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CHARLES  H.   KELBY. 
RUSSELL  BENEDICT. 
JAMES  C.  VAN  SICLEN. 
ALMET  F.  JENKS. 
DAVID  F.  MANNING. 
STEPHEN  CALLAGHAN. 
JAMES  C.  CROPSBY. 
EDWARD  LA2ANSKY. 
LEWIS  L.  FAWCETT. 
LEANDER  B.   FABER. 
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WALTER  H.  JAYCOX. 
NORMAN  S.  DIKE.  , 
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MARTIN  J.   KEOGH. 
JOSEPH  MORSCHAUSER. 
ARTHUR  S.  TOMPKINS. 
J.  ADDISON  YOUNG. 
WILLIAM  P.  PLATT. 
ALBERT  H.  F.  BEEGBR. 


Third  Department. 

Justices  of  the  Appellate  Division. 
JOHN  M.  KELLOGG,  Pbisxdino  Justicb. 

ABBOdATB  JVSTfCSe. 

JOHN  WOODWARD. 
ARNON  V.  S.  COCHRANE. 
HENRY  T.  KELLOGG. 
MICHAEL  H.   KILEY. 
CHARLES  C.  VAN  KIRK. 

Justices  of  the  Third  District. 

WESLEY  O.  HOWARD. 
WILLIAM  P.  RUDD. 
GILBERT  D.  B.  HA8BROUCK. 
CHARLES  E.  NICHOLS. 
HAROLD  J.  HINMAN. 
JOSEPH  ROSCH. 

Justices  of  the  Fourth  Distrlet. 

EDWARD  C.  WHITMYBR. 
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JAMES   McPHILLlPS. 
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GEORGE  MCCANN. 
ABRAHAM  L.   KELLOGG. 
THEODORE  R.  TUTHILL. 


Fonrth  Departn&ent. 

Justices  of  the  Appellate  Division. 
FREDERICK  W.  KRUSB,  PaJisiDixa  Justick. 

AS80CIATB  JUBTICBS. 

JOHN  S.  LAMBERT. 
IRVING  G.  HUBBS. 
WILLIAM  W.   CLARK. 
ROWLAND  L.  DAVIS. 

Justices  of  the  Fifth  District. 

IRVING  R.  DEVENDORF. 
LEONARD  C.  CROUCH, 
JEROME  L.  CHENEY. 
CLAUDE  B.  ALVBRSON. 


Digitized  by 


Google 


JUDGES   OF  THE   COURTS 

(189  N.Y.S.) 


Vll 


fiUPREUE  COURT— Fourth  Dept.—O't'd. 

Justices  of  ths  ••venth  District. 

SAMUEL  N,  rfAWYER. 
ADOLPH  J.  RODENBECK. 
ROBERT  F.  THOMPSON. 
BENJAMIN  B.  CUNNINGHAM. 
JOHN  B.  M.  STEPHENS. 

Justices  of  the  Eighth  District.  , 

LOUIS  W.  MARCUS. 
CHARLES  B.  WHEELER. 
CHARLES  H.  BROWN. 
CHARLES  A.  fOOLEY. 
HARRY  L,  TAYLOR. 
WESLEY  G.  DUDLEY. 
GEORGE  W.  COLE. 
CHARLES  B.  SEARS. 
ALONZO  G.  HINCKLEY. 
GEORGE  E.  PIERCE, 


CITT  COURT  OF  NEW  YORK. 

EDWARD  F.  O'DWYER,  Chixf  Jubticje. 

▲SSOCIATB  JUBTICB8. 

ALEXANDER  FINELITB. 
PETER  SCHMUCK. 
EDWARD  B.   LA  FETRA- 
JOHN  L.  WALSH. 
ABRAHAM  S.  MEYER. 
LOUIS  A.  VALENTB. 
LOUIS  WENDEL,  Jr. 
JOSEPH  M.    CALLAHAN^ 
GUST  AVE   HARTMAN. 
RICHARD  H.   SMITH.* 


COURT    OF    CLAIMS. 

FRED  M.   ACKERSON,    Prbsidikg  Judos. 

JUDOBS. 

WILLIAM  W.  WEBB. 
SANFORD  W.  SMITH. 
WILLIAM  D.  CUNNINGHAM, 
JOHN  B.  CORWIN. 


>Died  January  22,  1921. 
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Bodenstein  v.  Oppenheim,  173  N.  Y.  Supp. 
901.  Judgment  affirmed  130  N.  E.  885,  230 
N.  Y.  memoranda,   13. 

Boiardi  v.  Harden,  Orth  &  Hastings  Corpo- 
ration, 185  N.  Y.  Supp.  331.  Appeal  dis- 
missed 130  N.  E.  912,  230  N.  Y.  memoran- 
da. 79. 

Boret  V.  L.  Vogelstein  &  Co.,  177  N.  Y.  Supp. 
402.  Judgment  affirmed  130  N.  E.  898,  230 
N.  Y.  memoranda.  45. 

Brizse  v.  Lisman,  179  N.  Y.  Supp.  912.  Judg- 
ment affirmed  131  N.  E.  891,  231  X.  Y.  20o. 

Bronx  Parkway  Commission.  Appeal  of,  182 
N.  Y.  Supp.  760.  Order  affirmed  130  N.  E. 
912,  230  N.  Y.  memoranda.  79. 

Brown.  In  re,  165  N.  Y.  Supp.  736.  Appeal 
dismissed  130  N.  E.  934,  230  X.  Y.  memoran- 
da, 133. 

Brown,  In  re,  184  N.  Y.  Supp.  911.  Appeal 
dismiBsed  130  N.  B.  934,  230  N.  Y.  memo- 
randa, 133. 

Browning  v.  Fox,  171  N.  Y.  Supp.  648.  Judg- 
ment affirmed  180  N.  B.  883,  230  N.  Y. 
memoranda,  7. 

Bvstrom  v.  Villard,  176  N.  Y.  Supp.  892. 
Judgment  affirmed  130  N.  E.  904,  230  N.  Y. 
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Cadby  v.  Hill,  177  N.  Y.  Supp.  912.  Judg- 
ment reversed  132  N.  E.  104,  231  N.  Y. 
323 

Carr  v.  State,  177  N.  Y,  Supp.  912.  Judgment 
affirmed  131  N.  E.  877,  231  N.  Y.  164. 

Carter  v.  Gordiner  &  Warring  Co.,  184  N.  Y. 
Supp.  681.  Order  affirmed  130  N.  E.  90S, 
230  N.  Y.  memoranda,  69. 

Church  v.  Church,  182  N.  Y.  Supp.  918.  Ap- 
peal dismissed  130  N.  E.  906,  230  N.  Y. 
memoranda,  63. 

City  of  Buffalo  v.  Erie  R.  Co.,  174  N.  Y.  Supp. 
897.  Judgment  affirmed  130  N.  E.  919,  230 
N.  Y.  memoranda.  95. 

Citv  of  New  York  v.  New  York  &  South 
Brooklyn  Ferry  &  Steam  Transp.  Co.,  17H 
N.  Y.  Supp.  914.  Judgment  reversed  131 
N.  E.  554,  281  N.  Y.  18. 

Clark  V.  Voorhees,  184  N.  Y.  Supp.  888.  Or- 
der reversed  131  N.  E.  553,  231  N.  Y.  14. 

Clawson  v.  Pierce-Arrow  Motor  Car  Co.,  170 
N.  Y.  Supp.  310.  Judgment  reversed  131 
N.  E.  914,  231  N.  Y.  273. 

Clemilt  Realty  Co.  v.  Wood,  186  N.  Y.  Supp. 
415.  Order  affirmed  130  N.  E.  928,  230  X. 
Y.  memoranda,  118. 

Cockcroft  V.  Mitchell.  167  N.  Y.  Supp.  6.  Judg- 
ment affirmed  130  N.  E.  921.  230  N.  Y. 
memoranda,  102. 

Cockroft  V.  Mitchell,  173  N.  Y.  Supp.  903. 
Judgment  affirmed  130  N.  E.  921,  230  N.  Y. 
memoranda,  102. 

Oooney  v.  Northern  Cent.  R.  Co.,  167  X.  Y. 
Supp.  865.  Judgment  affirmed  130  N.  E. 
889,  230  N.  Y.  memoranda,  22. 

Cott  V.  Erie  R.  Co..  179  N.  Y.  Supp.  48.S. 
Judgment  affirmed  131  N.  E.  737,  231  X. 
Y.  67. 

Dansky  v.  Staten  Island  Midland  R.  Co.,  173 
N.  Y.  Supp.  854.  Order  affirmed  130  N.  E. 
8J*6,  230  N.  Y.  memoranda,  40. 

D' Avignon  v.  Travelers'  Ins.  Co.,  174  N.  Y. 
Supp.  900.  Judgment  affirmed  130  N.  E. 
893,  230  N.  Y.  memoranda,  32. 

Devoy  v.  Craig.  187  X.  Y.  Supp.  478.  Order 
affirmed  131  N.  E.  884,  2.^1  X.  Y.  186. 

Di  Caprio  v.  Xew  York  Cent.  R.  Co.,  178  X. 
Y.  Supp.  626.  Judgment  reversed  131  X.  E. 
746,  231  N.  Y.  94. 

Dunbar  v.  Sweeney.  172  X.  Y.  Supp.  888.  Or- 
der reversed  130  N.  E.  913,  230  X.  Y.  memo- 
randa, 81. 
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Edgar  A.  Levy  Leasing  Go.  T.  Siegel,  186  N. 
Y.  Supp.  5.  Order  affirmed  130  N.  E.  923, 
230  N.  Y.  memoranda,  106. 

Egan  V.  City  of  Buffalo,  176  N.  Y.  Supp.  897. 
Judgment  affirmed  130  N.  B.  899.  230  N.  Y. 
memoranda,  47. 

810  West  End  Avenue,  Inc.,  v.  Stem,  186  N. 
Y.  Supp.  56.  Order  reversed  130  N.  E.  931, 
230  N.  Y.  memoranda,  124. 

Elefante  v.  Pizitz,lC9  N.  Y.  Supp.  910.  Judg- 
ment affirmed  130  N.  E.  896,  230  N.  Y.  mem- 
oranda, 39. 

Ellis  V.  Feeney  &  Sheehan  Bldg.  Co.,  176  N. 
Y.  Supp.  61.     Order  affirmed  130  N.  E.  895, 

230  N.  Y.  memoranda,  37. 

EUison  V.  Ohappell,  168  N.  Y.  Supp.  376. 
Judgment  affirmed  130  N.  E.  920,  230  N.  Y. 
memoranda,  98. 

Epps  V.  Price,  172  N.  Y.  Supp.  694.  Judgment 
affirmed  130  N.  E.  886,  230  N.  Y.  memoran- 
da, 14. 

Erickson  v.  Macy,  185  N.  Y.  Supp.  926.  Or- 
der reversed  131  N.  B.  744,  231  N.  Y.  86. 

Europe  v.  Addison  Amusements,  Inc.,  184  N.  Y. 
Supp.  919.     Order  affirmed  131  N.  E.  750, 

231  N.  Y.  105. 

Farmers*  Loan  &  Trust  Co.,  In  re,  183  N. 
Y.  Supp.  339.  Order  reversed  131  N.  E.  562, 
231  ^f.  Y.  41. 

Faversham  v.  Faversham,  146  N.  Y.  Supp. 
569.  Appeal  dismissed  130  N.  E.  935,  230 
N.  Y.  memoranda,  133. 

Feinstein  v.  Massachusetts  Bonding  &  Insur- 
ance Co.,  171  N.  Y.  Supp.  589.  Judgment 
affirmed  130  N.  E.  918,  230  N.  Y.  memo- 
randa, 93. 

Finkelday  v.  Henry  Heide,  183  N.  Y.  Supp. 
912.  Order  affirmed  130  N.  B.  9()<J.  230  N. 
Y.  memoranda,  70. 

Ford  V.  McAdoo,  178  N.  Y.  Supp.  890.  Judg- 
ment reversed  131  N.  E.  874,  231  N.  Y.  155. 

Four  Hundred  Sixty-one  Eighth  Avenue  Co. 
V.  Chads  Co.,  168  N.  Y.  Supp.  94S.  Judg- 
ment reversed  130  N.  B.  915,  230  N.  Y. 
memoranda,  87. 

Fried  v.  New  York,  N.  H.  &  H.  R.  Co..  170  N. 
Y.  Supp.  697.  Judgment  affirmed  130  N.  E. 
917,  230  N.  Y.  memoranda.  91. 

Frost's  WiU,  In  re,  182  N,  Y.  Supp.  559.  Or- 
der affirmed  130  N.  B.  901,  N.  Y. 

Gallin  v.   AUemannia    Fire   Ins.    Co.,    172    N. 

Y.  Supp.  662.     Judgment  affirmed  130  N.  E. 

888,  230  N.  Y.  memoranda,  10. 
Oarrie  v.   De  Aguero,   167  N.  Y.   Supp.  1101. 

Judgment  affirmed  130  N.  E.  913,  230  N.  Y. 

memoranda,  81. 
Gattovi  V.  New  York  Cent.  R.  Co.,  182  N.  Y. 

Supp.   59.     Order   affirmed  130  N.   E.   907, 

230  N.  Y.  memoranda,  66. 
Goldfish    V.    Goldfish.    184    N.    Y.    Supp.    512. 

Order   affirmed   130   N.   E.   912,   230   N.    Y. 

memoranda,  78. 
Goldschmidt   &   Loewenick  v.    Diamond    State 

Fibre    Co.,    174   N.    Y.    Supp.    800.      Appeal 

dismissed  130  N.  E.  918,  230  N.  Y.  memoran- 
da, 93. 
Goldstein  v.  Union  Ry.  Co.  of  New  York,  107 

N.  Y.  Supp.  837.     Judgment  affirmed  130  N. 

E.  897,  230  N.  Y.  memoranda,  42. 


Gorle  V.  Alfred  B.  Joy  Co.,  184  N.  T.  Supp. 
924.  Order  affirmed  130  N.  E.  908,  230  N. 
Y.  memoranda,  67. 

Gould  V.  Equitable  life  Assur.  Soc.  of  U.  S., 
177  N.  Y,  Supp.  165.  Judgment  reversed 
131  N.  E.  892,  231  N.  Y.  208. 

Gould  V.  Fleitmann,  176  N.  Y.  Supp.  631. 
Judgment  affirmed  130  N.  E.  897,  230  N.  Y. 
memoranda,  41. 

Greene  v.  New  York  Cent.  &  H.  R,  R.  Co.. 
177  N.  Y.  Supp.  916.  Judgment  affirmed  130 
N.  E.  903,  230  N.  Y.  memoranda,  55. 

Green's  Estate,  In  re,  182  N.  Y.  Supp.  190. 
Order  reversed  131  N.  E.  900,  231  N.  V. 
237. 

Grulich  ▼.  Paine,  167  N.  Y.  Supp.  1102.  Judg- 
ment reversed  132  N.  E.  100,  231  N.  Y. 
311. 

Guttag  V.  Shatzkin,  186  N.  Y.  Supp.  47.  Order 
reversed,  130  N.  E.  929,  230  N.  Y.  memo- 
randa, 119. 

HaU  V.  Schiff  167  N.  Y.  Supp.  362.  Withdraw- 
al of  appeal  conditionally  granted  130  N.  E. 
891,  230  N.  Y.  memoranda,  26. 

Halladay  v.  McGraw,  179  N.  Y.  Supp.  924. 
Judgment  modified  132  N.  E.  123,  231  N.  Y. 

Harkins  v.  Sizer  Forge  Co.,  171  N.  Y.  Supp. 

1087.     Decree  affirmed  130  N.  B.  895,  23() 

N.  Y.  memoranda,  36. 
Harrington  v.   Schiller,  179  N.  Y.  Supp.  925. 

Judgment  reversed  132  N.  E.  89,  231  N.  Y 

278. 
Hausner  v.   Wickham,   172  N.  Y.   Supp.  680. 

Judgment  affirmed  130  N.  E.  900,  230  N.  Y. 

memoranda,  50.  « 

Hess   V.   Donner   Steel  Co.,   181  N.  Y.   Supp. 

674.     Order  affirmed  130  N.  E.  908,  230  N. 

Y.  memoranda,  68. 
Hocking  Valley  R.  Co.  v.  Barbour,  183  N.  Y. 

Supp.   163.     Order  affirmed  130  N.  B.   909, 

230  N.  Y.  memoranda,  71. 
Holbrook   v.  Holbrook,   183  N.   Y.   Supp.  728 

Order   affirmed    130   N.  B.    909,   230  N.    Y. 

memoranda,  72. 
HoRT)ers,  In  re,  184  N.  Y.  Supp.  927.     Order 

affirmed  130  N.  E.  916,  230  N.  Y.  memoran- 
da. 88. 
Hynes  v.  New  York  Cent  R.  Co.,  179  N.  Y. 

Supp.  027.     .Judgment   reversed   131   N.    E. 

898,  231  N.  Y.  229. 

Josephi  V.  Creston  Co.,  176  N.  Y.  Supp.  316. 
Judgment  affirmed  130  N.  E.  889.  530  N. 
Y.  memoranda,  21. 

Kaiser  v.  Kaiser,  182  N.  Y.  Supp.  931.  Mo- 
tion to  dismiss  appeal  denied  130  N.  E.  904, 
230  N.  Y.  memoranda,  01. 

Kempston  v.  American  Mfg.  Co.,  186  N.  Y. 
Supp.  398.  Dismissal  of  appeal  denied  130 
N.  E.  933,  230  N.  Y.  memoranda,  130. 

Kmrtz  V.  De  Ronde.  181  X.  Y.  Supp.  04 
Judgment  reversed  131  N.  E.  907,  231  N. 
Y.  2o5. 

Knocke  v.  Metal  Package  Corporation.  185  N. 
Y.  Supp.  ,309.  Order  reversed  131  N.  E. 
741,  231  N.  Y.  78. 

Kohler's  Will,  In  re,  183  N.  Y.  Supp.  550. 
Judgment  reversed  132  N.  E.  114,  231  N. 
Y.  353. 
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La  Gov  V.  Director  General  of  RailroadB,  181 

N.   T.    Supp.    842.     Judgment   reversed   131 

K.  E.  886,  231  N.  Y.  191. 
Lepidus  v.  CannQ,  167  N.  Y.  Supp.  420.    Judg- 
ment afloirmed  130  N.  B.  881,  230  N.  Y.  mem- 
oranda, 3. 
L^e   v.   Cranford   Co.,   169   N.  Y.    Supp.   370. 

Judgment  affirmed  130  N.  B.  917,  230  N.  Y. 

memoranda,   90. 
UHommedieu  v.  Cook,  183  N.  Y.  Supp.  951. 

Appeal  dismissed  130  N.  E.  934,  230  N.  Y. 

memoranda,  131. 
Lindemann    v.    Schuessler,    182    N.    Y.  .Supp. 

934.     Dismissal  of  appeal  denied  130  N.  £. 

933,  230  N.  Y.  memoranda.  130. 
Ldndstrom   v.   New   York    Cent.    R.    Co.,   174 

N.  Y.  Supp.  224.    Judgment  affirmed  130  N. 

E.  890,  230  N.  Y.  memoranda,  23. 
Liverani  v.  John  T.  Uark  &  Son,  181  N.  Y. 

Supp.   696.     Judgment   reversed   131   N.   E. 

881,  231  N.  Y.  178. 
Lundquist  v.  Lundquist,  170  N.  Y.  Snpp.  1094. 

Judgment  affirmed  130  N.  B.  884,  230  N.  Y, 

memoranda,  9. 
I/jman  v.  Putnam  Coal  &  Ice  Co.,  169  N.  Y. 

Supp.   964.      Judgment    affirmed    130   N.    B. 

888,  230  N.  Y.  memoranda,  20. 

McCloskey  v.  Henderson,  173  N.  Y.  Supp.  913. 
Judgment  reversed  131  N.  B.  865,  231  N. 
Y.  Ul. 

McDowell,  In  re,  183  N.  Y.  Supp.  952.  Or- 
der modified  130  N.  B.  910,  230  N.  Y.  mem- 
oranda, 73. 

McNea  V.  Cobb,  173  N.  Y.  Supp.  865.  Order 
affirmed  130  N.  B.  883,  230  N.  Y.  memoran- 
da. 8. 

Mawhinnej  v.  Millbrook  Woolen  Mills,  176  N. 
Y.  Supp.  910.  Judgment  reversed  132  N. 
E.  93,  231  N.  Y.  290. 

Miesto  V.  Commercial  Union  Assur.  Co.,  109 
N.  Y.  Supp.  1104.  Appeal  dismisBod  130  N. 
E.  919,  230  N.  Y.  memoranda,  97. 

Montgomery  Bank  &  Trust  Co.  v.  Jones,  160 
N.  Y.  Supp.  478.  Judgment  affirmed  130 
N.  B.  902,  230  N.  Y.  memoranda,  52, 

National  Surety  Co.  v.  Manhattan  Mortg.  Co., 
174  N.  Y.  Supp.  9.  Judgment  affirmed  130 
N.  E.  887,  230  N.  Y.  memoranda,  17. 

Newman  v.  Walton,  176  N.  Y.  Supp.  913.  Ap- 
peal dismissed,  130  N.  B.  902,  230  N.  Y. 
memoranda,  53. 

Norcen  v.  William  Vogel  &  Bros.,  179  N.  Y. 
Supp.  939.  Judgment  reversed  132  N.  B. 
102,  231  N.  Y.  317. 

Noreen  v.  William  Vogel  &  Bros.,  182  N.  Y. 
Sapp.  940.  Judgment  reversed  132  N.  B. 
102,  231  N.  Y.  317. 

O'Connor  ▼.  Graff,  173  N.  Y.  Supp.  780.  Judg- 
ment affirmed  130  N.  E.  800.  230  N.  Y. 
memoranda,  24. 

Pardee  v.  Rayfield.  182  N.  Y.  Supp.  3.  Or- 
der affirmed  130  N.  E.  886,  2:j0  N.  Y.  mem- 
oranda,  15. 

People  V.  Atlas,  170  N.  Y.  Supp.  834.  Judg- 
ment affirmed  130  N.  B.  921,  230  N.  Y.  mem- 
oranda, 101. 


Bqpp.    li. 

Appeal  dismissed  130  N.  B.  904,  230  N.  Y. 
memoranda,  61. 

People  V.  Cooper,  180  N.  Y.  Supp.  947.  Judg- 
ment affirmed  130  N.  B.  900,  230  N.  Y.  mem* 
oranda,  49. 

People  V.  Davis,  178  N.  Y.  Supp.  433.  Judg- 
ment reversed  131  N.  E.  569.  231  N.  Y.  60. 

People  V.  Fifth  Avenue  Coach  Co.,  170  N.  Y. 
Supp.  1102.  Judgment  affirmed  130  N.  E. 
921,  230  N.  Y.  memoranda,  100. 

People  V.  Hamilton,  170  N.  Y.  Supp.  705. 
Judgment  affirmed  130  N.  B.  900,  230  N.  Y. 
memoranda,  49. 

People  V.  McKinley  Realty  &  Const.  Ooy  169 
N.  Y.  Supp.  751.  Judgment  affirmed  130  N. 
E.  923,  230  N.  Y.  memoranda,  105. 

People  V.  Peterson,  180  N.  Y.  Supp.  948. 
Judgment  reversed  181  N.  B.  748,  281  N. 
Y.  100. 

People  V.  Ramos,  179  N.  Y.  Supp.  942.  Ap- 
peal dismissed  180  N.  B.  906,  230  N.  Y. 
memoranda,  64. 

People  V.  Sloane,  183  N.  Y.  Supp.  954.  Judg- 
ment affirmed  130  N.  B.  881,  230  N.  Y.  mem- 
oranda, 1. 

People  V.  Syrop,  178  N.  Y.  Supp.  909.  Judg- 
ment affirmed  130  N.  B.  918,  230  N.  Y.  mem- 
oranda, 92. 

People  V.  Title  Guaranty  &  Trust  Co.,  181  N. 
Y.  Supp.  52.  Judgment  affirmed  130  N.  B. 
901,  230  N.  Y.  memoranda,  50. 

People  V.  Trimarchi.  184  N.  Y.  Supp.  943. 
Judgment  reversed  131  N.  B.  910,  231  N. 
Y.  263. 

People,  by  Phillips,  v.  Polish  Union  of  Ameri- 
ca, 182  N.  Y.  Supp.  269.  Dismissal  of  ap- 
peals denied  130  N.  B.  934,  230  N.  Y.  mem- 
oranda, 131. 

People  ex  rel.  Ballin  v.  O'Connell,  186  N.  Y. 
Supp.  46.  Order  affirmed  180  N.  B.  932, 
230  N.  Y.  memoranda,  127. 

People  ex  rel.  Brooklyn  City  B.  Co.  v.  Nixon, 
184  N.  Y.  Supp.  369.  Order  affirmed  130  N. 
E.  915.  230  N.  Y.  memoranda,  86. 

People  ex  rel.  Cassidy  v.  Lawes,  184  N.  Y. 
Supp.  943.  Order  affirmed  130  N.  B.  890, 
230  N.  Y.  memoranda,  2d. 

People  ex  reL  Cockroft  v.  Miller,  184  N.  Y. 
Supp.  943.  Order  affirmed  130  N.  B.  911, 
230  N.  Y.  memoranda,  76. 

People  ex  rel.  Delaney  v.  Interborough  Rapid 
Transit  Co..  183  N.  Y.  Supp.  864.  Appeal 
dismissed  130  N.  B.  892,  230  N.  Y.  memo- 
randa, 30. 

People  ex  reL  Dickerman  v.  Sutton,  178  N,  Y. 
Supp.  910.     Order  reversed  130  N.  B.  916, 

230  N.  Y.  memoranda,  89. 

People  ex  rel.  Facey  v.  Leo,  183  N.  Y.  Supp. 

954.     Order  affirmed  130  N.  E.  910,  230  N. 

Y.  memoranda,  73. 
People   ex   rel.   Gilson  v.   Gibbons,  185  N.  Y., 

Supp.  948.     Order  reversed  131  N.  B.  879, 

231  N.  Y.  171. 

People  ex  rel.  H.  D.  H.  Realty  Co.  v.  Murphy, 

186  N.  Y.  Supp.  38.     Order  affirmed  130  N. 

E.  932,  230  N.  Y.  memoranda,  126. 
People    ex    rel.   Hofeller   v.  Buck,  184  N.    Y. 

Supp.  210.     Order   affirmed  130  N.  E.  913, 

230  N.  Y.  memoranda,  80. 
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People  ex  rel.  Long  Island  R.  Co.  v.  State 
Board  of  Tax  Com'rs,  183  N.  Y.  Supp.  733. 
Order  reversed  131  N.  E.  896,  231  N.  Y. 
221. 

People  ex  rel.  New  York  Cent.  R.  Co,  v.  Pub- 
lic Service  Commission,  Second  Dist,  179 
N.  Y.  Supp.  438.  Order  reversed  131  5s^  E. 
549,  231  N.  Y.  memoranda,  92. 

People  ex  rel.  New  York  Edison  Co.  v.  Pub- 
lic Service  Commission,  First  Dist.,  181  X. 
Y.  Supp.  259.    Order  affirmed  130  N.  B.  899, 

230  N.  Y.  memoranda,  46. 

People   ex   rel.   New  York,  W.  &   B.   R.    Co. 

V.   Public    Service   Commission,    First   Dist., 

183  N.   Y.   Supp.   473.     Order   affirmed   130 

N.  E.  911,  230  N.  Y.  memoranda,  76. 
People  ex  rel.  Rand  v.  Craig,  186  N.  Y.  Supp. 

870.     Order  reversed  131  N.  E.  894,  231  N. 

Y.  216. 
People  ex  rel.  Rayland  Realty  Co.  v.  Fagan, 

186  N.  Y.  Supp.  23.     Order  affirmed  130  N. 

B.  931,  230  N.  Y.  memoranda,  125. 
People  ex  rel.  Sodete  Anonyme  Des  Anciens 

Establissments   v.  Knapp,   182  N.   Y.   Supp. 

448.     Order  affirmed  130  N.  E.  892,  230  N. 

Y.  memoranda,  29. 
People   ex   rel.   Stafford  v.  Travis,   187  N.   Y. 

Supp.  311.    Order  reversed  132  N.   B.  109, 

231  N    Y    339. 

Peterson  v.  New  York  Consol.  R.  Co.,  173  N. 
Y.  Supp.  919.  Judgment  affirmed  130  N.  E. 
896,  230  N.  Y.  memoranda,  38. 

Post  &  McCord  v.  .  New  York  Municipal  R. 
Corporation,  175  N.  Y.  Supp.  392.  Judg- 
ment .affirmed  130  N.  B.  885,  230  N.  Y. 
memoranda,  12. 

Prescott  V.  O'Donohue,  176  N.  Y.  Supp.  918. 
Judgment  affirmed  130  N.  E.  914,  230  N.  Y. 
memoranda,  85. 

Raymond  v.  Hartford  Fire  Ins.  Co.,  175  N. 
Y.  Supp.  919.  Judgment  affirmed  130  N,  E. 
894,  230  N.  Y.  memoranda,  34. 

Reade  v.  Halpin,  184  N.  Y.  Supp.  438.  Ap- 
peal dismissed  130  N.  E.  905,  230  N.  Y. 
memoranda,  60. 

Rider  v.  Preferred  Ace.  Ins.  Co.,  170  N.  Y. 
Supp.   974.      Judgment   affirmed    130    N.    E. 


Sf.' 


881,  230  N.  Y.  memoranda,  2 
Riley  v.  Standard  Oil  Co.  of  New  York,  181 

N.  Y.  Supp.  573.     Judgment  modified  132  N. 

B.  97,  231  N.  Y.  301. 
Rocky  River    Development    Co.    v.    German- 
American  Brewing  Co.,  184  N.  Y.  Supp.  155. 

Appeal  dismissed  130  N.  E.  900,  230  N.  Y. 

memoranda,  62. 
Ross  V.  Delaware,  L.  &  W.  R.  Co.,  161  N.  Y. 

Supp.   1144.     Judgment  reversed   132  N.  E. 

108,  231  N.  Y.  335. 

Sabatelli    v.    De    Robertis.    183    N.    Y.    Supp. 

796.     Order  affirmed  130  N.  E.  906,  2.30  N. 

Y.  memoranda,  64. 
Schasel   v.    International   R.    Co.,    173   N.    Y. 

Supp.    571.      Judgment   affirmed    130   N.    E. 

884,  230  N.  Y.  memoranda,  10. 
Scheurer    v.   Bbling  Brewing   Co.,    173   N.    Y. 

Supp.   921.     Order  affirmed   130  N.  E.  903, 

230  N.  Y.  memoranda,  56. 
Schmoll's  Estate,  In  re,  181  N.  Y.  Supp.  542. 

Order  affirmed    130   N.    E.    893,    230   N.    Y. 

memoranda,  31. 


Schwartzreich  v.  Bauman-Bascb,  176  N.  Y» 
Supp.  921.  Judgment  .affirmed  131  N.  E. 
887,  231  N.  Y.  196. 

Seader  v.  Zito,  175  N.  Y.  Supp.  156.  Judg- 
ment affirmed  130  N.  E.  904,  230  N.  Y.  mem- 
oranda, 59. 

Shilman  v.  Shilman,  175  N.  t.  Supp.  681. 
Judgment  affirmed  130  N.  B.  890,  230  X. 
Y.  memoranda,  26. 

Siegel  V.  Huebschman,  176  X.  T.  Supp.  71. 
Judgment  affirmed  130  N.  E.  898,  23U  N.  Y. 
memoranda,  43. 

Silver  v.  Woodbury,  172  N.  Y.  Supp.  919. 
Judgment  modified  130  N.  E,  920,  230  X. 
Y.  memoranda,  99. 

Singer  v.  Erie  R.  Co..  182  N.  Y.  Supp.  950. 
Judgment  reversed  131  N.  E.  912,  231  N. 
Y.  268. 

Skinner  v.  Sullivan,  179  N.  Y.  Supp.  DC7. 
Judgment  affirmed  130  N.  B.  922.  230  N.  Y. 
memoranda,  103. 

Smith  V.  Miller,  106  N.  Y.  Supp.  1114.  Judg- 
ment affirmed  130  N.  E.  895,  230  N.  Y.  mem- 
oranda, 37. 

Sotsky   V.   48th   Street   Co.,   174   N.  Y.   Supp. 

922.  Judgment  affirmed  130  N.  B.  900.  230 
N.   Y.   memoranda,   48, 

Standard   Chemical    &    Metals   Corporation    v, 

Waugh    Chemical    Corporation,    185    N.    Y. 

Supp.  207.     Order  reversed  131  N.   E.  500, 

231  ^'.  Y.  51. 
State   Commission   of  Prisons,   In   re,   183   N. 

Y.  Supp.  957.     Appeal  dismissed  130  N.  E. 

892,  230  N.  Y.  memoranda.  30. 
Story  V.  Craig,  180  N.  Y.   Supp.  955.     Judg- 
ment reversed  131  N.  E.  5iai.  231  N.  Y.  3:f 
Studnor  v.   H.   &   N.   Carburetor   Co.,   172   N. 

Y.  Supp.  830.     Judgment  affirmed  130  N.  E. 

883,  230  N.  Y.  memoranda,  6. 
Suder  v.   Erie   R.   Co.,  174  N.   Y.   Supp.  923. 

Judgment  affirmed  130  N.  E.  893,  230  N.  Y. 

memoranda,  33. 
Sweeney  v.  City  of  New  York,  174  N.  Y.  Supp. 

923.  Judgment  affirmed  130  N.  E.  884,  2:i ) 
N.  Y.  memoranda,  11. 

Syracuse  Malleable  Iron  Works  v.  Travelers 
Ins.  Co.,  170  N.  Y.  Supp.  351.  Judgment 
affirmed  130  N.  E.  882,  230  N.  Y.  memo- 
randa, 4. 

Taggarts  Paper  Co.  v.  State.  176  N.  Y.  Supp. 
97.  Judgment  affirmed  130  N.  E.  919.  230 
N.  Y.  memoranda.  94. 

Taylor  v.  Pease  Piano  Co.,  ISO  N.  Y.  Supp. 
956.  Order  affirmed  130  N.  E.  891,  230  N. 
Y.  memoranda,  28. 

Tessier,  In  re,  183  N.  Y.  Supp.  371.  Order  af- 
firmed 130  N.  E.  934,  230  N.  Y.  memoranda. 
132. 

Tobias  v.  I^wis,  lfi9  N.  Y.  Supp.  O.'^O.  Judg- 
ment affirmed  130  N.  E.  8U8,  2.30  N.  Y. 
memoranda,  43. 

Townsend  v.  Commercial  Travelers'  Mut.  Ace. 
Ass'n  of  America,  177  N.  Y.  Supp.  (18.  Judg- 
ment reversed  131  N.  E.  871.  231  N.  Y. 
148. 

Tri -Bullion  Smelting  &  Development  Co.  v.  Cur- 
tis, 174  N.  Y.  Supp.  830.  Judgment  affirmed 
130  N.  E.  921,  230  N.  Y.  memoranda,  lUl. 

Ullmann  v.  Long  Island  R.  Co.,  172  N.  Y". 
Supp.  923.  Judgment  affirmed  130  N.  E. 
SS8,  2.'*»0  N.  Y.  memoranda,  21. 
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Union  Excb.  Nat.  Bank  of  New  York  v.  Jo- 
seph, 185  N.  Y.  Supp.  408.  Certified  ques- 
tions answered  131  N.  E.  905,  231  N.  Y. 
250. 

Vcnneule  ▼.  City  of  Corning,  1J4  N.  Y.  Supp. 

220.    Judgment  affirmed  130  N.  £.  903,  230 

N.  Y.  memoranda,  57. 
Victory  Contracting  Corporation  v.  Trotta,  173 

N.  Y.  Supp.  925.    Judgment  affirmed  130  N. 

E.  894,  iSO  N.  Y.  memoranda,  34. 

Welden  v.  Frankfort  General  Ins.  Co.,  172 
N.  Y.  Supp.  717.  Order  reversed  130  N.  E. 
887,  230  N.  Y.  memoranda,  18. 


Werner  v.  City  of  New  York,  178  N.  Y.  Supp. 

925.     Judgment  affirmed  130  N.  B.  922,  230 

N.   Y.  memoranda,   104. 
W.  N.  Stevenson  &  Co.  v.  Hartman,  181  N. 

Y.    Supp.   465.     Judgment  reversed   132   N. 

E.  121,  231  N.  Y.  378. 

Yodakis  v.  Alexander  Smith  &  Sons  Carpet 
Co.,  183  N.  Y.  Supp.  768.  Order  affirmed 
130  N.  B.  907,  230  N.  Y.  memoranda,  65. 

Zinke  v.  Hipkins,  183  N.  Y.  Supp  959.  Ap- 
peal dismissed  130  N.  B.  891,  230  N.  Y. 
memoranda,  27. 
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UNITED  VULCANIZING  CO^  Inc^  v.  RAPID  SAE^E^TY  FILTEB  CO.  OF 

NEW  YOBK. 

(Supreme  Gonrt,  Appellate  Term,  First  Department    June  28,  1821.) 

Trial  <&^105(4)— Where  kiter  wa«  admitted  in  evideoee  without  objeetton, 
it  must  be  giveo  weight. 

In  an  action  for  the  value  of  goods  delivered  to  defendant's  chauffeur, 
a  letter  notifying  plaintiff  that  defendant  would  not  be  responsible  for 
any  goods  delivered,  except  on  an  order  signed  by  its  president,  having 
been  admitted  in  evidence  without  objection,  was  decisive. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  United  Vulcanizing  Company,  Incorporated,  against 
the  Rapid  Safely  Filter  Company  of  New  York.  From  a  judgment  in 
favor  of  plaintiff,  after  trial  by  a  judge  without  a  jury,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Milton  S.  Cohn,  of  New  York  City,  for  appellant. 
S.  Joseph  Corrao,  of,  Brooklyn  (John  F.  O'Neil,  of  New  York  City, 
of  counsel),  for  respondent. 

•  BIJUR,  J.  This  action  is  brought  for  the  reasonable  value  of  goods 
alleged  to  hSive  been  delivered  to  defendant.  The  goods  were  deliver- 
ed to  one  of  the  defendant's  chauffeurs. 

The  decisive  point  in  this  case  is  whether  or  not  the  defendant  sent 
to  plaintiff,  and  plaintiff  received,  a  letter  notifying  plaintiff  that  de- 
fendant, would  not  be  responsible  for  any  goods  delivered  to  defend- 
ant, except  upon  an  order  over  the  signature  of  defendant's  president, 
which  letter  is  alleged  to  have  been  mailed  before  the  goods  in  issue 
were  sold.  Respondent  urges  that  the  court  did  not  believe,  after 
hearing  all  the  testimony,  that  the  letter  had  been  mailed  as  claimed  by 
defendant.  As,  however,  it  was  admitted  into  evidence  (and  that  with- 
out objection),  it  must  be  given  appropriate  weight.  Flora  v.  Carbean, 
38  N.  Y.  111.  As  such  it  is  decisive  against  plaintiff's  claim  upon  the 
present  record. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  Ae  event.    All  concur. 

^ssFor  other  cases  see  same  topic  &  KST-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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SHAMPANIER  w.  PACIFIC  AMERICAN  TRADING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

Brokers  <&»52— Entitled  to  commisa^oi^  where  landowner  enters  into  contract 
of  sale. 

If  a  broker  produces  a  buyer  with  whom  his  employer  is  satisfied,  and 
the  employer  contracts  with  the  buyer  at  a  price  and  on  terms  satisfac- 
tory to  the  employer,  the  broker  is  entitled  to  compensation,  his  right 
to  recover  not  depending  on  the  x)erformance  of  the  contract  by  the  pur- 
chaser after  its  execution,  and  the  same  rule  applies  to  a  sale  of  personalty 
as  to  a  sale  of  realty. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Garry  S.  Shampanier  against  the  Pacific  American  Trad- 
ing Company.  From  a  judgment  for  defendant,,  plaintiff  appeals. 
Judgment  reversed,  and  judgment  directed  for  plaintiff. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Teitelbaum  &  Jaykowsky,  of  New  York  City  (Gustave  A.  Teitel- 
baum,  of  New  York  City,  of  counsel),  for  appellant. 

Chadbourne,  Babbitt  &  Wallace,  of  New  York  City  Qohn  C.  Grier, 
of  New  York  City,  of  counsel),  for  respondent 

GUY,  J.  In  this  action  for  broker's  commissions  for  selling  mer- 
chandise on  behalf  of  defendant,  the  uncontradicted  proof  establishes 
that  the  plaintiff  not  only  produced  a  purchaser  ready,  able,  and  will- 
ing to  buy  the  merchandise  in  question  on  the  terms  fixed  by  the  de- 
fendant, but  that  the  defendant  actually  entered  into  a  valid  and  en- 
forceable contract  with  said  purchaser. 

It  is  well  established  that  if  a  broker  produces  a  buyer  with  whom  his 
employer  is  satisfied,  and  the  employer  contracts  with  the  buyer  at  a 
price  and  upon  terms  satisfactory  to  the  employer,  the  broker  is  en- 
titled to  compensation.  Colvin  v.  Post  Mortgage  &  Land  Co.,  225  N» 
Y.  at  page  514,  122  N.  E.  454;  Sobel  v.  Miller  (Sup.)  130  N.  Y.  Supp. 
238.  The  right  of  a  broker  to  recover  does  not  depend  upon  the  per- 
formance of  the  contract  by  the  purchaser  after  a  contract  of  sale  is 
executed  between  the  employer  and  the  purchaser.  Lederman  v.  Orec- 
chiuto  (Sup.)  160  N.  Y.  Supp.  852.  The  same  rule  applies  to  a  sale  of 
personaJ  property  as  to  a  sale  of  realty.  The  rule  applicable  to  the 
commissions  of  a  broker  for  obtaining  a  loan  of  money  is  due  to  the 
fact  that  the  broker  in  such  cases  does  not  obtain  for  his  employer 
an  enforceable  contract,  there  being  no  way  in  which  the  employer  can 
compel  the  making  of  a  loan.  Crasto  v.  White,  52  Hun,  473,  476,  477, 
5  N.  Y.  Supp,  718. 

The  judgment  must  be  reversed,  and  judgment  directed  in  favor  of 
plaintiff,  with  $30  costs  to  appellant  in  this  court  and  in  the  court  be- 
low.   All  concur. 

^=:3For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  IndezeB 
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Sup.  Ct.)  GULDEN  V.  WAftD  8 

(189  N.Y.8.) 

GULDEN  T.  WARD. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

1.  Landlord  and  tenant  4S=»76(1),  150(1)— Exeepfioo  of  lease  relative  to  alter 

atlon  and  subletting  eenstmed. 

Where  the  seventh  clause  of  a  lease  provided  the  tenant  should  have 
the  privilege  of  altering  the  demised  premises  into  stores,  etc.,  and  of  sub- 
letting in  part  or  in  whole,  and  the  eighth  clause  read  that,  except  as 
above  expressly  provided,  the  tenant  agreed  not  to  assign,  mortgage,  or 
pledge  the  lease,  nor  to  underlet  the  whole  or  any  part  of  the  premises, 
etc.,  the  provisions  of  the  seventh  clause  were  exiHressly  excepted  from 
the  limitations  of  the  eighth. 

2.  Broken  <&=954 — ^Lease  broker,  who  did  not  procure  lessee  willing  to  agree 

to  temiB.  not  entitled  to  commission. 

Where  a  commission  was  to  paid  a  broker  for  negotiating  a  lease  only 
when  the  terms  of  the  lease  had  been  agreed  on,  and  the  broker  did  not 
procure  a  lessee  willing  to  enter  into  a  lease  on  the  landlord's  terms,  in- 
deed, on  the  terms  which  the  lessee  himself  had  preliminarily  agreed  on, 
the  broker  is  not  entitled  to  commission. 

Appeal  from  Municipal  Court,  Bor<iugh  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Royal  Scott  Gulden  against  Rachel  M.  O.  Ward.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Judgment  reversed,  and 
new  trial  granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Richmond  Weed,  of  New  York  City,  for  appellant. 

Butcher,  Tanner  &  Foster,  of  New  York  City  (Frederick  C.  Tanner, 
of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  brought  to  recover  a  broker's  commis- 
sion for  obtaining  a  lessee  of  certain  premises  held  by  defendant  under 
a  Columbia  College  21-year  leasehold. 

[1,  2]  The  only  question  actually  in  dispute  is  whether  the  plaintiff 
procured  a  lessee  willing  to  close  on  defendant's  terms.  The  case 
seems  to  have  been  tried  on  the  theory,  which  is  supported  by  the  cor- 
respondence, that  the  commission  should  be  due  only  when  the  terms 
of  the  lease  had  been  agreed  upon.  The  lease  tendered  by  defendant 
to  be  executed  by  the  proposed  lessee  contained  a  clause  numbered  7 
in  part  as  follows : 

''Tenant  shall  have  the  priyilege  of  altering  the  demised  premises  into  stores 
and  apartments  and  of  subletting  same  in  part  or  in  whole,  subject  to  the 
approyal  of  the  Trustees  of  Columbia  University  of  the  City  of  New  York." 

This  was  perfectly  satisfactory  to  both  parties,  as  conforming  with 
their  previous  understanding.  Then  followed  the  eighth  clause,  read- 
ing: 

"8.  Except  as  hereinabove  expressly  provided,  tenant  agrees  not  to  assign, 
mortgage,  or  pledge  this  lease,  nor  to  let  nor  underlet  the  whole  or  any  part  of 
said  premises,  nor  make  any  alteration  in  said  for  any  purpose,  except  dwell- 
ing and  business,  without  landlord's  consent  in  writing." 

^s»For  other  cases  see  eome  topic  &  KBY-NUMBER  in  all  Ke7«>Numbered  Digests  A  Indeaes 
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The  tenant  objected  to  this  clause  and  refused  to  sign  the  lease,  ap- 
parently on  the  ground  that  it  limited  his  rights  to  sublet  as  expressed 
in  the  part  of  the  seventh  clause  hereinabove  quoted.  It  is  manifest, 
however,  that  the  provisions  of  the  seventh  clause  are  expressly  ex- 
cepted from  the  limitations  of  the  eighth.  Indeed,  the  eighth  clause  ap- 
pears to  be  the  necessary  corollary  to  the  seventh,  as  excluding  any 
right  to  sublet  other  than  that  for  which  the  tenant  had  expressly  stip- 
ulated, and  which  was  expressed  in  the  seventh  clause.  I  cannot  find 
from  the  record  that  there  was  any  objection  by  the  tenant  to  a  limi- 
tation upon  his  right  to  assign,  mortgage,  or  pledge  the  lease,  nor  had 
he  stipulated  for  any  such  right  during  the  negotiations.  From  this  it 
seems  clear  that  the  defendant  was  willing  to  sign  a  lease  expressing 
the  exact  terms  negotiated  on  her  behalf  with  the  lessee,  but  that  the 
lessee  arbitrarily  refused  to  enter  into  the  appropriate  contract.  Un- 
der these  circumstances,  the  broker  not  having  procured  a  lessee  willing 
to  enter  into  a  lease  upon  the  landlord's  terms,  indeed,  upon  the  terms 
which  the  lessee  himself  had  preliminarily  agreed  upon,  the  broker  was 
not  entitled  to  a  commission.  Upon  a  new  trial  the  exact  situation  may 
be  more  fully  developed.  ^ 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appellant 
to  abide  the  event.    All  concur. 


SMYRNA  THEATRE  CO.  t.  MISSIR. 

(Supreme  Conrt,  Appellate  Diylsion«  Second  Department    June  10,  1921.) 

1.  Pleading  <d=»193(8)~Tliat  complaint  pmys  for  more  relief  tiian  can  be 

grant^  does  not  render  it  demurrable. 

That  the  complaint  prays  for  more  relief  that  can  be  granted  does  not 
render  it  subject  to  demurrer. 

2.  Equity  <^=>36— Having  Jurisdiction  of  parties,  will  restrain  interference 

with  trust  estate  outside  its  Jurisdiction. 

Oourt  of  equity  having  Jurisdiction  of  the  persons  of  the  parties  will, 
in  case  of  trust  or  fiduciary  relation,  act  to  prevent  a  devastavit  of  a 
trust  estate  by  means  of  trespass  on  realty  outside  of  the  territorial 
jurisdiction,  even  though  the  decree  will  direct  and  affect  title  to  land 
beyond  the  jurisdiction  of  the  court. 

3.  Equity  ^=^36 — ^Where  equity  has  Jurisdiction  of  parties,  a  decree  relating 

to  lands  outside  of  the  Jurisdiction  is  binding. 

Court  of  equity,  having  jurisdiction  of  the  persons  of  the  parties,  may 
act  to  protect  trust  property  from  devastavit,  though  sudi  property  is 
located  in  a  foreign  country. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Smyrna  Theatre  Company  against  Charles  J.  Missir. 
From  an  order  granting  plaintiff's  motion  for  judgment  on  demurrer 
to  the  amended  complaint,  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Kelby,  J.,  at  Special  Term: 

Motion  by  the  plaintiff  for  judgment  on  the  demurrer  to  the  amended  com- 
plaint. A  similar  motion  is  made  in  the  case  of  American  Oriental  Ice  Manu- 
facturing  Company   against  this  defendant,   in   which  case  the  facts  are 
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generally  similAr,  and  tbe  same  general  considerations  serve  to  decide  both 
motions.^  It  appears  from  Uie  complaint  that  the  plaintiff  is  a  New  York  cor- 
poration and  the  defendant  an  American  citizen ;  &iat  some  years  ago  he  exe- 
cuted in  this  state  a  declaration  of  tmst  in  favor  of  the  plaintiff  in  respect  to 
the  title  and  ownership  of  a  theater  property  in  Smyrna,  Asia  Minor ;  that  he 
has  now  in  Asia  Minor  assomed  an  antagonistic  attitude  to  the  title  and 
interest  he  declared,  and  has  sought  and  obtained  from  the  Ottoman  gov- 
ernment a  grant  to  himself  of  the  property,  whidi  he  transferred  to  his  wife. 
When  afterward  this  grant  and  transfer  were  procured  to  be  ann^Uled  in  the 
Ottoman  courts,  he  proceeded  to  take  forcible  possession  of  the  property, 
throwing  out  plaintiff's  agents,  and  still  keeps  possession,  appropriating  the 
receipts  and  profits  to  himself. 

[1,  2]  The  argument  presented  in  support  of  the  demurrer  seems  rather 
directed  to  critlclziag  or  questioning  the  practicality  of  some  of  the  various 
forms  of  equitable  relief  which  are  prayed  than  to  meeting  the  question  of 
the  sufficiency  of  the  allegations  of  the  complaint  as  presenting  a  case  for 
some  equitable  relief.  The  complaint  may  ask  more  relief  than  will  finally 
be  awarded  or  found  practicable,  but  It  states  a  good  cause  of  action  for  some 
relief.  A  court  of  equity,  having  Jurisdiction  of  the  persons  of  the  parties, 
will  in  a  case  of  trust  or  of  fiduciary  relation  act  to  prevent  a  devastavit  of  a 
trust  estate  by  means  of  a  trespass  on  realty  outside  of  the  territorial  juris- 
diction ( Fernandez  v.  Fernandez,  16  App.  Div.  469,  44  N.  Y.  Supp.  499) ,  or,  as 
Judge  Gullen  stated  the  general  rule,  may  make  a  decree  in  personam,  where 
not  merely  the  "indirect  but  the  direct  result  is  to  transfer  title  to  land"  or 
to  clear  away  a  cloud  on  the  title  to  land  ''beyond  the  Jurisdiction  of  the 
court,  provided  the  parties  comply  with  the  decree  of  the  court"  (Chase  v. 
B^ckerbocker  Phosphate  Co.,  32  App.  Div.  400,  at  page  403,  63  N.  Y.  Supp. 
220,  at  page  222).  See,  also,  Luda  Mining  Co.  v.  Evans,  146  App.  Div.  416, 
181  N.  Y.  Supp.  280. 

[3]  This  disposes  of  the  main  ground  of  the  demurrer  that  the  complaint 
does  not  state  a  cause  of  action.  The  other  ground,  that  the  court  has  not 
Jurisdiction  of  the  subject-matter  of  the  action,  appears  in  the  argument  to 
be  in  truth  a  form  of  statement  of  the  main  ground;  but  it  may  be  added 
in  direct  answer  to  this  ground  that  the  subject-matter  of  the  action  is  the 
equitable  rights  of  the  plaintiff  and  the  defendant's  conduct  in  relation  there- 
to, rather  than  the  corpus  of  the  property,  affected  by  those  matters.  *'The 
fact  that  the  fund  is  not  within  the  Jurisdiction  of  the  court  is  of  no  conse- 
quence. The  binding  effect  of  the  decree  would  be  no  greater  if  the  fund 
were  within  the  state  of  New  York.  The  court  has  Jurisdiction  of  the  parties 
*  *  *  and  by  a  Judgment  in  personam  compels  them"  to  act  in  obedience 
thereto.  Per  Miller,  J.,  in  Stannard  v.  Atlantic  Terra  Cotta  Co.,  138  App.  Div. 
867.  123  N.  Y.  Supp.  733 ;  Mead  v.  Brockner,  82  App.  Div.  480,  81  N.  Y.  Supp. 
594,  and  cases  supra. 

The  plaintiff's  motion  for  Judgment  on  the  pleadings  is  granted,  with  the 
usual  costs,  and  with  leave  to  the  defendant  to  plead  over. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM,  KEL- 
LY, and  JAYCOX,  JJ. 

Henry  T.  Hall,  of  New  York  City,  fdr  appellant. 
Bertram  L.  Fletcher,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  granting  plaintiff's  motion  for  judgment 
affirmed,  with  $10  costs  and  disbursements  (with  leave  within  20  days 
to  withdraw  demurrer  and  to  answet-  on  payment  of  costs),  upon  the 
opinion  of  Mr.  Justice  Kelby  at  Special  Term. 

^  See  memorandum  of  decision  in  Appellate  Division  in  American  Oriental 
Ice  Mfg.  Co.  V.  Missir,  —  App.  Div.  — ,  188  N.  Y.  Supp.  909. 
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RABIN  et  al.  v.  BIGIO  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    Jnne  9,  1921.) 

Sales  ^=^22(4)— Aeceptanee  oi  eontraet  must  be  uuconditi^Hial. 

Purchasers  were  not  entitled  to  recover  under  a  contract  of  sale  where 
they  proved  only  a  conditional  acceptance  of  the  contract  alleged  in  the 
complaint,  and,  though  the  complaint  alleged  that  they  were  ready,  will- 
ing, and  able  to  perform  the  alleged  contract,  no  proof  was  offered  in 
supiK)rt  thereof,  and  the  only  meeting  of  the  minds  of  the  parties  was  in 
entering  Into  a  subsequent  contract,  different  in  terms,  which  was  breach- 
ed by  plain'tifb  in  refusing  to  pay  for  goods  when  tendered. 

Appeal  from  Municipal  Court, borough  of  Manhattan,  First  District. 

Action  by  Charles  Rabin  and  another  against  Jacques  Bigio  and  an- 
other. From  a  judgment  for  plaintiffs,  defendants  appeal.  Judgment 
reversed,  and  judgment  directed  in  favor  of  defendants. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Ferris  &  Ansbacher,  of  New  York  City  (Jacob  Ansbacher,  of  New 
York  City,  of  counsel),  for  appellants. 

Almy,  Van  Gordon  &  Evans,  of  New  York  City  (William  S.  Evans, 
of  New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  Plaintiffs  proved  only  a  conditional  acceptance  of 
the  contract  alleged  in  the  complaint;  also,  though  the  complaint  al- 
leges that  plaintiffs  were  ready,  able,  and  willing  to  perform  the  al- 
leged contract,  no  proof  was  offered  in  support  of  said  allegation  which 
was  essential  to  plaintiffs'  recovery.  The  only  meeting  of  the  minds 
of  the  parties  was  in  entering  into  a  subsequent  contract,  different  in 
terms,  which  was  breached  by  plaintiffs  in  refusing  to  pay  for  goods 
when  tendered,  as  required  by  the  terms  of  said  contract. 

Plaintiffs  failed  to  prove  a  cause  of  action,  and  the  judgment  must 
be  reversed,  and  judgment  directed  in  favor  of  defendants,  with  $30 
costs  of  appeal  and  in  the  court  below. 


RABIN  et  aL  r.  BIGIO  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 
Action  by  Charles  Rabin  and  another  against  Jacques  Bigio  and  another. 

From  judgment  for  plaintiffs,  defendants*  appeal.     Judgment  reversed,  and 

judgment  directed  for  defendants. 
Argued  May  term,  1921,  before  GUY.  BIJUR,  and  McCOOK,  JJ. 

Ferris  &  Ansbacher,  of  New  York  City  (Jacob  Ansbacher,  of  New  York 
City,  of  counsel),  for  appellants. 

Almy,  Van  Gordon  &  Evans,  of  New  York  City  (William  S.  Evans,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  Judgment  reversed,  and  judgment  directed  in  favor  of  de- 
fendants, with  $30  costs  of  appeal  and  in  the  court  below.  See  opinion  In 
No.  194  Mun.  Ct.,  189  N.  Y.  Supp.  6,  between  same  parties. 
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OSMANSKY  et  aL  ¥.  ADERBACH. 

(Snpreme  Gonrt,  Appellate  Term,  First  Department.    June  9,  1921.) 

LandlM^  and  ienaot  ^»200(1H)— Courtis  refasal  to  eoosicler  partieular  items 
of  expenses  in  fixing  reasooaMe  rental  lield  error. 

In  landlord's  snlt  for  increased  and  reasonable  rental,  where  the  in- 
creased rental  sought  by  the  landlord  seemed  prima  facie  reasonable,  the 
action  of  the  court  in  striking  from  the  landlord's  bill  of  particulars 
items  of  expenses  apportioned  for  the  year  for  raising  a  mortgage,  attor- 
ney's fees  in  dispossessing  tenants,  losses  of  rentals,  and  depreciation, 
must  be  deemed  error,  in  absence  of  a  showing  why  such  items  wers 
stricken  out,  or  how  reasonableness  of  the  rental  awarded  was  arrived  at 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Morris  Osmansky  and  another  against  Sadie  Anerbach. 
From  a  judgment  for  plaintiffs,  as  landlords,  fixing  the  amount  of  rent- 
al at  only  $25  a  month,  in  an  action  in  which  they  sued  for  increased 
and  reasonable  rental  of  $38  a  month,  plaintiffs  appeal.  Reversed,  and 
new  trial  granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Goldstein  &  Goldstein,  of  New  York  City  (Jonah  J.  Goldstein,  of 
New  York  City,  of  counsel),  for  appellants. 

PER  CURIAM,  The  learned  judge  below  struck  out  from  the  plain- 
tiff's bill  of  particulars  items  of  expenses  apportioned  for  the  year  for 
raising  a  mortgage,  attorney's  fees  in  dispossessing  tenants,  losses  of 
rentals,  and  depreciation. 

As  no  respondent's  brief  is  submitted,  and  no  indication  in  the  record 
given  of  why  these  items  were  stricken  out,  or  how  the  reasonableness 
of  the  rental  awarded  was  arrived  at,  and  as  prima  facie  the  amount 
sought  to  be  recovered  seems  to  be  reasonable,  the  judgment  must  be 
reversed,  and  a  new  trial  granted,  with  $10  costs  to  appellant  to  abide 
the  event. 


(197  App.  Dlv.  340) 

McfiBNNELL  t.  PAYNE,  Director  General  of  Railroads,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  20,  1921.) 

1.  Procem  ^:s>86— Setriee  by  publication  glTes  no  Juriadlction  in  action  to  es- 

tablish mere  personal  claim. 

In  an  action  to  establish  a  mere  personal  claim  or  debt,  the  court  can- 
not obtain  jurisdiction  over  a  defendant  outside  the  state  by  service  of 
notice  by  publication ;  but  in  an  action  in  rem,  having  for  its  subject  spe- 
cific property  within  the  jurisdiction  and  control  of  the  court,  such  serv- 
ice will  confer  jurisdiction. 

2.  Att<Miiey  and  dienft  ^=>190(4) — ^Defendant,  payiiq;  dama^res,  presumed  to 

retain  enougti  to  discharge  payee's  attorney's  lien. 

In  an  action  by  an  attorney  to  foreclose  a  lien  on  a  settlement  made  by 
his  client  with  the  Director  General  of  Railroads  for  damages  for  the 
death  of  her  husband,  the  defendant  must  conclusively  be  presumed  to 
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have  retained  in  his  actual  possession  enough  of  the  petilement  fond  to  dis- 
charge the  attorney's  lien. 
3.  Courts  <d=»19-*PerB0iuil  service  on  Director  General,  togetiicr  with  pre- 
sumption tlmt  he  retained  a  fund  to  pay  attomegr,  suing  to  enforce  hen, 
gave  court  JurisAction. 

An  action  by  an  attorney  to  recover  from  the  Director  Qeneral  of  Rail- 
roads the  amount  of  his  lien  on  funds  paid  by  defendant  to  plaintifiTs 
client  In  settlement  of  her  claim  for  damages  Is  In  rem,  as  affecting  specific 
personal  property  within  the  Jurisdiction  and  control  of  the  court,  the  pre- 
sumption being  that  defendant  has  actual  possession  of  the  same,  so  that 
personal  service  on  defendant  brings  such  property  within  the  Jurisdiction 
and  control  of  the  court. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Thomas  A.  McKennell  against  John  Barton  Payne, 
United  States  Direct6r  General,  operating  the  Lehigh  Valley  Railroad, 
and  Anna  Ahearn  McDermott,  individually  and  as  administratrix,  etc., 
to  foreclose  attorney's  lien.  From  an  order  of  the  Special  Term,  de- 
nying her  motion  to  vacate  and  set  aside  an  ex  parte  order  directing 
the  service  of  summons  upon  her  by  publication,  and  to  declare  such 
attempted  service  null  and  void,  defendant  McDermott  appeals.  Af- 
firmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM,  KEI^ 
LY,  and  JAYCOX,  JJ. 

Peter  C.  Mann,  of  New  York  City,i  for  appellant. 
Sydney  A.  Syme,  of  Mt.  Vernon,  for  respondent 

MILLS,  J.  This  action  was  brought  by  the  plaintiff,  a  New  York 
lawyer,  to  foreclose  his  alleged  Hen  upon  the  settlement  by  the  defend- 
ant, the  United  States  Director  General,  operating  the  Lehigh  Valley 
Railroad,  of  the  cause  of  action  of  the  said  appellant  as  administratrix, 
etc.,  to  recover  damages  for  the  death  of  her  husband,  killed  in  Jersey 
City  while  in  the  service  of  defendant's  predecessor  in  the  operation 
of  said  railroad ;  his  death  being  alleged  to  have  been  caused  by  the  neg- 
ligence of  defendant's  said  predecessor  in  that  operation.  The  com- 
plaint in  this  action,  in  addition  to  the  above-recited  facts,  further  al- 
leges: (a)  That  the  said  McDermott  as  such  administratrix  retained 
the  plaintiff  to  take  and  prosecute  legal  proceedings  against  the  Di- 
rector General  to  recover  such  damages,  and  agreed  to  pay  the  plain- 
tiff for  his  such  services  one-third  of  any  amount  that  might  be  re- 
covered by  settlement  or  verdict  or  judgment ;  (b)  that  under  that  re- 
tainer plaintiff  brougfht  in  her  name  as  such  administratrix  an  action 
against  said  Director  General  in  the  United  States  District  Court  for 
the  District  of  New  Jersey  to  recover  the  sum  of  $100,000,  and  that 
the  said  Director  General  appeared  in  said  action  and  made  and  filed 
his  answer  therein;  (c)  that  thereafter,  on  or  about  May  1,  1920,  he 
settled  said  action  with  her  by  paying  her  the  sum  of  $15,000  without 
plaintiff's  knowledge  or  consent;  (d)  that  at  all  said  times  there  was 
in  force  in  New  Jersey  a  statute  giving  the  plaintiff  a  lien  upon  said 
cause  of  action  and  any  settlement  thereof  for  his  services,  such  statute 
being  set  forth  in  full  and"  being  in  all  substantial  respects  like  the 
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corresponding  New  York  statute;  *  (e)  that  defendant  McDermott  has 
refused  to  pay  plaintiflf,  and  that  she  has  no  property,  real  or  personal, 
in  this  state,  and  is  without  means  and  is  a  nonresident ;  and  (f)  that 
she  has  or  claims  some  interest  in  the  fund  of  $5,000  which  the  plain- 
tiff claims  the  other  defendant  holds  subject  to  his  said  lien.  Judg- 
ment, therefore,  is  demanded  in  the  complaint  that  plaintiflF  has  such 
lien,  and  that  the  defendant  McDermott  be  foreclosed  of  all  right  or 
interest  in  the  sum  thereof,  and  that  the  other  defendant  be  decreed 
to  pay  the  amount  thereof,  $5,000,  over  to  the  plaintiff.  No  personal 
judgment,  however,  against  the  appellant  is  asked. 

The  moving  affidavits,  upon  which  the  original  order  for  service  by 
publication  was  made,  served  only  to  emphasize  the  fact  that  the  ap- 
pellant is  a  resident  of  New  Jersey,  and  has  been  such  continuously 
for  the  last  25  years,  and  cannot  be  served  personally  within  this  state. 
Summons  and  complaint  herein  were  duly  served  upon  the  other  de- 
fendant personally  with^i  this  state  on  February  14,  1921. 

The  contentions  of  the  appellant  here  are,  and  at  the  Special  Term 
upon  the  motion  to  vacate  were:  (a)  That  this  court  has  no  juris- 
diction of  the  action,  as  the  cause  thereof  arose  entirely  in  New  Jersey 
and  the  settlement  was  made  there ;  and  (b)  that  it  has  no  jurisdiction 
over  the  appellant  and  could  acquire  none  by  service  by  publication. 
The  latter  point  appears  to  be  the  real  one  involved. 

[1]  The  law  of  the  matter  was,  ^uite  recently  (March,  1921),  clearly 
expressed  by  the  Court  of  Appeals  m  its  decision  and  opinion  (written 
by  Hiscock,  C.  J.)  in  Hanna  v.  Stedman,  230  N.  Y.  326,  130  N.  E.  566. 
In  that  case  a  fraternal  beneficiary  association,  having  at  all  times  its 
principal  office  in  this  state,  was  by  the  recent  death  of  one  of  its 
members  indebted  to  some  one  in  the  sum  'of  $1,000,  the  stipulated 
benefit.  Under  the  circumstances  there  were  two  claimants,  or  sets  of 
claimants.  The  member,  at  his  death,  was  a  citizen  of  Maryland,  and 
his  widow  had  died  after  him,  a  resident  also  of  that  state,  and  her 
estate  was  being  administered  there.  Her  representatives,  who  resided 
there  and  were  appointed  by  the  proper  Maryland  court,  constituted 
one  set  of  claimants,  and  a  son,  who  was  a  resident  of  this  state,  was 
a  rival  claimant.  The  association  thereupon  brought  an  action  in  this 
state  in  the  nature  of  an  interpleader,  making  all  of  the  claimants  par- 
ties, but  served  the  Maryland  defendants  by  publication  only.  They  did 
not  appear  in  the  action,  and  judgment  therein  went  in  favor  of  the 
son,  and  the  association  paid  the  amount  over  to  him  accordingly. 
Thereafter  the  Maryland  representatives  of  the  widow's  estate  brought 
action  in  the  Maryland  court  against  the  association,  which  pleaded  the 
New  York  judgment  in  bar;  but  the  Maryland  court  held  that  that 
judgment  was  no  bar  to  the  Maryland  people,  as  the  service  upon  them 
by  publication  had  conferred  no  jurisdiction  upon  the  New  York  court 
against  them.  Later  action  in  this  state  was  commenced  upon  the 
Maryland  judgment  in  favor  of  the  claimants  there,  and  the  association 
in  that  action  pleaded  the  New  York  judgment  in  bar.  Therefore  the 
question  was  clearly  presented  for  our  courts  to  determine  whether  or 
not  the  New  York  court  in  the  original  action  had  obtained  jurisdic- 

»See  LawB  N.  J.  1914.   p.  410.   c.   201;    Comp.   St  Supp.  N.  J.'lflU-1916.  p.  898,  §  6;  Ju- 
aiciary  Law  (CoiiBol,  Iaws,  c.  30)  fi  47B.  .  v.       .  ■     . 
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tion  c?ver  the  Maxyland  people.  Our  Court  of  Appeals  unanimously 
held  that  it  had  not ;  in  other  words,  that  the  order  for  service  by  pub- 
lication upon  the  Maryland  people  was  a  nullity ;  and  it  reversed  the 
judgment  of  the  lower  courts  in  favor  of  the  defendant  association, 
and  gave  judgment  to  the  plaintiff  therein  for  the  full  amount.  The 
opinion  declares  that,  had  the  original  action  of  interpleader  been  one 
"in  rem;  or  one  affecting  specific  personal  property,"  there  could  have 
properly  been  such  service  by  publication,  but  that  in  fact  and  law  the 
action  was  not  of  that  character  but  was  merely  one  to  establish  a 
personal  claim — that  is,  a  mere  debt.  The  opinion  (230  N.  Y.  at  page 
335,  130  N.  E.  at  page  569)  defiines  an  action  in  rem  thus : 

*'Att  action  or  proceeding  in  rem  has  for  Its  subject  specific  property  which 
is  within  the  jurisdiction  and  control  of  the  court  to  which  application  for 
relief  is  made.  The  action  proceeds  against  such  specific  property,  and  its  ob- 
ject is  to  have  the  court  define  the  rights  therein  of  various  and  conflicting 
claimants.  Jurisdictional  control  of  the  property  affords  the  basis  for  serv- 
ice beyond  its  jurisdiction  upon  those  who  may  be  interested  in  its  disposition. 
,  The  result  of  such  an  action  is  a  judgment  which  operates  upon  the  property 
and  which  has  no  element  of  personal  claim  or  personal  liability." 

[2]  Upon  the  argument,  being  at  least  in  a  general  way  advised  of 
this  definition  or  rule,  I  was  much  impressed  that  that  test  would  neg- 
ative this  action  for  the  reason  that  the  alleged  fund,  viz.  the  $15,000 
of  the  settlement,  was  by  the  complaint  alleged  to  have  been  actually 
paid  over  to  the  appellant,  and  therefore  of  necessity  could  not  be  in 
the  possession  of  the  other  defendant  when  the  action  was  commenc- 
ed, and  that  therefore  the  action  should  be  deemed  one  in  equity  to 
charge  the  Director  General  with  the  amount  of  plaintiff's  lien,  upon 
the  theory  that  he,  in  violation  of  plaintiff's  right,  had  paid  the  entire 
fund  over  to  the  defendant  McDermott,  and  that  therefore  the  action 
was  really  one  to  enforce  against  the  Director  General  a  personal  li- 
ability. This  means  that  I  was  disposed  to  regard  the  case  as  practical- 
ly like  the  Hanna  Case,  supra.  However,  I  find  that,  as  claimed  by 
the  learned  counsel  for  respondent  here,  it  has  been  held  clearly  by 
our  courts  in  this  state  that  under  such  circumstances  and  in  such  an 
action  the  defendant  company  (here  the  Director  General)  must  con- 
clusively be  presumed  to  have  retaiped  in  its  actual  possession  enough 
of  the  settlement  fund  to  meet  and  discharge  the  lien.  Sargent  v. 
McLeod,  209  N.  Y.  360,  at  page  365,  103  N.  E.  164,  52  L.  R.  A.  (N. 
S.)  380;  Oishei  v.  Pennsylvania  Railroad  Co.,  117  App.  Div.  110,  at 
page  114,  102  N.  Y.  Supp.  368,  affirmed  without  opinion  191  N.  Y. 
544,  85  N.  E.  1113. 

[3]  The  latter  case  was  precisely  like  this,  except  that,  while  the 
accident  happened  in  the  state  of  New  Jersey,  the  original  action  was 
brought  in  this  state,  and  presumptively  the  settlement  made  therein.  I 
cannotl  conceive  that  that  makes  any  difference.  This  action  as  brought 
is  clearly  one  in  rem,  and  no  personal  judgment  against  the  appellant 
is  asked.  It  seems  to  me  that,  if  it  must  be  conclusively  presumed 
that  the  defendant,  the  Director  General,  has  actually  retained  and 
still  has  in  his  possession  the  identical  $5,000  upon  which  the  plaintiff 
claims  a  lien,  plaintiff  may  maintain  his  action  in  this  state  to  fore- 
close his  lien  upon  that  fund  as  **one  affecting  specific  personal  proper- 
ty/' "which  is  within  the  jurisdiction  and  control  of  the  court,"  as  be- 
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ing  in  the  actual  possession  of  the  defendant,  the  Director  General,  and 
that  by  personal  service  upon  him  such  property  is  brought  within  the 
jurisdiction  and  contiol  of  this  court.  It  seems  to  me  that  it  can  make 
no  difference  that  the  right  to  the  lien  herein  arises  under  the  New 
Jersey  statute  instead  of  under  our  own ;  the  two  being  substantially 
the  same.  The  controlling  point  is  that  the  fund  upon  which  the  lien 
is  asserted  appears  in  the  eye  of  the  law  to  be  here,  although  in  fact 
we  well  know  that  it  is  not.  This  appears  to  be  a  case  where  the  doc- 
trine or  convenience  of  a  legal  fiction  still  survives. 

Of  course,  in  this  case  the  question  of  the  reasonableness  of  the 
amount  claimed  by  plaintiff  against  an  estate  has  not  yet  arisen. 

Therefore  I  advise  that  the  order  appealed  from  be  affirmed,  with 
$10  costs  and  disbursements.    All  concur.    . 


810  WEST  END  AVE.,  Ine.,  ▼.  HERZOG. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  13,  1921.) 

L  Pleading  <^=»36(3)— Afknissioa  af  defendant  in  liis  septtrato  defense  nuIU- 
fled  denials  in  Iiis  answer. 

Tn  an  action  by  a  landlord  for  rent,  wherein  defendant  denied  execu- 
tion of  the  lease,  except  that  he  admitted  a  certain  agreement  for  lease 
under  duress,  admission  in  the  separate  defense  that  plaintiff  landlord 
represented  It  was  unahle  to  obtain  a  return  of  10  per  cent  on  the  prop- 
erty, unless  it  raised  the  rent  as  demanded,  and  that  defendant,  rely- 
ing on  such  representations  of  plaintiff  landlord,  signed  the  lease,  but 
that  such  representations  were  false,  etc.,  held  to  have  nullified  the  denial 
of  execution  of  the  lease  contained  in  the  answer. 

2.  Landlord  and  tenant  ^=>200(1'H)— Housing  laws  not  retroactive. 

The  recent  rent  legislation,  known  as  the  "housing  laws,"  is  not  re- 
troactive, and  does  not  apply  to  affect  leases  entered  into  before  the 
passage  of  the  laws. 

3.  Landlord  and  tenant  ^=>31 — ^Tenant,  who  did  not  surrender  or  offer  to 

surrender,  cannot  avail  of  landlord's  fraud. 

Defendant  tenant,  sued  for  rent,  not  having  surrendered  or  offered  to 
surrender  the  premises,  his  further  separate  defense  of  plaintiff  land- 
lord's fraud  in  inducing  him  to  sign  the  lease  cannot  be  availed  of. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  810  West  End  Avenue,  Incorporated,  against  Herman 
Herzog.  From  an  order  denying  plaintiff's  motion  for  judgment  on 
the  pleadings,  plaintiff  appeals.  Order  reversed,  and  plaintiff's  motion 
granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

M.  S.  &  I.  S-  Isaacs,  of  New  York  City  (Walter  M.  Weis,  of  New 
York  City,  of  counsel),  for  appellant. 

Foster  &  Cutler,  of  New  York  City  (A.  S.  Cutler  and  Charles  J. 
Herson,  both  of  New  York  City,  of  counsel),  for  respondent 

^=»For  oUier  canes  see  same  topic  &  KSY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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FINCH,  J.  The  complaint  alleges  the  execution  of  a  written  lease 
on  March  11,  1920,  whereby  a  letting  was  made  of  a  dwelling  apartment 
for  a  term  commencing  October  1,  1920,  and  ending  September  30, 
1925,  at  an  annual  rental  of  $4,000,  payable  in  monthly  installments  of 
$333.33  in  advance ;  that  the  defendant  at  the  time  of  the  execution  of 
said  lease  was  in  occupation  of  said  apartment,  and  that  the  defendant 
has  failed  to  pay  the  installments  due  on  the  1st  days  of  October  and 
November,  1920. 

The  defendant  denies  the  execution  of  the  lease,  "except  that  de- 
fendant admits  that  he  signed  a  certain  paper  purporting  to  be  an 
agreement  for  a  lease,  but  which  he  signed  imder  duress,  under  the 
circumstances  alleged  in  the  defendant's  separate  defense  herein,  made 
part  hereof."  The  defendant  also  denies  that  he  was  in  occupation  of 
the  apartment  pursuant  to  a  prior  lease  at  the  time  of  the  execution  of 
the  lease  in  suit.  For  a  separate  and  distinct  defense  the  defendant 
alleges  that  about  March  1,  1920,  he  was  notified  by  the  defendant 
that  he  would  be  required  to  surrender  the  premises,  unless  he  agreed 
to  sign  a  new  lease  by  March  11,  1920,  and  that,  if  he  did  not  sign  the 
new  lease  with  the  increased  rental  by  March  11,  that  the  plaintiff 
would  rent  the  premises  to  others,  and  would  eject  the  defendant  on 
September  30,  1920;  that  the  defendant  and  his  wife  were  unable  to 
find  another  suitable  apartment,  and  hence,  to  save  his  family  from 
being  dispossessed  and  from  losing  the  value  of  the  furnishings  that 
defendant  had  installed  in  said  apartment,  the  defendant  was  in- 
duced to  sign  a  new  lease;  that  the  defendant  has  offered  to  pay  to 
the  plaintiff  the  amount  of  rent  pursuant  to  the  rate  paid  under  the 
previous  lease,  and  that  he  has  deposited  the  said  sum  with  the  clerk 
of  the  court  below.  For  a  further  separate  and  distinct  defense  the 
defendant  alleges  that  the  plaintiff  represented  that  it  was  unable  to 
obtain  a  return  of  10  per  cent,  on  the  property,  unless  it  raised  the 
rent  as  demanded,  and  that  the  defendant,  relying  upon  such  repre- 
sentations of  the  plaintiff,  signed  the  lease,  but  that  such  representa- 
tions were  false,  and  were  known  to  the  plaintiff  to  be  false. 

[1]  It  is  clear  that  the  admission  in  the  separate  defense  nullified 
the  denials  contained  in  the  answer.  To  permit  the  defendant  to 
force  the  plaintiff  to  trial  upon  a  denial,  the  express  opposite  of  which 
the  defendant  has  admitted  in  another  portion  of  his  answer,  would  be 
to  rely  upon  shadow  rather  than  substance. 

[2]  We  thus  are  brought  to  a  consideration  of  the  question  as  to 
whetlier  die  recent  rent  legislation,  familiarly  known  as  the  "housing 
laws"  apply  retroactively,  so  as  to  affect  leases  entered  into  before  the 
passage  of  the  law.  It  has  already  been  decided  that  such  legislation 
is  not  retroactive.  Paterno  Investing  Co.  v.  Katz,  112  Misc.  Rep.  242, 
184  N.  Y.  Supp.  129,  affirmed App.  Div. ,  183  N.  Y.  Supp.  954. 

[3]  The  defendant  not  having  surrendered  or  offered  to  surrender 
the  premises,  the  further  separate  defense  of  fraud  in  inducing  de- 
fendant to  sign  the  lease  cannot  be  availed  of.  Thompkins  v.  Hyatt, 
28  N.  Y.  347,  353 ;  Schiffer  v.  Dietz,  83  N.  Y.  300;  Stokes  v.  Avila, 
94  Misc.  Rep.  185, 157  N.  Y.  Supp.  975. 
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It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  plaintiff's  motion  for  judgment  on  the  pleadings 
granted,  with  $10  costs.    All  concur. 


(197  App.  DiY.  224) 

MALUfiAS  ▼.  OVERSEAS  SHIPPING  CO.,  Ine, 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  3,  1021.) 

L  Master  aad  servBot  «s»286(4)— NesUgence  in  fuinlsliiiifir  defective  truck 
hiAit  for  Joiy. 

In  an  action  by  longshoreman,  struck  by  a  steel  billet  when  truck  by 
which  bUlets  were  being  carried  from  the  hatch  to  the  stowage  tipped 
OTer  because  of  a  bent  axle,  testimony  that  the  defect  had  been  complained 
of  to  the  employer's  representative,  who  told  the  men  that  it  was  all  right 
and  to  go  on  with  the  work,  Jield  suiBclent  for  submission  of  the  issue  of 
negligence. 

2.  Master  and  servant  «=»289  (8) —Contributory  negligence  in  using  defective 

truck  after  complaint  held  for  Jury. 

In  an  action  by  longshoreman,  struck  by  a  steel  biUet  when  truck  by 
which  bUlets  were  being  carried  from  the  hatch  to  the  stowage  tipped  over 
because  of  bent  axle,  testimony  that  the  defect  had  been  <:omplained  of 
to  the  employer's  representative,  who  told  the  men  that  it  was  all  right 
and  to  go  on  with  the  work,  held  sufficient  for  the  submission  of  the  issue 
of  contributory  negligence. 

3.  Master  and  servant  <^=>288(  13)— Assumption  of  risk  In  using  defective 

truck  after  complaint  held  for  Jury. 

In  an  action  by  longshoreman,  struck  by  a  steel  billet  when  truck  by 
which  billets  were  being  carried  from  the  hatch  to  the  stowage  tipped  over 
because  of  a  bent  axle,  testimony  that  the  defect  had  been  complained  of 
to  the  employer's  representative,  who  told  the  men  that  it  was  all  right 
and  to  go  on  with  the  work,  held  sufficient  for  submission  of  the  issue  of 
assumption  of  risk. 

4.  Master  and  servant  ^=>222(1) — ^Longshoreman's  duty  of  obedience. 

A  longshoreman  is  not  in  the  same  class  as  a  seaman  with  regard  to 
the  seaman's  duty  to  obey  and  keep  on  using  the  ship's  appliances  but  can 
quit  his  Job. 

5.  Admiralty  ^=>2— Stevedora^s  common-law  rights  against  negligent  onployer 

not  affected  by  maritime  lien. 

The  circumstance  that  stevedores  have  the  security  of  a  maritime  lien 
does  not  change  their  rights  and  duties,  when  suing  an  employer  at  com- 
mon law. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Jacentas  Malukas  against  the  Overseas  Shipping  Coua- 
pany,  Incorporated.  From  judgment  for  plaintiff,  and  from  order 
denying  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

E.  C.  Sherwood,  of  New  York  City  (Benjamin  C.  Lodcr,  of  New 
York  City,  on  the  brief),  for  appellant. 

Warren  Bigelow,  of  New  York  City  (Silas  B.  Axtell,  of  New  York 
City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  [1-3]  Plaintiff,  a  longshoreman,  not  a  seaman,  was 
loading  steel  billets  upon  an  outward  bound  steamer  at  Hoboken  in 
March,  1918,  during  the  war.     Defendant,  as  employer,  is  sued  for 
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personal  injuries  from  defects  in  a  truck  in  having  a  bent  axle.  It 
was  to  carry  heavy  steel  billets  from  the  hatch  to  the  stowage  in  the 
lower  between-decics.  After  testimony  that  this  defect  had  been  com- 
plained of  to  defendant's  representative^  who  told  the  men  that  it  was 
all  right  and  to  go  on,  and  that  later  the  truck  tipped  over,  letting  the 
billets  strike  plaintiff,  the  issues  of  negligence,  contributory  n^i- 
gence  and  assumption  of  risk  were  for  the  jury;  and  no  error  is 
found  in  the  court's  charge. 

[4,5]  A  longshoreman  does  not  stand  in  the  same  class  as  a 
seaman.  The  former  can  quit  the  job;  but  by  ship's  discipline  sea- 
men must  obey  and  keep  on  using  the  ship's  appliances.  Eldridge  v. 
A.  S.  Co.,  134  N.  Y.  187,  32.  N.  E.  66;  Cricket  S.  S.  Co.  v.  Parry 
(C.  C.  A.)  263  Fed.  523.  The  circumstance  that  stevedores  now  have 
the  security  of  a  maritime  lien  (Atlantic  Transport  Co.  v.  Imbrovek, 
234  U.  S.  52,  34  Sup.  Ct.  733,  58  L.  Ed.  1208,  51  L.  R.  A.  [N.  S.] 
1157)  does  not  change  their  rights  and  duties  when  suing  an  employer 
at  common  law. 

The  judgment  and  order  are  therefore  affirmed,  with  costs.  All 
concur. 


ELUS  et  al.  v.  ROSALSKY  el  aL 

(Snpreme  Court,  AppeUate  Term,  First  Department.    June  9,  1921.) 

1.  Sales  ^==^71 — Sale  by  sample  oae  on  express  warranty. 

A  sale  by  sample  is  in  reaUty  a  sale  on  express  warranty. 

2.  Judgment  ^==>255 — ^Damages  must  be  based  on  evidence^. 

In  action  for  purchase  price  of  infants'  socks,  where  defendants  set  up 
a  counterclaim  on  breach  of  warranty,  and  defendants'  evidence  showed 
a  difference  in  value  between  samples  shown  and  goods  delivered  of 
about  75  cents  a  dozen,  and  plaintiff's  own  testimbny  acknowledged  a 
minimum  difference  of  20  cents  a  dozen  between  the  usual  run  of  goods 
of  that  kind  and  those  actually  delivered,  a  judgment  based  on  a  differ- 
ence of  15  cents  a  dozen  had  no  basis  in  the  testimony  and  must  be  re- 
versed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Abraham  M.  Ellis  and  another  against  Arthur  Rosalsky 
and  another.  From  a  judgment  for  plaintiffs,  after  a  trial  by  a  judge 
without  a  jury,  defendants  appeal.  Judgment  reversed,  and  new  trial 
granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Charles  A.  Strauss,  of  New  York  City  (Henry  W.  Unger,  of  New 
York  City,  of  counsel),  for  appellants. 
Arthur  A.  Beaudry,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiffs  sued  to  recover  the  purchase  price  of  a  cer- 
tain lot  of  infants'  socks  sold  and  delivered  to  defendants.  The  appel- 
lants' grievance  is  chiefly  that  the  award  to  them  on  their  counterclaint 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBBR  In  all  Kejr-Niunbered  Digests  &  Indexes 
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for  breach  of  warranty  is  insufficient,  as  amounting  to  but  15  cents  a 
dozen,  whereas  they  claim  a  difference  in  value  of  $350. 

[1,  2]  The  learned  judge  below  wrote  the  following  memorandum: 

"I  hereby  find  and  decide  that  the  goods  did  not  comply  with  the  Implied 
warranty.  The  defendant  is  entitled  to  damages  on  his  counterclaim  at  the 
rate  of  15.  cents  per  dozen,  amounting  to  $75." 

This  was  deducted  from  plaintiffs'  recovery.  An  examination  of  the 
record  and  of  the  correspondence  between  the  parties  discloses  that 
the  sale  was  one  by  sample,  which,  as  held  in  Henry  &  Co.  v.  Talcott, 
175  N.  Y.  385,  389,  67  N.E.  617,  is  in  reality  a  sale  upon  express  war- 
ranty. But,  whether  the  warranty  be  regarded  as  express  or  implied, 
defendant,  having  promptly  notified  plaintiff  of  the  defect  and  offered 
to  return  the  goods,  was  entitled  to  judgment  in  his  favor.  If,  how- 
ever, upon  any  view,  it  should  be  considered  that  plaintiff  was  entitled 
to  recover,  the  evidence  was  well-nigh  conclusive  that  the  difference 
in  value  between  the  sample  shown  and  the  goods  actually  delivered 
was  in  the  neighborhood  of  75  cents  a  dozen,  as  claimed  by  defendants. 
Moreover,  even  if  we  assume,  so  as  to  give  due  weight  to  the  phrase 
"implied  warranty,"  employed  by  the  learned  judge  below,  that  he 
may  have  been  of  opinion  that  the  sale  was  not  by  sample,  and  that 
the  difference  in  delivery  was  one  between  the  usual  run  of  goods  of 
that  kind  and  those  actually  delivered,  the  plaintiffs'  own  testimony 
acknowledges  a  minimum  difference  of  20  cents  a  dozen. 

Since  the  judgment  as  rendered  finds  no  basis  in  tlie  testimony  upon 
any  theory,  the  judgment  must  be  reversed,  and  new  trial  granted,  with 
$30  costs  to  appellant  to  abide  the  event.    AH  concur. 


SPRINGER  V.  SCHLEGEL. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

Costs  <C^169— Landlord  in  summary  proeeedinsr  entitled  to  taxable  disburse- 
ments. 

In  a  summary  proceeding,  tbe  successful  landlord  is  entitled  as  costs  to 
the  taxable  disbursements  and  fees  he  has  paid  or  incurred,  and,  no  ten- 
der before  suit  having  been  made  by  the  tenant,  retaxation,  allowing  the 
landlord  as  costs  disbursements  in  serving  the  process  and  filing  the 
case,  should  have  been  allowed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Summary  proceeding  by  Catherine  Springer,  landlord,  against  Sam- 
uel Schlegel,  tenant.  To  review  so  much  of  the  final  order  as  refused 
the  legal  disbursements  incurred  by  the  landlord  in  serving. the  ten- 
ant and  filing  the  case,  and  also  from  order  denying  motion  for  re- 
taxation,  the  landlord  appeals.  Order  reversed,  motion  for  retaxation 
granted,  and  final  order  modified,  etc. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

^SdFor  otber  cases  see  same  topic  &  KET-KUMBBR  in  all  Kejr-Kumbered  Digests  A  Indezee 
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Ira  J.  Ettinger,  of  New  York  City,  for  appellant. 
Charles  Goldenberg,  of  New  York  City,  for  respondent 

GUY,  J.  Summary  proceeding  for  nonpayment  of  $10.50  rent. 
Tenant  pleaded  tender  in  court  of  sura  due,  without,  however,  depos- 
iting the  lawful  disbursements  of  $3  incurred  in  serving  the  process 
and  filing  the  case.  A  final  order  was  made  in  favor  of  the  landlord, 
but  refusing  to  allow  her  disbursements,  and  a  motion  for  retaxation 
was  denied. 

In  a  summary  proceeding  the  successful  party  is  entitled  as  costs  to 
the  taxable  disbursements  and  fees  he  has  paid  or  incurred  (Cohen 
v.  Melle,  43  Misc.  Rep.  79,  86  N.  Y.  Supp.  514;  Lauria  v.  Capobianco, 
39  Misc.  Rep.  441,  80  N.  Y.  Supp.  203),  and,  no  tender  before  suit 
having  been  made,  the  retaxation  should  have  been  allowed. 

Order  reversed,  motion  for  retaxation  granted,  and  final  order  mod- 
ified so  as  to  allow  to  the  petitioner  disbursements  in  the  sum  of  $3, 
and,  as  so  modified,  affirmed,  with  $10  costs  to  appellant    All  concur. 


(115  Misc.  Rep.  55) 

BOEHM  ▼.  PLATT. 

(Supreme  Court,  Special  Term,  Kings  County.    March,  1021.) 

L  Speeifle  performance  ^==»91— -Notice  of  closing  contract  held  not  required^  « 
when  contract  itself  provided  for  settlement  on  given  date. 

In  a  suit  by  a  purchaser  for  specific  performance  of  a  contract  to  sell 
land,  providing  for  settlement  on  or  before  June  1,  1920,  and  also  provid- 
ing for  five  days'  notice  of  readiness  to  settle,  where  it  appeared  that 
defendant  repudiated  the  contract  four  days  before  June  1,  whereupon 
plaintiff  sued  for  spedflc  performance,  held,  that  no  notice  was  required 
of  an  intention  to  close  the  contract  on  June  1;  such  notice  only  being 
required  if  the  purchaser  availed  himself  of  the  privilege  of  the  closlnip 
before  such  date. 

2«  Vendor  and  purchaser  ^=^203 — ^Vendee  in  possession  must  bear  loss  by  fire 
occurring  between  execution  of  contract  and  performance  thereof. 

Where  a  vendee  Is  in  possession  of  premises  destroyed  by  fire  occurring 
between  the  date  of  the  execution  and  the  day  of  performance  of  a  con- 
tract, the  loss  wiU  fall  upon  the  purchaser. 

3.  Specific  performance  ^=^12 — ^Vendor  cannot  complain  because  purchaser 
willing  to  take  premises  as  replaced  after  destruction  by  fire. 

Where,  between  the  time  of  the  execution  of  a  contract  for  the  sale 
of  realty  and  the  time  of  performance  the  premises  were  destroyed  by  fire* 
defendant  in  a  suit  by  the  purchaser  for  specific  performance  cannot  com- 
plain because  the  purchaser  is  willing  to  take  the  property  as  it  stands 
after  defendant  has  expended  part  of  the  Insurance  money  In  replacing 
building. 

Suit  by  Han*ison  Boehm  against  Emma  H.  Piatt  for  specific  per- 
formance.   Judgment  for  plaintiff. 

A.  Foulds,  Jr.,  of  New  York  City,  for  plaintiff. 
A.  Leo  Everett,  of  New  York  City,  for  defendant. 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes- 
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KAPPER,  J.  Action  for  specific  performance  of  a  contract  for  the 
sale  of  real  property  between  plaintiff,  purchaser,  and  the  defendant, 
seller.  The  contract  is  dated  February  17,  1920.  It  provides  for  the 
closing  of  title  "on  or  before  June  1,  1920."  A  subsequent  clause  pro- 
vides that  the  "purchaser  shall  give  the  seller  at  least  five  days'  notice  of 
the  time  when  he  will  be  ready  to  make  settlement."  Possession  was 
to  be  delivered  "at  the  time  of  settlement,  subject  to  the  existing  lease." 
The  lease  in  question  contained  a  clause  that,  if  the  buildine  should  be 
rendered  untenantable  by  fire,  the  rent  should  cease  until  the  building 
should  be  put  in  complete  repair,  and  in  case  of  total  destruction  the 
rent  should  be  paid  to  that  time  and  thereupon  the  lease  should  termi- 
nate. The  seller  retained  possession  of  the  premises.  On  or  about 
April  10th  the  building  on  the  premises  was  substantially  damaged  by 
fire.  On  May  13th  the  defendant's  attorney  wrote  the  plaintiff's  at- 
torney that  it  was  not  the  intention  of  the  defendant  to  commence 
rebuilding  until  the  purchaser  "has  finally  indicated  his  decision  to 
accept  the  property  or  rescind  the  contract  of  sale."  This  was  fol- 
lowed by  a  letter,  dated  May  28th,  in  which  the  defendant  refused  to 
extend  the  time  for  settlement,  and  stated  that,  inasmuch  as  the  time 
within  which  the  plaintiff  was  to  give  notice  of  his  readiness  to  settle 
"has  gone  by,"  the  defendant  considered  the  agreement  broken  "by 
the  purchaser's  failure  to  indicate  his  willingness  to  make  settlement 
within  the  time  specified."  The  plaintiff  thereupon,  and  on  June  7th, 
brought  this  action. 

[1]  The  defendant's  repudiation  of  the  contract,  as  evidenced  by 
the  letter  of  May  28th,  written  four  days  before  June  1st,  indicates  that 
the  defendant  construed  the  contract  as  requiring  the  plaintiff  to  give 
five  days'  notice,  in  any  event,  of  his  intention  and  willingness  to  dose. 
In  this  view  I  do  not  concur.  The  contract  provided  for  settlement 
"on  or  before  June  1,  1920."  No  notice  was  required  of  an  intention 
to  close  on  that  day.  June  1st  was  the  law  day  of  the  contract.  Five 
days'  notice  was  required  only  in  case  the  purchaser  availed  himself 
of  the  implied  privilege  of  closing  before  June  1st.  Any  other  con- 
struction would  force  the  conclusion  that  the  contract  was  unilateral 
for  the  purchaser  might  never  give  the  notice.  Therefore  the  defend- 
ant's repudiation  of  Sie  contract  on  May  28th  was  without  legal  jus- 
tification, and  the  plaintiff  promptly  avowed  his  refusal  to  acquiesce 
by  bringing  this  action. 

[2]  The  parties  differ  radically  as  to  whether  the  burden  of  a  loss 
by  fire,  occurring  between  the  date  of  execution  and  the  day  of  per- 
formance of  an  executory  contract  for  the  purchase  of  real  property, 
should  be  borne  by  the  seller  or  by  the  purchaser.  The  question  has 
led  to  much  diversity  of  judicial  opinion.  It  has  been  said  to  be 
the  general  rule  that  the  loss  falls  upon  the  purchaser.  Many  cases 
are  cited  in  the  note  found  in  27  L-  R.  A.  (N.  S.)  233,  also  in  Ruling 
Case  Law  (volume  27,  §  293  et  seq.),  under  the  title  "Vendor  and  Pur- 
chaser." Such  is  the  contention  of  the  defendant,  who  relies  upon  the 
case  of  Sewell  v.  Underbill,  197  N.  Y.  168,  90  N.  E.  430,  27  L.  R.  A. 
(N.  S.)  233,  134  Am.  St.  Rep.  863,  18  Ann.  Cas.  795.  An  examination 
of  that  case  discloses  that  the  vendee  was  in  possession,  had  paid  the 
189  N.T.S.— 2 
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required  cash  consideration,  had  begun  to  pay  the  interest  on  his  bond 
and  mortgage,  and  had  made  repairs  and  improvements,  and  both  the 
bond  and  mortgage  and  the  deed  had  been  executed.  So,  in  the  great 
majority  of  the  cases  where  the  doctrine  has  been  asserted,  it  will  be 
found  that  the  vendee  was  in  possession  or  had  the  right  of  possession 
under  the  contract.  In  Smith  v.  Phoenix  Insurance  Co.,  91  Cal.  323, 
27  Pac.  738,  13  L.  R.  A.  475,  25  Am.  St.  Rep.  191,  the  court  say: 

"For  the  purpose  of  this  decision,  it  is  sufQcient  to  say  that  no  case  has 
been  cited,  and  we  have  discovered  none,  in  which  the  vendee  has  been  held 
bound  to  pay  the  purchase  price  where  a  valuable  part  of  the  property  has 
been  destroyed  before  the  day  fixed  for  payment  and  conveyance,  unless  he  has 
taken  possession  under  the  contract  of  sale,  or  has  the  right  to  such  posses- 
sion under  the  contract  before  the  occurrence  of  the  loss.*' 

My  own  research  bears  out  this  view,  and  counsel  cite  me  no  case 
showing  otherwise.  See,  also.  Wicks  v.  Bowman,  5  Daly,  225 ;  Smith 
V.  McCluskey,  45  Barb.  610. 

An  executory  contract  usually  creates  dependent  covenants.  The 
vendor  must  convey,  and  the  vendee  must  pay  the  consideration.  Each 
act  is  a  condition  precedent  to  the  other.  Neither  party  can  require 
the  other  to  perform,  without  himself  offering  to  perform;  and  un- 
less the  contract  so  provides,  the  vendee  has  no  right  of  possession  until 
he  has  paid  the  consideration  and  so- performed  the  condition  preced- 
ent. The  execution  of  the  contract  of  sale  of  itself  does  not  give  the 
vendee  even  a  license  to  enter.  27  R.  C.  L.  §  285 ;  Teller  v.  Schulz, 
123  App.  Div.  883,  108  N.  Y.  Supp.  325 ;  Fagan  v.  Scott,  14  Hun,  162. 
But  a  vendee  in  possession  has  physical  control  of  the  property  and 
is  vested  with  all  the  outward  indicia  of  ownership;  the  full  beneficial 
enjoyment  of  the  property  is  his.  With  reason,  therefore,  may  the 
doctrine  be  asserted  that  a  vendee  should  bear  the  loss  of  that  which 
he  possesses,  controls,  and  enjoys.  But  the  doctrine  does  not  appeal  to 
me  with  equal  force  where  the  vendor  retains  possession  and  control. 
However,  it  does  not  seem  to  me  to  be  necessary  to  decide  the  question 
in  the  present  case. 

In  her  brief  the  defendant  states: 

"Upon  the  happening  of  the  fire,  the  plaintiff  had  the  right  to  demand  a  con- 
veyance of  the  property,  paying  the  full  purchase  price,  and  perhaps  claiming  * 
the  benefit  of  any  insurance  which  there  was  upon  the  property." 

I  assent  to  the  proposition.  This  is  precisely  what  plaintiff  did. 
The  defendant  had  repudiated  the  contract.  Raintiff  immediately 
sued  for  its  enforcement.  He  could  not  foresee  that  defendant  would 
restore  the  property,  and  he  framed  his  complaint  accordingly,  asking 
for  specific  performance,  with  abatement  from  the  purchase  price  on 
account  of  the  damage  caused  by  the  fire.  With  full  knowledge  of  the 
pendency  of  the  action,  and  before  the  trial  thereof,  defendant  restored 
the  property  at  an  expense  concededly  less  than  the  amount  of  the  in- 
surance theretofore  collected  by  her. 

"Insurance  on  buildings  burned  after  the  making  of  a  contract  of  sale 
belongs  to  the  vendor,  where  the  loss  falls  on  him  because  the  contract  had 
not  been  executed  by  transfer  of  possession,  and  the  vaUdlty  of  the  title  was 
still  under  investigation.    So,  where  insured  property  is  destroyed  after  the 
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nmking  of  the  contract  of  sale,  bat  before  the  payment  of  the  pnrchase  money 
and  the  execution  of  the  conveyance,  the  proceeds  of  the  insurance  belong  to 
the  vendor  as  between  him  and  the  company ;  but  he  acts  as  trustee  for  the 
vendee,  who,  upon  payment  of  the  purchase  price,  is  entitled  to  the  insurance 
money  in  equity."    6  Joyce,  Ins.  i  <^88g. 

[3]  Plaintiff  is  willing  to  take  the  premises  as  they  now  are.  De- 
fendant may  not  complain,  for  she  has  suffered  no  injury.  In  fact,  in 
so  far  as  the  insurance  was  not  exhausted  in  restoring  the  property, 
the  defendant  has  benefited  financially.  Neither  will  she  be  heard  to 
complain  of  the  loss  of  a  better  bargain  since  made.  If  this  be  so,  de- 
fendant made  the  better  bargain  with  knowledge  of  the  pendency  of  a 
suit  based  upon  her  wrongful  repudiation  of  a  valid  pre-existing  con- 
tract, and  her  action  in  so  doing  precludes  her  in  this  respect  from 
equitable  consideration.  Both  parties  contracted' with  knowledge  of 
the  provision  in  the  outstanding  lease  that  rent  should  cease  upon  the 
destruction  of  the  building  by  fire;  they  provided  that  taxes,  water 
rents,  interest,  house  rents,  and  premiums  on  fire  insurance  were  to 
be  adjusted  as  of  April  second.  This  clearly  has  reference  to  rents 
actually  to  be  received.  No  provision  was  made  covering  the  contin- 
gency of  the  loss  of  rents  caused  by  fire.  Under  the  circumstances  pre- 
sented, I  think  the  parties  in  this  respect  should  be  left  as  they  are. 
I  think  plaintiff  should  have  judgment,  but  without  costs. 

Judgment  for  plaintiff,  without  costs. 


(115  Misc.  Rep.  70) 

MAEURER  V.  MORSE  DRY  DOCK  &  REPAIR  CO.  * 

(Supreme  Court,  Special  Term,  Kings  County.    March,  1921.) 

Pleading  ^=»318 (3)— Employee  compensated  for  injmries  In  maritime  woric  en* 
titled  to  biU  of  particulars  of  contributory  negligence  pleaded  in  action  un- 
der  Employers'  liability  Act  for  same  injuries. 

Where  an  employee  was  engaged  in  work  maritime  in  Its  nature,  and 
sustained  personal  injuries  for  which  he  received  compensation  under  the 
Workmen's  Compensation  Law,  and  subsequently  brought  an  action  In 
the  state  court  for  the  same  injuries  under  the  common  law  and  the  Em- 
ployers' Liability  Act  (Labor  Law,  §§  200-204),  held,  that  a  motion  for  a 
bill  of  particulars  as  to  contributory  negligence,  pleaded  as  a  defense, 
should  be  granted. 

Action  by  (George  Maeurer  against  the  Morse  Dry  Dock  &  Repair 
Company.    On  motion  for  bill  of  particulars.    Motion  granted. 

Smith  &  Reiher,  of  Brooklyn  (George  F.  Palmer,  of  Brooklyn,  of 
counsel),  for  plaintiff. 

Campbell,  Flaherty,  Turner  &  Strouse,  of  New  York  City  (Cliarles 
J.  McDermott,  of  New  York  City,  of  counsel),  for  defendant. 

VAN  SICLEN,  J.  Motion  by  plaintiff  to  compel  the  defendant  to 
give  bill  of  particulars  of  defense,  alleging  contributory  negligence  of 
the  plaintiff,  as  set  forth  in  defendant's  answer.    There  seems  to  be 

♦Order  affirmed  —  App.  Dlv.  — ,  1S9  N.  Y.  Supp.  948. 
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no  dispute,  and  the  fact  is,  that  the  plaintiff,  when  injured,  was  en- 
gaged in  work  maritime  in  its  nature,  that  at  the  time  of  tiie  injury 
plaintiff  was  in  the  employ  of  the  defendant,  and  that  heretofore  the 
plaintiff  made  claim  for  and  received  compensation  under  the  Work- 
men's Compensation  Law  of  this  state  (Consol.  Laws,  c.  67).  After 
the  decision  of  Knickerbocker  Ice  Co.  v.  Stewart,  253  U.  S.  149,  40 
Sup.  Ct.  438,  64  L.  Ed.  834,  11  A.  L-  R.  1145,  the  plaintiff  brought 
action  to  recover  for  the  injury  received,  and  claims  that  he  is  entitled 
to  such  recovery  both  by  an  action  at  common  law  and  under  the  Em- 
ployers' Liability  Act,  and  that  he  is  entitled  to  his  bill  of  particulars 
by  reason  of  the  last  mentioned  act.  The  case  of  Knickerbocker  Ice 
Co.  v.  Stewart,  supra,  fully  and  finally  determines  that  the  said  Work- 
men's Compensation  Act  has  no  application,  so  that  the  plaintiff  is 
now  relegated  to  whatever  right  and  remedy  he  may  have  had,  ex- 
clusive of  the  Workmen's  Compensation  Act,  at  the  time  of  his  injury. 

The  defendant  holds  that,  whatever  right  or  remedy  the  plaintiff 
may  show  himself  entitled  to,  he  is  obliged  upon  the  trial  to  prove  his 
freedom  from  contributory  negligence,  and  that  therefore  the  plaintiff 
can,  under  no  rule  of  law  or  statute,  compel  the  defendant  to  furnish 
particulars  of  the  contributory  negligence  alleged  as  a  defense ;  further, 
that  by  bringing  action  in  a  state  court  plaintiff  has  saved  to  himself 
only  a  common-law  remedy,  and  if  the  rule  of  maritime  law  is  ap- 
plied— and  the  courts  have  held  that  maritime  law  cannot  be  admin- 
istered in  the  state  Supreme  Court  (see  Johnson  v.  Standard  Transport 
tation  Co.,  188  App.  Div.  934,  176  N.  Y.  Supp.  905;  Chelentis  v. 
Luckenbach  S.  S.  Co.,  247  U.  S.  372,  38  Sup.  Ct.  501,  62  L.  Ed.  1171)— 
no  bill  of  particulars,  as  sought  can  be  obtained.  Having  been  barred 
under  the  Workmen's  Compensation  Act,  defendant  asserts  plaintiff 
cannot,  under  another  statute,  to  wit,  the  Employers'  Liability  Act 
(Labor  Law  [Consol.  Laws,  c.  31],  §§  200-204)  take  advantage  of  the 
privileges  furnished  by  that  act. 

The  federal  courts  have  recently  decided  what  is  an  invasion  of  the 
exclusive  jurisdiction  of  the  federal  courts  over  all  civil  and  maritime 
causes  and  the  saving  clause  to  suitors  in  all  cases  and  right  of  a  com- 
mon-law remedy  where  common  law  is  competent  to  give  it.  Southern 
Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086, 
L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900;  Clyde  Steamship  Co.  v. 
Walker,  244  U.  S.  255,  37  Sup.  Ct.  545,  61  L.  Ed.  1116;  Knickerbocker 
Ice  Co.  V.  Stewart,  supra.  This  does  not  mean,  necessarily,  a  common- 
law  action,  but  that  the  remedy  might  be  by  any  means  employed  to  en- 
force the  rights  or  redress  the  injury.  Knapp,  Stout  &  Co.  v.  McCaf- 
frey, 177  U.  S.  638,  644,  20  Sup.  Ct.  824,  44  L.  Ed.  921. 

The  present  action  being  a  tort  case,  jurisdiction  depends  solely 
upon  the  place  where  the  tort  was  committed,  and  under  the  saving 
clause  of  the  federal  Constitution,  plaintiff  contends  that  the  remedy 
for  the  wrong  or  injury  done  him  may  be  sought  by  any  means  em- 
ployed to  enforce  his  rights  or  redress  the  injury.  Furtlier,  that  the 
Employers'  Liability  Act  never  having  been  repealed,  he  is  fully  within 
his  rights  in  seeking  to  obtain,  in  full,  the  benefits  afforded  thereby. 
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Matter  of  Doey  v.  Rowland  Co.,  224  N.  Y.  30,  120  N.  E.  53;  Matter 
of  Anderson  v.  Johnson  Lighterage  Co.,  224  N.  Y.  539,  120  N.  E.  55. 

Plaintiff  further  contends  that  the  relief  sought  in  no  way  contra- 
venes the  saving  clause  of  the  federal  Constitution  of  the  right  of  com- 
mon-law remedy,  because  the  Employers'  Liability  Act,  so  far  as  the 
matter  at  issue  is  concerned,  is  simply  a  question  of  procedure  and 
does  not  create  substantive  rights  or  substantive  law.  Sackheim  v. 
Pigueron,  215  N.  Y.  62,  109  N.  E.  109. 

It  is  of  immediate  and  great  importance  that  the  questions  herein 
involved  should  be  definitely  settled.  Many  actions  involving  maritime 
law  have  been  brought  in  the  state  courts,  and  a  clear  working  rule 
is  desired.  Already,  cases  have  been  decided  according  to  the  com- 
mon law,  maritime  law,  relating  to  wage,  maintenance,  and  cure,  and 
also  the  application  of  the  rule  of  comparative  negligence,  and  have 
also  been  determined  by  application  of  the  Employers'  Liability  Act. 
The  circxunstances  are  such  that  the  motion  should  be  granted. 

Motion  granted* 


<115  Misc.  Rep.  61) 

SCHWARTZ  ft  JAFFEE,  Inc^  ▼.  HUXMAN  el  at 

(Supreme  Court,  Special  Term,  Kings  Ck)nnt7.    March,  1921.) 

loJonetioD  ^»147-^Under  proofs  of  plaintiff  and  admissions  of  defendants, 
picicetins  and  interfering  with  employer's  iNisiness  restrained  pendente 
Ute. 

Id  a  dothing  manufacturer's  suit  to  enjoin  the  officers  and  members 
of  the  Amalgamated  Clothing  Workers  of  America  from  doing  acts  in- 
jurious to  plaintiff's  business,  and  for  an  adjudication  that  said  associa- 
tion is  a  conspiracy  in  restraint  of  trade,  where  it  appears  from  the 
impers  on  a  motion  for  an  injunction  pendente  Ute  that  plaintiff  had  re- 
turned to  the  open  shop  policy,  and  there  was  proof  of  plaintiff's  claim 
that  defendants  were  guilty  of  calling  the  strike,  picketing  the-  plaintiff's 
premises,  and  interfering  with  employees,  an  injunction  will  be  granted. 

Suit  by  Schwartz  &  Jaffee,  Incorporated,  against  Sidney  Hillman, 
individually  and  as  General  President  of  the  Amalgamated  Clothing 
Workers  of  America,  and  others,  for  an  injunction.    Writ  granted. 

Meier  Steinbrink,  of  Brooklyn,  for  plaintiff. 

Lowenthal  &  Szold,  of  New  York  City  (Robert  Szold,  of  New  York 
City,  of  counsel),  for  defendants  Hillman  and  others, 

VAN  SICLEN,  J.  The  plaintiff  corporation,  a  manufacturer  of 
clothing,  makes  application  to  this  court  for  an  order  enjoining  the  de- 
fendants during  the  pendency  of  this  action  from  doing  acts  injurious 
to  the  plaintiff's  business,  which,  it  is  alleged,  consist  of  unlawful 
picketing,  threats,  molestation,  intimidation,  interference  with  con- 
tracts of  employment,  and  instigating,  waging,  and  continuing  a  strike 
among  plaintiff's  employees.  The  defendants  oppose  the  motion  in 
every  particular.     The  relief  sought  by  the  plaintiff  is  to  perpetually 

^=:>For  other  cates  see  same  topic  A  KBT-NUMBBR  in  all  Key^Numbered  Digeats  &  Indexes. 
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and  permanently  enjoin  the  defendants  from  doing  the  acts  sought  to 
be  restrained,  and  for  an  adjudication  that  the  defendant  Amalga- 
mated Clothing  Workers  of  America  is  a  conspiracy  in  restraint  of 
trade  and  against  the  rights  of  nonunion  workmen,  and  for  personal 
judgment.  ^ 

It  appears  from  the  moving  papers  that  in  Etecember,  1920,  the  de- 
fendant union  called  a  strike  against  the  plaintiff,  and  that  since  that 
time  the  plaintiff  has  not  recognized  the  defendant  union,  but,  on  the 
other  hand,  has  determined  and  done  everjrthing  in  its  power  to  re- 
turn to  what  the  plaintiff  claims  to  be  the  "open  shop"  policy,  and  en- 
tered into  individual  contracts  with  all  of  its  employees,  whereby 
said  employee  agreed  to  become,  or  remain  during  the  period  of  em- 
ployment, nonunion.  Thereafter  it  appears  the  defendants'  pickets 
and  others,  at  the  direction  of  the  defendant  union,  resorted  to  ex- 
treme violence  upon  those  in  the  employ  of  plaintiff,  and  that  it  is 
to  secure  relief  from  such  condition  that  this  application  is  made. 

The  plaintiff's  contention  is  that  those  named  as  defendants  herein 
are  the  principal,  general,  and  local  officers  and  certain  members  of  the 
Amalgamated  Clothing  Workers  of  America,  a  national  organiza- 
tion having  local  unions  under  its  jurisdiction,  and  that  the  acts  com- 
plained of  have  been  done,  directed,  instigated,  or  authorized  and 
approved  by  the  defendant,  and  that  all  of  the  individuals  committing 
said  acts  of  violence  are  either  members  of  the  defendant  union,  em- 
ployed by  it,  or  swayed  and  directed  by  the  leaders  and  those  in  charge 
of  the  activities  of  the  defendant  union. 

It  is  claimed  that  the  defendant  union  is  not  a  branch  of  the  Amer- 
ican Federation  of  Labor,  but  a  secession  movement  from  the  United 
Garment  Workers  of  America,  which  organization  from  1914  to  1919 
was  recognized  generally  by  the  clothing  manufacturers,  and  that  said 
maufacturers  had  contracts  and  agreements  with  said  union,  which 
were,  to  all  intents  and  purposes,  exclusively  nonunion;  that  from 
August,  1919,  to  August,  1920,  the  Clothing  Manufacturers'  Asso- 
ciation of  New  York,  of  which  the  plaintiff  is  a  member,  had  a  so- 
called  collective  agreement  with  the  defendant  union  herein  and  that 
after  said  August  26,  1920.  said  agreement  was  not  renewed,  with  the 
resultant  almost  daily  strikes  and  troubles  of  various  kinds  which 
continued  until  December,  1920,  when  all  relations  between  the  two 
were  severed,  and  immediately  thereafter  the  defendant  union  called 
on  a  strike  all  of  plaintiff's  employees.  Since  that  time  plaintiff  claims 
that  its  factory  in  the  borough  of  Brooklyn  and  place  of  business  in 
the  borough  of  Manhattan  have  been  picketed,  most  of  the  pickets 
beihg  plaintiff's  former  employees;  that  these  pickets  intimidated, 
threatened,  and  insulted  plaintiff's  employees  as  they  came  to  and  left 
their  place  of  employment,  and  in  addition  thereto  the  employees  and 
workers  of  the  plaintiff  were  assaulted,  and  such  serious  injuries  in- 
flicted on  some  that  it  was  necessary  to  resort  to  the  courts  and  to 
the  grand  jury. 

Plaintiff  contends  that  the  activities  of  the  defendant  union  have 
continued,  and  it  is  atterqpting  by  force  and  violence  and  threats  and 
persuasion  to  entice  the  plaintiff's  employees  away  and  to  break  their 
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contracts  with  the  plaintiff  and  to  join  the  defendant  union;  that  in 
order  to  succeed  the  defendant  has  voted  a  large  sum  of  money  for 
that  purpose,  has  held  public  meetings  at  which  defendant's  officers 
or  leaders  have  counseled  and  advised  the  members  to  acts  of  vio- 
lence and  to  do  the  very  acts  complained  of  by  the  plaintiflf,  and 
which  it  claims  threatens  to  wholly  destroy  its  business.  By  affidavit 
and  otherwise,  the  plaintiff  sets  forth  fully  specific  acts  of  violence 
practiced  on  plaintiff  and  its  employees  by  the  defendant  union  mem- 
bers, pickets  or  those  advised,  swayed,*  or  controlled  by  them,  against 
which  plaintiff  claims  it  can  obtain  no  relief  other  than  by  injunction. 
,  The  defendant  union  seeks  to  meet  the  charges  and  allegations  of 
the  plaintiff  and  its  complaint  by  disclaiming  that  the  defendants  are 
responsible  for  any  of  the  acts  complained  of,  even  though  some  of 
the  members  of  the  defendant  union  or  its  local  may  have  participated 
or  been  implicated  in  the  unlawful  acts  charged.  However,  it  appears 
from  all  the  papers,  sufficient  for  the  purpose  of  this  motion,  that  the 
real  control  of  the  entire  situation  is  with  the  defendant  union,  its 
officers  and  directors,  and  those  who  advise,  direct,  and  control  the 
course  and  conduct  of  the  union  and  its  members.  Manifestly  no 
other  result  could  reasonably  be  expected  to  follow,  when  the  speeches 
at  the  meetings,  the  advice  and  counsel  of  the  officers  and  leaders  of 
the  defendant  union,  and  the  very  purpose  and  character  of  the  ex- 
istence of  the  defendant  union  and  its  activities  in  the  strike  called 
against  the  plaintiff  are  considered.  From  the  foregoing,  the  defend- 
ant union  will  not  be  heard  to  deny  that  it  called  said  strike,  and  to 
now  assert  that,  instead  of  the  defendant  being  in  a  conspiracy  with 
the  former  employees  of  the  plaintiff  to  ruin  the  plaintiff's  business, 
the  plaintiff  and  other  manufacturers  allied  with  it  are  seeking  to 
destroy  the  defendant  union.  Further,  the  defendant  union  claims 
that  the  former  employees  of  the  plaintiff  want  to  go  back  to  work, 
but  fails  to  state  the  conditions  to  be  insisted  upon.  Plaintiff  has  of- 
fered to  take  the  former  employees  back  to  work  and  stated  its  condi- 
tions, which  the  defendant  union,  of  course,  will  not  accept. 

The  defendant  admits  that  there  is  picketing  of  plaintiff's  places  of 
business,  but  declares  that  it  is  by  the  individual  employees  after  the 
"lockout"  in  December,  1920,  without  any  instigation  or  direction  of 
the  defendant  union;  that  the  defendant  union  has  nothing  to  do  with 
the  pickets,  and  that  therefore  the  injunction  sought  against  picketing 
must  be  denied.  In  the  brief  presented  on  behalf  of  the  defendants, 
the  defendants,  in  spite  of  the  fact  that  they  deny  any  responsibility 
for  the  picketing  alleged,  in  the  strongest  terms  assert  that  picketing 
is  lawful,  that  it  has  a  highly  useful  purpose,  and  uphold  the  manner 
and  method  of  picketing  complained  of  in  this  very  action.  The  de- 
fendant also  disputes  any  merit  to  the  plaintiff's  claim  that  relief 
should  be  afforded  the  plaintiff  as  to  its  contracts  of  employment. 

The  defendant,  however,  does  not  in  any  wise  question  the  con- 
tracts which  it  imposed  upon  the  employers  from  1914  to  1919,  but 
claims  that  defendant  should  not  be  restrained  because  it  is  not  shown 
that  the  defendant's  acts  are  willful  or  malicious  and  that  the  plaintiff 
and  other  manufacturers  cannot,  by  forcing  upon  the  workers  such 
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a  contract,  practically  paralyze  the  activities  of  the  defendant  union, 
its  members,  and  workers  generally.  In  any  event,  the  defendants  say 
that  the  pickets  did  nothing  to  induce  a  breach  of  said  contracts.  As 
to  the  assaults  and  other  acts  of  violence,  the  defendants*  answer  is 
that  the  defendant  Hillman  and  the  other  individual  defendants  above 
named  are  not  shown  to  be  in  any  way  connected  with  the  same  and 
that  the  guilty  individuals  should  be  prosecuted. 

Finally,  the  defendant's  contention  is  that  the  relief  sought  by  the 
plaintiff  should  be  denied  because  it  comes  into  court  with  unclean 
hands.  If  the  papers  presented  show  that  the  plaintiff  is  unclean, 
and  that  it  has  entered  into  a  conspiracy  to  destroy  the  defendant 
union  and  to  oppress  its  members,  and  prevent  workers  generally  from 
obtaining  a  living,  the  plaintiff  should  be  turned  out  of  court,  even 
diough  it  appears  that  both  the  plaintiff  and  the  defendants  are  of 
equal  guilt.  All  the  papers  submitted  must  be  carefully  considered 
upon  the  point,  and  the  prior  character  of  the  acts  and  conduct  of 
both  parties  should  be  reviewed.  It  seems,  from  all  the  papers  sub- 
mitted upon  this  motion,  that  both  the  plaintiff  and  the  defendants 
herein  named  have  been  fully  advised  for  a  long  time  prior  to  the 
commencement  of  this  action  as  to  the  course  of  conduct  of  each,  and 
every  turn  of  the  affairs  and  activities  of  all  concerned,  so  that  no  one 
should  now  be  heard  to  deny  the  responsibility  and  liability  therefor. 

The  issue  between  the  parties  is  nothing  more  than  the  old  conflict 
between  capital  and  labor.  The  swing  of  the  pendulum  is  influenced 
almost  entirely  by  the  law  of  supply  and  demand,  and  neitlier  capital 
nor  labor  at  any  time  is  satisfied  to  be  governed  by  the  length  or  sweep 
to  and  fro.  Prior  to  December,  1920,  when  the  trouble  between  the 
parties  hereto  became  acute,  and  from  1914  to  the  last-mentioned  date, 
the  swing  was  entirely  to  the  side  of  labor,  enabling  it  to  force  upon 
capital  demands  and  contracts  of  employment  exclusive  as  to  nonunion 
or  unorganized  workers,  and  therefore  oppressive.  Now,  and  perhaps 
for  a  few  yfears  to  come,  the  pendulum  swing  will  be  to  the  side  of 
capital,  which  in  turn  will  force  upon  labor  contracts  equally  oppres- 
sive and  exclusive  as  to  union  or  organized  workers. 

It  will  be  seen  that  at  no  time  is  Siere  what  may  be  termed  the  true 
"open  shop."  The  authorities  seem  to  uphold  both  forms  of  contract 
and  commend  them,  except  perhaps,  when  it  can  be  determined  or 
proven  that  the  same  are  oppressive,  or  a  result  of  conspiracy,  or  in 
restraint  of  trade.  A  peculiar  slant  to  the  whole  situation  is  that  the 
worker  of  to-day  may  become  the  master  of  to-morrow;  from  the 
radical  to  the  conservative  by  mere  change  of  circumstances  and  posi- 
tion. Nevertheless  there  will  be  no  change  in  their  relationship.  When 
capital  has  the  upper  hand  it  will  continue  to  grind  down  labor,  and 
when  labor  is  in  the  ascendant  it  will  in  turn  continue  to  harass, 
cheat,  and  seek  to  either  control  or  destroy  capital.  Neither  at  any 
time  is  willing  to  give  the  quid  pro  quo,  and  the  never  ceasing  con- 
flict goes  on. 

There  can  be  no  real  solution  of  the  problem,  as  old  as  our  civili- 
zation, unless  the  foundation  therefor  is  established  by  law.  Labor, 
labor  tmions,  or  organized  labor  have  their  place  and  use;  capital  and 
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organization  thereof,  likewise.  But  both  must  be  made  to  know  and  to 
keep  their  respective  proper  places  and  use  by  law,  to  change  only  by 
the  ever-fluctuating  force  of  supply  and  demand.  Such  a  medium 
would  prevent  both  extreme  conservatism,  or  autocracy,  and  extreme 
radicalism,  or  sovietism. 

Can  the  courts  step  in  between  capital  and  labor  to  strike  tHe 
medium  and  balance  the  scales?  There  must  be  in  the  conflict  jus- 
tice somewhere,  somehow,  at  all  times.  The  courts  cannot  find  the 
balancing  point  by  boxing  the  compass  of  judicial  opinion  from  ex- 
treme radicalism  to  ultraconservatism.  They  must  stand  at  all  times 
as  the  representatives  of  capital,  of  captains  of  industry,  devoted  to 
the  principle  of  individual  initiative,  protect  property  and  persons 
from  violence  and  destructicMi,  strongly  opposed  to  all  schemes  for 
the  nationalization  of  industry,  and  yet  save  labor  from  oppression, 
and  conciliatory  toward  the  removal  of  the  workers'  just  grievances. 
The  prosperity  of  the  nation  depends  on  constructive  legislation,  back- 
ed up  by  intelligent  judicial  interpretation  and  strict  enforcement. 

As  to  the  law  applicable  to  the  facts  set  forth  in  the  papers  sub- 
mitted, this  court  has  fully  expressed  its  opinion  in  these  so-called  la- 
bor cases.  See  Reardon,  Inc.,  v.  Caton,  107  Misc.  Rep.  541,  177  N. 
Y.  Supp.  803.  Compare  Reardon  v.  Caton,  189  App.  Div.  501,  178 
N.  Y.  Supp.  713,  and  Reardon  v.  International  Mercantile  Marine,  189 
App.  Div.  515,  178  N.  Y.  Supp.  722,  with  Auburn  Draying  Co.  v.  Wad- 
dell,  227  N.  Y.  1,  124  N.  E.  97,  6  A-  L.  R.  901.  It  will  serve  no  good 
purpose  to  rehash  what  has  been  declared  by  the  appellate  courts  to 
be  the  respective  rights  and  duties  of  the  employer  and  the  worker. 
The  case  of  Curran  v.  Galen,  152  N.  Y.  33,  46  N.  E.  297,  37  L.  R. 
A.  802,  .57  Am.  St.  Rep.  496,  well  expresses  the  same.  The  individual 
motto  is,  "Work  if  you  please;  strike  if  you  will."  On  the  other 
hand,  an  employer  of  labor  has  the  right  to  determine  for  himself 
how  and  under  what  conditions  he  will  conduct  his  business.  And 
so,  as  hereinbefore  stated,  the  courts  have  recognized  contracts  im- 
posed by  the  workers  on  their  employers,  exclusive  in  their  nature, 
and  the  contracts  of  the  employers  imposed  on  the  workers,  equally 
exclusive  in  their  nature,  up  to  the  point  or  extent  when  and  where 
such  become  oppressive  or  a  conspiracy  and  therefore  unlawful. 

The  case  of  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S.  229, 
38  Sup.  Ct.  65,  62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas.  1918B, 
461,  is  illuminative  upon  the  question  of  respective  rights  of  employ- 
er and  employee,  where  the  facts  presented  are  in  substance  similar  to 
those  here,  and  wherein  the  court  found  that  the  plaintiff  was  entitled 
to  the  injunctive  relief  sought. 

So  far  as  the  question  of  picketing  is  concerned,  defendant  does 
not  deny  that  violence  has  followed  as  the  result  of  the  strike  or 
lockout  and  that  there  has  been  picketing.  The  dispute  is  as  to  the 
sort  and  extent  of  the  so-called  picketing.  In  cases  of  this  kind  "peace- 
ful picketing"  or  "mental  picketing"  or  what-not  are  usually  only 
figures  of  speech  or  exist  in  the  imagination — mostly  mentioned,  sel- 
dom met  with.    That  there  ever  in  reality  existed,  or  was  practiced, 


Digitized  by 


Google 


26  189  NEW  YOBK  SUPPLEMENT  (Sup.  Ct. 

"peaceful  picketing,"  is  a  question.  In  the  present  case  there  was 
no  need  of  picketing  to  inform  any  one  that  there  was  a  strike  or  a 
lockout  at  tfie  plaintiff's  premises.  Every  one  knew  it.  The  pur- 
pose of  the  picketing  was  just  as  well  known,  and  "peaceful  picket- 
ing" was  not  in  fashion,  or  even  sought  to  be  practiced,  and  could 
serve  no  useful  purpose  under  the  circumstances.  As  shown  by  the 
affidavits  attached  to  the  moving  papers,  the  picketing  as  practiced 
herein  was  wholly  unlawful  and  should  be  suppressed.  Upon  a  careful 
consideration  of  all  the  papers  and  memoranda  submitted,  the  court 
finds  ample  proof  of  plaintiff's  claim  that  the  defendants  are  guilty  of 
the  acts  complained  of  as  to  calling  of  the  strike,  picketing  the  plain- 
tiff's premises,  interference  with  opployees  and  workers  of  the  plain- 
tiff and  with  their  contracts  of  employment,  and  in  generally  unlaw- 
fully instigating,  ad/ising,  and  directing  acts  of  various  kinds  against 
plaintiff  and  its  business,  from  which  relief  should  be  granted  by  way 
of  injunction. 
Motion  granted. 


MORRIS  ft  CO.  V.  SOUTHERN  EXPRESS  CO. 

(Supreme  Court,  Appellate  Division,  First  DepartmeAt.    June  24,  1921.) 

1.  CnrrlefB  e=s>46^^Ea€li  shipment  of  goods  must  bo  evidenced  by  a  bill 

of  ladmg  under  statute.  ^_   '  ,  ^ 

Where  there  are  different  shipments  of  goods  from  different  points  on 
different  dates,  the  Interstate  Commerce  Law  (U.  S.  Comp.  St.  S  8563  et 
seq.)  and  the  federal  BUI' of  Lading  Law  (U.  S.  Comp.  St.  SS  8604aaa- 
8604w)  require  that  each  shipment  be  evidenced  by  a  bill  of  lading. 

2.  Pleading  <d==>52( 2)— Separate  causes  of  action  should  be  separatdy  stated 

and  nurobefied. 

In  an  action  in  which  the  complaint  alleged  different  shipments  from 
different  points  on  different  dates,  defendant's  motion  to  compel  service 
of  an  amended  complaint,  separately  stating  and  numbering  the  causes 
of  action,  should  have  been  sustained,  since  each  shipment  would  give 
rise  to  a  separate  cause  of  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  &  Co.  against  the  Southern  Express  Company. 
From  an  order  of  the  Supreme  Court,  denying  defendant's  motion  to 
compel  service  of  an  amended  complaint,  defendant  appeals.  Order  re-, 
versed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Stockton  &  Stockton,  of  New  York  City  (Clarence  C.  Meleney,  of 
New  York  City,  of  counsel),  for  appellant. 

Yankauer  &  Davidson,  of  New  York  City  (Harvey  T.  Mann,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  [1,2]  As  the  complaint  alleges  different  ship- 
ments from  different  points  on  different  dates,  each  shipment  must  have 
been  evidenced  by  a  bill  of  lading  under  the  Interstate  Commerce  LaMf 
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(U.  S.  Comp.  St.  §  8563  et  seq.)  and  the  federal  Bill  of  Lading  Law 
(U.  S.  Comp.  St.  §§  8604aaa-8604w),  and  hence  each  shipment  would 
be,  under  the  contract,  evidenced  by  the  bill  of  lading  and  give  rise  to 
a  separate  cause  of  action. 

The  order  is  therefore  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs. 


(197  App.  Dlv.  362) 

HEWLETT  ▼.  VAN  VOORmS  et  aL 

(Supreme  Ck)urt,  Appellate  Division,  First  Department.    June  3,  1021.) 

1.  Executors  and  administrators  <^=>456  (3)  ^Statute  aa  to  costs  held  in^ 

applicable  to  costs  on  appeal. 

CJode  C51v.  Proc.  §$  1835,  1836,  prohibiting  the  award  of  costs  against 
an  executor  or  administrator  on  a  money  judgment,  unless  payment  of  the 
demand  was  unreasonably  resisted  or  neglected,  and  requiring  the  Judge 
or  referee  to  certify  the  facts,  do  not  apply  to  or  preclude  an  award  of 
costs  against  executors  on  an  appeal. 

2.  Exeeutors  and  admiiiistrators  ^=^56(3)— Appellate  Division  decides  ques- 

tion of  costs,  when  it  reverses  and  renders  Judgment  against  executors. 

Where  the  Appellate  Division  is  authorized  to  reverse  a  judgment  in 
favor  of  executors,  and  make  new  findings  and  direct  the  entry  of  a 
judgment  in  favor  of  the  other  party,  it  takes  the  place  of  the  trial 
court,  and  decides  the  question  whether  or  not  the  executors  unreasonably 
resisted  or  neglected  to  pay  the  claim,  within  Code  Civ.  Proc.  H  1835, 
1836,  as  to  costs,  and  whether  or  not  tHey  should  be  compelled  to  pay 
the  costs  individually. 

3.  Executors  and  administratorB  <@»456(4)— Claim  held  to  have  been  un- 

reasonably resisted^  within  statute  as  to  costs. 

Where  executors  did  not  defend  a  claim  based  on  a  judgment  by 
default  on  the  merits,  but  solely  on  the  theory  that  plaintiflP  lost  the 
benefit  of  the  judgment,  because  it  was  opened  as  to  one  of  the  defend- 
ants, and  the  complaint  dismissed  as  against  him,  the  claim  was  unrea- 
sonably resisted,  within  Code  CSv.  Proc.  §S  1835,  1836,  as  to  costs. 

4.  Costs  <d=a264— Waiver  of  requirement  as  to  certificate  as  to  costa  by 

failure  to  present  on  original  settlement  of  order. 

On  reversal  by  the  Appellate  Division,  and  rendition  of  a  judgment 
against  executors,  who  were  successful  in  the  lower  court,  the  executors, 
by  not  presenting  the  point  on  the  original  settlement  of  the  order  for 
costs,  waived,  on  motion  to  resettle  order,  any  point  with  respect  to 
whether  a  formal  certificate  by  the  Appellate  Division  that  they  unrea- 
sonably resisted  payment  of  the  claim  was  required,  but  not  the  point 
thati  such  certificate  must  be  procured  from  the  trial  justice. 

On  motion  for  resettlement  of  order.    Motion  denied. 
For  former  opinion,  see  1%  App.  Div.  322,  187  N.  Y.  Supp.  533. 
Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
MERRELL,  and  GREENBAUM,  JJ. 
John  Van  Voorhis'  Sons,  of  Rochester,  for  the  motion. 
Charles  H.  Stoddard,  of  New  York  City,  opposed. 

PER  CURIAM.    On  the  trial  the  complaint  was  dismissed,  with 
costs;  but  on  appeal  by  plaintiff  this  court  reversed  the  judgment,  and 
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granted  final  judgment  in  favor  of  the  plaintiff  against  the  defendants^ 
who  are  executors,  with  costs  of  the  appeal  and  of  the  trial.  Oh  the 
original  settlement  of  the  order,  both  parties  presented  proposed  orders 
so  providing  for  the  costs,  and  no  point  was  raised  with  respect  to  our 
awards  of  costs.  The  executors  have  now  moved  for  a  resettlement 
of  the  order  by  striking  out  the  awards  of  costs,  on  the  grounds  that  the 
payment  of  plaintiff's  claim  was  not  unreasonably  resisted  or  neglected 
by  them,  and  that  no  certificate  was  obtained  from  the  justice  who  pre- 
sided at  the  trial  authorizing  such  awards  of  costs,  as  provided  in 
sections  1835,  1836,  of  the  Code  of  Civil  Procedure. 

[1]  The  trial  court,  having  decided  that  the  plaintiff  was  not  enti- 
tled to  recover,  could  not  have  made  such  a  certificate  on  the  trial. 
The  sections  of  the  Code  to  which  reference  has  been  made  do  not 
apply  to  or  preclude  an  award  of  costs  against  executors  on  an  appeal. 
Hunt  V.  Connor,  17  Abb.  Prac.  466;  Matson  v.  Abbey,  141  N.  Y.  179, 
36  N.  E.  11.  The  costs  yvere  awarded  against  the  executors  in  their 
representative  capacities,  and  not  personally.  In  such  case,  it  has  been 
held  that  the  executors  are  not  aggrieved  and  may  not  appeal.  Melt- 
zer  V.  Doll,  91  N.  Y.  365.  That  decision  and  Demarest  v.  Smith,  143 
App.  Div.  104,  127  N.  Y.  Supp.  659,  were  not  intended  to  deprive  the 
plaintiff  of  the  right  to  costs,  either  against  the  personal  representa- 
tives personally  or  in  their  representative  capacities,  when  it  became 
necessary  for  the  plaintiff  to  bring  the  action,  but  in  either  case  the 
certificate  fS  required. 

[2]  In  the  instances  in  which  the  Appellate  Division  is  authorized  to 
reverse  a  judgment,  and  make  new  findings  and  direct  the  entry  of  a 
judgment  in  favor  of  the  other  party  (Code  Civ.  Proc.  §  1317;  General 
Rules  of  Practice,  rule  34),  we  are  of  opinion  that  it  takes  the 
place  of  the  trial  court,. and  that  on  such  reversal  in  the  case  at  bar 
it  was  for  this  court  to  decide  whether  or  not  the  executors  unreason- 
ably resisted  or  neglected  to  pay  plaintiff's  claim,  and  whether  or  not 
they  should  be  compelled  to  pay  the  costs  of  the  trial  individually. 

[3]  Our  opinion  shows  that  they  did  unreasonably  defend  against 
the  claim.  Their  defense  was  not  on  the  merits,  but  solely  on  the 
theory  that  the  plaintiff  lost  the  benefit  of  a  judgment  recovered  by  de- 
fault against  all  of  the  defendants  on  a  joint  liability,  upon  such  judg- 
ment being  opened  as  to  one  of  the  defendants  and  the  complaint  being 
dismissed  as  against  him,  and  that  thereupon  the  judgment  became 
void  and  unenforceable  as  against  the  other  defendants. 

[4]  On  these  grounds,  therefore,  we  deny  the  motion,  and  hold  that 
the  executors,  by  not  presenting  the  point  on  the  original  settlement  of 
the  order,  waived  any  point  with  respect  to  whether  a  formal  cer- 
tificate by  this  court  is  required,  but  did  not  waive  the  point  that  such 
certificate  must  be  procured  from  the  trial  justice. 
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PEOPLE  ex  reL  TERBUSH  ft  POWELL,  IdCh  v.  DIBBLE.  City  Comptroller. 

(Supreme  Court,  Special  Term,  Schenectady  County.     Ftebraary  19,  1921.) 

L  Municipal  oorporatioos   <D=>226— Without  authority  to  insure  employes 
lives. 

Cities  are  not  empowered  by  any  express  or  implied  provision  of  any 
legislative  enactment'  to  enter  into  a  contract  for  insuring  the  lives  of 
employes  of  the  dty,  for  the  benefit  of  the  employes,  such  a  scheme  having 
no  relation  to  any  of  the  objects  which  come  within  the  scope  of  a 
city's  power. 
2.  Master  and  servant  ^»304 — ^Worianen^s  Compensatloii  Law  does  not  au- 
thorize group  life  Insurance  for  dty  employ^ 

A  city's  contract  for  insuring  the  lives  of  its  employes,  for  their  benefit 
while  in  the  employ  of  the  dty,  against  death  or  disability,  irrespective 
of  whether  they  occurred  from  any  act  In  the  course  of  the  employe's 
employment,  was  not  authorized  by  the  Workmen's  Compensation  Law, 
since  the  latter  only  relates  to  hazardous  ^nployments. 

S.  MiHiidpal  eorporatlons  ^^226— Home  Rule  Law  does  not  antborise  group 
life  hisuraoee  for  dty  employ^ 

A  dty's  contract  for  insuring  the  lives  of  its  employes  was  not  au- 
thorized by  General  City  Law,  art.  2-a,  as  added  by  chapter  247,  Laws 
1913,  known  as  the  Home  Rule  Law,  since  the  power  to  enter  into  such  a 
contract  is  not  conferred  by  any  of  the  provisions  of  the  statute  as  to 
number,  mode  of  selection,  terms  of  employment,  powers,  and  duties,  or 
compensation  of  such  employes. 

4.  Munidpal  corporations  <^=>220(1) — Group  life  insurance  for  dty  employ^ 
eannot  be  sustained  as  a  payment  of  waces. 

A  dty's  contract  with  a  life  insurance  company  for  insuring  the  lives 
of  its  employ^,  for  their  benefit  could  not  be  sustained  as  a  payment  of 
wages  to  the  employes,  since  compensation  thereunder  does  not  depend  on 
length  or  value  of  service  rendered,  but  solely  on  whether  the  employ^ 
was  in  the  service  of  the  dty  when  he  died. 

Application  for  writ  of  mandamus  by  the  People,  on  the  relation 
of  Terbush  &  Powell,  Incorporated,  against  Leon  G.  Dibble,  as  Comp- 
troller of  the  City  of  Schenectady.    Application  denied. 

Order  affirmed  in  Appellate  Division, App,  Div.  — ,  186  N.  Y. 

Supp.  951. 

Miller  &  Golden,  of  Schenectady,  iot  relator. 
George  B.  Smith,  Corp.  Counsel,  of  Schenectady  (Maurice  B.  Flinn, 
of  Schenectady,  of  counsel),  for  respondent. 

BORST,  J.  The  city  of  Schenectady,  one  of  the  second  class,  by 
an  ordinance  duly  passed  by  its  common  council,  approved  by  its  board 
of  estimate  and  apportionment,  authorized  and  directed  its  mayor  to 
enter  into  a  contract  for  group  life  insurance  with  a  life  insurance  com- 
pany, insuring  the  officers  and  employes  of  the  city  under  the  provisions 
of  Uie  Insurance  Law,  other  than  officers  and  employes  of  the  city 
whose  salaries  are  fixed  by  law.  After  notice  and  competitive  bidding 
had,  a  contract  of  insurance  with  the  city  was  entered  into  by  the  rela- 
tors, agents  for  a  solvent  insurance  company,  and  a  policy  issued  to 
the  city,  under  the  terms  of  which  at  least  one  death  claim  has  been 
paid  by  such  company.    The  policy  covers  the  lives  of  the  employes  of 

Cs>For  oUier  eases  see  saime  topic  A  KBY-NUMBBR  In  aU  Key-Numbered  Digests  *  Indexes 


Digitized  by 


Google 


30  189  NEW  YORK  SUPPLEMBNT  (Sup.  Ct 

the  city  above  the  age  of  14  years  at  the  time  of  its  issuance  and  all 
in  its  service  thereafter  who  shall  continue  in  its  service  for  a  period 
of  3  months.  The  amotmi  payable  on  the  death  of  the  employe  is  $650. 
Provision  is  made  for  disability  benefits  to  those  imder  60  years  of 
age  who  should  be  permanently  prevented  from  engaging  in  any  oc- 
cupation for  wage  or  profit. 

The  common  council,  in  its  budget  adopted  for  the  year'  1920, 
included  an  item  for  $11,000  for  the  payment  of  the  premium  on  the 
policy,  the  amount  of  which,  under  the  contract  of  insurance,  is  $10,- 
934.68.  The  respondent  is  comptroller  of  the  city  of  Schenectady,  and 
as  such  has  the  funds  with  which  to  pay  the  premium  due  on  the  policy, 
but  which  he  declines  to  pay,  although  it  has  been  duly  demanded  by 
the  relators,  because,  as  he  contends,  the  city  had  no  authority  in  law 
to  make  such  a  contract  of  insurance,  and  is  therefore  not  liable  to 
the  relators  for  the  premiimi  contracted  to  be  paid.  The  relators  now 
apply  to  the  court  for  a  writ  of  mandamus  against  the  comptroller  to 
compel  the  payment  of  the  bill.  No  question  is  made  but  that  the  re- 
lators have  taken  the  proper  steps  for  the  enforcement  of  their  claim, 
provided  the  city  had  the  legal  right  to  make  the  contract  and  incur  this 
indebtedness  for  insurance. 

There  is  no  provision  of  law  which  in  express  terms  authorizes  a 
municipality  to  insure  the  lives  of  its  employes  for  their  benefit.  If 
this  power  exists,  it  must  be  found  in  the  general  powers  conferred 
upon  municipalities  by  legislative  enactment.  Dillon  on  Municipal  Cor- 
portions  (4th  Ed.)  §  89,  lays  down  the  following  propositions,  frequent- 
ly cited  by  the  courts  with  approval : 

"It  Is  a  general  and  undisputed  proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  the  following  powers  and  no  others:  First, 
those  granted  in  express  words ;  second,  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted;  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation,  not  simply  convenient,  but 
indispensable.  Any  fair,  reasonable  doubt  concerning  the  existence  of  power 
is  resolved  by  the  courts  against  the  corporation,  and  the  power  is  denied. 
Of  every  municipal  corporation  the  charter  or  statute  by  which  it  is  created 
is  its  organic  act.  Neither  the  corporation  nor  its  oflScers  can  do  any  act,  or 
make  any  contract,  or  incur  any  liability,  not  authorized  thereby,  or  by  some 
legislative  act  applicable  thereto.  All  acts  beyond  the  scope  of  the  powers 
granted  are  void." 

[1,2]  A  search  for  authority  conferred  by  the  Legislature  does  not 
reveal  any  enactment  granting  power,  express  or  implied,  within  the 
accepted  provisions  of  law  laid  down  by  Mr.  Dillon,  authorizing  the  tak- 
ing of  the  policy  in  question  by  the  city  and  incurring  liability  therefor. 
The  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  does  not 
authorize  it,  for  that  insurance  only  relates  to  hazardous  emplo)mients, 
while  the  employes  actually  engaged  in  the  service  of  the  employer, 
while  the  insurance  in  question  is  general  life  and  permanent  dis- 
ability insurance  to  the  employe  insuring  him  against  loss  from  death 
or  such  disability,  irrespective  of  whether  such  death  or  disability  oc- 
curred from  any  act  in  the  course  of  his  employment. 

[3]  Neither  in  the  charter  of  second-class  citie^  nor  in  General 
City  Law  (Consol.  Laws,  c.  21)  art.  2-a,  as  added  by  chapter  247,  Laws 
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of  1913,  known  as  the  Home  Rule  Law,  can  be  found  any  provision  au- 
thorizing the  power  claimed  on  the  part  of  the  city  to  take  the  insur- 
ance in  question.  Undoubtedly  in  these  acts  may  be  found  implied,  as 
well  as  express,  powers  conferred  upon  second-class  cities  to  determine 
and  regulate  the  number,  mode  of  selection,  terms  of  employment,  quali- 
fications, powers,  and  duties,  and  compensation  of  all  employes  of  such 
cities ;  but  these  provisions  are  a  long  way  from  conferring  upon  a  city 
the  power  to  insure  its  employes  without  regard  to  their  physical  con- 
dition, efficiency,  or  capacity,  compensation,  or  value  of  services.  The 
employe  receiving  a  small  wage  receives  as  much  insurance  as  he 
who  performs  more  efficient  service  and  receives  a  larger  wage.  If 
this  system  of  insurance  may  be  upheld,  there  is  no  reason  why  the 
city  may  not  hire  the  houses  for  its  employes,  provide  for  their  cloth- 
ing, while  in  the  employment  of  the  city,  or  make  any  other  provisions 
for  them,  and  that  entirely  outside  of  anything  directly  connected  with 
their  emplo)m[ient  or  their  duties.  This  insurance  has  no  relation  to 
the  public  health,  public  morals,  nor  the  public  safety,  nor  any  of  the 
other  objects  which  come  within  the  scope  of  the  city's  power.  Atten- 
tion is  called  to  the  granting  of  pensions  to  city  employes,  but  it  will 
be  noted  that  in  such  cases  3ie  action  of  the  city  authorities  is  provid- 
ed for  by  legislative  enactment. 

[4]  The  suggestion  is  made  that  this  insurance  is  by  way  of  the 
payment  of  wages  to  employes.  It  is  only,  however,  while  an  employe 
is  in  the  service  of  the  city  that  he  or  his  representatives  may  receive 
the  insurance  compensation.  He  who  works  for  three  months  may  re- 
ceive it,  while  he  who  works  for  years  may  never  get  its  benefits.  No 
power  exists  in  the  city  to  indulge  in  such  a  scheme  for  the  payment  of 
wages,  even  if  it  be  conceded  that  such  is  its  purpose. 

The  application  for  a  mandamus  must  therefore  be  denied. 


(115  Misc.  Rep.  634) 

ZAP  V.  UNITED  STATES  CASUALTY  CO. 

(Supreme  Court,  Special  Term  for  Trial,  Bronx  Ck>uut7.    June  0,  1921.) 

1«  RefonnatiOTi  of  instruments  <S:^45(  14)— Evidence  insufficient  to  sliow  that, 
througli  mutual  mistake,  insurance  policy  did  not  correctly  describe  auto- 
SiobUe. 

In  an  action  to  reform  a  policy  of  accident  Insurance,  so  tbat  it  would 
cover  an  automobile  wblcb  bad  recently  been  in  a  collision,  evidence  held 
insufficient  to  establish  that  the  pollcj  through  mutual  mistake  described 
truck  No.  5092,  instead  of  truck  No.  1280. 

2.  Insuranee  9=s>143(4)— To  reform  policy  for  mistalie»  mistake  must  be  ma- 


in an  action  to  reform  a  policy  of  accident  insurance,  so  as  to  cover 
a  truck  which  had  recently  been  in  a  collision,  it  is  not  enough  for  the 
insured  to  show  that  through  mistake  on  his  part  the  policy  described  a 
truck  other  than  the  one  which  was  in  collision,  but  it  must  be  shown  that 
the  failure  to  describe  the  truck  mentioned  was  due  to  a  mutual  mis- 
take on  the  part  of  both  of  the  parties. 
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Action  by  one  Zap  against  the  United  States  Casualty  Company- 
Judgment  for  defendant. 

M.  Cohen,  of  New  York  City,  for  plaintrff. 

Carl  S.  Petrasch,  of  New  York  City,*  for  defendant. 

MARTIN,  J.  [1]  The  plaintiff  seeks  to  reform  a  policy  of  accident 
insurance,  so  tiiat  it  will  cover  an  automobile  which  has  recently  been  in 
a  collision.  Haintifi  claims  that  through  a  mutual  mistake  a  policy  of 
insurance  was  issued  to  him  to  cover  a  Sandow  truck,  factory  No.  5092, 
for  a  term  of  one  year,  beginning  November,  1918,  and  ending  No- 
vember 15,  1919.  He  testified  that  through  mistake  he  gave  the  fac- 
tory number  of  his  truck  as  5092,  although  the  machine  was  a  1917 
model,  and  he  should  have  given  factory  No.  1280.  The  accident  above 
referred  to  occurred  on  May  19,  1919,  during  the  period  the  policy  was 
in  force.  The  defendant,  the  United  States  Casualty  Company,  was 
requested  to  defend  the  action,  but  refused  to  do  so,  claiming  that  it 
had  not  insured  the  automobile  in  question.  In  May,  1918,  plaintiff 
filed  a  verified  claim  against  another  insurance  company  for  damages 
to  a  1917  Sandow  truck,  factory  No.  5092.  In  February,  1919,  he  had 
a  policy  of  insurance  in  a  company  other  than  the  defendant  com- 
pany altered  to  cover  a  truck  No.  1280  instead  of  No.  3061.  *  In  Oc^ 
tober,  1919,  plaintiff  made  an  affidavit,  in  which  he  stated : 

"I  have  operated  only  two  trucks  in  the  past  year,  one  of  which  I  had 
right  straight  along  and  now  have,  and  the  other  one,  a  1917  Sandow,  bear- 
ing factory  No.  5902,  I  exchanged  for  the  1919  Sandow." 

The  above  statements  are  not  consistent  with  plaintiff's  testimony 
upon  the  trial  that  he  never  owned  a  Sandow  truck,  1917  model  and 
factory  number  5092.  Upon  the  testimony  before  me  the  plaintiff  has 
not  proved  a  mutual  mistake.  Salomon  v.  North  British  &  Mercantile 
Ins.  Co.,  215  N.  Y.  214,  109  N.  E.  121,  L.  R.  A.  1917C,  106. 

[2]  The  plaintiff  was  bound  to  prove  that  it  was  the  intention  of  the 
defendant,  as  well  as  his  own  intention,  to  have  the  policy  read  and 
stipulate  as  he  now  seeks  to  have  it.  The  defendant  did  precisely  what 
it  intended  and  was  instructed  to  do.  It  did  not  make  a  mistake,  and 
it  understood  and  apprehended  accurately  and  fully  the  instruction  and 
direction  given  it,  and  acted  in  strict  conformity  with  such  instruction. 
It  did  not  agree  or  intend  to  agree  otherwise  than  as  stated  in  the 
insurance  poucy.  The  fact  that  the  defendant  may  have  been  as  will- 
ing to  insure  the  plaintiff  with  regard  to  one  car  as  another  is  not 
equivalent  to  a  mutual  mistake  on  its  part  in  designating  the  car  it  in- 
tended to  insure.  The  defendant  intended  to  insure  what  the  plaintiff 
then  described.  The  defendant's  intention  attached  itself  to  that 
description  and  is  not  subject  to  alteration  by  the  plaintiff  or  by  the 
courts. 

In  the  answer  filed  by  defendant  a  cancellation  of  the  policy  of  in- 
surance is  demanded.  The  defendant  is  entitled  to  have  the  policy  of 
insurance  canceled  because  of  a  breach  of  warranty.  The  insured 
stated  that  automobile  No.  5092,  which  it  requested  the  insurance  com- 
pany to  insure,  had  never  been  in  an  accident,  when  as  a  matter  of  fact 
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It  had  been  in  two  accidents,  and  the  insured  had  filed  a  claim  to  cover 
the  loss  in  each  instance.  If  plaintiff's  contention  is  correct,  that  the 
policy  does  not  cover  a  machine  owned  by  him  at  any  time,  he  should 
not  object  to  a  cancellation  of  the  policy  and  the  return  of  the  premium. 
Judgment  for  defendant.    Judgment  accordingly. 


T8ITLER  V.  EBENSTEIN. 

(Supreme  Coart,  Appellate  Term,  First  Department    June  9,  1921.) 

CMUis  <9=>189(15>— Whore  mdion  of  executrix  to  oiwn  default  in  Municipal 
Court  migfat  have  been  denied,  condition  inunateriaL 

In  an  action  in  Municipal  Court  agaiuRt  an  executrix  for  money  claim- 
ed to  have  been  loaned  by  plaintiff  to  defendant's  testator,  held,  that 
where,  on  all  the  fiacts  defendant's  motion  to  open  her  default  ndght  have 
been  denied,  order.  In  so  far  as  requiring  her  as  a  condition  to  deposit 
the  amount  of  plalntifTs  claim,  or  to  file  a  surety  company's  bond,  will  be 
affirmed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Mina  Teitler  against  Dora  Ebenstein,  as  executrix,  etc. 
From  so  much  of  an  order  opening  defendant's  default  as  requires 
defendant  as  a  condition  therefor  to  deposit  with  the  clerk  of  court 
the  amount  of  plaintiff's  claim,  or  to  file  a  surety  company's  bond  for 
a  like  amount,  defendant  appeals.    Order  affirmed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Jacob  L.  Holtzmanh,  of  New  York  City  Qacob  Krisd,  of  Brooklyn, 
of  counsel),  for  appellant. 
Meyer  Greenberg,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Without  passing  upon  the  question  of  the  bond,  it 
is  our  opinion  that  on  all  the  facts  the  motion  might  well  have  been 
denied,  and  we  therefore  affirm  the  order  appealed  from,  with  $10 
costs. 


CLARK  V.  WRIGHT  ft  BROWN,  Ine. 

(Supreme  Ccrart,  Appellate  Term,  rirst  Department     June  21,  1921.) 

New  Ms]  «s»72— Grant  &t  new  trial  error  inider  evldenee. 

On  an  Issne  as  to  whether  a  brokerage  for  sale  of  milk  was  dne  when 
sale  was  made,  or  whether  there  was  a  special  agreement  otherwise,  evi- 
dence for  the  defense  held  to  render  It  error  for  the  court  to  set  aside  a 
verdict  of  the  Jury  for  the  defendant. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Roy  Cflark  against  Wright  &  Brown,  Incorporated.  From 
an  order  of  the  City  Court,  setting  aside  a  verdict  of  a  jury  in  favor 
of  defendant,  it  appeals.    Reversed,  and  verdict  reinstated. 

^BS>For  other  cases  see  same  topio  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indeies 
18dN.Y.S.— « 
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Aigued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Michael  J,  Joyce,  of  Brooklyn,  for  appellant. 
Goldsmith,  Cohen,  Cole  &  Weiss,  of  New  York  City  (Robert  E. 
Samuels,  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  only  question  litigated  in  this  action  was 
whether  brokerage  in  the  sum  of  $1,500  for.Ae  sale  of  15,000  cases  of 
condensed  milk  was  due  under  the  ordinary  rule  of  law  at  the  time  the 
contract  of  sale  was  entered  into,  or  whether,  as  claimed  by  the  de- 
fendant, there  was  a  special  arrangement  between  the  plaintiff's  assign- 
or and  the  defendant  to  the  effect  that  the  brokerage  was  to  be  paid 
only  after  the  delivery  of  the  goods  and  payment  therefor.  The  jury, 
after  hea'ring  the  testimony,  found  a  verdict  in  favor  of  the  defend- 
ant, which  the  court  set  aside  as  against  the  weight  of  evidence. 

This  was  error.  It  appears  that  the  defendant  herein  had  instituted 
an  action  against  the  packer  of  the  condensed  milk  for  failure  to  de- 
liver the  goods,  and  in  its  claim  for  damages  included  the  commis- 
sions sought  to  be  recovered  herein.  This  point  was  brought  out  in 
testing  the  veracity  of  the  defendant's  manager,  but  the  jury  apparently 
concluded  that  the  fact  did  not  go  to  the  merits  of  the  issue  herein. 
The  defendant  explained  that  the  item  for  commissions  was  inserted 
in  the  complaint  in  question  at  the  request  of  the  plaintiff's  assignor,  and 
that,  if  a  recovery  was  obtained  thereunder,  the  plaintiff's  commissions 
would  be  paid.  Viewed  in  this  light,  the  evidence  might  be  consider- 
ed as  corroborative  of  the  defendant's  position  in  this  action.  At  any 
rate,  it  was  the  province  of  the  jury  to  pass  upon  the  questions  of 
fact  and  the  credibility  of  witnesses,  and  upon  all  the  testimony  and 
circumstances  presented  we  think  it  was  error  to  set  the  verdict  aside. 

Order  accordingly  reversed,  with  costs,  and  verdict  reinstated. 


(llo  Misc.  Rep.  632) 

FARRELLT  v.  WELLS. 

(Supreme  CJourt,  Special  Term,  Bronx  County.     June  8,  1021.) 

1.  Pleading  ^=^350  (3) — (hi  motioo  for  Jndgment  on  complaint  and  demurrer, 

allegatiooB  of  complaint  talcen  as  true. 

For  the  purposes  of  a  motion  by  plaintiff  for  Judgment  on  tbe  plead- 
ings, consisting  of  the  complaint  and  demurrer,  the  facts  set  torth  in 
the  complaint  must  be  considered  as  true. 

2.  Intoxicating  liquors  ^=^H,  New,  viA.  8A  Key-No.  Scries— National  Prohi- 

bition Act  binding  on  all  inhabitants  of  the  United  States. 

The  National  Prohibition  Act,  having  been  enacted  to  carry  out  the 
provisions  of  a  constitutional  amendment  applicable  to  aU  the  states  and 
territories,  is  binding  on  all  the  inhabitants  thereof,  under  Oonst.  U.  S. 
art  6,  providing  that  the  Constitution  and  laws  of  the  United  States  in 
pursuance  thereof  shall  be  the  supreme  law  of  the  land,  and  that  the 
Judges  in  every  state  shall  be  bound  thereby. 

^=:»For  other  casen  S4«  same  toDlc  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  lodezea 
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3.  Pleadliiir  <»»6— StatuieB  <>»t7»— Plainftiir,  suiiv  to  anfone  forfetture 
under  Nallimal  PnMMtlon  Aet»  need  not  i^ead  it  er  constitutional  amend- 
ment. 

Under  Ck>ii8t.  U.  S.  art.  6,  declaring  snch  Constltntion  and  the  laws 
made  thel^nnder  the  supreme  law  of  the  land  and  National  Prohibition 
Act,  S  28,  providing  that  any  violation  thereof  on  leased  premises  by 
the  lessor  or  occupant  shall,  at  the  option  of  the  lessor,  work  a  forfeiture 
of  the  lease,  a  lessor,  suing  to  enforce  such  forfeiture  by  an  action  of 
ejectment,  was  not  required  to  plead  the  statute  or  the  constitutional 
amendment  which  it  was  enacted  to  carry  out 

Ejectmeht  by  one  Farrelly  against  one  Wells.  On  demurrer  to  the 
complaint,  and  on  motion  by  plaintiff  for  judgment  on  the  pleadings. 
Demurrer  overruled,  and  plaintiff's  motion  granted. 

E.  Hirschberg,  of  New  York  City,  for  plaintiff. 
Fitch  &  Grant,  of  New  York  City,  for  defendant. 

MARTIN,  J.  [1]  This  action  is  brought  in  ejectment  to  enforce  a 
forfeiture  due  to  an  alleged  violation  by  the  defendant,  the  lessee  under 
a  written  lease,  of  the  provisions  of  the  National  Prohibition  Act. 
The  complaint  alleges  the  arrest  of  defendant  for  a  violation  of  the  pro- 
visions of  that  law  and  his  conviction  and  fine  upon  a  plea  of  guilty. 
The  complaint  also  sets  forth  that  plaintiff,  under  the  option  given  by 
the  statute,  terminated  the  lease^emanded  possession,  and  gave  notice 
to  quit.  The  defendant  demufred  to  the  complaint.  The  plaintiff 
then  moved  for  judgment  upon  the  pleadings.  For  the  purpose  of 
this  motion  the  facts  set  forth  in  the  complaint  must  be  considered  as 
true. 

[2,  3]  Section  23  of  the  National  Prohibition  Act  (41  Stat.  314)  pro- 
vides that  any  violation  thereof  upon  any  leased  premises  by  the  lessee 
or  occupant  thereof  shall  at  the  (^tion  of  the  lessor  work  a  forfeiture 
of  the  lease.  That  law  was  enacted  to  carry  out  the  provisions  of  a 
constitutional  amendment  which  is  applicable  to  all  the  states  and  ter- 
ritories, and  is  therefore  binding  on  all  the  inhabitants  thereof.  It  was 
not  necessary  to  plead  tEe  constitutional  amendment  or  the  National 
Prohilrition  Act.  That  act  is  a  general  statute.  Article  6  of  the  U.  S. 
Constitution  provides : 

''This  Ck>nstitntion,  and  the  laws  of  the  United  States  which  shall  be  made 
in  imrsTiance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land; 
and  the  judges  in  every  state  shall  be  bound  thereby,  anything  in  the  Constitu- 
tion or  laws  of  any  state  to  the  contrary  notwithstanding." 

In  Case  v.  First  Nat.  Bank,  59  Misc.  Rep.  269, 109  N.  Y.  Supp.  lil9, 
the  court  said : 

"As  geiferal  laws  constitutionally  enacted  by  Congress  are  the  supreme 
law  of  the  land,  the  courts  are  bound  to  take  notice  of  them  without  al- 
legations of  their  provisions  or  proof  of  their  enactment." 

In  Milliken  v.  Dotson,  117  App.  Div.  527,  102  N.  Y,  Supp.  564,  the 
court  said : 

"We  are  all  within  the  Jurisdiction  of  the  'supreme  law  of  the  land,*  and 
we  are  bound  to  recognize  and  apply  it  whenever  it  affects  the  substantial 
rights  of  parties  before  this  court" 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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The  complaint  states  a  cause  of  action.  Upon  the  facts  set  fortb 
plaintiff  was  justified  in  exercising  the  option  given  by  the  statute,  and^ 
having  done  so,  he  is  entitled  to  possession  of  the  premises  now  occu- 
pied by  the  defendant. 

Demurrer  overruled.  Defendant's  motion  denied.  Plaintiff's  mo- 
tion is  granted.    Ordered  accordingly. 


HACKENSACK  TRUST  CX).  v.  HUDSON  TRUST  CO, 

(Supreme  CJourt,  Appellate  Term,  First  Department.    June  23,  1921.) 

L  Appeal  and  error  ^=»196— Motion  to  strike  defense  for  insulBelency  mar 
be  considered^  in  aJbsence  of  objection. 

Though  a  motion  to  strike  is  not  the  proper  method  to  raise  an  ob- 
jection to  the  sufficiency  of  a  defense,  the  Appellate  Term  will  pass  on 
the  merits,  where  no  objection  to  the  practice  was  raised  in  the^  court 
below. 

2.  Banks  and  banldng  ^=^149 — ^Allegations  thai  indorsements  were  made  by 
drawer  and  that  defendant  was  hold^  in  due  course  field  sufficient. 

In  an  action  by  the  drawee  bank  against  a  prior  indorser,  allegations 
showing  that  the  indorsements  on  tin  check  were  the  act  of  the  drawer, 
and  tending  to  establish  that  defendant  acquired  title  to  the  checks  aa 
a  holder  in  due  course,  state  a  defense  to  the  cause  of  action. 

8.  Banks  and  banking  <&=»149<— Allegations  of  indorsement  by  consent  of 
drawer  and  payment  by  drawee  to  defendant  held  to  state  defense. 

While  the  negligence  of  the  drawer  of  checks  would  not  be  a  defense 
In  an  action  by  the  drawee  bank  against  a  prior  indorser,  allegations 
that  the  drawer,  by  its  treasurer,  indorsed  the  names  of  the  payees  on 
the  checks,  and  with  the  consent  of  the  drawer  indorsed  his  own  name 
thereon  and  deposited  them  with  the  defendant  bank,  which  paid  the 
amount  to  the  treasurer,  and  that  the  drawee  bank  paid  defendant 
the  amount  of  the  checks,  state  a  defense. 

4.  Pleading  <S:=»364  (3)  ^Plaintiff  Is  not  aggrieved  by  redundant  matter  in 
answer,  deemed  to  be  controverted. 

Plaintiff  is  not  aggrieved  by  redundant  matter,  contained  in  paragraphs 
of  the  answer  which  are  deemed  to  be  controverted,  and  therefore  such 
matter  need  not  be  stricken  on  i^aintlff^s  motion. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Hackensack  Trust  Company  against  the  Hudson  Trust 
Company.  From  an  order  of  the  Municipal  Court,  sustaining  in  part 
a  motion  to  strike  out  defenses,  both  parties  appeal.  Order  modified, 
in  so  far  as  it  struck  out  the  second  defense,  and,  as  modified,  affirmed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Wurts  &  Kilbum,  of  New  York  City  (William  H.  Wurts,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Holm,  Whitlock  &  Scarff,  of  New  York  City  (Cliflford  H.  Owen,  of 
New  York  City,  of  counsel),  for  defendant. 

^s»For  otber  caaes  see  eame  topic  &  KBT-NUMBER  in  aU  Key-Numberod  Digests  A  Indexes 
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PER  CURIAM.  [1]  Although  the  moving  party  did  not  follow 
the  prescribed  practice  (Bradley  v.  McCutcheon,  97  Misc.  Rep.  412, 
161  N.  Y.  Supp.  394),  as  no  objection  to  the  practice  appears  to  have 
been  made  in  the  court  below,  ibis  court  will  pass  upon  the  merits  of 
the  application. 

[2]  The  allegations  making  up  the  first  defense  constitute  a  de- 
fense to  the  cause  of  action,  for  they  show  that  the  indorsements  were 
the  act  and  deed  of  the  drawer,  and  tend  to  establish  that  the  defend- 
ant acquired  full  title  to  each  of  the  checks  as  a  holder  in  due  course. 

[3]  While  the  negligence  of  the  drawer,  as  set  up  in  the  second 
defense,  would  not  be  a  defense  in  this  action  by  the  drawee  bank 
against  the  prior  indorser  (U.  S.  Mortgage  &  Trust  Co.  v.  Liberty  Nat. 
Bank,  112  Misc.  Rep.  149,  184  N.  Y.  Supp.  32,  affirmed  195  App.  Div. 
890,  185  N.  Y.  Supp.  957),  the  averments  of  the  first  defense  incor- 
porated in  the  second  defense  spell  out  a  defense,  for  they  allege  that 
the  drawer,  by  its  treasurer,  indorsed  the  names  of  the  payees  on  the 
checks,  and  that  with  the  consent  and  connivance  of  the  drawer  its 
treasurer  indorsed  his  own  name  on  the  checks  and  deposited  them  with 
the  defendant  bank;  that  the  defendant  thereupon  in  good  faith  paid 
the  amount  of  the  checks  to  the  drawer's  treasurer ;  and  that  plaintiff, 
on  presentation  of  the  checks  by  defendant,  paid  defendant  bank  the 
amount  of  the  checks,  charging  said  amount  against  the  drawer's  ac- 
count with  the  plaintiff. 

[4]  Assuming  that  the  matter  contained  in  paragraphs  12  and  19  of 
the  answer  is  redundant,  the  plaintiff  is  not  aggrieved  by  its  presence  in 
the  answer,  for  it  is  deemed  to  be  controverted.  Tradesmen's  Nat. 
Bank  of  City  of  New  York  v.  United  States  Trust  Co.,  49  App.  Div. 
362,  63  N.  Y.  Supp.  526. 

Order  modified,  bv  eliminating  so  much  thereof  as  strikes  out  the 
second  defense,  and  by  denying  plaintiff's  motion  to  strike  out  said  de- 
fense, and,  as  so  modified,  affirmed,  with  $10  costs  to  defendant. 


ROSE  et  al.  v.  UNION  ft  NEW  HAVEN  TRUST  CO.  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  23,  1021.) 

1.  Contraets  <ds»94(i)_Mi8representations  of  fact  essentially  enteriDgi  into 

inducement  to  contract  is  ground  for  rescission. 

Mlsrepresentationa  by  one  party  of  a  fact  essentlaHy  entering  Into 
the  inducement  on  which  the  other  party  enters  into  a  contract  Is  a 
ground  on  which  the  latter  may  avoid  or  rescind  the  contract. 

2.  Fraad  €=»31~-Defrauded  party  may  sue  for  d^unages  or  rescind  contract 

When  one  discovers  that  he  has  been  induced  to  enter  into  a  contract 
by  fraud,  he  may  stand  on  the  contract  and  sue  for  damages,  or  rescind 
and  recover  back  all  that  he  has  parted  with. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan-,  Seventh  Dis- 
trict. 

Action  by  James  Rose  and  another  against  the  Union  &  New  Haven 
Trust  Company  and  others.    From  a  judgment  of  the  Municipal  Court 

^5>For  other  caset  see  iame  topic  A  KBY-NUMBER  in  all  Key-Numb«iod  DlxeaU  ft  Indexw 
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in  favor  of  defendants,  plaintiffs  appeal.    Reversed,  and  new  trial  or- 
dered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

.  Milton  Mayer,  of  New  York  City  (Goodman  Block,  of  New  York 
City,  of  counsel),  for  appellants. 

Norwood  &  Walsh,  of  New  York  City  (Thomas  L.  Walsh,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  This  action  was  instituted  to  recover  the  sum  of 
$185,  consisting  of  $110  paid  by  plaintiffs  on  account  of  two  lots  at 
Nepperham  Heights,  in  the  city  of  Yonkers,  purchased  from  defendants 
under  a  written  agreement,  and  $75  paid  to  counsel  for  the  purpose  of 
taking  title.  Plaintiffs  allege  in  their  complaint  that  the  agents  of 
defendants,  as  an  inducement  to  the  making  of  the  contract  of  sale, 
stated  that  a  sewer  had  been  laid  on  the  property ;  that  said  statements 
were  false,  and  known  to  be  false  when  made ;  and  that  plaintiffs  re- 
lied upon  the  truth  thereof,  to  their  damage.  The  answer  admitted 
the  making  of  the  agreement  and  payment  of  $110  on  account  of  the 
purchase  price,  and  also  that  there  was  no  sewer  laid  upon  the  prem- 
ises, and  denied  the  other  allegations  of  the  complaint. 

[1]  Upon  the  trial  plaintiffs  produced  their  witnesses,  who  sought 
to  testify  to  the  conversations  held  between  the  plaintiffs  and  the  agents 
of  the  defendants  prior  to  the  signing  of  the  agreement,  and  also  at 
the  time  of  making  the  payments.  This  testimony  was  offered  ap- 
parently for  the  purpose  of  establishing  the  false  statements  and  the 
damage  caused  to  the  plaintiffs  as  a  result  thereof,  but  the  same  was 
excluded  bv  the  court  on  the  ground  that  it  was  incompetent  or  im- 
material. Sufficient  facts  w^re  adduced  on  the  part  of  the  plaintiffs 
however  to  establish  at  least  that  there  were  some  misrepresentation. 
Misrepresentations  by  one  party  of  a  fact  essentially  entering  into  the 
inducement  upon  which  the  other  party  enters  a  contract  is  a  ground 
on  which  the  latter  may  avoid  or  rescind  a  contract.  Van  Denburg  v. 
Scott,  78  Misc.  Rep.  281,  138  N.  Y.  Supp.  149. 

[2]  The  question  is  further  raised  as  to  the  appellants'  form  of  ac- 
tion. In  McNaught  v.  Equitable  Life  Assurance  Society,  136  App. 
Div.  774,  121  N.  Y.  Supp.  447,  the  court  said  that,  when  one  discovers 
that  he  has  been  induced  to  enter  into  a  contract  by  fraud,  he  may 
take  either  of  two  grounds ;  he  may  stand  upon  the  contract,  and  sue 
for  such  damages  as  he  suffered  from  the  fraud,  or  he  may  elect  to 
rescind  the  contract.  If  he  determines  upon  a  rescission  he  may  make 
it  by  his  own  act,  and  upon  his  rescission  he  may  recover  back  all  that 
he  has  parted  with  under  the  contract.  Plaintiffs  have  brought  them- 
selves within  this  doctrine,  and  there  is  no  fault  to  be  found  in  the 
procedure  they  have  adopted. 

Judgment  accordini^lv  reversed,  and  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event. 
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(115  Misc.  Rep.  672) 

UNITED  TRACHON  CO.  v.  DROOGAN  et  aL 

(Supreme   Court,   Special  Term,   Albany   County.     June  2T,   1021.) 

1.  Injimciion  ^=»174— Facts  held  to  show  lawless  aists  of  striken  and  sym- 

pathizers within  control  of  labor  unions. 

On  application  for  the  continuance  of  a  temporary  injunction  against 
certain  labor  unions,  the  facts  that,  since  the  issuance  of  the  restraining 
order,  the  lawlessness  complained  of  had  practically  ceased,  that  the 
conditions  of  lawlessness  which  had  existed  had  been  carried  on  to 
further  the  purpose  of  the  unions  and  the  strikers,  whether  committed 
by  them  or  by  lawless  strangers,  and  that  the  president  of  one  of  the 
unions,  after  the  issuance  of  the  restraining  order,  urged  the  members  to 
refrain  from  lawless  acts,  after  which  overt  acts  practically  ceased,  held 
to  show  that  the  acts  were  within  the  control  of  defendants,  if  not  done 
with  their  authority. 

2.  Torts  ^=>10— Organizations  engaged  in  strikes  responi^Ue  for  aU  lawless- 

ness avoidable  by  reasonable  discipline  of  members. 

Organizations  engaged  in  strikes  are  responsible  for  all  lawlessness 
which  they  could  have  avoided  by  reasonable  discipline  ot  their  mem- 
bers, by  publicly  counseling  peaceable  means  alone,  by  protesting  against 
,    and  disavowing  lawlessness,  and  by  taking  reasonable  measures  to  assist 
in  preventing  or  punishing  it,  unequivocally  and  in  good  faith. 

3.  Ii^unction  ^=>174— Not  vacated  on  affidavits,  where  acts  enjoined  iUegaI» 

though  facts  denied  by  opposing  affidavits. 

An  injunction  wUl  not  be  vacated  upon  affidavits,  where  the  acts  en- 
Joined  are  illegal,  and  tend  to  a  breach  of  the  public  peace,  although  the 
facts  on  which  the  injunction  is  based  are  substantially  denied  by  op- 
posing affidavits. 

4.  Trade  unions  ^==>10— Members  of  labor  unions  on  strike  responsible  for 

acts  of  other  members. 

Every  member  of  a  labor  union  on  strike  is  responsible  for  the  un- 
lawful acts  of  the  others,  and  particularly  for  the  acts  of  any  officer, 
committed  for  the  purpose  of  carrying  out  the  object  of  the  union  to 
secure  a  successful  strike. 

5.  Evidence  <@=»75-'Fallure  to  submit  affidavit  of  policeman  present  at  at- 

tack on  strike-breaker  hdd  to  discredit  deniaL 

Though  the  president  of  a  labor  union  engaged  in  a  strike  denied 
charges  made  against  him  by  a  strike-breaker,  who  was  almost  killed 
by  a  mob  while  at  work,  his  failure  to  secure  the  affidavit  of  the  police- 
man who  figured  in  the  case  held  to  discredit  his  theory  and  give  credence 
to  the  accusations. 
(k  Injunction  <S=>163(1)<— Temporary  injunction  continued,  wliere  acts  en- 
joined nnlawfol,  and  restraining  order  |»oved  efficacioas. 

On  motion  for  the  continuance  of  a  temporary  injunction  against  mem- 
bers of  a  striking  labor  union,  where  the  only  acts  enjoined  were  unlaw- 
ful, and  the  restraining  order  proved  efficacious,  the  injunction  should  be 
continued  pendente  lite. 

7.  Injunction  <@=»118  (3) —Complaint  alleeing  combination  of  members  of  labor 

onion  to  commit  unlawful  acts  sufficient, 

A  complaint  alleging  that  the  members  of  a  labor  union  combined  to 
do  the  unlawful  acts  complained  of  sufficiently  alleged  the  liability  of 
the  unions  and  their  members. 

8.  Injunction  <@=>163<1)— Not  continued  against  defendant  not  served  with 

moving  papers. 

A  temporary  Injunction  will  not  be  continued  as  against  a  defendant 
who  has  not  been  served  with  the  papers  moving  such  continuance. 
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9.  Injimctioo  ^»176— No4  conUnued  as  asainst  delendaat  loATliliiaUy  acqutt- 
tod  of  act  eojoinecly  though  still  hiouiuK  oo  him  as  meoiuer  ol  uuiou. 

A  temporary  injunction  will  not  be  continued  as  against  a  deiendant 
individuaXiy,  who  was  charged  with  an  unlawful  act  enjoined,  but 
discharged  after  a  hearing ;  but  the  injunction  continues  binding  on  him 
as  a  member  of  the  labor  union  enjoined. 

Action  by  the  United  Traction  Company  against  Joseph  S.  Droogan, 
individually  and  as  President  of  Division  I4tt  of  the  Amalgamated  As- 
sociation of  Street  and  Electric  Railway  Employes  of  America,  and 
others.  On  motion  to  continue  temporary  injunction  pendente  lite. 
Order  continuing  injunction,  except  as  against  certain  defendants. 

Austin,  Mcl^nahan  &  Merritt,»of  New  York  City  (Walter  Gordon 
Merritt  and  H.  Preston  Coursen,  both  of  New  York  City,  of  counsel), 
for  plaintiff. 

John  F.  Murray  and  Wm.  H.  Murray,  both  of  Troy  (John  F.  Mur- 
ray, of  Troy,  of  counsel),  for  defendants. 

HINMAN,  J.  This  is  a  motion  to  have  continued  dunng  the  pen- 
dency of  this  action  the  temporary  injunction  issued  herein  on  March 
23,  1921.  The  "law  of  strikes"  is  so  well  settled  in  this  state  in  re- 
lation to  the  acts  herein  sought  to  be  enjoined  that  it  is  unnecessary  to 
more  than  examine  the  case  presented  here  to  see  whether  the  plain- 
tiff has  established  a  sufficiently  strong  prima  facie  case  to  bring  it 
within  the  principles  which  the  courts  have  applied  in  granting  tem- 
porary injunctions.  After  a  careful  examination  of  the  law  and  of 
the  facts  presented  by  the  papers  before  me,  I  find  no  reason  for  deny- 
ing the  continuance  of  the  present  injunction  during  the  pendency  of 
the  action*  The  present  injunction  restrains  only  unlawful  acts 
which  the  courts  have  thoroughly  condemned  in  the  conduct  of  a  strike, 
and  this  strike  has  been  attended  by  such  prolonged  and  notorious  and 
general  disorders  of  the  character  sought  to  be  restrained  that  the 
necessity  for  the  exercise  of  the  restraining  power  of  the  court  is 
plainly  indicated.  * 

[1]  The  sole  question  is  as  to  whether  responsibility  should  attach 
to  the  defendants.  This,  however,  became  relatively  unimportant,  since 
this  injunction  restrains  only  that  which  is  unlawful.  It  is  not  ap- 
parent, therefore,  why  its  vacation  or  substantial  modification  wouM 
be  of  any  benefit  to  the  defendants.  I  am  unwilling  to  believe  that,  in 
their  desire  to  embarrass  the  plaintiff,  the  members  of  these  unions, 
except  perhaps  a  comparatively  small  percentage  of  them,  desire  to 
commit  such  acts  as  will  subject  themselves  to  prosecution  for  viola- 
tion of  the  criminal  laws.  It  is  a  matter  of  common  knowledge  and 
popular  significance  that,  since  the  issuance  of  the  present  restraining 
order  agrainst  the  unions  and  the  oth^r  defendants,  the  lawlessness 
complained  of  has  practically  ceased.  If  such  a  result  can  be  obtained 
out  of  respect  for  the  authority  of  a  court  of  equitv  seeking^  to  pre- 
serve the  rights  of  both  parties  by  enforcing  lawful  conduct,  it  is 
much  hetter,  much  kinder,  more  hnmnne  than  to  resort  to  the  club  of 
the  policeman  or  the  bayonet  of  the  militia,  or  to  resort  to  criminal 
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prosecution  only  after  the  commission  of  the  offense  and  after  the 
injury  has  been  done. 

It  cannot  be  denied  that  the  notorious  conditions  of  lawl^sness 
which  had  existed  had  been  carried  on  to  further  the  purpose  of  the 
unions  and  the  strikers,  whether  committed  by  the  strikers  or  by  law- 
less strangers,  who  gathered  to  look  on,  to  sympathize  and  to  aid.  It 
was  an  incident  of  the  strike  which  they  were  conducting.  Several 
newspaper  clippings  have  been  presented  to  me  by  counsel  for  the 
unions  in  an  attempt  to  show  that  McLoughlin,  president  of  the  Troy 
Union,  urged  the  members  to  refrain  from  lawless  acts ;  but  the  only 
one  containing  any  date  reveals  a  date  subsequent  to  the  time  when 
this  court  undertook  to  exercise  its  powers  in  behalf  .of  law  and  or- 
der. If  they  did  not  exercise  their  influence  or  power  to  correct  the 
irregularities  or  disavow  the  acts  until  such  action  of  the  Supreme 
Court,  when  overt  acts  practically  ceased,  that,  considered  with  what 
defendants  did  do,  confirms  the  conclusion  that  the  lawless  acts  were 
within  the  control  of  the  defendants,  even  if  not  done  with  their  au- 
thority. 

[2]  The  courts  hold  that  organizations  engaged  in  strikes  are  re- 
sponsible for  alt  lawlessness  growing  out  of  strikes  which  they  could 
have  avoided  by  reasonable  discipline  imposed  upon  their  members,  by 
publicly  counseling  that  peaceful  means  alone  oe  used,  by  protesting 
against  and  disavowing  lawlessness,  by  taking  such  reasonable  meas- 
ures as  may  be  at  hand  to  assist  in  preventing  or  punishing  it,  and 
by  doing  all  of  these  things  unequivocally  and  in  good  faith.  Southern 
Railway  Co.  v.  Machinists'  Union  (C.  C.)  Ill  Fed.  49;  Union  Pa- 
cific R.  Co.  V.  Reuf  (C.  C.)  120  Fed.  102;  Allis-Chalmers  Co.  v.  Iron 
Holders'  Unions  (C.  C.)  150  Fed  135;  Alaska  Steamship  Co.  v.  In- 
ternational Longshoremen's  Association  (D.  C.)  236  Fed.  %4 ;  Kroger 
Co.  V.  Retail  Clerks'  Protective  Association  (D.  C.)  250  Fed.  890. 

[3]  But,  irrespective  of  what  advice,  if  any,  against  lawlessness  was 
given,  unlawful  acts  were  committed  by  members  of  the  unions  and  by 
some  of  its  officers,  according  to  the  numerous  affidavits  sutwnitted  by 
the  plaintiff.  While  the  defendants  have  submitted  affidavits  denying 
or  seeking  to  minimize  the  effect  of  the  moving  affidavits,  the  courts 
have  held  that  an  injunction  will  not  be  vacated  upon  affidavits,  where 
the  acts  enjoined  are  illegal  and  tend  to  a  breach  of  the  public  peace, 
although  the  alleged  facts  upon  which  the  injunction  is  based  are  sub- 
stantially denied  by  the  opposing  affidavits.  Michaels  et  al.  v.  Hillman 
et  al..  Ill  Misc.  Rep.  284,  181  N.  Y.  Supp.  165;  Davis  v.  Zimmer- 
man, 91  Hun,  489.  36  N.  Y.  Supp.  303;  W.  P.  Davis  Machine  Co. 
V.  Robinson,  41  Misc.  Rep.  329,  84  N.  Y.  Supp.  837;  Foster  v.  Re- 
tail Clerks'  International  Protective  Ass'n,  39  Misc.  Rep.  48,  78  N.  Y. 
Supp.  860;  Schlang  v.  Ladies'  Waist  Makers'  Union,  67  Misc.  Rep. 
221,  124  N.  Y.  Supp.  289;  Pre  Catelan,  Inc.,  v.  International  Federa- 
tion, 114  Misc.  Rep.  662,  188  N.  Y.  Supp.  29;  Skolny  v.  Hillman,  114 
Misc.  Rep.  571,  187  N.  Y.  Supp.  706. 

[4]  I  have  no  doubt  whatever  that  the  great  majority  of  strikers 
involved  here  are  worthy,  well-disposed,  law-abiding  citizens ;  but  un- 
lawful acts  of  any  of  the  members  of  either  union  were  committed 
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for  the  purpose  of  carrying  out  successfully  the  object  of  the  union — 
that  is,  to  secure  a  successful  strike — ^and  every  member  of  the  unions 
is  reiponsible  for  the  acts  of  the  others,  and  particularly  for  the 
acts  of  any  officer.  In  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245 
U.  S.  229,  38  Sup.  Ct.  65,  62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann- 
Cas.  1918B,  461,  the  Supreme  Court  of  the  United  States  said: 

"When  any  number  of  persons  associate  themselves  together  in  the  prosecu- 
tion of  a  common  plan  or  enterprise,  lawful  or  unlawful,  from  the  very 
act  of  association  there  arises  a  kind  of  partnership,  each  member  being  con- 
stituted the  agent  of  all,  so  that  the  act  or  declaration  of  one  in  furtherance 
of  the  common,  object  is  the  act  of  aU,  and  is  admissible  as  primary  and 
original  evidence  against  them." 

See,  also,  W.  B.  Coon  Co.  v.  Meinhart,  112  Misc.  Rep.  650,  183  N. 
Y.  Supp.  713. 

[6]  The  charges  made  against  the  defendant  McLoughlin,  president 
of  the  Troy  Union,  by  O'Brien  and  those  who  corrororate  him,  are 
particularly  significant  and  serious.  Mcl^oughlin  admits  being  present 
when  O'Brien  and  his  associates  were  almost  killed  by  a  mob  while 
repairing  a  line  in  Troy  on  February  8th  last.  A  different  complexion 
is  given  to  the  incident  by  McLoughlin ;  but  the  def ehse  has  failed  to 
submit  any  affidavit  of  Ingram,  the  police  officer  who  figured  in  the 
case.  He  could  substantiate  McLoughlin's  assertions,  if  they  were 
true,  and  the  failure  to  secure  his  affidavit  and  present  it  here  tends  to 
discredit  the  theory  of  the  defendants,  and  to  give  credence  to  the 
story  of  O'Brien  and  his  associates. 

[B]  I  could  analyze  the  other  conflicting  affidavits,  but  it  would 
serve  only  to  unnecessarily  burden  this  opinion,  for  the  purpose  of 
proving  what  has  been  amply  demonstrated,  namely,  that  the  only  acts 
to  be  enjoined  are  clearly  unlawful  acts,  and  that  the  present  restrain- 
ing order,  which  has  been  such  an  efficacious  remedy  in  the  interest 
of  peace  and  good  order,  should  be  continued  pendente  lite. 

[7]  The  defendants'  attorneys  raise  a  special  objection  as  to  the 
sufficiency  of  the  complaint.  Paragraph  13  of  the  complaint  suffi- 
ciently alleges  the  liability  of  the  unions  and  their  members,  however, 
and  this  question  has  recently  been  passed  upon  in  Skolny  v.  Hillman, 
114  Misc.  Rep.  571,  187  N.  Y.  Supp.  706,  where  the  authorities  are 
collated. 

[8,9]  An  order  may  be  entered  continuing  the  present  injunction 
during  the  pendency  of  the  action,  except  as  against  William  Hieney, 
William  Murray,  and  Maurice  Flinn,  who  have  been  made  defendants 
individually,  but  who  have  not  been  served  with  the  moving  papers, 
and  as  against  Abraham  Kaiser  individually,  who  in  an  affidavit  claims 
that  he  was  tried  on  a  charge  of  throwing  a  stone  at  a  trolley  car  and 
was  discharged  by  Police  Justice  Byron,  of  Troy,  after  a  hearing  on 
said  charge.  It  is  undenied  that  the  said  Kaiser  is  a  former  employee 
of  the  plaintiff.  As  a  member  of  one  of  these  unions,  even  though 
he  is  not  continued  as  a  defendant  herein  individually,  the  injunction 
continues  to  be  binding  upon  him,  as  well  as  against  all  other  members 
of  these  unions. 
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The  injunction  continued  hereby  is  as  follows: 

••That  the  defendants  and  each  of  them  (except  the  defendants  Wflllairi 
Hieneyp  William  Murray,  Maurice  Flinn,  and  Abraham  Kaiser  indlyidually)/ 
and  their  agents,  servants,  attorneys,  confederates,  and  any  and  all  persons 
acting  in  aid  of  or  in  conjunction  with  them,  are  and  each  of  them  is  enjoined 
and  restrained  during  the  pendency  of  this  action  from  illegally  combining, 
agreeing,  or  conspiring  together  in  any  manner  to  interfere  with,  injure,  or 
destroy  plaintiff's  good  wlU,  trade,  and  business,  by  unlawfully  inducing  or 
attempting  to  induce  any  person  not  to  work  for  or  patronize  plaintiff,  for 
the  purpose  of  preYenting  or  obstructing  plaintiff  in  the  operation  of  its 
street  railways,  until  such  time  as  it  will  pay  a  confiscatory  wage;  by  in 
any  manner  obstructing  or  unlawfully  interfering  with  plaintiff  in  securing 
employte  or  patrons ;  by  in  any  manner  destroying  or  injuring  plaintiff's  cars, 
equipment,  or  other  property ;  by  annoying,  harassing,  ridiculing,  threatening, 
frightening  or  assaulting  any  person  or  persons  for  the  purpose  of  inducing 
them  to  leave  the  employment  of  or  not  to  seek  anployment  with  plaintiff,  or 
for  the  purpose  of  Inducing  them  not  to  patronize  plaintiff  by  becoming  passen- 
gers on  plaintiff's  cars,  or  calling  them  vile  or  disagreeable  names;  by 
picketing,  gathering,  or  congregating  in  crowds  or  groups  around  plaintifTi 
cars  on  the  public  highways,  or  at  any  other  place,  for  the  purpose  of  as- 
saulting, annoying,  intimidating,  or  interfering  with  the  employes,  prospeof 
tive  employes  of  the  plaintiff  or  any  person  or  persons  who  desire  to  patroniise 
plaintiff  by  becoming  passengers  on  plaintiff's  cars;  by  making  any  false, 
misleading,  or  untrue  statements  to  any  person,  firm,  or  corporation,  for  the 
purpose  of  preventing  plaintiff  from  securing  public  patronage  or  employes, 
or  by  inflicting  or  threatening  to  inflict  any  detriment,  disadvantage,  incon- 
venience, or  annoyance  of  any  kind  to  any  person  because  of  relation  to  or 
association  with  plaintiff ;  by  attempting  to  do  any  of  the  aforesaid  acts.** 
Ordered  accordingly. 


(115  Misc.  Kep.  683) 

SMITH  V.  STATE. 

(Court  of  Claims  of  New  York.    June  16,  1921.) 

1.  Waters  and  water  courses  ^=»171(2)— State  not  llaMe  for  damage  caused 

by  doadburst. 

The  state  is  not  liable  for  the  destruction  of  a  dam  and  hydroelectric 
plant,  where  the  damage  was  caused  by  a  cloudburst,  and  not  by  any 
negligence  of  the  state  in  the  maintenance  of  a  canal. 

2.  Waters  and  water  courses  ^=^164— Right  gained  by  state  by  prescription  to 

discharge  water  upon  land. 

The  state,  having  discharged  canal  waters  into  a  creek  on  claimant's 
land  for  75  years,  acquired  the  right  to  continue  that  flow  by  prescrip- 
tion, and  title  to  it  was  not  affected  by  the  fact  ^that,  after  its  title  by 
pre5?crlption  had  been  perfected,  an  excess  of  water  subjected  it  to  liability 
arising  from  that  cause. 

Claim  by  Kate  E.  Smith,  as  administratrix  of  the  estate  of  George 
R.  Smith,  deceased,  against  the  State  of  New  York.    Claim  dismissed. 
Dunmore,  Ferris  &  Dewey,  of  Utica,  for  claimant. 
John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

WEBB,  J.  This  claim  was  made  against  the  state  for  the  destruc- 
tion of  the  dam  and  hydroelectric  plant  owned  by  the  claimant  and 
located  at  Solsville,  N.  Y,,  on  the  11th  day  of  June,  1917.  The  dam- 
ages were  alleged  to  have  been  caused  by  the  negligent  acts  of  the  state 
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in  the  construction  and  operation  of  a  section  of  Chenango  Canal, 
whereby  a  large  body  of  water  which  in  its  natural  state  had  been 
tributary  to  and  had  flowed  into  the  Chenango  river,  running  southerly, 
had  been  so  diverted  as  to  cause  the  same,  or  a  large  portion,  to  run 
northerly,  and  to  be  discharged  into  Oriskany  creek,  near  Solsville,  and 
adjacent  to  the  millpond  of  the  claimant. 

The  Chenango  Canal  was  authorized  in  1829,  and  constructed  from 
1833  to  1840,  to  facilitate  traffic  between  the  cities  of  Binghamton  and 
Utica.  The  summit  level  extended  from  Solsville,  on  the  north,  to  the 
village  of  Hamilton,  on  the  south,  a  distance  upwards  of  5  miles,  which 
level  was  fed  by  various  reservoirs.  A  diverting  dam  was  constructed 
on  the  north  side  of  this  system,  in  such  manner  that  when  the  water 
in  the  feeder  was  more  liiah  4  feet  high  the  excess  flowed  south  into 
the  Chenango  river ;  when  less  than  4  feet  it  supplied  the  summit  level 
and  fed  the  canal  extending  north  from  that  level  to  Utica.  When  more 
water  was  supplied  than  was  taken  care  of  by  the  intermediate  locks, 
spillways  and  paddle  gates  were  provided.  Both  these  means  of  dis- 
posing of  excess  water  were  constructed  at  Solsville,  where  it  was  dis- 
charged into  Oriskany  creek. 

By  chapter  404  of  the  Laws  of  1877  the  Chenango  Canal  was  aban- 
doned except  that  portion  of  it  on  the  surnmit  level.  At  the  north  end 
of  that  level,  at  Solsville,  a  permanent  bulkhead  was  constructed,  and 
that  portion  of  the  canal  between  that  point  and  Utica  was  completely 
abandoned,  but  no  change  was  made  in  the  feeder  system  of  the  summit 
level.  At  the  point  where  this  bulkhead  was  constructed  the  Chenango 
Canal  had  formerly  crossed  Oriskany  creek  and  was  carried  over  by 
means  of  an  aqueduct.  With  the  construction  of  the  bulkhead,  how- 
ever, any  surplus  water  in  the  Chenango  Canal  south  of  it  ran  over  the 
spillway  into  the  creek  as  theretofore,  and  was  thus  fed  into  Smith's 
millpond.  Soon  afterwards  the  aqueduct  itself  was  abandoned,  and  ' 
from  that  time  there  was  a  constant  flow  of  water  through  the  old 
Chenango  Canal  south  of  the  bulkhead  into  Smith's  millpond,^  all  of 
which  furnished  the  power  used  in  generating  electricity  for  claimant's 

The  canal  at  the  summit  level  was  constructed  largely  through  a 
swamp,  and  at  the  time  it  was  built  a  dam  and  mill  were  located  at  the 
same  place  as  in  1917.  The  then  owner  of  the  property  made  claim 
against  the  state  for  damages,  in  that  the  constructiqn  of  the  canal 
through  his  swamp  took  away  the  water  which  had  formerly  reached 
his  millpond  and  thus  destroyed  his  power.  An  award  was  made  to 
him  upon  this  ground,  but  obviously  in  an  amount  not  deemed  ade- 
quate by  the  owner,  for  soon  afterwards  the  Legislature  directed  a  fur- 
ther hearing,  and  an  award  of  nearly  $10,000  was  made  to  the  owner 
.  as  recompense  for  destroying  his  water  power.  But  after  the  abandon- 
ment of  the  Chenango  Canal  there  was  apparently  no  lack  of  water  to 
operate  the  mill,  even  when  Oriskany  creek  south  of  the  aqueduct  was 
without  water  in  the  dry  season  of  the  year.  In  other  words,  "apparent- 
ly the  operation  of  the  mill  was  at  times  wholly  dependent  for  its 
supply  of  water  upon  the  flow  from  the  old  Chenanjgo  Canal. 
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Upon  the  trial  the  state  strenuously  insisted  that  there  was-  nothing 
in  the  construction  of  the  Chenango  Canal  or  the  feeder  system,  or 
in  the  use  of  the  aqueduct  or  its  akmdonment,  which  created  any  lia- 
bility for  the  damages  in  question.  It  appeared  that  prior  to  the 
morning  of  the  flood  of  June  12,  1917,  there  had  been  a  considerable 
period  of  wet  weather  which  had.  filled  the  ground  with  water.  Be- 
tween 1  and  2  o'clock  in  the  morning  of  that  day  there  was  a  cloud- 
burst over  the  entire  area  covered  by  the  feeder  system.  According 
to  the  testimony  of  the  oldest  inhabitants,  nothing  so  severe  had  ever 
been  experienced  there.  The  canal  followed  the  bed  of  Oriskany 
creek  a  good  part  of  the  distance,  and  high  hills  bounded  it  much  of 
the  way.  The  water  literally  poured  from  these  hills  into  the  creek, 
washed  out  the  canal  banks,  and  ran  into  the  bed  of  the  old  Chenango 
Canal  to  such  an  extent  as  to  create  what  witnesses  called  a  lake,  roads 
were  washed  out,  a  tree  50  to  60  feet  long  was  carried  away,  a  horse 
was  carried  from  his  feet  by  high  water  in  the  highway,  and  tim- 
bers, logs,  trees,  bridges,  fences,  chickencoops,  and  debris  lined  the 
path  of  the  flood.  At  3 :45  a.  m.  the  flood  was  at  its  highest  point,  and 
by  4:45  claimant's  dam  went  out  and  was  entirely  gone. 

[1]  At  1  a.  m.  the  caretaker  at  the  plant  went  home.  The  water 
at  th^t  time  was  no  higher  than  usual  and  no  rain  was  falling.  It  ap- 
peared by  the  testimony  that  it  would  take  4^2  hours  for  flood  waters 
to  traverse  the  distance  from  the  diversion  dam  at  the  north  end  of 
the  feeder  system  to  Smith's  millpond.  Inasmuch  as  the  whole  feeder 
system  was  intact  and  in  full  operation,  the  state  urged  that  claimant's 
damages  were  attributable  to  a  cloudburst,  against  which  the  state  was 
not  an  insurer,  and  not  to  any  negligence  in  the  construction  or  opera- 
tion of  the  canal  or  feeder  system,  and  that  such  a  torrent  of  water, 
flotsam,  and  debris  would  have  wrecked  the  dam  irrespective  of  the  , 
canal.  I  believe  such  to  be  the  case,  and  in  our  findings  we  have 
found  that  the  claimant  has  failed  to  show  that  his  damage  was  caused 
by  any  negligence  of  the  state,  which  fact,  in  and  of  itself,  would 
compel  the  dismissal  of  this  claim. 

[2]  There  is,  however,  a  further  reason  for  exempting  the  state 
from  any  liability  for  the  damages  claimed  to  have  been  suffered  by 
this  claimant  which  is  as  follows : 

It  appeared  that  from  the  time  when  the  Chenango  Canal  was  put 
into  operation  in  1840  down  to  1877,  when  the  same  was  abandoned, 
the  excess  waters  fed  into  the  canal  from  the  summit  level  were  dis- 
charged into  Oriskany  creek  right  at  Smith's  millpond,  and  from  the 
time  when  the  canal  was  abandoned  in  1877  down  to  the  time  of  the 
flood  in  1917  all  the  waters  coming  down  from  that  canal  south  of  Sols- 
ville  were  turned  into  Oriskany  creek  and  found  their  outlet  in  Smith's 
pond.  So  for  a  period  of  70  years  the  owners  of  this  property  could 
see  from  their  mill  at  Solsville  the  waters  discharging  from  the  canal 
upon  their  property.  Winter  and  summer  alike,  in  dry  and  wet  sea- 
sons, the  flow  of  water  was  continuous,  undisturbed,  and  hostile.  The 
state  was  exercising  an  assumed  right  to  discharge  its  waters  in  that 
manner  for  upwards  of  75  years.    For  25  years  the  claimant's  decedent 
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had  depended  upon  that  water  for  the  operation  of  his  industry  at 
that  point.  Did  the  legal  effect  of  this  assumed  right  of  the  state  to 
dispose  of  its  waters  for  75  years  result  in  title  by  prescription?  Mr. 
Waterman,  in  his  work  upon  Trespass  on  Real  Estate,  says  (volume  2, 
§631): 

"An  uninterrupted  user  of  an  Incorporeal  hereditament  under  a  claim  of  right 
for  26  years,  as  between  parties  under  no  disability,  with  the  knowledge  and 
without  interruption  from  those  adversely  Interested,  affords  conclusive  evi- 
dence of  a  grant  or  right,  as  the  case  may  be." 

Chancellor  Kent,  in  his  Commentaries,  states  that  title  by  prescription 
involves  a  user  that  is  hostile  and  continuous  for  20  years  and  upwards, 
and  this  seems  to  be  the  accepted  definition.  The  case  of  Erwin  v.  Erie 
Railroad  Co.,  98  App.  Div.  402,  90  N.  Y.  Supp.  315,  affirmed  186  N. 
Y.  550,  79  N.  E.  1104,  applied  the  doctrine  to  a  state  of  facts  less  clear 
than  the  one  under  consideration,  and  the  court  said  respecting  a  con- 
tinuous flow  of  water  upon  the  plaintiff's  land : 

"That  act  constituted  an  Interference  with  the  rights  of  the  owner  If  any 
there  were,  and  it  was  an  open  notorious  assertion  of  dominion  In  hostility  to 
her  claim.  Actual  damages  need  not  follow  the  usurpation  immediately  to 
make  a  cause  of  action.  If  the  natural  result  of  the  dispossession  was  Injury 
to  the  plaintiff's  property,  she  could  have  sued  at  once  to  enjoin  the  continu- 
ance of  the  obstruction.  But  In  this  case  the  proof  Indisputably  shows  that 
water  overflowed  and  ran  along  this  depression,  and  deluged  the  farm  by  rea- 
son of  the  embankment,  more  than  35  years  before  this  action  was  commenced. 
Clearly  it  is  too  late  for  her  now  to  nuiintaln  her  cause  of  action  for  damages.** 

These  words  might  Have  Been  applied  with  propriety  to  the  case  in 
hand.  For  75  years  the  waters  of  the  Chenango  Canal  had  been  flowing 
upon  the  lands  of  the  claimant  and  his  predecessors  in  title  with  continu- 
ed regularity  and  in  greater  or  less  volume,  and  for  25  years  those 
waters  had  been  an  essential  element  in  the  operation  of  his  water 
power.  Having  discharged  canal  waters  into  Oriskany  creek  for  that 
length  of  time,  it  seems  to  me  the  state's  right  to  continue  that  flow 
was  acquired  by  prescription,  and  such  title  of  the  state  was  not  af- 
fected by  the  fact  that,  after  its  title  by  prescription  had  been  perfected, 
an  excess  of  water  subjected  it  to  liability  arising  from  that  cause. 

For  these  reasons,  I  advise  that  the  claim  be  dismissed. 

ACKERSON,  P.  J.,  concurs. 


(IIG  Misc.  Rep.  39) 

O'BOYLE  ▼.  AMERICAN  EQUITABLE  ASSUR.  CO. 

(Municipal  Court  of  City  of  New  York.  Borough  of  Manhattan,  First  Dis- 
trict.   June  22,  1921.) 

1.  Insurance  <6=»146(3) — ^Policy  most  strongly  construed  against  insurer. 

The  language  of  an  Insurance  policy  wlU  be  construed  most  strongly 
against  the  Insurer,  where  capable  of  more  than  one  Interpretation. 

2.  insurance  €=>484 — Failure  of  insured  (o  make  repairs  no  defense  to  ac- 

tion on  marine  policy. 

Where,  after  an  injury  to  a  barge,  the  Insured  did  not  make  repairs, 
notifying  the  Insurer  that  he  was  financially  unable  to  do  so  unUl  he 
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was  reimbinaed,  a  marine  Inaorer,  under  a  policy  stating  it  was  Insurer's 
intent  to  ''folly  indemnify"  insured,  could  not  escape  liability  because 
of  a  provision  that  no  claim  for  loss  should  *'go  beyond  the  extent  or 
cost  of  actual  repairs,"  for  defendant's  construction  would  render  the 
policy  one  to  indemni^,  not  against  loss,  but  against  only  such  loss  as 
insured  might  repair,  and  would  leave  out  of  consideration  the  words  "the 
extent,"  in  the  phrase  last  quoted. 

Action  by  James  A.  O'Boyle  against  the  American  Equitable  Assur- 
ance Company.    Judgment  for  plaintiff. 

Hunter,  Mead  &  Chcyney,  of  New  York  City  (Horace  L.  Cheyney, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Barker,  Donahue,  Anderson  &  Wylie,  of  New  York  City,  for  defend- 
ant 

LAUER,  J.  This  is  an  action  brought  to  recover  the  sum  of  $981.20 
for  loss  under  what  is  known  as  the  American  Inland  Association  policy 
of  marine  insurance,  issued  by  the  defendant,  insuring  the  plaintiff 
against  loss  from  certain  perils  to  his  barge  Aroa,  which  name  was 
subsequently  changed  to  Nancy.  It  is  admitted  that  a  loss  within  the 
scope  of  the  perils  insured  against  in  the  policy  was  subsequently  sus- 
tained by  this  barge.  After  the  loss  a  survey  of  the  damage  was 
held  by  representatives  of  the  insurer  and  of  the  insured,  pursuant  to 
the  terms  of  the  policy,  which  provided  that: 

•Two  competent  surveyors  shall  he  appointed,  one  chosen  by  the  as- 
surers and  one  by  the  assured,  or  their  agents  (and  in  case  of  disagreement 
between  them  they  shall  appoint  an  umpire),  whose  duty  it  shall  be  to 
make  specifications  in  writing,  clearly  stating  both  the  amount  of  work  and 
the  manner  in  which  it  shall  be  done  to  make  said  vessel  good  for  any  damage 
caused  by  the  disaster;  •  •  •  from  surveyor's  specifications  estimates 
shall  be  obtained  from  responsible  boatbuilders  or  shipwrights,  giving  the 
cost  of  repairs  called  for  by  survey,  and  the  assurers  may  contract  with  the 
party  making  the  lowest  estimate  to  make  said  repairs,  to  the  expenditure  and 
amount  whereof,  the  said  assurers  will  contribute  according  to  the  propor- 
tion the  sum  Insured  bears  to  the  valuation  aforesaid,  and  the  surplus,  if  any, 
paid  or  advanced  by  said  assurers,  shall  be  a  lien  upon  and  shall  be  recover- 
able against  the  said  vessel  or  any  part  thereof,  or  against  the  assured  at 
the  option  of  the  assurers.  It  Is  further  agreed  the  aforesaid  survey  shall  be 
considered  binding  both  by  the  assurers  and  the  assured.  ♦  •  ♦  No  claim 
for  loss  or  damage  shall  go  beyond  the  extent  or  cost  of  actual  repairs  ren- 
dered necessary  in  consequence  of  any  disaster  insured  against.'* 

The  surveyors  reported  as  follows: 

"We,  the  undersigned,  have  this  day  held  survey  on  the  covered  bargo 
Nancy,  •  •  ♦  and  find  the  following  necessary  to  repair  the  damage: 
[Then  follows  an  enumeration  of  the  necessary  repairs.]  We  estimate  and 
agree  on  the  cost  of  the  above  repairs  in  the  sum  of  four  thousand  nine 
hundred  and  eighty-one  dollars  ($4,981.00)." 

It  is  admitted  that  the  defendant's  share  of  the  last-mentioned  sum 
under  the  terms  of  the  policy  is  the  amount  which  the  plaintiff  claims, 
$981.20. 

[1,  2]  It  is  the  claim  of  the  defendant  that  this  action  is  not  main- 
tainable by  the  plaintiff,  because  of  the  fact  that  the  repairs  have  not 
been  made.  This  claim  is  based  upon  the  last  part  of  the  clause  quot- 
ed from  the  policy,  to  the  effect  that: 
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"No  dalm  for  loss  or  damage  shall  go  beyond  the  extent  or  cost  of  actual 
repairs  rendered  necessary  in  consequence  of  any  disaster  Insured  against.*' 

It  is  a  well-established  principle  of  the  law  of  construction  of  in- 
surance policies  that  the  language  of  a  policy  shall  be  construed  against 
the  insurer  where  the  language  is  capable  of  more  than  one  interpreta- 
tion. It  is  the  ordinary  and  usual  conception  of  a  policy  of  insurance 
that  it  is  a  contract  to  indemnify  the  assured  against  loss.  The  lan- 
guage of  the  policy  in  this  case  is : 

"It  is  the  intent  Of  these  assurers  by  this  poUcy  to  fully  indemnify  the 
assured." 

To  uphold  the  defendant's  contention  in  regard  to  the  construction 
to  be  placed  upon  the  policy  of  insurance  would  be  to  hold  that  the 
policy  was  not  an  agreement  to  indemnify  against  loss,  but  only  such 
loss  as  the  plaintiff  might  repair.  The  plaintiff  in  a  letter  to  the  de- 
fendant stated: 

"On  account  of  financial  reasons,  I  am  in  no  condition  to  make,  these  re- 
pairs unless  and  until  I  receive  the  money  from  the  underwriters  covering 
this  loss." 

It  seems  to  me  that  one  of  the  purposes  of  insurance  is  to  provide 
the  assured  with  the  necessary  means  to  make  the  repairs.  I  do  not  read 
or  interpret  the  clause  on  which  the  defendant  relies,  which  constitutes 
the  making  of  the  repairs,  a  condition  precedent  to  the  recovery  for  the 
loss.  Certain  it  is  that  the  loss  was  sustained  by  the  phintiff,  whether 
or  not  the  damage  has  been  repaired.  I  agree  with  the  interpretation 
of  the  clause  advanced  by  the  plaintiff,  that  the  clause  relied  on  is  one 
only  of  limitation  of  the  amount  for  which  the  defendant  shall  be  lia- 
ble. The  purpose  of  the  clause  appears  to  be  to  confine  the  defendant's 
liability  to  losses  for  physical  injuries  to  the  boat,  and  to  exclude  any 
claim  for  consequential  damage,  such  as  for  loss  of  service  of  the 
boat  during  the  time  necessarily  occupied  in  the  repair  of  the  boat 
The  wording  of  the  clause  makes  this  interpretation  it  seems  to  me 
quite  clear.  "No  claim  for  loss  or  damage  shall  go  beyond  the  extent 
or  cost  of  actual  repairs."  To  give  effect  to  the  construction  urged  by 
the  defendant  would  necessarily  eliminate  from  the  clause  the  words 
"the  extent,"  and  would  give  effect  only  to  the  word  "cost,"  whereas 
the  clause  provides  in  the  alternative,  "the  extent  or  cost  of  actual 
repairs." 

The  clause  under  consideration  permits  the  insurer  at  its  option  to 
make  the  repairs,  and  there  is  no  clause  which  imposes  the  obligation 
to  make  the  repairs  upon  the  assured.  The  use  of  the  worcts  "cost  of" 
actual  repairs  would  seem  to  apply  to  a  case  where  the  insurer  exer- 
cised its  right  to  have  the  repairs  made.  In  that  event  it  would  be  lia- 
ble only  for  the  cost  of  the  repairs.  The  use  of  the  word  "extent"  of 
actual  repairs  would  seem  to  apply,  where  the  insurer  does  not  ex- 
ercise the  right  to  have  the  repairs  made,  and  refers  to  the  alternative 
of  paying  the  assured  for  the  loss.  '^ 

It  follows,  from  the  opinion  expressed,  that  the  plaintiff  must  prevail. 
The  amount  of  recovery  not  being  in  dispute,  judgment  should  be  for 
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the  plaintiff  in  the  sum  of  $98120,  with  interest  from  Dec.  28,  1920, 
the  date  when  the  amount  of  the  loss  was  agreed  to  by  the  represen- 
tatives of  the  assured  and  the  insurer,  who  were  appointed  to  survey 
the  loss  under  the  terms  of  the  policy. 
Judgment  accordingly. 


(115  Misc.  Bep.  602) 

In  re  PINOKNEr S  ESTATB. 

(Snrrogate's  Conrt,  Westchester  Ootinty.    June  14,  1021.) 

L  Couxis  «=>198— Snrrogaie  has  no  Jorisdielioii,  oflier  than  that  conferred  by 
the  statuteb 

The  Jurisdiction  of  the  surrogate  is  the  creation  of  statute,  and,  if  not 
conferred  on  him,  does  not  exist. 
2.  Trusts  <Ck=»29»— Trustee  must  aecount  to  surrogate  having  Jurfs^etion  over 
the  estate. 

In  view  of  the  previoas  legislation  as  to  the  power  of  the  surrogate  to 
settle  the  accounts  of  trustees,  Laws  1S50,  c.  272,  as  modified  by  Code  Civ. 
Proc.  1880,  S  2802,  and  changed  in  18S5  (Laws  1885,  c  518),  but  confining 
the  power  to  the  surrogate  having  jurisdiction  of  the  trust  or  estate,  only 
the  original  surrogate  who  has  jurisdiction  over  the  trust  or  estate  can, 
since  the  revision  of  the  Oode  as  to  surrogates,  entertain  jurisdiction,  and 
in  view  of  sections  2510,  2514,  2515.  2569,  2721,  2723,  2753,  a  surrogate  of 
another  county  *where  the  will  was  not  probated,  and  in  which  the 
estate  was  not  located,  cannot  hear  a  trustee's  account,  for  only  surrogate 
appointing  could  remove  the  trustee,  and  the  statutory  provision  as  to  the 
surrogate  having  jurisdiction  refers  to  the  surrogate  having  jurisdiction 
of  the  estate  or  trust. 

In  the  matter  of  the  final  judicial  settlement  of  the  accounts  of 

Clifford  M.  Pinckney  and  Florence  P.  Weber,  as  administrators  of  the 

goods,  chattels,  and  credits  of  Edgar  B.  Pinckney,  deceased,  trustee 

under  the  last  will  and  testament  of  Thompson  Pinckney,  deceased. 

j  Petition  dismissed. 

j  Seacord,  Ritchie  &  Young,  of  New  Rochelle,  for  petitioners. 

SLATER,  S.  The  will  of  Thompson  Pinckney  was  admitted  to 
probate  on  September  24,  1894,  by  the  surrogate  of  Kings  county,  as 
he  was  a  resident  thereof  at  the  time  of  his  death.  Subsequently  Ed- 
gar B.  Pinckney  qualified  as*  a  trustee  under  said  will.  The  trustee 
died,  and  his  acbninistrators  are  now  before  this  court  endeavoring  to 
account  for  the  acts  of  said  trustee. 

[1,  2]  In  view  of  such  facts  is  the  trustee  accounting  in  the  right 
court?  Many  decisions  will  be  found  which  determine  where  a  for- 
eign trustee  shall  account ;  but  where  a  trustee  under  a  resident's  will 
shall  account  seems  never  to  have  been  passed  upon  by  our  courts. 

The  jurisdiction  of  the  surrogate  is  the  creation  of  statute  and,  if 
not  conferred  upon  him,  does  not  exist.  His  jurisdiction  over  the  ac- 
counting of  a  testamentary  trustee  had  its  origin  in  chapter  272  of  the 
Laws  of  1850.  Thus  for  the  first  time  the  statute  stated  where  a 
testamentary  trustee  could  voluntarily  account,  to  wit,  before  the  sur- 
rogate of  the  county  in  which  the  will  was  proven.    This  continued  to 

^=»For  otber  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  &  Indexes 
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I. 

be  the  law  until  the  Code  of  1880  was  adopted.  Section  2802  thereof 
substantially  followed  the  law  of  1850,  and  allowed  a  trustee  to  file 
his  account  before  the  surrogate  "having  jurisdiction  of  the  estate" 
(changed  in  1885  [Laws  1885,  c.  518]  to  read  "of  the  estate  or  trust"). 
The  estate  referred  to  is  the  estate  from  which  the  trust  was  carved. 
Judge  Andrews,  in  People  ex  rel.  SafFord  v.  Surrogate's  Court  of  Gen- 
esee County,  N.  Y.,  229  N.  Y.  495,  128  N.  E.  890. 

This  being  the  only  provision  defining  the  surrogate  before  whom 
such  proceedings  could  be  had,  the  limitation  still  remained  that  the 
Surrogate's  Court  where  the  will  was  admitted  to  probate  might  take 
the  accounting,  voluntary  or  involuntary.  In  1914  the  Code  was  re- 
vised as  to  surrogate's  practice.  This  revision  "put  testamentary  trus- 
tees in  the  same  category  with  executors,  administrators,  and  guard- 
ians in  respect  to  qualifying,  removal,  control,  accounting,"  etc.  Jes- 
sup-Redfield,  Surr.  1255.  Sections  2721,  2723,  2753,  2569,  outline  pro- 
cedure, from  which  one  must  conclude  that  such  proceedings  must 
be  brought  before  the  surrogate  "having  jurisdiction."  This  can  only 
be  interpreted  as  being  the  surrogate  having  jurisdiction  "of  the  estate 
or  trust."  The  Surrogate's  Court  where  the  will  is  probated  has  ex- 
clusive jurisdiction.  C.  C.  P.  §§  2514,  2515.  The  Surrogate's  Court 
before  which  the  trustee  qualified  has  exclusive  right  to  remove  him. 
Section  2569,  C.  C  P. 

Subdivision  3,  section  2510,  gives  the  surrogate  power  to  direct  and 
control  the  conduct  and  settle  the  accounts  of  testamentary  trustees  and 
to  remove  trustees  and  appoint  their  successors.  It  can  hardly  be  rea- 
soned that  a  certain  court  has  exclusive  jurisdiction  to  remove  a  trus- 
tee, and  yet  any  Surrogate's  Court  can  settle  his  account.  The  resi- 
dence of  a  trustee  calnnot  be  the  determining  fact  as  to  where  he  shall 
account,  for  to  reason  so  would  bring  about  a  serious  condition  in  our 
public  ifecords.  Assume  a  preacher  to  be  a  trustee,  and  the  custom  of 
his  church  cause  him  to  be  assigned'to  a  new  parish  every  year  or  so, 
which  parish  might  well  be  in  different  cotmties.  His  accountings 
might  well  be  spread  upon  the  records  of  many  Surrogates*  Courts  in 
this  sttite.  This  would  lead  tci  confusion,  and  an  added  burden  on  those 
interested  in  the  trust.  If  a  person  interested  was  not  cited,  it  would 
cause  him  to  search  in  all  the  Surrogates'  Courts  of  our  state  before  he 
could  find  the  one  in  which  he  would  have  to  apply  for  relief.  The 
scheme  of  our  law  is  to  confine  matters  of  one  estate  to  the  court  hav- 
ing original  jurisdiction.  This  has  always  been  the  intention  of  the  law, 
and  it  was  the  intention  of  the  revisers  when  in  1914  they  gave  added 
power  and  jurisdiction  to  Surrogates*  Courts.  Section  2514  of  the 
Code  clearly  shows  the  intent  of  the  legislators. 

My  attention  has  been  called  to  the  Matter  of  Hoyt,  103  Misc.  Rep. 
614,  170  N.  Y.  Supp.  846,  but  the  facts  there  came  within  a  specific 
statute,  and  I  do  not  deem  it  in  any  sense  controlling  the  facts  now 
before  me. 

Therefore  I  shall  decline  to  entertain  the  petition,  for  lack  of  juris- 
diction. 

Decreed  accordingly. 
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Id  re  HAUSER  et  al. 

(Surrogate's  Court,  Bronx  County.    May,  1021.) 

1.  Gnardfan  and  ward  <ds»ll— Appofaatnieiit  of  tealaiiMiitary  guardian  in  will 

of  infants'  unde  not  effeetiire. 

The  attempted  appointment  of  a  testamentary  guardian  In  a  will  of  an 
uncle  of  the  infants,  to  whom  he  willed  property,  Is  Ineffective  for  that 
purpose,  he  not  being  tl^e  surviving  parent,  under  Domestic  Relations  Law, 
181. 

2.  Gnardlan  and  ward  ^=»10— In  appointmenl  of  guardian,  relatives  should  lie 

preferred  to  strangers,  other  things  being  equal. 

While  the  guiding  consideration  upon  applications  for  appointment  to 
guardianship  of  infants  should  always  be  the  best  interests  of  the  infant, 
yet,  other  things  being  equal,  r^atives  should  be  preferred  to  strangers. 

3.  Guardian  and  ward  ^=>10— Appolntnient  of  person  of  religious  'faith  pre- 

scribed by  will  devising  property  to  infants  held  proper,  in  view  of  prom- 
ises and  eondltions. 

Where  testator  left  property  to  his  nieces,  infants,  providing  that,  if 
either  of  said  nieces  decided  to  adopt  a  certain  religious  faith,  the  be- 
quest to  them  should  '*fall  and  be  forfeited,"  and  their  grandfather  ap- 
plied for  letters  of  guardianship,  and  he  was  of  the  forbidden  religious 
faith,  but  agreed  that  he  would  have  them  brought  up  in  the  religious 
faith  in  which  their  parents  had  instructed  them,  so  they  could  Inherit 
under  the  will,  and  expressed  his  willingness  to  have  an  uncle  of  the  in- 
fants, who  was  of  the  faith  of  their  parents,  appointed  as  guardian  with 
him,  facts  and  conditions  held  to  make  it  proper  to  appoint  such  relatives. 

4.  Gnardlan  and  ward  ^=»13  (7)— Decree  appofuting  guarAan  may  provide  for 

religious  instruction,  such  that  wards  may  Inherit  under  uncie's  will. 

Where  infants'  uncle  left  them  property  by  will,  to  be  forfeited  in  case 
they  embraced  a  certain  religion,  and  their  grandfather  was  appointed 
guardian,  and  he  adhered  to  the  forbidden  religion,  as  a  condition  for  sucb 
appointment,  the  decree  may  contain  a  provision  that  the  children  be  in- 
structed in  the  religious  faith  of  their  parents,  and  that  they  be  required 
to  attend  the  church  of  that  faith  until  arriving  at  the  years  of  discretion 
so  that  they  may  inherit. 

5.  Guardian  and  ward  ^=>10 — Court  may  appoint  a  trust  company,  not  apply- 

ing for  guardianship  letters,  as  guardian  of  infants'  estate. 

Where  petitioner,  appointed  as  guardian  of  infants,  did  not  object  to  the 
appointment  of  a  trust  company  as  guardian  of  their  estates,  in  view  of 
the  court's  authority  to  appoint  a  guardian  other  than  the  one  prayed  for 
in  the  petition  (Code  Civ.  Proc.  |  2649),  ordered  that  a  certain  trust  com- 
pany be  appointed. 

In  the  matter  of  the  guardianship  of  Ethel  May  Hauser  and  Vivian 
Helen  Hauser,  infants.  The  petition^  of  August  Ignatz  Hauser, 
grandfather,  for  appointment  as  guardian  of  persons  and  estates  of 
such  infants,  were  answered  by  Mary  Smith,  praying  dismissal,  and  that 
the  court  appoint  her  as  guardian,  and  by  John  T.  E.  Vanderveer,  named 
in  the  will  of  Charles  H.  Baechler,  deceased,  as  trustee  of  property 
left  to  such  infants,  and  praying  that  he  and  the  Guaranty  Trust 
Company  be  appointed  guardians.  Decree  appointing  August  Ignatz 
Hauser  and  Henry  E.  Hauser,  half-brother  of  the  infants'  deceased 
father,  as  guardians  of  their  persons,  and  also  appointing  the  Columbia 
Trust  Company  as  guardian  of  their  estates. 

^s»For  other  cases  see  same  topic  A  KEY-NUMB  BR  in  all  Key-Numbered  Digests  A  Indezea 
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Gustav  Gunkel,  of  New  York  City,  for  petitioner  Ignatz  Hauser. 

Thomas  J.  Cirff,  of  New  York  City,  for  Henry  Hauser  and  Emma 
Hauser. 

McKennell  &  Appell,  of  New  York  City,  for  respondent  Smith. 

Neier  &  Van  Derveer,  of  New  York  City,  for  respondent  Van  Der- 
veer. 

SCHULZ,  S.  Ethel  May  Hauser  is  12  years  old  and  Vivian  Helen 
Hauser  is  of  the  age  of  about  7  years.  Their  parents  died  in  January, 
1919,  whereupon  they,  together  with  a  sister,  Bertha  Hauser,  now  about 
15  years  of  age,  went  to  live  with  one  Charles  H.  Baechler,  who  was  a 
brother  of  the  half  blood  of  their  deceased  father,  and  who  thereafter 
was  appointed  the  guardian  of  their  persons  and  estates.  The  house- 
hold of  Mr.  Baechler  for  a  time  consisted  of  himself,  Mary  Smith, 
who  has  been  his  housekeeper  for  many  years,  and  the  three  infants 
above  named.  Subsequently  Bertha  Hauser  went  to  live  with  her 
grandfather,  August  Ignatz  Hauser,  at  Egg  Harbor  City,  in  the  state 
of  New  Jersey,  where  she  now  is. 

Mr.  Baechler  died  September  16,  1920,  since  which  time  the  infants, 
Ethel  and  Vivian,  have  continued  to  reside  with  Mrs.  Smith.  He  left 
a  last  will  and  testament,  which,  after  a  contest  by  Berthi  Hauser, 
through  a  special  guardian,  was  admitted  to  probate  since  these  appli- 
cations werfe  begun,  by  which  he  gave  to  the  Guaranty  Trust  Company 
and  John  T.  E.  Vanderveer,  in  trust  for  his  nieces,  Ethel  May  Hauser 
and  Vivian  Helen  Hauser,  the  infants  in  these  proceedings,  the  sum 
of  $20,006,  being  $10,000  for  each  of  them,  and  to  his  other  niece. 
Bertha  Hauser,  the  sum  of  $500.  The  said  will  also  contained  a  pro- 
vision that  if  either  of  his  said  nieces  decided  to  adopt  a  certain 
religious,  faitih  that  the  bequest  to  them  under  the  will  should  "fall  and 
be  forfeited.*'  After  other  bequests  he  provided  that  one-third  of  the 
remainder  of  his  estate  should  be  distributed  to  each  of  his  nieces, 
Ethel  May  Hauser  and  Vivian  Helen  Hauser.  He  nominated  the 
Guaranty  Trust  Company  and  John  T.  E.  Vanderveer  as  executors  and 
trustees  of  his  said  will  and  testament,  and  expressed  the,  wish  that 
they  qualify  and  act  as  guardians  until  such  time  as  the  principal  of 
the  bequest  is  paid  to  the  children  when  they  shall  reach  the  age  of  21 

years. 

The  pending  proceedings  were  begun  by  the  filing  of  petitions  by  Au- 
gust Ignatz  Hauser,  the  grandfather,  praying  for  his  appointment  as 
the  guardian  of  the  persons  and  estates  of  the  two  infants.  Thereupon 
answers  were  filed  by  Mary  Smith,  one  of  the  persons  cited,  in  which 
she  prayed  that  the  petitions  be  dismissed  and  that  the  court  appoint  her 
as  such  guardian,  and  answers  were  also  filed  by  John  T.  E.  Vanderveer, 
the  person  named  in  the  will  as  above  stated,  in  which  he  also  prays 
that  the  petitions  be  dismissed  and  that  he  and  the  Guaranty  Trust 
Company  be  appointed  guardians  of  such  infants.  All  of  the  persons 
stated  to  be  the  nearest  next  of  kin  or  relatives  of  full  age  of  the  infants, 
residing  in  the  county  of  Bronx  or  elsewhere,  except  one,  who  is  a 
resident  of  England,  have  executed  waivers  of  the  issuance  and  service 
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of  a  citation  and  consented  that  the  petitioner  be  appointed  such  guard- 
ian. Henry  E.  Hauser,  a  brother  of  the  half  blood  of  the  deceased 
father  of  the  infants,  and  one  of  such  relatives,  upon  the  hearing, 
states  that  if  letters  were  not  granted  to  the  petitioner  he  desired  to 
assert  his  rights  thereto. 

[1,2]  Neither  Mrs.  Smith  nor  Mr.  Vanderveer  are  related  to  the 
children,  and  the  attempted  appointment  of  a  testamentary  guardian 
in  the  will  of  Mr.  Baechler  is  ineflfective  for  that  purpose,  he  not  being 
the  surviving  parent  of  the  infants.  Domestic  Relations  Law  (Cons. 
Laws,  c.  14)  §  81 ;  Fullerton  v.  Jackson,  5  Johns.  Ch,  278;  Matter  of 
Scoville,  72  Misc.  Rep.  310,  131  N,  Y.  Supp.  205;  Matter  of  Lichten- 
stadter,  5  Dem.  Sur.  214.  The  issue  presented,  therefore,  is  whether 
a  relative  of  the  blood  or  strangers  are*  to  receive  such  appointment. 
That  the  guiding  consideY*ation  upon  applications  of  this  kind  should 
always  be  the  best^ interests  of  the  infant  is  well  established  (Matter 
of  Gustow,  220  N.  Y.  373,  115  N.  E.  995;  Matter  of  Lee,  220  N.  Y. 
532,  116  N.  E.  352;  People  ex  rel.  Pruyne  v.  Walts,  122  N.  Y.  238, 
25  N.  E.  266) ;  but  it  is  equally  well  settled  that  relatives  should  be 
preferred  to  strangers,  other  things  being  equal  (Smith  v.  Smith,  2  Dem. 
Sur.  43;  Ledwith  v.  Ledwith,  1  Dem.  Sur.  154;  Morehouse  v.  Cook, 
1  Hopk.  Ch.  226). 

[3,  4]  The  objections  urged  against  the  grandfather  are  briefly  that 
he  is  an  old  man ;  that  there  is  no  one  at  his  home,  except  himself  and 
his  granddaughter  Bertha,  and  that  he  resides  out  of  the  state  of  New 
York  and  will  take  the  children  to  his  home;  and  that  he  is  of  the 
religious  faith  referred  to  in  the  will  of  Charles  Baechler,  and  hence 
may  influence  the  children  to  adopt  that  belief  and  thus  imperil  their 
inheritance.  Another  objection  was  made  under  section  2564  of  the 
Code  of  Civil  Procedure,  but  this  I  believe  to  have  been  overcome  by 
the  fact  shown  by  the  last  exhibit  offered  in  evidence.  Matter  of  Dem- 
ing,  10  Johns.  232,  483 ;  Matter  of  Raynor's  Will,  48  Misc.  Rep.  325, 
96  N.  Y.  Supp.  895 ;  Matter  of  De  Saulles,  101  Misc.  Rep.  447,  464, 
167  N.  Y.  Supp.  445. 

It  is  further  claimed  that  Bertjia  was  disobedient  to  her  uncle,  Mr. 
Baechler,  while  living  with  him,  and  that  the  infants  in  question,  if 
living  with  her,  might  be  influenced  to  their  detriment  by  her.  It  is  also 
urged  that,  since  she  has  gone  to  live  with  the  grandfather,  she  has 
been  going  to  the  church  of  the  faith  referred  to  in  the  will,  and  might 
influence  these  children  as  to  their  religious  belief.  The  evidence  shows, 
however,  that  since  she  has  been  living  with  her  grandfather  she  has 
given  him  no  trouble,  and  being  only  15  years  old  at  this  time,  and  un- 
der the  supervision  and  guidance  of  her  grandfather,  I  do  not  appre- 
hend any  serious  danger  from  that  source.  The  grandfather  agrees 
that  he  will  bring  the  children  up  in  the  religious  faith  in  which  their 
parents  had  them  instructed,  has  expressed  his  willingness  that  Henry 
E.  Hauser,  the  uncle  of  the  infants  heretofore  referred  to,  who  is  of 
that  faith  and  attends  a  church  thereof,  should  be  appointed  coguard- 
ian  with  him,  and  that  some  trust  company  be  appointed  the  guard- 
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ian  of  their  respective  estates.  The  grandfather,  so  far  as  the  evidence 
discloses,  has  lived  in  Egg  Harbor  City  for  many  years,  and  except  for 
the  one  matter  referred  to  during  the  testimony,  and  which  occurred 
many  years  ago,  seems  to  have  enjoyed  a  good  reputation  among  his 
neighbors  and  the  people  with  whom  he  has  done  business. 

As  between  him  and  Mrs.  Smith,  who  is  of  the  same  religious  belief, 
and  who  is  a  strsftiger  to  the  infant,  I  think  it  would  be  clearly  my  duty 
to  appoint  the  grandfather.  As  between  Mr.  Vanderveer  and  the 
grandfather,  I  feel,  also,  that  the  latter,  by  reason  of  his  relationship 
to  the  decedent,  should  'have  the  preference.  Whether  these  infants 
may  adopt  the  religious  faith  referred  to  in  the  will  stated,  during  their 
infancy,  and  whether  they  would  thereby  forfeit  their  legacies,  are  ques- 
tions not  now  before  me;  but? I  can  see  no  reason  why  the  petitioner 
should  influence  them  to  do  anything  which  would  imperil  their  rights 
under  the  will.  He  would  have  nothing  to  gain  f  roqi  such  an  act,  and 
the  very  fact  that  he  is  a  religious  man  gives  some  assurance  that  he 
would  take  no  undue  advantage  of  their  immaturity  of  mind  to  have 
them  make  a  selection  as  to  their  religious  adherence  that  might  be 
financially  harmful  to  them,  but  that,  on  the  contrary,  he  would  pehnit 
them  to  reach  the  age  of  discretion  before  they  made  any  definite  selec- 
tion. Hence  I  do  not  consider  the  fact  that  he  is  of  the  faith  referred 
to  as  being  an  objection  of  the  importance  urged  by  the  respondents. 
If,  however,  there  should  be  any  danger  of  an  influence  of  the  kind 
apparently  feared  by  the  respondents,  which  I  do  not  believe  there  is, 
the  appointment  of  Henry  E.  Hauser  would,  I  am  satisfied,  tend  to  pre- 
vent it,  for  both  the  grandfather  and  the  said  Henry  E.  Hauser  have 
by  their  actions  in  the  past  demonstrated  that  they  have  an  interest  in 
and  a  sincere  affection  for  the  children. 

A  decree  will  therefore  be  made,  appointing  August  Ignatz  Hauser 
and  Henry  E.  Hauser  guardians  of  the  persons  of  such  infants  upon 
their  duly  qualifying  as  required  by  law,  and  as  a  condition  of  such 
appointment,  the  decree  will  contain  provisions  that  the  children  be  in- 
structed in  the  same  religious  faith  in  which  their  parents  had  them  in- 
structed, and  in  which  they  have  continued  to  be  instructed  up  to  this 
time,  that  they  be  required  by  such  guardians  to  attend  a  church  of  that 
faith  until  they  arrive  at  years  of  discretion,  and  that  the  relatives  of 
the  infants,  as  also  Mary  Smith  and  John  T.  E.  Vanderveer,  be  accord- 
ed reasonable  opportunities  to  visit  them  if  they  so  desire.  That  such 
conditions  may  be  imposed  is  supported  by  precedent.  Matter  of 
Lamb's  Estates,  139  N.  Y.  Supp.  685;  Matter  of  Mancini,  89  Misc. 
Rep.  83,  151  N.  Y.  Supp.  387;  Matter  of  Wagner,  75  Misc.  Rep.  419, 
135  N.  Y.  Supp.  678;  Matter  of  Cross,  92  Misc.  Rep.  89,  155  N.  Y. 
Supp.  1020,  afiirmed  without  opinion  174  App.  Div.  872,  159  N.  Y. 
Supp.  1108. 

[5J  There  being  no  objection  by  the  petitioner  that  a  trust  com- 
pany be  appointed  as  the  guardian  of  the  estates  of  the  infants, 
and  as  I  have  authority  to  appoint  a  guardian  other  than  the  one 
prayed  for  in  the  petition  (Code  Civ.  Pro.  §  2649;  Matter  of  Wyckoff, 
67  Misc.  Rep.  1, 124  N.  Y.  Supp.  625;  Matter  of  Estate  of  Vandewater, 
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27  WHy.  Dig.  314,  appeal  dismissed  115  N.  Y.  669,  22  N.  E.  174),  the 
Columbia  Trust  Company  will  be  so  appointed.  Costs  to  be  taxed  are 
awarded  to  the  petitioner. 

Settle  decree  on  notice  accordingly. 


(116  Misc.  Rep.  23) 

In  fe  HUNT'S  WILL. 

(Surrogate's  Court,  Westchester  Ck)unty.    June  17,  1821.) 

1.  Wins  ^=»440— Oomrtrs  doty  Is  to  see  testator's  intention  in  words  of  wOL 

It  is  the  court's  duty  to  examine  a  will  under  construction  with  care«  to 
see  whether  by  any  reasonable  construction  of  which  the  words  are  fairly 
susceptible  the  intention  of  testator  can  be  speUed  out. 

2.  Wills  ^=»45a— Words  never  to  be  rejected,  if  tliey  can  be  made  consistent 

and  sisniUcant. 

Words  in  a  will  are  never  to  be  rejected  as  meaningless  or  repugnant, 
if  by  any  construction  they  may  be  made  consistent  and  significant. 

3.  WiUs  <^:=>478— Devise  by  in^ilication  requires  some  words  of  gift 

A  devise  by  ImpUcatlon,  to  be  effective,  must  be  supported  by  swne 
words  of  gift,  and  a  gift  by  implication  will  not  result  from  a  clause 
containing  no  words  of  gift,  nor  any  indication  that  testator  intended  to 
effect  a  devise. 
4«  WiUs  ^=»449— Intention  to  include  all  property  in  residuary  devise  pre- 
sumed. 

Testator's  Intention  to  Include  all  his  property  under  the  residuary 
clause  is  presumed,  and  an  intention  to  exclude,  thus  creating  a  partial,  in- 
testacy, must  appear  from  other  parts  of  the  wiU,  or  the  residuary  devisee 
will  take. 

5.  Wills  ^=»44d— Rule  of  eonstnictloa  as  to  intestacy  must  yield  to  testator's 
intention. 

The  fundamental  rule  of  construction  relating  to  intestacy  must  give 
way  to  testator's  Intention. 
(k  Wills  ^=»790— Rule  as  to  legacy  being  deemed  general  yields  to  rule  tiiat 
inteotion  governs. 

The  technical  rule  of  construction  that  a  legacy  will  be  deemed  general 
rather  than  specific  must  yield  to  the  fundamental  rule  that  the  intention 
of  testator  governs. 

7.  Wills  ^=»449— Pvesumptionl  against  intestacy  not  contnrfling  as  to  testa- 

tor^s  intention. 

The  rule  Qf  presumption  against  intestacy  is  not  a  controlling  guide  to 
testator's  intention. 

8.  Wills  ^=»449 — Where  presumption  against  partial  intestacy  and  that  of  £s- 

herison  conflict,  weaker  prevails. 

Where  the  presumption  against  partial  intestacy  is  in  conflict  with  the 
presumption  against  disherison,  the  weaker  must  prevail. 

9.  Wills  ^=»58a— Testator  held  to  have  died  intestato  as  to  intorest  in  brother's 

estato  inherited  from  daugtitor. 

Under  a  will  wherein  testator  recited  that,  as  his  named  grandchildren 
would  each  be  entitled  to  one-fourth  of  the  property  devised  and  bequeath- 
ed by  the  will  of  his  brother  to  testator  for  life  with  remainder  to  his 
children,  he  omitted  further  to  provide  for  the  two  grandsons,  then 
providing  that  all  property,  real,  personal,  and  mixed,  which  at  the  time 
of  his  death  might  belong  to  him,  or  be  subject  to  his  disposal  by  will,  he 
gave,  bequeathed,  and  devised  to  his  two  sons,  absolutely,  etc.,  the  second 
clause  of  such  will  created  and  dealt  with  a  particular  residue,  namely,  all 
of  testator's  proi>erty,  exclusive  of  any  interest  acquired  by  him  in  Ills 

^=>For  oUier  cases  ses  same  topic  a  KST-NUMBER  in  aU  Key-Numbered  Digests  4  Indszes 
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lifetime,  'and  he  died  intestate  as  to  a  one-flfth  interest  in  ills  brother's 
estate,  inherited  from  his  daughter,  who  predeceased  liim. 

In  the  matter  of  the  construction  of  the  will  of  Daniel  Hunt,  deceas- 
ed.   Will  construed. 

Arthur  R.  Wilcox,  of  Port  Chester,  for  petitioners. 
Austin  K.  Griffen,  of  Mamaroneck  (Thomas  Holden,  Jr.,  of  White 
Plains,  of  counsel),  opposed, 

SLATER,  S.  Petitioners  seek  construction  of  the  will  of  Daniel 
Hunt.    TJae  will  is  a  short  one,  and  I  will  recite  it  in  full : 

"I,  Daniel  Hunt,  of  the  town  of  Harrison,  do  make,  publish  and  declare  this 
my  last  will  and  testament. 

*'First:-  Whereas,  my  grandchildren  Albert  Bell,  Jr.,  and  Raymond  Chan- 
dler, will,  upon  my  death,  be  each  entitled  to  one-fourth  of  the  property  de- 
vised and  bequeathed  by  the  will  of  my  brother,  Harrison  Hunt,  to  me  for 
Ufe,  with  remainder  to  my  children;  and,  whereas,  my  two  sons  are  living 
and  working  with  me  and  helped  me  to  accumulate  my  property,  I  have  omit- 
ted in  this  my  will  to  further  provide  for  the  two  grandsons. 

"Second :  All  property  real,  personal  or  mixed,  wheresoever  situated,  which 
at*the  time  of  my  death  may  belong  to  me  or  be  subject  to  my  disposal  by  will, 
I  give,  devise,  and  bequeath  unto  my  two  sons,  Hobart  Park  Hunt  and  Harri- 
son G.  Hunt,  absolutely,  equally,  to  be  divided  between  them. 

"Third :  Should  my  sons  or  either  of  them  die  before  me,  leaving  descend- 
ants,- then  I  give,  devise  and  bequeath  the  share  of  my  son  so  dying  to  his 
descendants,  per  stirpes  and  not  per  capita. 

"Fourth :  Should  either  of  my  said  sons  die  without  leaving  issue  at  the 
time  of  my  death,  then  I  give,  devise  and  bequeath  the  share  of  the  one  so 
dying  to  his  surviving  brother. 

"Fifth :  I  hereby  appoint  my  said  sons  executors  of  this  my  will,  and  di- 
rect that  no  security  be  required  of  them  in  any  Jurisdiction  for  the  faithful 
performance  of  their  duties  as  such  executors. 

"Sixth :    I  hereby  revoke  all  former  wills  by  me  made." 

It  appears  that  one  Harrison  Hunt,  brother  of  said  Daniel  Hunt, 
died  in  1888,  leaving  a  will  probated  in  this  court,  under  the  provisions 
whereof  he  gave  tlie  use  of  all  his  residuary  estate  to  his  brother,  Dan- 
iel, for  life,  and  "on  his  death  I  bequeath  and  devise  the  principal  there- 
of to  his  children,  share  and  share  alike."  The  amount  of  Harrison 
Hunt's  estate  is  about  $75,000.  Daniel  Hunt  had  five  children,  as  fol- 
lows: (1)  Cecelia  Hunt  Chandler,  who  died  August, -1919,  intestate, 
leaving  Raymond  Francis  Chandler,  one  of  the  petitioners  herein,  her 
only  child ;  (2)  Laura  Hunt  Bell,  who  died  in  1917,  intestate,  leaving 
John  Albert  Bell,  Jr.,  her  only  child,  who  died  intestate  in  1919,  leav- 
ing him  surviving  as  his  only  heir  at  law  his  father,  John  Albert  Bell, 
one  of  the  petitioners  herein ;  (3)  Hattie  Hunt,  who  died  in  1896,  in- 
testate, unmarried,  and  without  issue,  leaving  her  surviving  her  father, 
said  Daniel  Hunt,  her  only  heir  at  law;  (4)  Hobart  P.  Hunt,  still 
living ;   (5)  Harrison  G.  Hunt,  still  living. 

Two  questions  are  raised  as  to  the  share  in  Harrison  Hunt's  estate 
which  passed  to  Daniel  Himt  upon  the  death  of  his  daughter,  Hattie 
Hunt.  The  petitioners  claim  either  that  a  gift  resulted  by  implication 
as  to  the  one-fifth  interest  which  descended  from  Hattie  Hunt  to  her 
father,  Daniel,  in  favor  of  the  petitioners,  or  that  Daniel  Hunt  died 
intestate  as  to  this  particular  one-fifth  interest. 
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[1,2]  It  IS  the  court's  duty  to  examine  the  will  with  care,  to  see 
whether,  by  any  reasonable  construction  of  which  his  words  are 
fairly  susceptible,  it  can  spell  out  the  intention  of  the  testator.  Judge 
Cardozo,  in  Matter  of  Buechner,  226  N.  Y.  440,  at  page  444,  123  N. 
E.  741,  at  page  742,  in  construing  a  will,  says : 

"We  need  no  canon  of  eonstrnctlon  to  Justify  that  holding,  except.  Indeed,  the 
primary  one,  to  which  all  others  are  subordinate,  fhat  the  intention  of  the 
testator  is  to  be  sought  in  all  his  words,  and  when,  ascertained*  is  to  prevail"-^ 
dting  Robinson  v.  Martin,  200  N.  T.  150  <164),  93  N.  E.  488;  Mullarky  ▼.  Sul- 
Uvan,  136  N.  Y.  227-232,  32  N.  E.  762. 

Words  are  never  to  be  rejected  as  meaningless  or  repugnant,  if  by 
any  reasonable  construction  they  may  be  made  consistent  and  signifi- 
cant.   Adams  v.  Massey,  184  N.  Y.  62,  69,  76  N.  E.  916. 

[3]  Is  there  light  enough  in  the  will  to  guide  the  court  in  ascertain- 
ing the  intention  and  in  endeavoring  to  preserve  it?  While  it  is  true 
that  courts  from  an  early  day  have  repeatedly  upheld  devises  or  be- 
quests by  implication,  I  find"  that  the  weight  of  authority  sustains  the 
position  that  the  implication,  to  be  effective,  must  be  supported  by  some 
words  of  gift,  and  that  a  gift  by  implication  will  not  result  from  words 
such  as  found  here.  Bradhurst  v.  Field,  135  N.  Y.  564,  32  N.  E.  113; 
Smith  V.  Dugan,  145  App.  Div.  877,  130  N.  Y.  Supp.  649,  affirmed 
205  N.  Y.  556,  98  N.  E.  1116.  In  the  instant  case  the  clause  contains 
no  words  of  gift,  nor  any  indication  that  the  testator  intended  to  ef- 
fect a  devise  thereby.  To  hold  otherwise .  would  be  doing  violence  to 
the  language  of  the  will.    This  point  is  not  tenable. 

[4]  As  to  the  question  of  partial  intestacy ,^  the  respondents  urge  that 
the  second  paragraph,  which  may  be  called  the  residuary  clause,  is 
broad  and  ample,  under  the  rule  laid  down  in  Floyd  v.  Carow,  88  N. 
Y.  561,  to  carry  all  of  the  property  owned  by  the  decedent  at  his  death. 
The  intention  to  include  is  presumed,  and  an  intention  to  exclude  must 
appear  from  other  parts  of  the  will,  or  the  residuary  devisee  will  take. 

[5-8]  Upon  a  reading  of  the  whole  will  it  is  not  clear  to  my  mind 
that  the  testator  had  the  intention  of  making  the  respondents  his  gen- 
eral residuary  beneficiaries.  It  is  the  court's  judgment  that  his  inten- 
tion was  to  make  them  beneficiaries  of  a  particular  residue,  although 
not  defined  in  the  seconcj  paragraph  of  the  will,  but  which  may  be  iden- 
tified by  reference  to  the  context  of  the  whole  will.  The  intention  of 
the  testator  must  govern,  and  all  the  technical  rules  of  construction 
must  yield.  The  fundamental  rule  of  construction  relating  to  intestacy 
must  giye  way  to  testator's  intention.  Matter  of  James,  146  N.  Y.  78, 
40  N.  E.  786,  48  Am.  St.  Rep.  774;  Matter  of  Disney,  190  N.  Y.  128, 
82  N.  E.  1093.  What  was  the  intention  of  the  testator,  and  can  that 
intention  be  sufficiently  declared  from  the  language  of  the  will?  How- 
ever strict  the  technical  rule  of  construction  may  be  that  the  legacy  will 
be  deemed  general,  rather  tfian  specific,  it  must  yield  to  the  one  which 
is  the  foundation  of  all  interpretations  of  wills,  that  the  intention  of 
the  testator  must  govern.  Cramer  v.  Cramer,  35  Misc.  Rep.  17,  71  N. 
Y.  Supp.  60.  The  rule  of  presumption  against  intestacy  is  not  a  con- 
trolling guide  to  testator's  intention.    Raymond  v,  George,  Junior,  Re- 
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public  Ass'n,  82  Misc.  Rep.  507,  513,  144  N.  Y.  Supp.  98,  and  cases 
cited.  Where  the  presumption  against  partial  intestacy  is  in  conflict 
with' the  presumption  against  disherison  (Close  v.  Fanners'  Loan  & 
Trust  Co.,  195  N.  Y.  92,  100,  87  N.  E.  1005),  the  weaker  must  prevail. 
As  stated  by  Haight,  J.,  the  rule  to  the  effect  that  the  testator  did  not 
intend  to  die  intestate  "has  many  exceptions  and  is  only  occasionally 
followed."  Matter  of  Disney,  supra;  Matter  of  Werlich,  230  N.  Y. 
516,  520,  130  N.  E.  632. 

[9]  I  believe  it  is  manifest  from  the  expressed  words  of  the  will 
that  a  gift  of  the  residue  is  confined  to  the  residue  of  a  particular  fund, 
and  the  effect  of  the  first  paragraph  is  to  limit  the  second  paragraph ; 
that  the  words  used  in  the  first  paragraph  show  a  clear  intention  to 
exclude  such  portion  of  his  property  as  came  to  him  from  his  broth- 
er's estate,  through  his  daughter,  Hattie  Hunt.  Cases  are  numerous 
which  sustain  the  doctrine  that,  where  the  language  of  the  will  giving 
the  residue  is  confined  to  a  particular  fund,  or  to  a  certain  residuum, 
it  will  be  restricted  accordingly.  The  general  rule  that  the  residuary 
bequest  carries  everything  with  it  is  subject  to  some  qualificafions  and 
its  exceptions.  Ommanney  v.  Butcher,  Turn.  &  Russ.  266;  Riker  v. 
Cornwell,  113  N.  Y.  124,  20  N.  E.  602;  Morton  v.  Woodbury,  153  N. 
Y.  243,  47  N.  E.  283;  Kerr  v.  Dougherty,  79  N.  Y.  327;  Toerge  v. 
Toerge,  9  App.  Div.  194,  41  N.  Y.  Supp.  244;  Floyd  v.  Carow,  88  N. 
Y.  561 ;  Jarman  on  Wills,  p.  726 ;  Matter  of  Benson,  96  N.  Y.  499,  at 
page  508,  48  Am.  Rep.  646;  Decker  v.  Hoag,  101  Misc.  Rep.  474,  478, 
168  N.  Y.  Supp.  199.  While  the  language  of  the  second  provision  does 
not  dispose  of  all  the  rest,  residue,  and  remainder  of  the  estate,  the 
words  used  are  of  sufficient  import  to  carry  all  his  estate,  unless  limit- 
ed by  other  provisions  of  the  will. 

The  first  provision  of  the  will  of  Daniel  Hunt  speaks  entirely  of  the 
property  in  which  he  enjoyed  a  life  estate.  Apparently  he  did  not 
know  that  he  had  acquired  a  one-fifth  interest  therein  as  the  result  of 
the  death  of  his  daughter,  Hattie  Hunt,  because  the  paragraph  states 
that  his  grandchildren  will  be  each  entitled  to  one-fourth  of  the  prop- 
erty devised  and  bequeathed  by  the  will  of  his  brother.  He  settled  in 
his  mind  the  fact  that  each  grandchild  would  enjoy  one- fourth  part 
of  an  estate  worth  in  all  about  $75,000.  Then  he  makes  the  formal 
statement  that  his  two  sons  are  living  and  working  with  him  and 
helped  him  "to  accumulate  my  property,"  and  further  states,  because 
of  the  fact  that  the  grandchildren  would  inherit  each  one-fourth  part 
of  the  property  in  which  he  had  a  life  estate,  that  he  has  omitted  to  "fur- 
ther provide"  for  them.  Daniel  Hunt  made  more  than  a  bare  recital. 
He*  made  an  explanation.  In  the  first  paragraph  he  refers  entirely  to 
the  life  estate,  and,  when  he  disposes  of  that  to  his  satisfaction,  he 
proceeds  to  take  up  in  the  second  paragraph,  and  make  disposition  of 
his  own  property,  property  acquired  by  his  own  efforts  and  exertions  in 
his  lifetime  with  the  aid  of  his  two  sons.  He  treated  the  life  estate 
property  as  distinct  and  apart  from  his  own  acquired  property.  The 
two  sons  did  not  help  him  acquire  the  one-fifth  interest  in  his  broth- 
er's estate,  which  he  had  inherited  from  his  daughter  Hattie.  There- 
fore a  fair  reading  of  the  first  paragraph  of  his  will  causes  the  second 
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clause  to  create  a  special  residue  of  so  much  of  his  estate  as  he  ac- 
quired in  his  own  lifetime. 

The  authority  strongly  relied  on  by  respondents  is  Smith  v.  Dugan, 
145  App.  Div.  877,  130  N.  Y.  Supp.  649,  affirmed  without  opinion  205 
N.  Y.  556,  98  N.  E.  1116.  That  case  is  clearly  distinguishable  from 
the  one  at  bar,  as  will  be  seen  from  the  reading  of  the  wills  in  question. 
If  the  Court  fails  to  convince  upon  this  point,  then  it  must  meet  re- 
versal. In  Smith  v.  Dugan,  Andrew  Smith  died  without  issue,  and  it 
was  claimed  that,  although  he  took  a  vested  remainder,  of  which  he  was 
apparently  ignorant,  the  recital  in  the  will  excluded  the  two  houses  and 
lots  from  the  residuary  clause,  but  the  court  held  otherwise.  In  that 
case  the  reference  to  the  prior  gift  from  the  father  was  simply  a  bare 
recital.  Andrew  Smith  could  not  have  known  at  the  time  of  the  making 
of  his  will  that  at  the  time  of  his  death  he  would  have  no  children. 
Any  recital  or  statement  before  the  happening  of  the  event  of  his 
death  would  obviously  be  of  no  consequence.  There  was  no  sufficient 
statement,  nor  inference  to  be  drawn,  excluding  the  real  estate  from  the 
residuary  estate.    His  recital  does  not  include  an  explanation. 

In  the  instant  case,  we  have  more  than  a  bare  recital.  Daniel  Htmt 
states  the  effect  of  his  brother's  will,  and  then  he  designates  the  bene- 
ficiaries by  name,  and  their  precise  interests,  and,  because  they  will 
take  such  an  interest  and  are  provided  for,  he  makes  no  "further  pro- 
vision" for  them.  This  paragraph  deals  entirely  with  the  property  con- 
stituting the  Harrison  Hunt  estate,  and  no  other  property,  and  dispos- 
es of  it  once  and  for  all,  as  Daniel  Hunt  thought,  although  perhaps 
mistakenly.  He  treats  it  apart  from  his  property,  as  though  it  were 
a  duty  for  him  to  do  so.  He  gives  as  a  reason  for  giving  his  own  prop- 
erty to  his  two  sons  that  they  helped  him  to  accumulate  it ;  but  they 
did  not  help  him  to  acctmiulate  the  one-fifth  interest  of  Harrison 
Hunt's  property.  The  first  paragraph  is  my  warrant  for  my  inter- 
pretation of  the  intention  of  the  will  maker.  In  its  entire  thought 
we  find  the  purpose  to  do  justice  to  all  the  objects  of  his  bounty. 
The  reference  to  the  interest  he  thought  would  pass  to  the  grand- 
children under  his  brother's  will  leads  to  the  conclusion  that  he 
thought  such  an  interest  was  ample  for  them,  and  he  thought  such 
interest  to  be  each  one-fourth  part.  He  had  concern  for  the  issue  of 
his  blood,  and  it  is  fair  to  believe  that  he  would  have  made  different 
provision  for  them,  were  they  not  secure  in  his  brother's  inheritance. 
In  fact,  he  says  so,  because  he  makes  no  "further  provision"  for  them. 
Having  made  reference  to  his  brother's  gifts,  he  turns  to  a  full  dispo- 
sition of  the  property  he  acquired  by  his  own  labors. 

Therefore  I  conclude  that  the  second  paragraph  of  the  decedent's 
will  created  and  dealt  with  a  particular  residue,  namely,  all  of  the 
property  of  Daniel  Hunt,  exclusive  of  any  interest  accumulated  and 
acquired  by  him  in  his  lifetime,  and  the  intention  to  do  so  appears  from 
the  other  parts  of  the  will ;  that  he  died  intestate  as  to  the  one-fifth 
interest  in  his  brother's  estate,  so  that  it  passed  to  one  of  the  petitioners 
herein,  Raymond  Francis  Chandler,  and  the  decedent's  two  sons,  Ho- 
bart  P.  Hunt  and  Harrison  G.  Hunt,  each  acquiring  one-third  interest 
therein.     The  grandson,  John  Albert  Bell,  Jr.,  predeceased  Daniel 
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Hunt,  asid  dierefore  his  father,  John  Albert  Bell,  acquired  no  interest 
in  any  part  of  the  estate  of  the  late  Harrison  Hnnt,  drfra?9ftd.  Snch  an 
interpretation  of  the  will,  judged  by  the  testator^s  Cfwn  words,  would 
be  both  natural  and  consistent  with  his  desires  and  his  life  lotions 
with  his  grandchildren. 


(115  Misc.  Bep.  577)  

In  n  KELSEF8  ESTATE. 

(SinT0sate*8  Court,  New  Tork  Ooimtj.    June  9.  1921.) 

L  Wais  ^»858(1)— Fand  to  which  testatrix's  estate  entitled  under  will 
•f  deeesised  hnfthand  passes  under  nsidoary  dause  of  her  wHL 

Where  testatrix's  estate  l)ecaine  entitled  to  a  certain  tend  imder  the 
will  of  her  deceased  husband,  she  did  not  die  intestate  as  to  that  ftmd, 

it  pass^g  under  the  residuary  clause  of  her  will. 

t.  wais  <^=>545(4)— Coostmed  to  vest  no  ronainder  Id  cfaOd  ^  testatrix 
4y1ng  before  death  of  life  tenant. 

Under  a  will  bequeathing  the  net  income  of  testatrix's  residuary  estate 
to  the  use  of  a  son  during  his  life,  the  principal,  in  case  of  his  death  with- 
out children  sorrlTing  him,  to  be  divided  equally  among  her  other  children, 
'^  then  liTing,**  the  children  of  any  such  child  dying  before  the  death  of 
the  life  tenant  to  take  the  share  to  which  their  parent  would  hare  been 
entitled,  if  liring,  testatrix's  children  surviTing  the  life  tenant,  who  died 
without  children,  took  the  whole  fund  in  equal  shares  and  no  remaind^ 
vested  in  a  child  of  testatrix  who  died  without  issue  prior  to  the  death 
of  the  life  tenant 

3.  Wills  ^=>455^Where  Intention  of  testator  dear,  no  tedmieal  ndes  of  con- 
struction permuted  to  alter  or  defeat  it. 

Where  the  intent  of  the  testator,  as  ascertained  from  the  words  used, 
is  dear  and  explidt,  no  technical  rules  of  construction  must  be  permitted 
to  alter  or  defeat  it. 

In  the  matter  of  the  estate  of  Helen  E.  Kelsey.  Proceeding  for 
accounting.    Decree  for  distribution  of  fund. 

Wellman,  Smyth  &  Scofidd  and  Geller,  Rolston  &  Blanc,  all  of  New 
York  City,  for  trustees  and  administrators  eta. 

Charles  C.  Sanders,  of  New  York  City  (Edward  J.  McGuire,  of  New 
York  City,  of  counsel),  for  Nellie  Kelsey. 

FOLEY,  S.  [1]  The  construction  of  tlie  will  becomes  necessary 
upon  this  accounting.  By  my  decision  in  the  Matter  of  Charles  Kelsey, 
184  N.  Y.  Supp.  67,  the  estate  of  this  testatrix  (his  widow)  became  en- 
titled to  a  certain  fund.  At  the  outset  I  hold  that  the  testatrix  did  not 
die  intestate  as  to  that  fund,  but  that  it  passed  under  the  residuary 
clause  of  her  will.  Floyd  v.  Carow.  88  N.  Y.  560;  Matter  of  Miner, 
146  N.  Y.  121,  40  N.  E.  788;  Lamb  v.  Lamb,  131  N.  Y,  227,  30  N.  E. 
133. 

[2,3]  Testatrix  left  her  surviving  four  children,  Anna,  Helen, 
Charles,  and  Oscar.    The  residuary  clause  in  her  will  provided : 

"To  my  execntors  hereinafter  named  I  give  and  bequeath  and  devise  all  the 
rest  residue  and  remainder  of  my  estate  real  and  personal  whatsoever  and 

,11  '■  '  ■  -  • 
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w^e^e8oeyer.  *  •  •  And  to  apply  the  net  Income  arising  from  all  the  rest 
of  eald  residue  and  remainder  of  said  proceeds  to  the  use  of  my  son  Oscar 
during  his  natural  life  and  the  principal  thereof  to  be  equally  divided  among 
his  children  at  and  upon  his  decease,  should  he  leave  children  survlylng  him, 
But  in  case  of  his  death  without  leaving  surviving  him  any  children  such  last 
mentioned  principal  shall  he  divided  equally  among  my  other  children  Charles, 
Anna  and  Helen,  if  then  living  and  if  any  of  them  shall  then  be  dead  the 
children  of  such  deceased  child  shall  together  take  the  share  to  which  their 
parent  would  have  been  entitled  If  living." 

The  son  Charles  predeceased  Oscar,  without  issue,  and  at  the  time  of 
Oscar's  death,  Anna  and  Helen  were  living.  The  executrix  of  Charles 
claims  one-third  of  the  fund  upon  the  theory  that  the  remainder  vested 
in  him  at  the  death  of  the  testatrix.  An  alternative  claim  is  made  by 
her  to  one-twelfth  of  the  fund,  on  the  theory  that  the  will  did  not  dis- 
pose effectively  of  the  one-third  of  the  remainder  bequeathed  to  Charles, 
that  the  testatrix  died  intestate  as  to  such  one-third,  and  thereby 
Charles,  as  one  of  her  next  of  kin,  became  entitled  to  that  share.  The 
controlling  language  of  this  paragraph  is  the  phrase  "if  then  living."  It 
fixed  the  persons  who  were  to  take  upon  the  death  of  Oscar,  the  life 
tenant.  The  intent  of  the  testatrix  is  clear  and  explicit  and  no  citation 
of  rules  of  construction  must  be  permitted  to  alter  or  defeat  it. 

The  testatrix  provided  in  effect  that  Helen,  Charles,  or  Anna  must 
survive  at  the  date  of  death  of  Oscar  in  order  to  take.  A  substitutional 
gift  was  provided,  in  case  of  the  death  of  either  before  Oscar,  in  favor 
of  the  children  of  such  deceased  child.  The  survivors  took  the  whole 
fund  in  equal  shares.  By  giving  the  entire  remainder  to  the  children 
surviving  at  the  death  of  Oscar,  she  excluded  any  child  who  pre- 
deceased him.  The  situation  here  is  similar  to  that  in  Matter  of 
Buechner,  226  N.  Y.  440,  123  N.  E.  741,  where  the  word  ''living"  was 
used  to  define  persons  who  would  take  upon  the  happening  of  the  deter- 
mining event — the  death  of  the  life  tenant.  Cardozo,  J.  (226  N.  Y. 
at  ppge  444,  123  N.  E.  742),  pointed  out  that  there  is  no  need  to  resort 
to  technical  rules  of  construction  to  ascertain  beneficiaries  "when  the 
testator  has  defined  the  membership  himself." 

"We  need  no  canon  of  construction  to  justify  that  holding,  except,  indeed, 
the  primary  one,  to  which  all  others  are  subordinate,  that  the  intention  of 
the  testator  is  to  be  sought  in  aU  his  words,  and,  when  ascertained,  is  to  pre- 
vaU.  Robinson  v.  Martin,  200  N.  Y»  159,  164;  MuUarky  v.  SulUvan,  186  N.  Y. 
227,  230,  232." 

See,  also,  Matter  of  Baer,  147  N.  Y.  348;  ^  Metropolitan  Trust  Co.  v. 
Krans,  186  App.  Div.  368,  174  N.  Y.  Supp.  541 ;  Matter  of  Crane,  164 
N.  Y.  71 ;  2  Schwartz  v.  Rehfuss,  129  App.  Div.  630,  114  N.  Y.  Supp. 
92,  affirmed  198  N.  Y.  585,  92  N.  E.  1101;  Lyons  v.  Ostrander,  167 
N.  Y.  135,  138.  60  N.  E.  334. 

The  construction  adopted  by  me  was  also  accepted  by  Mr.  Justice 
Delehanty  (Kelsey  v.  Barbey,  Kelsey  v.  Gibson,  N.  Y.  Law  Journal, 
July  1,  1915),  in  actions  brought  in  the  Supreme  Court,  New  York 
County,  by  the  widow  of  Charles  Kelsey,  involving  other  funds  passing 
under  the  same  clause,  against  the  remaindermen,  Anna  Kelsey  Barbey 
and  the  estate  of  Helen  Gibson.    The  various  cases  cited  by  counsel 

*  41  N.  B.  702.  «  58  N.  B.  47. 
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for  Ndlie  Kelsey  are  not  applicable  here,  for  in  none  of  them  were 
the  words  "if  tfien  living/'  or  similar  language,  used.  While  the 
determination  in  the  Supreme  Court  setsms  to  be  res  adjudicata,  I  prefer 
to  base  my  conclusion  upon  an  independent  construction  of  the  will. 
The  decree  should  therefore  provide  for  distribution  of  the  fund 
equally  between  the  estates  of  the  daughters,  Helen  and  Anna*  Tax 
costs  and  settle  decree  on  notice. 


(115  Misc.  Rep.  84) 

Id  re  McOUlRE'S  ESTATB. 

(Surrogate's  <3ourt,  Bronx  CJoimty.    March,  1921.) 

1.  Exeeoton  and  administnaon  ^=>17(2)— Giuynffian  of  sole  neort  of  kin  held 

entitled  to  appointment  aa  administrator. 

Where  an  infant  is  the  sole  next  of  kin  of  a  decedent,  and  is  entitled  to 
take  all  decedent's  personal  estate,  under  Decedent  Estate  Law,  |  98,  snbd. 
4,  his  guardian  is  entitled  to  appointment  as  administrator  of  decedent, 
under  Code  OLy.  Proc.  §  2588. 

2.  ExeeutoTs    and   administrators   <a=s»17(2)— ^'General    gnarcHan^    defined; 

^guardiaji.'' 

The  term  *'guardian,"  as  used  in  Code  CIy.  Proc.  c.  18^  applies  to  general 
guardian,  and  a  "general  guardian"  is  one  appointed  by  the  Supreme  or 
Surrogate's  Court  under  section  2642,  for  an  infant,  either  over  or  under 
14  years  of  age. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Creneral 
Guardian;   First  and  Second  Series,  Guardian.] 

3.  Guaindian  and  ward  ^s>8— Surrogate's  Court  held  authorised  to  appoint 

guardian  of  person,  or  of  estate,  or  of  both. 

The  Surrogate's  Court  has.  Jurisdiction  to  appoint  a  general  guardian  of 
the  person,  or  of  the  estate,  or  of  both,  in  view  of  Code  Civ.  Proc.  |  2643. 

4.  Guardian  and  ward  ^=>35 — Guardian  of  infant's  estate  entitled  to  infantas 

distrlbutiTe  share  of  estate  of  his  deceased  motlier. 

The  guardian  of  the  estate  of  an  infant  is  entitled  to  receive  and  to 
hold  and  conserve  the  property  of  the  Infant,  and  In  that  capacity  is  en- 
titled to  receive  the  distributive  share  to  which  said  infant  is  entitled  out 
of  the  estate  of  his  deceased  mother. 

5.  Guardian  and  ward  ^=»35 — Guardian  of  person  held  not  entitled  to  ro- 

oeive  or  manage  infant's  property,    t 

The  guardian  of  infant's  person  has  no  authority,  by  virtue  of  his  posi- 
tion, to  receive,  hold,  or  manage  the  infant's  property. 

6.  Executors  and  aAnlnistrators  <@=>17(2) — Guar^an  of  estate  held  entitled 

to  preference  of  appointment  as  administrator  ei  infant's  deceased  motlier, 
as  against  guiar&an  of  person. 

Where  the  guardian  of  the  estate  of  an  infant  and  the  guardian  of 
the  person  both  make  application  to  be  appointed  administrator  of  the 
infant's  deceased  mother,  the  guardian  of  the  estate  of  the  infant  has  a 
preference,  in  view  of  Code  Civ.  Proc.  §  2588  (Laws  1914,  c.  443). 

Petitions  by  the  Irving  National  Bank,  guardian  of  the  estate,  and  by 
Mary  L.  O'Sullivan,  guardian  of  the  person  of  an  infant,  for  appoint- 
ment as  administrator  of  the  estate  of  Florence  P.  McGuire,  deceased. 

^spFor  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Application  of  Irving  National  Bank  granted,  and  that  of  Mary  !*• 
CySuUivan  denied. 

Edward  J.  McGuire,  of  New  York  City,  for  petitioner  Irving  Nat. 
Bank. 

Francis  S.  McAvoy,  of  New  York  City  (George  H.  Taylor,  Jr.,  of 
New  York  City,  of  counsel),  for  petitioner  O'Sullivan. 

SCHULZ,  S.  The  guardian  of  the  estate  of  an  infant  applied  for 
appointment  as  administrator  of  the  goods,  etc.,  of  his  deceased  mother, 
of  whom  such  infant  is  the  sole  surviving  next  of  kin.  The  guardian 
of  the  infant's  person  files  a  similar  petition,  praying  for  her  appoint- 
ment 

[1]  After  stating  the  order  in  which  administration  shall  be  granted 
upon  estates  of  a  decedent,  section  2588  of  the  Code  of  Civil  Procedure, 
so  far  as  material  to  this  controversy,  provides  that — 

"If  a  person  entitled  to  take  aU  the  personal  estate  is  an  infant,  •  •  • 
his  guardian  •  •  *  shaU  have  a  prior  right  to  letters  in  hia  place  and 
stead." 

The  infant  in  question  being  the  sole  next  of  kin  of  the  decedent, 
and  being  entitled  therefore  to  take  all  of  her  personal  estate  (Decedent 
Estate  Law  [Consol.  Laws,  c.  13]  §  98,  subd.  4),  it  follows  that  his 
guardian  is  entitled  to  such  appointment. 

[2]  The  term  "guardian,"  as  used  in  chapter  18  of  the  Code,  applies 
to  general  guardians,  and  a  general  guardian  is  stated  to  be  "one  ap- 
pointed by  the  Supreme,  or  Surrogate's  Court,  for  an  infant,  either 
over  or  under  fourteen  years  of  age."    Code  Civ.  Proc.  §  2642. 

[3]  The  Surrogate's  Court  has  jurisdiction  to  appoint  a  general 
guardian  of  the  person,  or  of  the  property,  or  both.  Code  Civ.  Proc. 
I  2643.  As  both  of  the  guardians  were  appointed  by  the  Surrogate's 
Court,  they  are  both  general  guardians,  and  hence  the  term  "guardian," 
as  used  in  section  25&,  applies  to  them. 

As  the  guardianship  of  the  person  and  the  guardianship  of  the  estate, 
however,  are  not  lodged  in  the  same  individual  or  corporation,,  the 
question  presented  is  which  of  the  guardians  is  entitled  to  such  ap- 
pointment as  administrator,  or,  if,  both  are  so  entitled,  which  one  should 
have  a  preference  over  the  other.  I  have  been  unable  to  find  any  re- 
ported decision  in  which  the  matter  has  been  determined,  and  none 
has  been  drawn  to  my  attention. 

From  an  examination  of  section  2588,  supra,  it  is  evident  that  the 
right  to  appointment  has  been  made  dependent  upon  the  right  to  take 
or  share  in  the  personal  property  of  the  decedent.  While  it  was  held 
in  Matter  of  D'Adamo's  Estate,  212  N.  Y.  214,  106  N.  E.  81,  L.  R.  A. 
191SD,  373,  that  the  decision  in  Lathrop  v.  Smith,  35  Barb.  64,  and  24 
N.  Y.  417,  to  the  effect  that  an  interest  in  the  estate  was  not  a  pre- 
requisite to  appointment,  was  applicable  to  section  2660  of  the  Code  of 
Civil  Procedure,  the  latter  being  the  section  now  known  as  section  2588, 
the  learned  judge  writing  the  opinion  stated  that  radical  changes  had 
been  made  by  tfie  revision  of  1914  (Laws  1914,  c.  443)  and  that  the 
result  of  such  amendments  will  be  to  establish  a  new  rule  hereafter. 
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This  further  appears  from  the  note  to  the  section  in  question  con- 
tained in  the  report  of  the  commission  to  revise  the  practice  and  pro- 
cedure in  Surrogate's  Courts  transmitted  to  the  Legislature  on  Febru- 
ary 9,  1914,  in  which  it  is  stated  that — 

"The  general  inten&on  of  the  changes  is  to  give  only  persons  Interested  the 
right  to  administer." 

As  a  general  rule  it  is  also  to  be  observed  that  the  order  of  appoint- 
ment depends,  with  one  or  two  exceptions,  upon  the  size  of  the  shares 
to  which  the  respective  next  of  kin  are  entitled.  This  is  confirmed  in 
subdivision  8  of  the  section  in  question  to  the  effect  that  among  the 
next  of  kin,  other  than  those  named  in  subdivisions  1-7,  preference 
shall  be  given  to  persons  entitled  to  take  the  largest  share  in  the  estate. 

[4,  5]  The  guardian  of  the  estate  of  the  infant  is  entitled  to  receive 
and  to  hold  and  conserve  the  property  of  'the  infant,  and  in  that  capac- 
ity would  be  entitled  to  receive  the  distributive  share  to  which  the  said 
infant  is  entitled  out  of  the  estate  of  his  deceased  mother.  The  guard- 
ian of  the  infant's  person  has  no  authority,  by  virtue  of  her  position  as 
such,  to  receive,  hold,  or  manage  the  infant's  property. 

[6]  I  am  therefore  of  the  opinion  that,  under  the  sections  of  the 
Code  above  referred  to,  the  guardian  of  the  estate  of  this  infant  has 
a  preference  in  appointment  over  the  guardian  of  the  person.  If  it  be 
assumed,  however,  that  no  such  preference  exists,  and  that  both  of 
these  guardians  have  an  equal  right  to  such  appointment,  then  in  view 
of  the  facts  above  stated,  and  because  the  guardian  of  the  estate  is  also 
the  executor  of  and  trustee  under  the  last  will  and  testament  of  the  de- 
ceased father  of  the  infant,  and  that  its  appointment  will  prevent  the 
necessity  of  giving  a  bond,  tend  to  facilitate  the  administration  of  the 
estate  and  keep  down  the  expenses  of  such  administration,  I  fed  that 
the  best  interests  of  all  concerned  will  be  served  by  appointing  such 
guardian  as  administrator  under  the  provisions  of  section  2588,  supra; 
that— 

"If  there  are  seyeral  persons  equally  entitled  to  administration,  the  snr- 
rogate  may  grant  letters  to  one  or  more  of  such  persons." 

The  application  of  the 'guardian  of  the  estate  of  the  Infant  will 
therefore  be  granted,  and  that  of  the  person  of  the  infant  denied. 
Decreed  accordingly. 
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CUBBY  T.  COYLB. 

(Supreme  Ooart,  Am^ellate  Term,  First  Department.    Jtme  28,  1921.) 

L  LaiMflord  and  tenant  <^=»124  (3) -—Tenant  held  not  entitled  to  dama^^  fmr 
landlord's  failure  to  furnish  electridty. 

Where  lease  provided,  'If  the  landlord  is  requested  to  furnish  elec- 
tric current  to  the  tenant  for  lighting  purposes  and  the  landlord  shall 
furnish  such  current,  that  the  same  shall  be  paid  for  by  the  tenant,'*  tne 
tenant  could  not  recover  for  failure  to  supply  electric  current,  in  the 
absence  of  a  showing  that  tenant  could  not  obtain  electricity  with  or  with- 
out a  separate  meter  for  herself. 

2.  Landlmrd  and  tenant  <i=»124(l) — ^Tenant  ooald  not  reeover  for  landlorvTs 

failure  to  turn  on  water.  In  absence  of  request  on  landlord  therefor. 

A  tenant  could  not  recover  damages  for  landlord's  failure  to  turn  on 
the  water,  in  the  absence  of  a  request  made  on  landlord  therefor. 

3.  Landlord  and  tenant  48=>152(:^)— TenaAt  eould  not  reeoTer  for  failure  to 

make  repairs*  in  absenee  of  showing  of  eonsideration  for  landlord's  agree- 
ment to  repcUr. 

Tenant  could  not  recover  for  landlord's  failure  to  make  repairs  pur- 
suant to  his  promise  contained  In  letter  written  subsequent  to  execution 
of  lease,  in  the  absence  of  a  showing  of  a  consideration  for  the  letter. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Sarah  Curry  against  Ocea  I.  Coyle.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  June  term,  1921,  before  BIJUR,  DEI.EHANTY,  and 
FINCH,  JJ. 

Franc  &  Becker,  of  New  York  City  (Sumner  L.  Samuels,  of  New 
York  City,  of  counsel),  for  appellant. 

Max  Steinert,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  action  is  for  damages  for  the  alleged  breach  of  a 
lease,  in  that  the  defendant,  as  landlord,  failed  to  supply  the  plaintiff, 
as  tenant,  with  steam  heat,  hot  water,  water  for  toilets,  electric  current, 
and  to  make  certain  repairs,  all  of  which  it  is  alleged  the  defendant 
was  obligated  to  do.  The  lease  was  in  writing,  and  was  of  certain 
rooms  on  a  floor  of  a  dwelling  house  in  a  residential  section.  Subse- 
quent to  the  execution  of  the  lease,  the  defendant,  at  the  request  of  the 
plaintiff,  consented  that  the  plaintiff  might  do  private  dressmaking  in 
the  house,  the  plaintiff  taking  the  risk  of  any  violation  of  the  Zoning 
Law,  and  that  the  defendant  would  in  no  wav  be  liable  if  plaintiff  was 
prevented  from  continuing  with  the  dressmaking  business. 

As  a  part  of  the  same  consent,  the  defendant  also  offered  to  paper 
and  to  paint  one  room,  and  to  paint  a  hall  and  a  bathroom,  and  to  clean 
the  paper  and  the  woodwork  and  shades  in  another  room.  There  is 
nothing  to  show  that  there  was  any  consideration  for  the  promise  on 
the  part  of  the  defendant  to  make  these  repairs.  The  plaintiff  failed 
to  take  possession  of  the  premises  leased  until  August  28,  and  the  rea- 
son for  such  failure  constitutes  the  issue  in  this  case  as  tried;  the 
plaintiff  contending  that, .  because  of  the  failure  of  the  defendant  to 
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supply  the  electric  current  and  make  the  repairs,  the  plaintiff  was  un- 
able to  occupy  the  premises,  whereas  the  defendant  claims  that  the 
plaintiff,  in  order  to  be  certain  of  obtaining  the  premises,  was  willing 
to  lease  them  from  the  1st  of  August,  although  she  stated  at  the  time 
she  could  not  occupy  them  until  later  in  the  summer  or  early  f alL 

[1]  The  court  rendered  judgment  for  $350.  In  so  doing  the  court 
seems  to  have  proceeded  on  the  theory  that  the  premises  were  leased 
for  dressmaking  purposes,  and  that  there  was  an  obligation  on  the  de- 
fendant to  make  certain  repairs  and  to  provide  electric  current  The 
respondent  seeks  to  sustain  the  judgment  on  the  theory  that  said 
amount  was  "for  loss  of  occupation,  one  month  and  three  days,  estab- 
lished by  the  amount  paid  by  plaintiff  for  rent  during  this  period, 
$330,"  plus  $20  for  "necessary  repairs  to  wiring  to  obtain  light  for  de- 
mised premises."  An  employee  of  the  Edison  Company  testified  that 
the  electricity  was  turned  off  on  July  16  for  nonpayment  of  bill  ren- 
dered, and  not  reconnected  until  SeptemBer  3,  1920.  The  appellant 
testified  that  it  was  disconnected  because  she  wished  her  caretaker  to 
use  gas  rather  than  electricity.  This  issue  is  removed  from  the  case  by 
the  fact  that  the  lease  provided : 

''And  it  is  expressly  agreed  that  if  the  landlord  is  requested  to  furnish 
electric  current  to  the  tenant  for  lighting  purposes,  and  the  landlord  shall 
furnish  such  current,  Uiat  the  same  shall  be  paid  for  by  the  tenant,    *    •    •  " 

There  is  nothing  in  the  record  to  show  that  there  was  any  request 
made  of  the  landlord  to  supply  the  current,  nor  is  there  any  evidence 
whatsoever  to  show  that  the  plaintiff  could  not  obtain  electric  current, 
with  or  without  a  separate  meter,  directly  for  herself,  and,  in  fact, 
when  plaintiff  was  ready  for  it,  this  is  exactly  what  she  did. 

[2,3]  Plaintiff  also  complains  that  the  water  for  toilets  was  not 
turned  on,  and  that  the  landlord  did  not  proceed  with  the  making  of 
the  repairs.  There  is  not  a  word  in  the  record  to  show  any  request 
made  of  the  landlord  to  turn  on  the  water  for  the  toilets,  and  tiiere 
was  no  obligation  on  the  landlord  to  make  any  repairs,  as  these  were 
not  specified  in  the  written  lease,  and  there  is  no  consideration  shown 
for  the  letter  which  the  landlord  subsequently  wrote. 

It  follows  that  the  judgment  should  be  reversed,  with  $30  costs,  and 
complaint  dismissed  on  the  merits,  with  costs.    All  concur." 


LOEB  A  SCHOENFELD  00.  v*  DUMARBST  et  aL 

(Supreme  Oourt,  Appellate  Term,  First  Deportment.    June  21,  1921.) 

Sales  <@=»53(1) — ^Whether  eontract  called  for  goods  delivered  held  for  jury. 

In  a  seller's  action  against  buyers,  the  question  of  whether  buyers  had 
purchased  the  embroideries  mixed  with  laces  as  actually  delivered,  or 
whether  they  had  purchased  embroideries,  held  for  the  jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Loeb  &  Schoenfeld  Company  against  Albert  Dumarest 
and  another.  From  a  judgment  for  plaintiffs  on  a  verdict,  defendants 
appeal.    Reversed,  and  new  trial  granted. 
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Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

John  Patrick  Walsh,  of  New  York  City  (Francis  X.  Hennessy,  of 
New  York  City,  of  counsel),  for  appellants. 

Alexander,  Cohn  &  Sondheim,  of  New  York  City  (Harry  J.  Sond- 
heim,  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  A  reading  of  the  record  discloses  that  there  is 
ample  evidence  to  have  warranted  submission  to  the  jury,  as  request- 
ed by  defendants,  of  the  question  whether  defendants  purchased  em- 
broideries, or  whether  they  purchased  goods  exhibited  to  them,  and 
which  are  now  claimed  by  plaintiffs  to  have  consisted  of  embroideries 
mixed  with  laces  as  actually  delivered.  The  conversations  at  the  time 
of  the  purchase,  bills  and  letters  sent  by  plaintiffs,  and  a  subsequent 
conversa^tion  testified  to  between  plaintiffs'  representative  and  one  of 
the  defendants,  raised  this  question  squarely. 

The  testimony  is  not  sufficiently  precise  and  complete  to  warrant 
the  expression  of  any  opinion  on  our  part  as  to  the  precise  nature  of 
either  the  form  of  action  appropriate  to  the  situation,  nor  of  the  form 
of  available  defense,  nor  of  the  correct  measure  of  damages  to  be 
applied.  We  therefore  refrain  from  indicating  any  opinion  on  these 
points. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 


VfM.  KLEEMAN  &  CO.,  Ine.,  T.  UNITED  GEM  STORES,  Ine. 

(Supreme  Oourt,  Appellate  Term,  First  Department.    Jane  28,  1921.) 

Oourls  ^S3>190(9) — Order  vacalinff  JudjgmeDt  of  Municipal  Court  reversed,  and 
jQctgineni  veiiistaled.  In  absence  of  allowing  of  good  cause  for  couit'a 
change  of  mind. 

Where  the  ground  for  the  reversal  by  the  Municipal  Oourt  of  its  judg- 
ment ip  a*  case  tried,  without  a  jury  does  not  appear  in  the  order  vacating 
the  judgment  and  ordering  a  new  trial,  and  where  the  record  amply 
sustains  the  judgment  so  reversed,  and  does  not  show  any  good  cause  for 
the  court's  change  of  mind,  the  order  will  be  reversed,  and  judgment 
reinstated,  on  appeal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Wm.  Kleeman  &  Co.,  Incorporated,  agamst  the  United 
Gem  Stores,  Incorporated.  From  an  order  vacating  a  judgment  for 
plaintiff,  and  ordering;  a  new  trial,  plaintiff  appeals.  Order  reversed, 
and  judgment  reinstated. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Levinson  &  Feinsod,  of  New  York  City  (Samuel  J.  Levinson,  of 
New  York  City,  of  counsel),  for  appellant. 
Emmanuel  Lewin,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  The  ground  for  the  reversal  by  the  justice  of  his 
own  decision  in  tliis  case,  tried  without  a  jury,  does  not  appear  in  the 
order  appealed  from;  nor  is  any  good  cause  for  his  change  of  mind 
apparent  from  the  record,  which  amply  sustains  the  judgment  in 
favor  of  plaintiff.  Petsche  v.  MacDonald,  94  Misc.  Rep.  655,  158  N. 
Y.  Supp.  494;  Cameron  v.  Piller,  173  N.  Y.  Supp.  132. 

Order  reversed,  and  judgment  reinstated,  with  $30  costs  to  appel- 
lant 


GRAFSTEIN  v.  INTERBOBOUGH  R.  CO. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  28,  1921.) 

Oarrien  <^=»30S (3)— Street  railroad  held  liable  for  iiMuries  to  passensrer^a 
fingen,  taught  In  creviee  along  htngea  of  door  Inolosiiig  eleetrie  switchee. 

Street  railroad  field  Uable  for  injuries  to  fingers  of  a  passenger,  can^t 
In  the  crevice  along  hinges  of  a  door  inclosing  electric  switches,  when 
the  gnard  shut  the  door  after  having  turned  on  the  switches,  though  his 
fingers  were  not  in  crevice  when  door  was  opened  immediately  prior 
thereto ;  the  railroad  being  required  either  to  so  construct  the  door  that 
passengers  could  not  catch  their  fingers  .in  such  crevice,  or  to  see  to  it 
that  the  guard  did  not  shut  door  when  passengers  might  be  endangered 
thereby. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Isidore  Graf  stein  against  the  Interborough  Railroad  Com- 
pany. Judgment  for  defendant,  after  a  trial  by  a  judge  without  a 
jury,  and  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Herman  Weiss,  of  New  York  City,  for  appellant 
James  L.  Quackenbush,  of  New  York  City  (Henry  F.  Gannon,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  damages  for  personal  injuries  inflicted 
under  the  following  circumstances :  He  boarded  an  Interborough  train 
at  Jackson  Avenue  station  going  south.  Jackson  avenue  is  above  the 
street  level.  The  next  station  south  is  149th  street.  Between  the 
two  the  trains  descends  into  the  tunnel,  and  it  is  the  duty  of  the  guard 
to  turn  on  the  lights  in  the  interval.  Plaintiff  boarded  the  rear  end 
of  a  car,  and,  turning  toward  his  right,  started  to  enter  the  car,  but, 
because  it  was  crowded  or  otherwise,  remained  in  what  would  be  the 
doorway,  placing  his  right  hand  against  what  would  be  the  door  post, 
if  there  were  a  door.  On  the  right  rear  wall  of  the  car  is  a  large  door, 
which  inclosed  the  electric  switches.  This  door  opens  from  right  to 
left.  The  guard  opened  the  door,  turned  on  the  switches,  and  then 
shut  the  door.  Two  of  plaintiff's  fingers  were  caught  in  tJie  crevice 
along  which  the  hinges  of  the  door  are  located. 

The  respondent  seeks  to  sustain  the  recovery  on  the  plea  that  plaintiff 
testified  that  his  fingers  were  not  in  the  crevice  when  the  door  was  open- 

Cs>For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indezee 


Digitized  by 


Google 


Sup.  Ct)  STILLMAN  ▼.  RBES  A  RBSS  69 

(189  N.Y.8.) 

cd,  and  that  therefore  he  must  have  moved  his  hand  between  the  time 
the  door  was  opened  and  the  time  it  was  closed.  As  a  physical  fact 
this  may  or  may  not  be  true.  In  my  opinion  it  is  quite  indifferent.  The 
switches  and  the  door  are  part  of  the  operating  mechanism  of  the 
train.  It  is  manifestly  the  duty  of  the  company  either  to  have  the  door 
so  constructed  that  passengers  carmot  have  their  lingers  caught  in  the 
crevice,  or  else  to  see'  to  it  that  the  guard  does  not  shut  the  door  when 
a  passenger  may  be  endangered  thereby.  The  occurrence  of  the  ac- 
cident is  undisputed. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  $30  costs  to 
appellant  to  abide  the  event. 

FINCH,  J.,  concurs  in  the  result 


STILLMAN  T.  REES  A  REES,  Ine. 

(Supreme  Conrt,  Appellate  Term,  First  Department.    June  28,  1021.) 

Courts  <&=s>190(9)— Jii^Eiiieiil  in  Munidpal  Goort  including  amount  by  inadver- 
teskce  modifled. 

Where  amount  of  judgment  In  Municipal  Court  arrived  at  below  In- 
cluded by  Inadvertence  an  amount  admittedly  deductible,  the  judgment 
will  be  modifled,  by  deducting  that  sum,  with  interest. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Eliza  Stillman  against  Rees  &  Rees,  Incorporated.  From 
a  judgment  for  plaintiff,  after  trial  by  the  judge  without  jury,  defend- 
ant appeals.    Judgment  modified,  and,  as  modified,  affirmed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

William  P.  Thomas,  of  New  York  City,  for  appellant. 
Sapinsky  &  Amster,  of  New  York  City  (Henry  Amster,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  As  it  is  evident  that  in  the  amount  of  the  judg- 
ment arrived  at  below,  namely,  $156.26,  $15  admittedly  deductible  was 
included  by  inadvertence,  the  judgment  must  be  modified,  by  deducting 
that  sum,  together  with  approximately  $1.25,  the  proportionate  interest. 

The  judgment  will  be  modified,  by  reducing  the  same  to  the  siun  of 
$154.06  and  costs  in  the  court  below,  and,  as  so  modified,  be  affirmed, 
without  costs  to  either  party  as  against  the  other. 

^s»For  other  omm  tee  same  topte  A  KETT-NUMBBR  In  all  Key-Numbered  Dtgesti  A  Indexes 


Digitized  by 


Google 


70  189  NOW  TORK  8UPPLBMBNT  (Sup.  Ct« 

ALTMAN  ▼.  YORKVILLE  HOTEL,  Ida. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  ld21.) 

Appeal  and  error  48=s>ll76(l)— JiM^ment  ^Hrected  in  fiivor  of  grfaintiff  for  an- 
disputed  amount  due. 

Where,  accepting  figures  testified  to  by  defendant  and  his  witnesses, 
plaintiff  would  be  entitled  to  a  certain  specific  sum  in  addition  to  that 
allowed  by  the  Judgmemt  from  which  he  appeals,  the  court  will  reverse  the 
judgment  and  direct  a  Judgment  in  favor  of  the  plaintiff  for  such  addi- 
tional amount,  although  defendant  set  up  a  counterclaim  for  underweight 
delivery,  but  gave  no  evidence  tending  to  establish  the  same. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Herman  Altman  against  the  Yorkville  Hotel,  Incorporat- 
ed. From  the  judgment,  plaintiff  aM)eals.  Judgment  reversed,  and 
judgment  directed  in  favor  of  plaintiff. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Frank  P.  Catinella,  of  New  York  City,  for  appellant 
B.  L.  Bradner,  for  respondent. 

PER  CURIAM.  The  plaintiff  delivered  certain  meats  to  the  de- 
fendant. The  bill  of  the  week  ending  November  1,  1920,  amounting 
to  $85.60,  is  not  disputed.  It  was  urged  upon  the  trial  that  other  meat 
delivered  by  the  plaintiff  was  underweight.  Accepting  the  figures  testi- 
fied to  by  the  defendant  and  his  witnesses,  the  plaintiff  would  be  enti- 
tled to  the  additional  sums  of  $69.20  and  $44.85,  making  total  of 
$199.65.  Defendant  set  up  a  counterclaim  for  underweight  deliveries 
covering  an  extended  period,  but  no  evidence  was  given  tending  to 
establish  the  same. 

Judgment  accordingly  reversed,  with  $30  costs,  and  judgment  direct- 
ed in  favor  of  the  plaintiff  for  $199.65,  with  interest  and  costs  in  the 
court  below. 


CASEY  V.  METROPOLITAN  UFB  IS8.  CO. 

(Sapreme  Court,  AppeUate  Term,  First  Department    June  28,  1921.) 

Insuranee  <@=»646(1)— ^Burdeo  of  proving  condltioo  preeedenfe  and  plaintiff's 
noaperformance  thereof  held  on  defendant. 

In  an  action  by  assignee  of  beneficiary  under  a  life  policy,  where 
through  concessions  made  by  defendant's  attorney  plaintiff  made  out  a 
prima  facie  case,  court  erred  in  dismissing  by  reason  of  a  condition  in 
the  poUcy  requiring  the  production  thereof  or  a  legal  excuse  for  its  non- 
production,  where  there  was  no  legal  proof  as  to  what  the  provisions  of 
the  poUcy  were  in  the  respect  named,  for  it  would  seem  that,  if  defendant 
relied  on  a  dismissal  for  noncompliance  with  a  condition  precedent  to  a 
recovery  contained  in  the  policy,,  it  should  have  proven  the  condition  and 
plaintilTs  failure  to  perform  it 

Finch,  J.,  dissenting. 
^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kez-Numbered  Digests  &  Indexes 
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Appeal  from  Mtinicipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Michael  W.  Casey  against  the  Metropolitan  Life  Insur- 
ance Company.  From  a  judgment  for  defendant,  rendered  bv  the 
court  without  a  jury,  plaintiflF  appeals.  Judgment  reversed,  and  new 
trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Michael  W.  Casey,  of  New  York  City,  for  appellant 
Edward  M.  Grout  and  Paul  Grout,  both  of  New  York  City  (Charles 
B.  La  Voe,  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  action  is  upon  a  policy  of  insurance  issued  by 
defendant  on  the  life  of  one  Dennis  Falvey.  Plaintiff  sues  as  assignee 
of  the  beneficiary  thereof.  The  answer  is  a  general  denial  and  "non- 
compliance with  the  conditions  of  the  policy." 

The  record  shows  that  through  concessions  made  by  defendant's 
attorney  the  plaintiff  made  out  a  prima  facie  case.  His  complaint  was 
dismissed,  however,  at  the  end  of  his  case,  for  the  reason  that  the  con- 
ditions of  the  policy  require  the  production  thereof  or  a  legal  excuse 
for  its  nonproduction.  The  learned  court  thus  fell  into  error,  because 
there  was  no  legal  proof  as  to  what  the  provisions  of  the  policy  were  in 
the  respect  n^med.  As  a  matter  of  fact  the  defendant  conceded  that  the 
policy  was  in  Ireland,  taken  there  by  the  widow  of  the  deceased,  who 
refused  to  deliver  the  same  to  the  beneficiary.  It  seems  that,  if  de- 
fendant relied  upon  a  dismissal  for  noncompliance  of  a  condition  pre- 
cedent to  a  recovery  contained  in  the  policy,  it  should  have  proven  the 
condition  and  plaintiff's  failure  to  perform  the  same. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  $30 
costs  to  appellant  to  abide  the  event. 

FINCH,  J.,  dissents. 


COHEN  V.  SAVOY  RESTAURANT,  Ine,,  el  sL 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  19S21.) 

L  Sales  «S943(1)— No  title  passes  in  ease  of  sale  under  mifirepresentatioB 
that  buyer  is  nonezisteiit  eorporation. 

In  case  of  misrepresentation  concerning  the  identity  of  one  with  whom 
the  seller  is  asked  to  deal,  but  who  in  fact  is  not  present,  because  non- 
existent, no  title  passes ;  the  only  Intent  of  the  seUer  being  to  pass  title 
to  the  absent  entity,  in  the  instant  case  a  corporation  which  in  fact  did 
not  exist. 

&  Chattel  moitgiigto  ^»17— Mortgagee  of  boyer  wUlioott  title  reeelved 
nothing. 

Where  plaintiff,  purporting  to  sell  goods,  never  parted  with  title,  be- 
cause acting  under  misrepresentations  that  the  buyer  was  a  corporation, 
which  did  not  in  fact  exist,  the  corporation  for  which  the  buying  agent 

^ssFor  other  eases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  k  Indexes 
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In  £act  purchased  did  not  acquire  title,  and  its  mortgagee  could  receive 
no  more  than  it  had. 
Finch,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Louis  Cohen  against  the  Savoy  Restaurant,  Incorporated, 
and  others.  From  judgment  for  defendants  after  trial  by  a  judge  with- 
out a  jury,  plaintiff  appeals.  Judgment  reversed,  and  judgment  for 
plaintiff  directed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Talley  &  Kunstler,  of  New  York  City  (Harold  L.  Kunstler,  of  New 
York  City,  of  counsel),  for  appellant. 
Komblueh  &  Hutter,  of  New  York  City,  for  respondents. 

BIJUR,  J.  No  disputed  questions  of  fact  arise  in  this  case,  which 
is  submitted  substantially  on  written  documents  and  a  few  concessions. 
Plaintiff  has  replevined  certain  furniture,  which  he  originally  disposed 
of  under  a  conditional  bill  of  sale  dated  September,  1919,  executed  by 
himself,  on  the  one  hand,  and  "Savoy  Restaurant,  Incorporated,  by 
Philip  Gottesman,  President,"  on  the  other.  This  instrument  provides 
that  title  to  the  goods  shall  remain  in  the  plaintiff  until  they  are  fully 
paid  for,  which  it  is  conceded  has  not  been  done.  The  Impleaded  de- 
fendant, Glaser,  claims  title  to  these  same  goods  by  virtue  of  a  chattel 
mortgage  executed  December  9,  1919,  to  himself  by  Savoie  French  Pas- 
try Shop,  Incorporated,  a  domestic  corporation. 

It  was  conceded  at  the  trial  that  there  is  no  such  corporation  as  the 
Savoy  Restaurant,  Incorporated,  and,  of  course,  it  appeared  that  the 
defendant  Glaser  could  not  have  had  constructive  notice  of  the  condi- 
tional bill  of  sale  to  Savoy  Restaurant,  Incorporated,  when  he  took  a 
mortgage  from  the  Savoie  French  Pastry  Shop,  Incorporated.  It  is 
also  conceded  that  at  the  time  Glaser  took  his  mortgage  a  search  in  the 
register's  office  disclosed  no  instruments  of  any  kind  as  against  the 
Savoie  French  Pastry  Shop,  Incorporated.  Finally,  it  was  shown  that 
plaintiff  delivered  the  goods  under  the  conditional  bill  of  sale,  pre- 
sumably at  the  place  of  business  of  the  Savoie  French  Pastry  Shop, 
and  that  the  receipt  is  signed  by  one  Rosenbaum,  and  reads  "Received 
from  Louis  Cohen,  for  Savoy  Restaurant,  Incorporated."  It  also  ap- 
peared that  Rosenbaum  was  secretary  of  the  Savoie  French  Pastry 
Shop,  Incorporated. 

The  question  which  presents  itself  for  determination  is  whether  the 
Savoie  French  Pastry  Shop,  Incorporated,  acquired  title  to  the  goods. 
If  so,  defendant  Glaser  was  a  bona  fide  mortgagee  without  notice,  actual 
or  constructive.  If  not,  the  goods  still  belong  to  the  plaintiff.  It  is 
evident,  however,  that  the  plaintiff  never  parted  with  his  title  to  the 
goods  to  any  one. 

[1,  2]  This  is  not  a  case  where  the  intent  of  the  vendor  is  to  sell  to 
the  person  who  presents  himself,  even  though  he  misrepresents  his 
name  or  other  indicia  of  identity,  for  in  that  case,  it  being  the  intent 
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to  deal  with  the  person  present,  title  would  pass  to  him.  It  is  a  case 
of  misrepresentation  concerning  the  identity  of  one  with  whom  the 
seller  is  asked  to  deal,  but  who  is  not  present — indeed,  in  the  instant 
case  is  nonexistent.  It  is  clear  that  in  that  event  no  title  passes,  for, 
the  only  intent  of  the  vendor  being  to  pass  title  to  the  absent  entity, 
which  it  develops  does  not  exist,  it  follows  naturally  that  no  title  passes. 
Directly  in  point  is  Phelps  v.  McQuade,  220  N.  Y.  232,  115  N.  E.  441, 
L.  R.  A.  1918B,  973.  It  is  superfluous  to  add  that,  since  the  plaintiff 
never  parted  with  title,  the  Savoie  French  Pastry  Shop,  Incorporated, 
did  not  acquire  it,  and  defendant  Glaser,  by  the  mortgage  from  the 
Savoie  French  Pastry  Shop,  Incorporated,  could  not  receive  more 
than  the  Savoie  French  Pastry  Shop,  Incorporated,  itself  had. 

The  principle  does  not  vary,  whether  the  mistake  of  the  seller  is 
due  to  negligence,  fraud,  or  error  on  the  part  of  the  other  party.  From 
the  record  here  it  is  evident  that  plaintiff  intended  to  pass  title,  not  to 
Philip  Gottesman,  whom  it  saw,  but  to  the  Savoy  Restaurant,  Incorpo- 
rated, of  which  he,  intentionally  or  unintentionally,  represented  himself 
to  be  the  president.  There  was  and  is  no  such  entity.  The  necessary 
conclusion  is  that  no  title  passed,  and  that  plaintiff  is  still  the  owner 
of  tiie  chattels  sought  to  be  recovered. 

Judgment  reversed,  with  $30  costs,  and  judgment  for  plaintiff  direct- 
ed, with  appropriate  costs  in  the  court  bdow. 

DELEHANTY,  J.,  concurs. 
FINCH,  J.,  dissents. 


(115  Misc.  Rep.  629) 

DREYEB  V.  WIERS. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1021.) 

landlord  and  tenant  ^=>21SH,  New,  vol.  IIA  Key-No.  Serle(»— Landlord,  oeen^ 
pying  apartment  in  a  buildinsr,  may  recover  another  apartment  therein 
for  his  own  use. 

Under  the  Honsiiig  Law  (Laws  1920,  c.  942)  a  landlord,  occupying  a 
seven-room  apartment  in  a  building,  could  recover  possession  of  a  five- 
room  apartment  occupied  by  a  tenant,  if  the  landlord  in  good  faith  desired 
the  smaller  for  his  own  use,  and  it  was  error  to  condition  recovery  on  his 
exchanging  apartments  with  the  tenant 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Henry  H.  Dreyer  against  Roscoc  M.  Wiers;  plaintiff 
claiming  he  sought  to  recover  a  leased  apartment  for  his  own  use,  be- 
cause smaller  than  an  apartment  in  the  same  building  occupied  bv  him- 
self. From  a  final  order  of  the  Municipal  Court,  reading  "Motion  to 
dismiss  granted,  unless  the  landlord  agrees  to  exchange  apartments  with 
tenant,  latter  to  pay  $110  for  the  seven-room  apartment,"  plaintiff  ap- 
peals.    Reversed,  and  new  trial  ordered. 

^=>Por  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indese» 
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Argiied  June  term,  1921,  before  BIJUR,  DELEHANTY,  awl 
FINCH,  JJ. 

Isaac  Hyman,  of  New  York  City,  for  appellant 
Spoor  &  Russell,  of  New  York  City  (Wm.  E.  RusseB,  of  New  York 
City,  of  counsel),  for  respondent 

FINCH,  J.  The  proceeding  was  brought  by  the  landlord  to  recover 
possession  of  the  apartment  on  the  ground  that  the  same  was  to  be  used 
forthwith  by  himself  and  family,  in  accordance  with  the  provisions  of 
the  statute  familiarly  known  as  the  Housing  Law  (chapter  942,  Laws 
of  1920).  The  landlord  occupied  a  seven-room  apartment  in  the  same 
building;  but  as  his  family  was  about  to  be  reduced  in  size  by  the  mar- 
riage of  his  daughter,  and  his  wife  was  too  old  and  infirm  to  alone  care 
for  the  larger  apartment,  the  landlord  desired  to  obtain  the  five-room 
apartment  occupied  by  the  tenant. 

The  court  declined  to  consider  the  question  of  the  good  faith  of  the 
landlord's  demand,  holding  that  it  was  not  the  intention  of  the  Legis- 
lature to  permit  any  choice  of  apartments  to  a  landlord  occupying  an 
apartment  in  the  same  house.  In  this  the  learned  court  was  in  error. 
The  only  condition  imposed  by  the  Legislature  to  the  right  of  posses- 
sion of  a  landlord  who  desires  the  premises  for  his  personal  occupancy 
is  that  such  demand  is  made  in  good  faith.  It  is  not  to  be  presumed 
that  the  Legislature  intended  to  place  any  greater  restrictions  upon  the 
usual  rights  incident  to  ownership  than  provided  by  the  language  used. 
If  the  landlord  in  good  faith  desired  to  occupy  for  himself  and  his 
family  the  apartment  in  question,  the  court  below  was  without  author- 
ity to  impose  as  a  condition  that  the  landlord  permit  the  tenant  to 
occupy  the  larger  apartment  at  the  rent  fixed. 

It  follows  that  the  order  should  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event    All  concur. 


HARBURGER  v.  STERN  BROS. 

(Supreme  Court  Appellate  Term,  First  Department    June  23,  1921.) 

1.  Sales  <t=:»261(5) — Statement  of  wearing  quality  d  dothes  lield  not  a  war- 
ranty. 

The  salesman's  statement  that  a  suit  of  clothes  "wlU  wear  like  iron" 
was  opinion,  and  not  a  warranty. 

Z,  EvideDce  43=^5(2) — Gonunoii  knowledge  that  holes  in  a  suit  of  dotiies 
seven  months  after  purchase  mi^  be  from  causes  not  seUer^s  fault 

It  is  common  knowledge  that  numerous  holes  in  a  suit  of  clothes  seven 
months  after  sale  might  be  from  many  causes  for  which  the  seller  would 
not  be  liable  on  warranty  of  wearing  quaUty. 

Zm  Sales  ^=>285<2) — Seven  months  lield  an  unreasonaUe  time  for  notiiee  «f 
iMneacfa  of  warranty  of  suit  of  clothes. 

Seven  months  was  as  a  matter  of  law  an  unreasonable  length  of  time 
to  allow  to  elapse  before  giving  notice  of  defects  in  a  suit  of  clothes.  If 
sold  with  warranty  of  wearing  qualities. 

#s»ror  othmr  eases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dis«sts  *  Indtzw 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Leopold  W.  Harburger  against  Stem  Bros.  From  a  judg- 
ment of  the  Municipal  Court  in  favor  of  plaintiff,  on  trial  to  the  court, 
defendant  appeals.  Reversed,  with  $30  costs,  and  complaint  dismissed, 
with  costs 

Argued"  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ.- 

Edgar  H.  Rosenstock,  of  New  York  City  (Reginald  F.  Isaacs,  of 
New  York  City,  of  counsel),  for  appellant. 

Leopold  W.  Harburger,  of  New  York  City,  pro'se. 

PER  CURIAM.  Plaintiff  on  July  28,  1920,  purchased  at  defend- 
ant's department  store  a  ready-to-wear  suit  of  clothes  and  paid  there- 
for $31.50.  He  retained  these  garments  until  February  14,  1921,  when 
he  attempted  unsuccessfully  to  return  them  to  defendant,  for  the 
reason,  as  alleged,  that  the  trousers  were  full  of  holes  and  the  cloth 
of  same  torn  by  reason  of  improper  weaving.  The  action  is  for  breacb 
of  an  express  warranty  and  for  breach  of  contract  based  upon  the 
alleged  statement  of  the  salesman  that  the  suit  "will  wear  like  iron." 

[1]  The  learned  court  below  gave  judgment  for  plaintiff,  on  what 
theory  we  are  at  a  loss  to  know.  The  law  is  well  settled  that  statements 
of  the  character  relied  upon  are  nothing  more  than  mere  expressions 
of  opinion  and  fall  far  short  of  express  warranties.  Bonwit  Teller  & 
Co.  v.  Kinlen,  165  App.  Div.  351,  150  N.  Y.  Supp.  966;  Strauss  v. 
Salzer,  58  Misc.  Rep.  573,  575,  109  N.  Y.  Supp.  734;  Washburn  Co.  v. 
Kindervatter,  147  App.  Div.  115,  131  N.  Y.  Supp.  871.  The  following 
expressions  have  been  held  not  to  constitute  an  express  warranty : 

"XX  pipe  Iron"  (Donnce  v.  Dow,  64  N.  Y.  411) ;  "extra  fine"  peas  (Waeber 
V.  Talbot,  48  App.  Div.  180,  59  N.  Y.  Supp.  396) ;  "best  piece  of  cloth  In  the 
market"  (Strauss  ▼.  Salzer,  58  Misc.  Rep.  573,  109  N.  Y.  Supp.  734) ;  "unsur- 
passed and  unsurpassable"  (League  Cycle  v.  Abrahams,  27  Misc.  Rep.  548^  68 
N.  Y.  Supp.  306) ;  "very  fine  stock"  (Stumpp  &  Walker  Oo.  v.  Lynber  [Sup.] 
84  N.  Y.  Supp.  912) ;  "suitable  and  proper  for  New  York  City  market"  (Bart- 
lett  V.  Hoppock,  34  N.  Y.  118,  88  Am.  Dec.  428)  ;  "very  good  condition" 
(Ginsberg  v.  Lawrence  [Sup.]*  121  N.  Y.  Supp.  337);  "very  fine  reading 
matter,  fit  for  anybody  to  read"  (St.  Hubert  GuUd  v.  Quinn,  64  Misc.  Rep.  336, 
118  N.  Y.  Supp.  582)  ;  "dound  com"  (Lawton  v.  Keil,  61  Barb.  558)  ;  **good 
excellent  butter"  (Greenthal  v.  Schneider,  52  How.  Prac.  133). 

No  particular  phraseology  is  necessary  (Oneida  Mfg.  Co.  v.  Law- 
rence, 4  Cow:  440) ;  but  there  must  be  an  express  and  direct  affirmation 
of  the  kind,  character,  or  description  of  the  goods  (Chapman  v.  Murch, 
19  Johns.  290,  10  Am.  Dec.  227),  upon  which  the  purchaser  relies 
f Crocker  Wheeler  Co.  v.  Johns-Pratt  Co.,  29  App.  Kv.  300,  51  N.  Y. 
Supp.  793). 

[2,  3]  There  is  not  the  slightest  bit  of  evidence  herein  as  to  the  cause 
of  the  holes  in  the  trousers  or  the  time  of  making  same,  or  that  de- 
fendant, as  retailer,  and  not  the  manufacturer  thereof,  was  respon- 
sible for  the  alleged  defect  in  the  weaving  of  the  goods  in  question, . 
which,  it  is  claimed,  was  the  cause  for  the  tears  therein.  It  is  common 
knowledge  that  the  holes  complained  of  might  have  been  due  to  many 
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causes,  for  which  the  defendant  would  not  be  liable ;  but,  even  assum- 
ing that  a  warranty  existed,  plaintiff  was  required  to  show  that  he  had 
given  defendant  notice  of  the  alleged  breach  of  warranty  within  a  rea- 
sonable time  after  he  knew  or  ought  to  have  known  of  such  breach. 
Personal  Property  Law  (Consol.  Laws,  c.  41)  §  130.  That  a  period  of 
about  seven  months  was  allowed  to  elapse  before  such  notice  was 
brought  to  the  attention  of  defendant,  which  was  in  the  circumstances 
as  a  matter  of  law  an  unreasonable  length  of  time,  is  sufficient  in  itself, 
if  for  no  other  reason,  that  plaintiff  was  not  entitled  to  recover. 

The  judgment  should  be  reversed,  with  $30  costs,  and  the  complaint 
dismissed,  with  costs. 


KEPPLEB  V.  WEINER, 

(Supreme  Conrt,  Appellate  Term,  First  Department.    June  28,  1921.) 

Master  aod  servaot  ^=^5— INscliarged  employee  could  not  recover  install- 
ments of  drawiner  account  due. 

Discharged  employee  could  not  recover  installments  of  drawing  account 
due  him  under  employment  contract,  since  his  right  thereto  depended  on 
continued  performance  of  the  contract;  the  employee's  remedy  after  his 
discharge  being  an  action  for  damages. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Louis  Keppler  against  Joseph  Weiner.  From  a  judgment 
for  plaintiff,  after  a  trial  by  a  judge  without  a  jury,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant. 

Oscar  W.  Ehrhorn,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  installments  of  a  drawing  account  due 
him  under  a  contract  of  employment.  It  was  conceded  by  both  sides 
that  plaintiff's  employment  was  terminated  by  what  is  called  a  dis- 
charge, but  what  at  sJl  events  was  a  refusal  of  the  defendant  to  further 
live  up  to  the  terms  of  the  agreement  on  some  datie  in  December,  1920, 
whether  the  15th  or  24th  is  not  material  to  the  question  of  law  in- 
volved. Nevertheless,  plaintiff  has  been  awarded  a  judgment  for  in- 
stallments of  drawing  account  due  him  under  the  contract  up  to  Febru- 
ary 5,  1921.  It  is  quite  evident  that  such  a  recovery  cannot  be  sustain- 
ed. After  his  discharge  plaintiff,  under  appropriate  allegations  and 
proof,  might  be  entitled  to  damages,  but  not  to  a  recovery  based-  on 
continued  performance  of  the  agreement. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appellant 
to  abide  the  event.    All  concur. 

^s»For  other  cases  see  same  topic  *  KBT-NUMBBR  in  all  Key-Nambored  Digests  ft  Indexes 
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HOUAND  V.  LETT. 

(Supreme  Ck>Qrt,  Appellate  Term,  First  Department.    June  23,  1921.) 

Landlord  and  tenant  <@==>170(1)— Landlord  held  not  liable  to  person  U^ored 
by  door  of  entrance  to  cellar. 

One  injured  by  the  falling  of  a  door  in  opening  into  basement,  because 
chain  which  held  it  in  upright  position  broke,  was  not  entitled  to  recoyer 
from  landlord  on  the  theory  of  nuisance,  where  there  was  no  evidence  to 
show  the  condition  of  the  chain  when  the  premises  were  demised  to  a 
tenant  in  possession  of  the  basement ;  the  owner  not  having  covenanted 
to  make  repairs,  although  he  reserved  control  over  the  hallways  and  the 
roof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  John  Holland  against  Isadora  Levy.  From  a  judgment  for 
plaintiff,  after  a  trial  before  the  court  and  a  jury,  defendant  appeals. 
Judgment  reversed,  and  new  trial  ordered.     - 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

George  J.  Finnegan,  of  New  York  City  (Charles  W.  Darling,  of  New 
York  City,  of  counsel),  for  appellant. 

Fred  P.  Harrington,  of  New  York  City,  for  respondent. 

LYDON,  J.  Plaintiff  sued  to  recover  for  personal  injuries  received 
through  the  falling  of  a  door,  which  formed  part  of  the  covering  of 
an  entrance  to  the  stairway  leading  from  the  sidewalk  to  the  cellar  of 
premises  in  the  borough  of  Manhattan,  city  of  New  York.  The  prop- 
erty was  owned  by  the  defendant,  and  the  ground  stores  were  leased 
to  various  tenants  and  subtenants.  The  upper  floors  consisted  of 
living  apartments,  leased  to  various  tenants.  The  owner  reserved 
control  over  the  hallways  and  the  roof. 

The  store  in  front  of  which  the  door  in  question  was  located  was 
occupied  by  a  subtenant,  and  under  the  terms  of  the  lease  the  said 
subtenant  had  the  exclusive  use  of  the  basement  or  cellar  under  this 
store.  The  entrance  to  the  cellar  from  the  sidewalk  was  covered  by  two 
iron  doors,  which,  when  raised,  were  held  in  place  by  a  chain  reaching 
from  one  to  the  other.  It  appears  that  at  about  10:30  o'clock  in  the 
morning  on  June  2,  1919,  the  plaintiff  was  standing  by  the-  side  of  one 
of  these  doors,  which  were  open.  While  standing  there,  one  of  the 
doors  fell  back,  striking  him  on  the  foot,  and  causing  the  injuries,  for 
which  he  recovered  $150  In  the  court  below.  It  is  the  plaintiff's  claim 
that  the  door  fell  because  the  chain  which  held  it  in  an  upright  position 
broke.  He  had  not  noticed  the  chain  before  the  accident;  but,  as 
he  was  lying  on  the  sidewalk  immediately  afterwards,  he  says  he  saw 
a  piece  of  wire  on  one  of  the  broken  ends.  It  further  appears  that  the 
subtenant  went  into  possession  of  the  store  and  basement  on  No- 
vember 1,  1918,  under  a  lease  expiring  September  30,  1921,  and  had 
therefore  been  in  possession  for  a  period  of  8  months  at  the  time  of  the 
accident.    The  owner  had  not  covenanted  to  make  repairs. 

^s»For  other  cases  tee  Mime  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


78  189  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

The  complaint  is  drawn  in  both  negligence  and  nuisance,  and  the 
issue  was  presented  to  the  jury  on  both  theories.  A  careful  reading 
of  the  record  fails  to  disclose  any  evidence  tending  to  establish  negli- 
gence on  the  part  of  the  defendant.  The  jury,  therefore,  must  have 
arrived  at  their  verdict  on  the  theory  of  nuisance.  To  support  the 
charge  of  nuisance,  there  is  no  evidence  to  show  the  condition  of  the 
chain  when  the  premises  were  demised,  or  that  the  doors  were  unlaw- 
fully constructed,  or  that  they  were  outside  the  stoop  or  house  line.  It 
may  be  that  this  defective  chain  became  a  nuisance  while  the  subtenant 
was  in  possession.  If  so,  the  party  responsible  can  only  be  the  person 
who  either  creates  the  nuisance,  or  suffers  it  to  continue.  See  Wolf  v. 
Kilpatrick,  101  N.  Y.  146,  4  N.  E.  188,  54  Am.  Rep.  672.  The  testi- 
mony does  not  show  that  the  defendant  created  it.  It  is  apparent,  there- 
fore, that  the  verdict  of  the  jury  is  not  supported  by  the  evidence. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


LEON  V.  BLAUSTEIN. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1921.) 

Trial  ^^127 — Reference  by  attorney  to  insurance  in  personal  injury  case 
reversible  error. 

In  a  personal  injury  action,  the  action  of  plalntilTs  attorney  in  know- 
ingly injecting  into  the  case  the  fact  that  the  defendant  was  insured 
against  liabiUty,  where  it  was  impossible  to  ascertain  whether  the  jury 
had  been  adversely  influenced  thereby,  held  ground  for  reversal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Paul  Leon  against  Isaac  Blaustein.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

William  Merkle,  of  New  York  City,  for  appellant. 
Almy,  Van  Gordon  &  Evan?,  of  New  York  City  (Benoni  B.  Gattell, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  This  is  an  action  in  negligence  to  recover  for 
personal  injuries.  During  the  examination  of  one  of  his  witnesses  the 
attorney  for  the  plaintiff  brought  out  that  the  defendant  was  insured 
against  accident,  whereupon  the  attorney  for  the  defendant  objected, 
and  moved  to  strike  the  reference  to  the  insurance  company  from  the 
testimony.  The  court  denied  the  motion  to  strike  out.  Defendant  im- 
mediately moved  to  withdraw  a  juror  and  that  a  mistrial  be  declared, 
which  motion  was  also  denied.  Thereafter  the  plaintiff's  attorney 
brought  out  for  the  second  time,  in  the  examination  of  the  plaintiff  him- 
self, a  reference  to  the  fact  that  the  defendant  was  insured. 
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It  is  impossible  to  escape  the  conclusion  that  the  attorney  for  the 
plaintiff  knowingly  injected  into  the  case  the  fact  that  the  insurance 
company  was  involved  in  the  defense  of  the  action,  and  that  such  fact 
has  had  a  material  bearing  upon  the.restilt  arrived  at  by  the  jury.  Our 
attention  is  called  to  the  case  of  Di  Tommaso  v.  Syracuse  University, 
172  App.  Div.  34,  158  N.  Y.  Supp.  175,  affirmed  218  N.  Y.  640,  112 
N.  £.  1057.  But  the  situation  in  that  litigation  is  not  analogous  to  the 
case  at  bar.  There  the  fact  that  the  defendant  was  insured  was  in- 
cidentally brought  out  in  testing  the  credibility  of  a  witness,  while  here 
it  was  laiowingly  brought  out  for  the  purpose  of  influencing  the  ver- 
dict of  the  jury.  Under  such  circumstances  the  rule  applies  as  laid 
down  in  the  case  of  Aiken  v.  Lee,  206  N.  Y.  20,  99  N.  E.  85,  Ann. 
Cas.  1914A,  947,  to  the  effect  that,  where  the  jury  may  have  been  ad- 
versely influenced  by  such  evidence,  a  judgment  for  the  plaintiff  will 
be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event 


ANASTASION  v.  KOPEL. 

(Supreme  Ck>iirt,  Appellate  Term,  First  Department    June  2Q,  1921.) 

Landlord  and  tenant  <8=>278M,  New,  vol.  IIA  Key-No.  Series^ Tenant  entitled 
to  day  in  court  on  issue  of  wbether  landlord,  seeking  premises  for  own 
use^  is  acting  in  good  faith. 

In  landlord's  proceeding  for  possession  of  apartment  on  the  ground 
that  he  required  It  for  his  own  use,  under  Laws  1920,  c.  942,  In  which 
defendant  denied  the  landlord's  allegations,  the  court  was  not  warranted 
in  making  order  awarding  landlord  possession  without  taking  testimony; 
the  tenant  being  entitled  to  his  day  in  court  on  the  issue  as  to  whether 
landlord  was  acting  in  good  faith. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Proceedings  by  Salvatore  Anastasion,  landlord,  against  Leop  Kopel, 
tenant.  From  an  order  awarding  the  landlord  possession,  the  tenant 
appeals.    Order  reversed,  and  new  trial  ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Charles  Firestone,  of  New  York  City  (Hyman  Orlean,  of  New  York 
City,  of  counsel),  for  appellant. 

Arthur  A.  Henning,  of  New  York  City,  for  respondent, 

PER  CURIAM^  According  to  the  papers  presented  on  this  appeal, 
it  appears  that  the  landlord,  Anastasion,  filed  a  petition  demanding  the 
possession  of  the  tenant's  apartment  on  the  ground  that  he  required  the 
same  for  his  own  use.  Upon  the  return  day  of  the  petition,  and  after 
an  oral  answer  denying  its  allegations  had  been  interposed  by  the  ten- 
ant, the  presiding  justice,  without  taking  testimony  or  having  any  wit- 
nesses sworn,  made  an  order  awarding  possession  to  the  landlord. 
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Thereafter  the  tenant  moved  to  set  the  order  aside,  which  motion  was 
denied. 

.  Under  chapter  942  of  the  Laws  of  1920,  the  landlord  could  obtain 
possession  of  the  premises  in  question  by  showing  that  he  required  the 
same  for  the  immediate  and  personal  occupancy  of  himself  and  family. 
In  Kahrs  v.  Eygabroad,  114  Misc.  Rep.  395,  186  N.  Y.  Supp.  531,  this 
court  held  that  to  recover  in  such  cases  the  landlord  must  allege  and 
prove  his  good  faith.  The  tenant  herein  states  that  the  plaintiff  has 
other  apartments  in  the  building  which  will  serve  his  purpose.  How- 
ever, we  cannot  go  into  the  merits  of  the  issue,  for  the  reason  that  no 
testimony  is  submitted.  The  tenant  is  entitled  to  his  day  in  court,  and 
to  obtain  that  for  him  it  is  necessary  to  vacate  the  order  awarding  the 
premises  to  the  landlord. 

Order  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  the  event 


GOETZ  V.  WERTHEIM. 

(Supreme  Court,  Appellate  Term,  Mrst  Department.    June  21,  1021.) 

Master  and  servant  ^=>80(  14)— -Employee's  breach  of  oontmet  issue  f«r  jury. 

In  an  employee's  action  for  share  of  profits,  the  question  whether  he 
committed  a  breach  of  his  contract  -of  employment  in  leaving,  or 
whether  he  left  for  sufficient  cause,  should  be  submitted  to  the  Jury ;  such 
issue  having  a  direct  bearing  on  the  employee's  right  to  profits. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Israel  B.  Goetz  against  L€o  Wertheim.  Judgment  for 
plaintiff,  and  defendant  appeals.    Modified  and  affirmed,  on  conditions. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
•  FINCH,  JJ. 

Joseph,  Demov  &  Feinstein,  of  New  York  City  (Jacob  S.  Demov,  of 
New  York  City,  of  counsel),  for  appellant. 
Alexander  A.  Mayper,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event,  unless  within  20  days  plaintiff 
files  a  written  stipulation  agreeing  to  a  reduction  of  the  judgment  to  the 
sum  of  $648.12,  with  appropriate  interest  and  costs  in  the  court  below» 
and  in  that  event  said  judgment  is  so  modified,  and,  as  modified,  affirm- 
ed, without  costs  to  the  appellant.  Whether  the  plaintiff  committed  a 
breach  of  his  contract  of  employment  by  leaving,  or  left  for  sufficient 
cause,  should  have  been  submitted  to  the  jury,  as  such  issue  had  a  direct 
bearing  on  the  right  of  the  plaintiff  to  profits  for  the  year  1919. 
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PENSBL  ▼.  LEVI 

(Sapreme  Court,  Appellate  Term,  First  Department    June  28,  1921.) 

Landlord  and  tenant  ^=>tl^%.  New,  toL  llA  Key-No.  Series^Tenant,  as- 
serting unreaaonablenefis  of  rent  In  sumnuury  proeeeding,  entitled  to  a 
trial  of  the  Issues,  even  though  a  lawyer. 

In  a  summary  proceeding,  a  tenant,  whose  answer  appropriately  and 
pursuant  to  the  new  bousing  laws  set  up  the  unreasonableness  of  the  rent, 
should  not  hare  been  refused  a  trial  of  such  issue  on  statement  that  he 
was  a  lawyer  and  that  the  court  would  not  make  a  new  contract  for  him. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceeding  by  Louise  M.  Pensel,  landlord,  against  Sol 
Levi,  tenant.  From  a  final  order  for  the  landlord,  the  tenant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Leopold  W.  Harburger,  of  New  York  City,  for  appellant 
Groehl  &  Weiss,  of  New  York  City  Qohn  J.  Weiss,  of  New  York 
City,  of  counsel),  for  respondent 

PER  CURIAM.  The  only  record  on  this  appeal  is  a  statement  by 
the  learned  judge  below  that  the  case  was  tried  in  an  informal  manner, 
and  that,  the  defendant  being  a  lawyer,  the  court  would  not  make  a 
new  contract  for  him.  The  answer  interposed  appropriately,  and  pur- 
suant to  the  new  housing  laws,  set  up  the  unreasonableness  of  the  rent. 
The  tenant  was  entitled  to  a  trial  of  the  issues. 

The  judgment  is  therefore  reversed,  and  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event. 


ANCHOR  PRESS  v.  TRADE  LITHOGRAPH  CX>. 

(Supreme  Court,  AppeUate  Term,  First  Department    June  28,  1921.) 

ContaMts  ^=»322(3) — ^Evidence  held  not  to  show  oompliaiiee. 

In  an  action  to  recover  balance  due  for  printing,  cutting,  and  folding 
certain  folders  under  a  written  contract,  where  defendant  denied  due 
performance  of  the  contract  and  counterclaimed  for  damages  growing  out 
of  defective  work,  court  erred  in  allowing  a  full  recovery  for  the  plain- 
tiff, where  record  showed  that  a  substantial  portion  of  the  folders  were 
defective,  and  did  not  show  a  waiver  of  objections  on  the  part  of  the 
defendant 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  the  Anchor  Press  against  the  Trade  Lithograph  Company. 
From. a  judgment  for  plaintiff,  after  a  trial  by  the  court  without  a  jury, 
defendant  appeals.   Judgment  set  aside,  and  new  trial  ordered. 
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Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Alley,  Lee  &  Voorhees,  of  New  York  City  Qoseph  Day  Lee,  of  New 
York  City,  of  counsel),  for  appellant. 
Henry  S.  Goodspeed,  of  New  York  City,  for  respondent. 

FINCH,  J.  This  action  was  brought  to  recover  a  balance  due  for 
printing,  cutting,  and  folding  certain  folders  under  a  written  contract 
The  defendant  denies  the  due  performance  of  the  contract  and  coun- 
terclaims for  damages  growing  out  of  the  defective  work.  The  learned 
court  below  has  allowed  a  full  recovery  for  the  plaintiff  as  upon  a  con- 
tract fully  performed  and  has  dismissed  on  the  merits  the  counter- 
claim. 

A  reading  and  analysis  of  this  record,  including  the  exhibits,  with 
the  aid  of  the  briefs,  shows  (and  in  fact  the  plaintiff  admitted)  that 
a  substantial  portion  of  the  folders  were  defective.  There  is  some  at- 
tempt at  testimony  showing  a  possible  waiver  of  the  objections  on  the 
part  of  the  defendant,  but  this  testimony  is  not  sufficient,  as  disclosed 
by  this  record,  to  authorize  a  finding  for  the  plaintiff  on  this  ground. 

It  follows  that  the  judgment  must  be  set  aside  as  against  the  weight 
of  the  evidence,  and  a  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


PAFP  T.  INTERBOROUGH  RAPID  TRANSIT  CO.  el  al. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1921.) 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Anton  Papp  against  the  Interborough  Rapid  Transit  Com- 
pany and  another.  From  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.     Affirmed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
PINCH,  JJ. 

William  Weiss,  of  New  York  City,  for  appellant. 

Robert  E.  Bergman,  of  New  York  City  (Joseph  Hirschman,  of  New 
York  City,  of  counsel),  for  respondent  Antes. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel),  for  respondent  Interborough  Rapid  Transit  Co. 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

FINCH,  J.  I  dissenf.  The  plaintiff  was  a  lawful'  passenger,  rid- 
ing downtown,  seated  in  the  cross-seat  of  an  elevated  railroad  train  of 
the  corporate  defendant.  A  sign  commanded  that  the  window  remain 
open.  Plaintiff's  hands  were  well  within  the  car,  holding  a  newspaper, 
which  the  plaintiff  was  reading.  While  passing  the  133d  Street  station, 
a  large  piece  of  plaster  from  the  wall  of  a  building  fell  through  the 
window  of  the  train  and  inflicted  the  injuries  for  which  plaintiff  sues. 
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It  appears  that  within  the  last  4  or  5  years  the  elevated  tracks  have  been 
relocated,  and  now  are  within  2  inches  of  the  wall  of  the  house,  so 
that  the  house  is  much  shaken  by  the  passing  trains,  and  the  plaster 
continuously  has  been  falling  down,  and  has  had  to  be  continuously 
repaired 

It  is  a  fair  inference  that  the  injuries  in  the  present  case  were  caused 
by  the  25  or  30  feet  of  plaster  falling.  The  individual  defendant  is  tiie 
owner  of  the  house  from  which  the  plaster  fell.  As  a  part  of  the  plain- 
tiflE's  case  he  called  the  defendant  Antes,  who  admitted  that  the  plaster 
had  fallen  from  time  to  time  since  the  relocation  of  the  tracks,  and  had 
been  repaired  from  time  to  time,  but  that  since  the  repair  of  the  plas- 
ter in  1918  down  to  the  time  of  the  accident  she  had  not  known  any  to 
fall  down.  The  testimony  of  tihe  witness  was  contradictory  on  this 
issue,  which  was  the  vital  issue  in  the  case.  At  the  dose  of  the  plain- 
tiff's case  the  court  dismissed  the  complaint  as  to  botJi  the  defendants. 
In  this  the  court  was  in  error.  So  far  as  the  individual  defendant  is 
concerned,  the  doctrine  of  res  ipsa  loquitur  applies.  Kaiser  v.  Wash- 
bum,  55  App.  Div.  159,  66  N.  Y.  Supp.  764. 

The  contradictions  in  the  testimony  of  the  individual  defendant  tak- 
en in  connection  with  the  fact  that  the  latter  was  an  interested  witness 
made  her  credibility  a  matter  to  be  passed  on  by  the  jury.  Meeteer  v. 
Manhattan  Ry.  Co.,  63  Hun,  533, 18  N.  Y.  Supp.  561 ;  O'Neill  v.  Third 
Ave,  R.  Co.,  78  Hun,  183,  28  N.  Y.  Supp.  917;  Canajoharie  National 
Bank  V.  Diefendorf,  123  N.  Y.  191,  25  N.  E.  402,  10  L.  R.  A.  676. 
So  far  as  the  corporation  defendant  is  concerned,  an  issue  was  raised 
of  the  exercise  of  due  care  for  the  safety  of  its  lawful  passengers  which 
should  have  been  submitted  to  the  jury. 

It  appears  that  the  railroad  station  office  faced  directly  this  wall  from 
which  the  plaster  fell,  and  it  appears  that  some  of  the  plaster  fell  on 
the  railroad  station,  and  when  there  is  testimony  that  "this  condition 
continued  from  time  to  time  for  five  or  six  years,"  there  is  raised  a 
fair  issue  as  to  whether  the  railroad  company  should  not  have  adopted 
means  to  have  protected  its  passengers. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 


KABAT  V.  LEFKOWITZ. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1921.) 

Courts  ^=»188(3)— Aotion  held  one  for  reformal^oo  of  agreement,  of  which 
Mimieipal  Comt  had  no  Jurisdiction. 

Where  a  written  agreement  was  entered  into  between  plaintiff  and 
defendant,  wherennder  plaintiff  bought  shares  in  a  corporation  for  an 
agreed  price,  a  suit  by  plaintiff  to  recover  back  part  of  this  money  as 
for  money  had  and  recelyed,  on  the  theory  that  there  was  a  mistake  made 
hi  the  calculations  under  which  the  price  fixed  in  the  agreement  was 
arrived  at,  was  an  action  for  reformation  of  an  agreement  on  the  ground 
of  mistake,  and  the  Municipal  Court  had  no  jurisdiction. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Samuel  R.  Kabat  against  Sidney  A.  Lefkowitz.  From 
an  order  vacating  a  judgment  in  his  favor,  and  granting  a  new  trial 
after  a  trial  by  a  judge  without  a  jury,  plaintiflf  appeals.  Order  af- 
firmed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ, 

Mortimer  Neuman,  of  New  York  City,  for  appellant 
Abraham  Beier,  of  New  York  City,  for  respondent. 

PER  CURIAM.  A  written  agreement  had  been  entered  into  be- 
tween plaintifif  and  defendant,  whereunder  plaintiff  bought  from  de- 
fendant the  latter's  shares  in  a  corporation  for  an  agreed  price.  Plain- 
tiff now  ^ues  to  recover  back  part  of  this  money  as  for  money  had  and 
received,  on  the  theory  that  there  was  a  mistake  made  in  the  calcula- 
tions under  which  the  price  fixed  in  the  agreement  was  arrived  at. 

It  is  evident  that,  as  this  is  in  substance  an  action  for  the  reformation 
of  an  agreement  on  the  ground  of  mistake,  the  Municipal  Court  had  no 
jurisdiction.  The  grounds  for  granting  the  order  appealed  from  have 
not  been  stated,  but  inasmuch  as  the  complaint  should  have  been  dis- 
missed, as  moved  by  the  defendant,  the  vacating  of  the  judgment  was 
right,  and  upon  a  new  trial  the  case  can  be  disposed  of  according  to  law. 

The  order  is  therefore  affirmed,  with  $25  costs. 


RESOLUTE  INVESTING  CO^  Ine.,  ▼.  FREEMAN. 

(Snpreme  Ck>urt,  Appellate  Term,  First  Department.    June  23,  1921.) 

Landlord  and  tenant  ^=>200 (1^6)— Payment  of  rent  under  lease  not  bar  to  dfr* 
fense  of  unreasonableness. 

Payment  by  tenant  of  rent  prescribed  by  lease  for  two  months  was  not 
a  waiver  of  defense  of  reasonableness  of  rent,  under  Laws  1920,  cc.  t*44, 
945,  in  an  action  by  the  landlord  to  recover  the  third  month's  rent. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  the  Resolute  Investing  Company,  Incorporated,^  against 
Peyser  Freeman.  From  a  judgment  and  order  awarding  certain  prem- 
ises to  the  plaintiff,  defendant  appeals.  Judgment  and  order  reversed, 
and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Wasserman  &  Erenstoft,  of  New  York  City  (Frank  Wassennan,  of 
New  York  City,  of  counsel),  for  appellant. 

Jacob  I.  Berman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  On  the  1st  of  November,  1920,  the  parties  to  this 
proceeding  entered  into  a  written  lease  covering  an  apartment  in  the 
city  of  New  York  under  the  terms  of  which  the  tenant  was  to  pay  rent 
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at  the  rate  of  $140  per  month.  The  latter  paid  the  same  for  the  fol' 
lowing  months  of  December  and  January,  but  refused  to  pay  the  same 
for  February,  whereupon  the  landlord  instituted  this  proceeding  to  ob- 
tain possession  of  the  premises.  The  tenant  appeared  by  an  attorney 
upon  the  return  day  of  the  writ  and  presented  a  written  answer,  alleg- 
ing that  the  rent  demanded  was  unjust,  unreasonable,  and  oppressive, 
and,  tendering  the  February  rent  into  court,  demanded  a  trial  by  jury. 
The  court  refused  to  accept  tenant's  answer,  and  granted  jud|;ment 
in  favor  of  the  landlord,  on  the  ground  that,  the  tenant  having  paid  the 
rent  under  the  lease  since  the  1st  of  November,  1920,  the  defense  of 
reasonableness  was  waived  as  a  matter  of  law.  By  this  court,  in  B.  & 
S.  Realty  Corporation  v.  Wald,  187  N.  Y.  Supp.  436,  the  law  applicable 
to  situation  of  this  kind  was  stated  as  follows : 

'*No  ratification  of  the  contract,  however,  can  debar  the  tenant  from  Inters 
posins  the  defense  that  the  rent  is  unreaBonable  and  oppressive.  Under 
chapters  044  and  945  of  the  Laws  of  1920,  the  tenant  who  pleads  this  defense 
does  not  disaffirm  his  contract,  nor  is  he  obliged  to  relinquish  the  benefits 
he  has  received  under  the  contract,  and  a  failure  to  claim  the  right  granted 
to  him  by  statute  to  continue  in  possession  of  the  demised  premises  upon  pay- 
ment of  a  reasonable  rent  is  not  waived  by  the  tenant's  failure  to  use  such 
right  at  the  first  opportunity." 

Under  the  circumstances  the  defendant's  answer  should  have  been 
accepted. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  $30  costs 
to  appellant  to  abide  the  event. 


WTOELITZ  v.  ROSENTHAL  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  23, 1921.) 

Landlord  and  tenant  ^=»200(1%)— Judgment  for  rent  vritbont  foundation, 
in  alisenee  of  proof  of  reasonableness. 

In  an  action  for  rent,  where  defendant  claimed  that  rent  was  unjust, 
unreasonable,  and  oppressiye,  and  the  usual  bill  of  particulars  was  filed, 
as  required  by  Laws  1920,  c.  944,  a  verdict  for  plaintiff  had  no  founda- 
tion, where  plaintiff  Introduced  no  proof  on  any  items  of  the  bill  of  par- 
ticulars concerning  maintenance  charges  of  the  property,  the  income  de- 
rived therefrom,  or  whether  or  not  there  was  any  return  received  from 
the  letting ;  the  Jury  using  the  bill  of  particulars  in  determining  the  issue. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Samuel  Widelitz  against  Sam  Rosenthal  and  another. 
From  a  judgment  for  plaintiff,  rendered  on  a  jury  verdict,  defendants 
appeal.    Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Komblueh  &  Hutter,  of  New  York  City  (Arthur  Hutter,  of  New 
York  City,  of  counsel),  for  appellants. 
Nathan  Frank,  of  New  York. City,  for  respondent. 
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PER  CURIAM.  The  complaint  is  for  rent  of  premises  occupied  by 
defendant  for  dwelling  purposes.  The  answer,  a  denial  and  a  plea 
that  such  rent  is  unjust,  unreasonable,  and  oppressive.  The  record  is 
replete  with  errors  to  the  prejudice  of  defendant,  but  in  the  view  we 
take  of  the  situation  presented  it  will  be  unnecessary  to  discuss  more 
.  than  one,  which  in  itself  requires  a  reversal  of  the  judgment. 

The  usual  bill  of  particulars  was  filed,  as  required  by  chapter  944  of 
the  Laws  of  1920,  and  while  the  statute  presumes  on  the  issue  raised 
that  the  rent  demanded  was  unreasonable,  no  proof  whatever  was  sub- 
mitted by  plaintiff  on  any  items  of  the  bill  of  particulars,  concerning 
maintenance  charges  of  the  property,  the  income  derived  therefrom,  or 
whether  or  not  there  was  any  return  received  from  his  letting.  Thus  the 
record  shows  that  there  was  no  evidence  from  which  it  could  be  deter- 
mined the  reasonable  rental  value  of  the  property  in  question,  and  yet 
in  that  situation  the  learned  trial  judge,  over  defendant's  objection  and 
exception,  permitted  the  jury  to  take  and  consider  the  bill  of  particulars 
in  determining  the  issue.  A  verdict  rendered  on  such  facts  has  no 
foundation. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


(115  Misc.  Rep.  624) 

ROSING  et  aL  ▼.  PARKSIDE  MILLS,  Ine. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  21, 1921.) 

L  Sales  <^182(1)— Whether  purchaser  had  rigM  to  rejeet  part  of  goods  ten- 
dered held  for  the  jury. 

Where  plaintiff  agreed  to  purchase  and  defendant  to  sell  75  pieces  of 
certain  cloth  at  an  agreed  price,  and  goods  were  to  be  delivered  in  in- 
stallments during  the  months  from  May  to  August,  and  they  were  de- 
livered from  time  to  time  up  to  and  including  December,  and  beginning 
in  August  pieces  from  time  to  time  were  rejected  and  returned  to  defend- 
ants, who  accepted  them  and  issued  credit  memoranda  therefor,  whether 
plaintiffs  had  the  right  to  reject  part  of  the  goods  without  rejecting  all  of 
them,  and  whether  the  contract  was  divisible,  held  for  the  jury,  both  un- 
der the  rules  of  the  common  law  and  the  provisions  of  Personal  Property 
Law,  S  125,  subd.  3,  section  126,  subd.  2,  and  section  166. 

2.  Appeal  and  error  <d=s>193(l)— Too  laiie  on  aweal  to  urge  defeets  In  plead- 
log. 

Where  defects  in  pleading  were  not  urged  in  the  trial  court,  and  the 
issue  was  tried  as  presented,  it  was  too  late  to  raise  the  point  for  the 
first  time  on  appeal. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Emanuel  L.  Rosing  and  another  against  the  Parkside  Mills, 
Incorporated.  From  a  judgment  dismissing  the  complaint  at  the  end 
of  plaintiffs'  case,  they  appeal.  Judgment  reversed,  and  new  trial 
granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 
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Gordon,  Tafly  &  Gordon,  of  New  York  City  (Reuben  Tally  and  Da- 
vid  Kraus,  both  of  New  York  City,  of  counsel),  for  appellants. 

Kleiner,  Britwitz  &  Nadel,  of  New  York  City  (Lewis  Nadel  and 
Joseph  Kleiner,  both  of  New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  Plaintiffs  are  engaged  in  the  manufacture  of 
suits  and  coats,  and  the  defendant  in  the  manufacture  of  woolen  cloth. 
On  April  30,  1919,  the  former  placed  a  written  order  with  defendant 
for  75  pieces  of  its  silvertone  doth,  each  piece  to  average  55  yards,  at 
the  agreed  price  of  $3.37%  per  yard.  The  goods  were  to  be  delivered 
in  installments  during  the  months  of  May,  June,  July,  and  August 

As  a  matter  of  fact  they  were  delivered  from  time  to  time  up  to  and 
including  December,  1919.  The  goods  delivered  in  June  and  July  con- 
formed to  the  contract,  and  were  accepted  and  made  into  garments 
by  plaintiffs.  One  of  the  pieces  delivered  in  August  was  defective,  and 
was  returned  to  the  defendant.  Thereafter  other  pieces  were  foimd 
defective  and  also  returned.  Of  the  75  pieces  contracted  for,  59  were 
accepted  and  made  into  garments,  and  16  were  rejected  as  defective 
and  returned  to  the  defendant.  This  action  was  instituted  to  recover 
damages  sustained  by  the  plaintiffs  by  reason  of  the  defendant's  re- 
fusal to  replace  the  16  defective  pieces  at  the  contract  price.  The 
court  below  dismissed  the  complaint  at  the  close  of  plaintiffs'  case  with 
this  statement : 

**The  common  law  that  the  purchaser  of  merchandise  may  not  reject  part  of 
a  shipment  of  merchandise  and  accept  the  remainder  has  not  been  changed. 
This  Is  still  the  law,  notwithstanding  sections  125  and  156  of  the  Personal 
Property  Law.  The  purchaser  must  either  accept  or  reject  all.  Such  has 
always  been  the  law,  and  has  only  recently  been  followed  In  the  case  of 
Portfolio  T.  Rubin,  reported  in  180  N.  Y.  S.  620.  Motion  to  dismiss  the  com- 
plaint must  therefore  be  granted." 

[1]  Since  the  trial  of  the  action  the  Portfolio  Case,  referred  to  by 
the  learned  court  below,  has  been  reversed  by  the  Appellate  Division 
of  this  Department,  in  Portfolio  v.  Rubin,  196  App.  Div.  316,  187  N, 
Y.  Supp.  302,  whether  upon  this  particular  point  is  immaterial.  A 
review  of  the  authorities  disclpses  that,  under  the  circumstances  pre- 
sented, it  was  error  to  grant  the  motion  to  dismiss.  The  defendant 
accepted  the  return  of  the  16  pieces  of  goods  in  question  and  issued 
its  credit  memoranda  therefor.  There  is  no  evidence  that  it  claimed 
the  right  to  have  all  the  75  pieces  accepted  or  rejected. 

In  the  Portfolio  Case,  supra,  the  Appellate  Division  pointed  out  at 
page  304  that : 

"Prior  to  the  enactment  of  the  Personal  Property  Law  it  was  the  rule  of 
the  common  law  as  administered  in  this  Jurisdiction  that  where  a  single 
contract  of  sale  was  divisible,  as  where  it  embraced  different  kinds  or  grades 
of  goods'  at  specified  prices  for  each,  the  goods  of  one  kind  or  grade  might  be 
accepted  and  others  rejected  by  the  buyer,  in  the  absence  of  evidence  that 
the  prices  were  fixed  with  reference  to  the  entire  quantity.  Pierson  t.  Crooks, 
42  Hun,  571,  affirmed  115  N.  Y.  539.  22  N.  E.  S49, 12  Am.  St.  Rep.  831.  But  there 
was  no  definite  rule  by  which  it  could  be  readily  decided  whether  a  Gdngle 
contract  was  or  was  not  thus  divisible,  and  it  was  held  that  it  depended  on 
the  Intention  of  the  parties,  and  often  became  a  question  of  fact  Gtark  t. 
West.  187  App.  Div.  23,  122  N.  Y.  Supp.  880,  affirmed  201  N.  Y.  569,  95  N.  B. 
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1125 ;  Equitable  Trading  Ck).  t.  Stoneman,  181  AV9'  I>iT-  376,  115  N.  Y.  Supp. 
285.    See,  also.  Shinn  et  al.  v.  Bodine  et  al.,  60  Pa.  182,  100  Am.  Dec.  560." 

The  right  of  defendant  to  replace  the  rejected  goods  was  never 
questioned.  On  the  contrary,  plaintiff  sought  delivery  thereof.-  Fur- 
thermore, the  case  &  not  to  be  regarded  as  falling  within  the  rules  that 
are  applied  when  but  one  shipment  of  goods  is  made.  Here  the  deliv- 
eries were  to  extend  over  a  period  of  months  and  payments  were  to 
be  made  for  each  installment  according  to  deliveries.  There  is  no  evi- 
dence from  which  it  can  b^e  inferred  that  the  agreement  of  the  parties 
contemplated  that  the  plaintiffs  must  accept  all  or  reject  all,  and  under 
the  facts  presented  a  jury  might  reasonably  infer  quite  the  contrary. 
There  was  ample  evidence  requiring  the  submission  of  the  case  to  the 
jury  under  the  rules  of  the  common  law.  and  it  seems  that  under  the 
provisions  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41) — ^sec- 
tion  156,  section  126,  subdivision  2,  and  section  125,  subdivision  3— 
a  jury  would  have  the  right  to  determine  whether  or  not^  the  contract 
was  divisible,  and  to  fix  the  damages  sustained  by  reason  of  the  de- 
livery of  the  defective  goods  referred  to  in  this  case. 

[2]  Appellant  urges  certain  defects  in  the  pleading.  The  matter 
was  not  referred  to  in  the  court  below,  and  the  issue  was  tried  as  pre- 
sented. It  is  too  late  to  raise  the  point  for  the  first  time  on  appeal,  as 
has  been  frequently  decided  in  this  court. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


(115M18C.  Rep.  619) 

GIORDANO  ▼.  ZAP  et  ftl. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  23,  1921.) 

Landlord  and  tenant  ^^86(2)— Personal  notice  of  desire  to  renew  held  im- 
neeeiisary. 

Personal  notice  to  landlord,  rather  than  one  by  mail,  under  lease  giv- 
ing lessee  option  for  an  additional  term,  provided  he  give  the  landlord  90 
days'  notice  in  writing  previous  to  expiration  of  the  lease  of  desire  for 
new  lease,  will  not  be  considered  intended,  where  the  landlord  was  in 
Italy  for  135  days  prior  to  expiration  of  original  leas^. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District 
Summary  proceeding  by  Tommaso  Giordano,  landlord,  against  Mor- 
ris Zap  and  another,  tenants.    From  a  final  order  in  favor  of  the  land- 
lord, after  a  trial  by  a  judge  without  a  jury,  the  tenants  appeal.    Re- 
versed, and  new  trial  granted. 

Argued   June  term,    1921,   before   BIJUR,   DEXEHANTY,   and 
FINCH,  JJ. 

Maxwell  Cohen,  of  New  York  City,  for  appellants. 
Charles  P.  Hallock,  of  New  York  City,  for  respondent. 

BIJUR,  J.    The  tenants,  as  assignees  of  a  lease,  which  by  its  terms 
expired  December  1,  1920,  of  premises  used  for  business  purposes, 
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have  been  dispossessed  as  holdovers.    The  assignment  was  consented  to 
by  the  landlord.    The  lease  contained  the  provision: 

"The  tenant  is  hereby  given  an  option  of  a  lease  upon  said  premises  for  an 
additional  term  of  five  years  at  the  expiration  of  the  term  of  this  lease  at  the 
rental  of  $125  per  month,  to  contain  covenants  and  agreements  the  same  as 
this  lease,  except  as  to  the  amount  of  rent  and  the  term,  provided  the  tenant 
shall  give  the  landlord  90  days'  notice  in  writing  previous  to  the  expiration 
of  this  lease  of  his  desize  to  procure  such  new  lease." 

It  was  proved  without  objection  that  the  landlord  was  in  Italy  from 
the  middle  of  July  until  after  December  1,  1920.  Tenants'  counsel 
testified  that  on  August  16,  1920,  he  wrote  and  mailed  to  the  landlord 
a  letter  reading: 

'Please  take  notice  that  my  clients,  Messrs.  Zap  &  Harnik,  tenants  of  your 
premises  on  180th  street  and  Honeywell  avenue,  Bronx,  hereby  elect  to  re- 
new the  lease  dated  November  1, 1915,  wherein  Tillie  Feldman  is  tenant,  and 
said  lease  assigned  to  my  clients  on  January  6,  1920,  pursuant  to  the  option 
contained  in  lease." 

This  letter  was  directed  to  783  East  180th  street.  The  landlord's 
address  appears  to  have  been  864  East  180th  street.  The  tenant's  at- 
torney testified,  however,  that  the  imprint  of  his  name  and  oflSce  ad- 
dress was  on  the  envelope,  and  that  the  same  was  not  returned  to  him 
by  the  post  office,  although  full  postage  had  been  affixed  thereto.  The 
landlord  did  not  even  deny  the  receipt  of  the  letter. 

As  I  understand  the  respondent's  position  on  this  appeal,  it  is  that 
under  the  provisions  of  the  lease,  and  upon  the  authority  of  Beakes  v. 
Da  Cunha,  126  N.  Y.  293,  at  page  297,  27  N.  E.  251,  the  only  notice 
available  to  the  tenants  is  personal  notice.  The  general  ruling  to  that 
effect,  to  be  found  in  the  Beakes  and  similar  cases,  must  be  accepted  as 
established,  unless  of  course  a  difference  in  the  provisions  requiring  the 
notice  or  the  circumstances  of  the  case' exhibit  a  different  intention. 
It  is  not  important  to  determine  whether  the  act  of  the  landlord,  in  leav- 
ing this  country  for  Italy  and  remaining  absent  for  a  period  45  days 
greater  than  the  90  days  preceding  the  expiration  of  the  term,  is  to  be 
regarded  as  an  interpretation  of  the  lease  to  the  effect  that  a  written  no- 
tice in  ordinary  course  would  satisfy/  this  requirement,  or  as  a  waiver 
of  the  requirement  of  personal  notice.  In  any  event,  it  is  clear  that 
the  landlord  could  not  have  anticipated  that  under  the  circumstances 
the  tenants  must  discover  his  whereabouts  in  Italy  in  order  to  give  him 
the  notice  required. 

Final  order  reversed,  and  a  new  trial  granted,  with  $30  costs  to  ap- 
pellants to  abide  the  event.    All  concur. 
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HOUGHTON  ▼.  BLAKE. 

(Supreme  Ck)urt,  Appellate  Term,  First  Department.    June  23,  1921.) 

1.  Brokers  ^s»49(l)— Engai^ed  to  procure  tenant  at  fixed  ram  not  bound  to 
procure  tenant  wtio  would  give  seeurity. 

Where  a  broker  was  engaged  to  procure  a  tenant  for  fixed  rental,  the 
broker  is  not  bound  to  procure  a  tenant  who  would  give  security,  and 
the  owner  cannot,  by  demanding  security,  defeat  the  broker's  rights. 
%.  Brokers  ^s»49(l)— Right  to  dtomand  security  from  tenant  procured  by 
broker  waived. 

Where  a  landlord,  who  engaged  a  broker  to  procure  a  tenant,  first  de- 
manded security,  but  then  told  the  broker  to  draw  up  the  lease,  the  re- 
quirement as  to  security  was  waived,  so  that,  the  tenant  in  other  respects 
being  satisfactory,  the  broker  was  entitled  to  commission. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Herbert  R.  Houghton  against  Catherine  E.  Blake.  From 
a  judgment  in  favor  of  the  defendant,  dismissing  the  complaint,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,    1921,   before   BIJUR,   DELEHANTY,   and 

FINCH,  JJ. 

•  • 

Earnest  R.  Eckley,  of  New  York  City  (Simon  Sultan,  of  New  York 
City,  of  coimsel),  for  appellant. 

Gold  &  Miaran  (Louis  J.  Gold,  of  New  York  City,  of  counsel),  for 
respondent 

FINCH,  J.  The  action  was  brought  to  recover  a  broker's  commis- 
sion claimed  to  have  been  earned  for  procuring  a  lessee  for  certain 
premises.  The  agreement  testified  to  on  plaintiff's  behalf  was  ttiat  he 
should  procure  a  tenant  for  the  premises  at  a  yearly  rental  of  $2,400. 

Defendant  asked  plaintiff  what  his  commission  would  be  for  pro- 
curing a  tenant  for  one  year,  two  years,  and  three  years.  Plaintiff 
procured  a  tenant  willing  to  take  a  lease  for  five  years.  At  first  de- 
fendant demanded  security,  but  finally  told  plaintiff  to  draw  up  the 
lease.  This  was  done,  and  the  lease  signed  by  the  proposed  tenant; 
but  defendant  refused  to  sign,  upon  the  ^ound  that  she  required 
security  also,  because  she  had  not  yet  taken  title  to  the  property. 

Defendant's  testimony  Is  that  she  instructed  plaintiff  to  procure  a 
two-year  lease  at  $2,400  a  year,  that  the  tenant  procured  wanted  a 
five-year  lease,  but  that  she  declined  to  make  a  lease  for  more  than  two 
years,  and  demanded  security  of  two  months'  rent,  which  the  tenant 
refused.  It  appears  that  the  following  day  the  apartment  was  leased 
to  this  same  tenant  by  defendant's  sister,  who  it  appears  now  owns  the 
property,  for  one  year,  at  $2,400  a  year,  without  security. 

[1,2]  The  court  held  that  the  plaintiff  had  failed  to  procure  a  tenant 
willing  to  take  the  premises  upon  the  terms  agreed  upon,  in  that  said 
tenant  refused  to  deposit  the  security  required.  In  this  there  was  error. 
There  was  no  agreement  to  secure  a  tenant  who  could  give  security. 
The  agreejnent  was  to  procure  a  tenant  who  would  pay  $2,400  a  year : 
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inoreovcT,  the  defendant  accepted  the  tenant  procured  by  plaintiff,  with- 
out any  security,  and  thus  waived  such  term,  if  it  existed.  Under  these 
circumstances,  the  broker  has  earned  his  commission.  Colvin  v.  Post 
Mort  &  Land  Co.,  225  N.  Y.  510,  122  N.  E.  454;  Southwick  v.  Swa- 
vienski,  114  App.  Div.  681,  99  N.  Y.  Supp.  1079;  Jenkins  v.  Kay  (Mo. 
App.)  224  S.  W.  1028. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  with 
$30  costs  fo  abide  the  event,  and  a  new  trial  ordered.    All  concur. 


QOLO  SLIPPER  CO.,  Inc.,  v.  GROSSMAN  et  aL 

(Supreme  Ckiurt,  Appellate  Term,  First  Department.    June  28,  1921.) 
1.  Costs  «»42  (5) —Tender  of  pgrlndpol  smii^  without  Interest  diie»  is  lii> 


Where  terms  of  a  sale  were  10  days  net,  and  at  the  time  action  was  be- 
gan there  was  due  interest  and  costs,  a  tender  merely  of  the  amount 
which  defendants  conceded  due,  without  any  interest,  is  insufficient,  and 
furnishes  no  basis  for  judgment  for  defendants  for  costs. 
2.  Appeal  and  error  ^=»1177(6)— On  revowd*  new  trial  necessaiy*  where 
Issue  not  passed  mi  below. 

When  trial  court  dismissed  complaint  for  price  of  goods,  with  costs  to 
defendant,  and  reversal  is  demanded  because  tender,  admitting  amount 
due,  was  insufficient,  but  there  was  an  issue  as  to  subsequent  agreement 
with  seUer  to  permit  a  return  of  alleged  defective  goods,  as  to  which 
there  was  no  finding,  a  new  trial  must  be  granted. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  thc'Golo  Slipper  Company,  Incorporated,  against  Max 
Grossman  and  another.  From  a  judgment  dismissing  the  complaint, 
and  in  favor  of  defendants  for  costs,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  Junie  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Davidson,  Moses  &  Sicher,  of  New  York  City  (James  Garfield  Mos- 
es, of  New  York  City,  of  counsel),  for  appellant. 

FINCH,  J.  The  action  was  brought  to  recover  the  purchase  price 
of  slippers  sold  by  the  plaintiff  to  defendants  for  the  sum  of  $412.95. 
Defendants  in  their  answer  concede  that  plaintiff  sold  and  delivered 
slippers  of  said  value,  but  allege  that  42  pairs  thereof,  of  a  value  of 
$52.50,  were  defective,  and  counterclaim  against  the  plaintiff  in  said 
sum.  As  a  separate  defense,  defendants  allege  that  prior  to  the  com- 
mencement of  the  action  they  tendered  to  plaintiff  $360.45,  and  now 
bring  said  sum  into  court. 

[IJ  Upon  the  trial  it  appeared  that  after  the  conunencement  of  the 
action  the  defendants  paid  to  the  clerk  of  the  court  the  said  sum  of 
$360.45;  but  the  terms  of  sale  of  the  merchandise  were  10  days  net, 
which  expired  in  October,  1920,  and  suit  was  not  commenced  until  the 
following  March,  so  that  there  was  due  upon  said  account  interest  and 
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costs,  and  therefore  the  tender  was  insufficient,  and  hence  the  plain- 
tiff was  entitled  to  have  judgment  in  any  event  for  $360.45,  with  in- 
terest and  costs.  Fischer  v.  Berlin,  180  N.  Y.  Supp.  643 ;  Tenenbaum 
V.  Goldman  (Sup.)  169  N.  Y.  Supp.  674. 

[2]  Whedier  an  allowance  of  $52.50  should  have  been  made  to  the 
defendants  it  is  impossible  to  tell  without  a  new  trial,  because,  despite 
the  fact  that  the  amount  returned  may  have  been  part  of  an  entire  ship- 
ment, the  remainder  of  which  was  kept  by  the  defendants,  yet  the  de- 
fendants have  pleaded  an  agreement  made  with  the  plaintiff  subsequent 
to  the  sale  to  permit  a  return  of  the  alleged  defective  goods,  and  upon 
this  the  parties  are  entitled  to  have  a  finding  of  fact  by  the  trial  court. 

There  were  also  errors  in  the  exclusion  of  testimony;  but  it  is  un- 
necessary to  consider  these  at  length,  since  they  may  not  arise  upon  the 
new  trial. 

For  the  foregoing  reasons,  it  follows  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  $30  costs  to  the  appellant  to 
abide  the  event.    All  concur. 


KLAMER  REALTY  CORPORATION  v.  BRILL. 

(Supreme  Court,  Appellate  Term,  rirst  Department.    June  28,  1921.) 

1.  Landloid  and  tenant  ^^200 (IK )— Lease  ''oppressive!,''  when  rent  is  un- 
just. 

A  lease  is  "oppressive/'  under  l4iW8  1020,  e.  944,  |  8,  when  the  rent 
exacted  thereunder  is  unjust  and  unreasonable. 

%.  Landlord  and  tenant  <$=»278)|(,  New,  voL  IIA  Ke^-No.  Series— Landlord 
has  burden  of  showing  rent  reasonable. 

In  proceeding  by  landlord  to  obtain  possession  of  an  apartment  oc- 
cupied by  defendant  under  a  le^ise  requiring  payment  of  a  certain  rental, 
where  defendant  filed  an  answer  that  rent  was  unjust  and  oppressive, 
and  plaintiff  filed  a  biU  of  particulars  in  conformity  with  statute,  the 
landlord  had  the  burden  of  showing  that  increased  rent  which  he  was  de- 
manding was  reasonable. 

3.  Landlord  and  tenant  <®=>278^,  New,  vol.  IIA  Key-No.  Serle»— Bxeeotion 
of  lease  does  not  bar  tenant  from  raL^n^  defense  that  rental  is  unreasonr 
able. 

New  tenants  are  not  barred  from  claiming  that  rent  specified  in  a 
lease  is  unreasonable,  and  a  tenant,  entering  into  a  written  lease  for 
promises  not  previously  occupied  by  him  and  paying  the  first  month's  reni, 
is  not,  as  matter  of  law,  barred  from  raising  the  defense  in  proceedings 
by  the  landlord  to  obtain  possession  of  his  apartment  by  reason  of  de- 
fault in  payment  of  the  second  month's  rent  under  the  lease,  under  Laws 
1920,  c.  944,  §  3. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

•Action  by  the  Klamer  Realty  Corporation,  landlord,  against  David 
Brill,  tenant.  From  a  final  order,  entered  on  a  directed  verdict  award- 
ing the  landlord  possession  of  the  premises,  the  tenant  appeals.  Order 
reversed,  and  new  trial  granted. 
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Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Benjamin  Machinist,  of  New  York  Gity,  for  ajipellant. 
Morrison  &^chiff,  of  New  York  City  (Samuel  W.  Dorfman,  of  New 
York  City,  of^counsel),  for  respondent. 

DELEHANTY,  J.  The  landlord  instituted  these  proceedings  to  ob- 
tain possession  of  an  apartment  occupied  by  the  defendant  under  a  lease 
reguiring  the  payment  of  $125  monthly  rental.  Defendant  filed  an 
answer,  alleging  that  the  rent  was  unreasonable  and  oppressive,  and 
plaintiff  thereupon  fil^  a  bill  of  particulars,  in  conformity  with  the 
provisions  of  the  recent  rent  legislation.  Upon  the  trial  the  landlord 
called  the  tenant  as  a  witness,  who  testified  that  he  moved  into  the  apart- 
ment in  question  under  the  lease  on  October  14,  1920,  and  paid  the 
rent  to  the  end  of  that  month  at  the  rate  of  $125,  and  that  he  defaulted 
in  payment  of  the  November  rent.    The  landlord  then  rested  his  case. 

Tenant,  testifying  in  his  own  behalf,  stated  first  that  he  had  previous- 
ly resided  in  the  borough  of  Brooklyn,  and  that  he  had  been  dispossess- 
ed there  upon  the  ground  that  the  owner  of  the  premises  required  the 
same  for  his  personal  use;  and,  secondly,  that  prior  to  October  1,  1920, 
the  premises  in  suit,  for  which  the  landlord  charged  him  $125  per 
month,  were  rented  at  the  rate  of  $62^50  per  month.  Upon  these  facts 
the  court  held  that,  the  tenant  having  signed  the  lease  of  his  own  free 
will,  it  was  unnecessary  to  go  into  the  question  of  the  reasonableness  of 
the  reht,  and  gave  judgment  in  favQr  of  the  landlord. 

[1,2]  The  ruling  cannot  be  sustained.  A  lease  is  oppressive  under 
the  statute  when  the  rent  exacted  thereunder  is  unjust  and  unreason- 
able. People  ex  rel.  Brixton  Operating  Corporation  v.  La  Fetra,  230 
N.  Y.  429,  130  N.  E.  601.  Such  statute  expressly  provides  that,  where 
it  appears  that  the  rent  has  been  increased  over  the  rent  as  it  existed 
one  year  prior  to  the  time  of  the  agreement  under  which  the  rent  is 
sought  to  be  recovered,  such  agreement  shall  be  presumptively  unjust, 
unreasonable,  and  oppressive.  Laws  of  New  York  1920,  c.  944,  §  3. 
Therefore  the  landlord  has  the  burden  of  showing  that  the  increased 
rent  which  he  is  demanding  is  reasonable.  Maitland  v.  Kerrigan,  187 
N.  Y,  Supp.  495.     . 

[3]  Finally,  it  is  definitely  established  that  new  tenants  are  not 
barred  from  claiming  that  rent  specified  in  a  lease  is  unreasonable.  In 
Stewart  v.  Schattman,  187  N.  Y.  Supp.  445,  a  tenant  entered  into  a 
written  lease  for  premises  not  previously  occupied  by  him  and  paid  the 
first  month's  rent.  It  was  held  that,  while  this  fact  may  be  evidence  up- 
on the  question  of  whether  the  agreement  to  pay  rent  is  actually  op- 
pressive, it  does  not  as  a  matter  of  law  bar  such  tenant  from  raising 
the  defense  that  the  rental  is  unreasonable  and  the  agreement  oppressive 
under  the  statutes.  See,  also)  Levy  Leasing  Co.,  Inc.,  v.  Siegel,  194 
App.  Div.'  482,  505,  186  N.  Y.  Supp.  5.  The  order  herein  must  there- 
fore be  reversed. 

Order  reversed,  with  $10  costs  to  appellant,  and  new  trial  granted. 
All  concur. 
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SIEGEL  ▼.  GRAHAM. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  ld2L) 

WitnesseB  <@»235— Court  erred  in  permSttin^  tenant  in  own  Mulf  to  read 
statement  in  lieu  of  formal  testimony. 

In  summary  proceeding  by  landlord  to  obtain  possession  of  her  pr^nises 
for  her  personal  occupancy,  it  was  error  to  permit  defendant,  who  acted 
as  his  own  attorney,  when  called  as  a  witness  in  his  own  behalf,  to 
read  in  evid^ice,  in  lieu  of  testifying  formally,  a  statement  of  defense 
based  on  hypotheses  and  conclusions  unwarranted  in  law,  as  well  as 
containing  appeals  to  the  sympathy  of  the  court 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Summary  proceeding  by  Hazel  Siegel  against  Joseph  G.  Graham. 
From  a  final  order  denying  the  former's  application  for  possession  of 
her  premises  for  her  personal  occupancy,  she  appeals.  Final  order  re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1921.  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Eugene  L.  Brisach,  of  New  York  City,  for  appellant 

Joseph  Graham,  of  New  York  City,  for  respondent. 

PER  CURIAM.  It  was  error  to  permit  defendant,  when  called  as 
a  witness  in  his  own  behalf,  to  read  in  evidence,  in  lieu  of  testifying 
formally,  a  statement  of  his  defense,  based  upon  hypotheses  and  conclu- 
sions unwarranted  in  law,  as  well  as  containing  appeals  to  the  sjrmpathy 
of  the  court.  While  some  latitude  in  the  presentation  of  a  case  is  al- 
ways granted  a  party  who  acts,  as  his  own  attorney,  tfie  bounds  of  pro- 
priety were  exceeded  in  this  instance,  and  in  our  opinion  to  the 
prejudice  of  the  landlord.  Furthermore,  there  was  no  evidence  of  bad 
faith  on  the  part  of  the  landlord  sufficient  in  itself  to  preclude  a  re- 
covery of  possession  of  the  demised  premises. 

Final  order  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event 


NEW  YORK  MOTOR  TRUCK  SALES  CORPORATION  t.  CORSE. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1921.) 

1.  Landlord  and  teoant  ^=»152(4)— Oil  separator  a  '^rtnietoral  additioi^'' 

within  lease. 

An  oil  separator  was  a  ''stnictural  addition"  to  a  leased  garage,  within 
the  provision  of  the  lease  that  the  tenant  should  make  such  repairs  and 
alterations  as  should  be  required  by  any  of  the  departments  or  bureaus 
of  the  city  of  New  York,  except  that  it  should  not  be  required  to  make 
structural  additions. 

2.  Landlord  and  tenant  <&=»152(  11) —Landlord  liable  for  cost  of  instaUation  of 

oil  separator  id  leased  garage,  pursuant  to  landlord's  agreement  with 
city. 

The  owner  of  a  garage,  which  during  erection  agreed  with  the  city  to 
erect  an  oil  separator,  if  required  under  ordinance  by  the  fire  department, 
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(189  N.Y.&) 
l8  liable  to  the  tenant  of  the  garage  for  the  cost  of  installing  snch 
separator  after  having  refused  to  do  so,  when  the  installation  was  re- 
quired by  the  fire  department 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  New  York  Motor  Truck  Sales  Corporation  against 
Arthur  W.  Corse.  From  a  judgment  dismissing  the  complaint  on  the 
merits,  after  a  trial  before  .the  court  without  a  jury,  plaintiff  appeals. 
Judgment  reversed,  and  judgment  directed  in  favor  of  plaintiff  for  a 
specified  amount. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Jordan  &  Williams,  of  New  York  City  (F.  Sidney  Williams,  of  New 
York  City,  of  counsel),  for  appellant. 
George  E.  Miner,  of  New- York  City,  for  respondent, 

DELEHANTY,  J.  Plaintiff,  a  tenant  of  defendant's  garage,  insti- 
tuted this  action  to  recover  the  sum  of  $800,  with  interest,  the  expense 
incurred  by  the  plaintiff  in  the  installation  of  an  oil  separator  upon  the 
premises,  required  to  be  erected  by  the  orders  of  the  fire  department' 
of  the  ci^  of  New  York.  The  lease  covering  the  property  provided  that 
the  tenant — 

"shall  at  its  own  expense  during  said  term  make  snch  repairs  and  altera- 
tions in  said  premises  as  shaU  from  time  to  time  be  required  by  any  of  the 
departments  or  bureaus  of  the  dty,  county,  and  state  of  New  York,  •  •  • 
except  that  the  tenant  shall  not  be  required  to  make  structural  additions  or 
repairs." 

The  lease  further  provided  that,  should  any  alteration  or  improve- 
ment be  required  by  any  of  the  city  departments  of  structural  charac- 
ter, the  landlord  would  make  the^same  at  his  own  cost  and  expense. 

The  building  was  erected  by  tfie  defendant  in  1917-1918,  to  be  used 
for  garage  purposes,  at  which  time  there  existed  a  city  ordinance  requir- 
ing such  buildings  to  be  equipped  with  an  oil  separator,  to  prevent  vola- 
tile inflammable  oils  from  flowing  into  the  sewer.  Defendant  filed 
his  plans  and  specifications  for  the  structure  herein,  but  his  applica- 
tion for  approval  thereof  was  denied ;  one  of  the  reasons  being  that  no 
oil  separator  was  provided.  It  appears  that  the  bureau  of  fire  preven- 
tion was  at  that  time  in  doubt  as  to  whether  the  ordinance  in  question 
should  be  enforced,  and  until  the  matter  was  afterwards  settled  the 
practice  of  the  department  was  to  require  an  agreement  from  the  party 
erecting  the  buildings  to  the  effect  that  the  separator  would  be  installed, 
if  required.  This  defendant  accordingly  met  the  objection  to  his  plan 
by  providing: 

"Seirenth.  Installation  of  oil  separator  will  be  held  in  abeyance  until  re> 
quired  by  fire  department.    Plans  for  same  will  be  filed  before  installation." 

After  plaintiff  had  occupied  the  premises  for  a  considerable  time, 
the  fire  department  decided  to  enforce  the  ordinance.  Upon  defendant's 
refusal  to  install  the  separator,  plaintiff  erected  the  same,  and  sought  to 
recover  the  cost  thereof  in  the  court  below,  but  without  success. 
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[1,2]  The  complaint  alleges  two  causes  of  action;  the  first  to  the 
effect  that  the  separator  is  a  structural  alteration  within  the  terms  of 
the  lease,  and  the  second  that  the  defendant  had  obligated  himself  to 
install  the  separator  by  his  agreement  with  the  city  prior  to  the  execu- 
tion of  the  lease  with  the  plaintiff.  The  evidence  establishes  that  the 
separator  which  the  plaintiff  was  required  to  install  consisted  of  a 
brick  structure,  some  six  or  seven  feet  square,  made  of  walls  eight 
inches  thick,  which  extends  from  the  cellar  floor  through  the  ceiling 
and  floor  of  the  street  level,  including  a  mailhole  and  cover  on  the  street 
floor.  The  pipes  leading  from  the  drain  into  the  oil  separator  are  im- 
bedded in  concrete  and  cement.  The  brick  structure  is  part  of  the 
building  and  permanently  attached  to  the  realty.  This  seems  to  indicate 
that  the  separator  is  structural  in  character.  Furthermore,  the  plans 
for  a  garage  filed  with  the  building  department  were  passed  upon  as 
incomplete  without  the  agreement  on  the  part  of  the  defendant  to  erect 
the  separator,  if  required.  In  other  words,  the  plans  did  not  show  a 
lawful  garage  until  they  provided  as  an  essential  part  thereof  the 
structural  modifications  necessary  to  provide  for  the  oil  separator. 

The  facts  brought  out  in  connection  with  the  first  cause  of  action 
also  virtually  cover  the  second  cause  of  action.  Having  agreed  with  the 
city  to  erect  the  separator,  if  required,  it  is  difficult  to  understand  how 
the  defendant  can  avoid  the  obligation  at  the  expense  of  the  tenant. 
Moreover,  at  the  time  he  made  such  agreement,  there  was  no  lessee  of 
the  premises,  and  there  was  no  one  who  could  be  bound,  except  de- 
fendant himself.  Defendant  is  clearly  liable  upon  the  facts  presented, 
and  also  under  the  authorities  governing  agreements  similar  to  the  case 
at  bar.  Herald  Square  Realty  Co.  v.  Saks  &  Co.,  215  N.  Y.  427,  109 
N.  E.  545. 

Judgment  reversed  with  $30  costs,  and  judgment  directed  in  favor 
of  plaintiff  for  the  sum  of  $800  and  interest  from  the  8th  day  of  Sep- 
tember, 1919,  together  with  costs  in  the  court  below.    All  concur. 


HERTS  V.  HARTFORD  FmE  INS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28, 1921.) 

Insnranee  ^=»425— Policy  against  tlieft  required  pieees  to  be  delivered  to  car- 
rier against  receipt. 

Policy  covering  loss  by  theft  of  trunks,  satchels,  and  other  receptacles 
while  in  transit  In  the  custody  of  any  common  carrier  or  other  bailee, 
providing  the  pieces  had  been  properly  checked  or  delivered  to  the  carrier 
against  receipt,  expressly  required  a  receipt  to  be  taken,  and  insured 
could  not  recover  for  the  loss  of  a  satchel  and  contents  delivered  to  an 
expressman,  with  a  list  of  other  articles  which  the  expressman  chedced 
off,  but  issued  no  receipt. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Harold  M.  Herts  against  the  Hartford  Fire  Insurance 
Company.    From  a  judgment  awarding  plaintiff  the  value  of  a  satchel 

^=»For  other  ctm—  see  eame  topic  ft  KBY-NUMBBR  in  aU  Key-Numbered  Dlgeets  ft  ladeses 
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and  its  contents,  defendant  appeals.  Judgment  reversed,  and  complaitit 
dismissed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY.  and 
FINCH,  JJ. 

William  A.  Earl,  of  New  York  City  (Joseph  F.  Hanley,  of  New 
York  City,  of  counsel),  for  appellant. 

Harry  Bijur,  of  New  York  City,  for  respondent. 

PINCH,  J.  Action  upon  a  policy  of  insurance,  the  part  of  which 
material  to  lliis  action  reads  as  follows : 

"It  Is  understood  that  this  policy  also  covers  against  loss  by  theft  of  entire 
tmnks,  satchels,  or  other  receptacles  while  in  transit  in  the  custody  of  any 
common  carrier  or  other  bailee,  provided  such  pieces  have  been  properly 
checked  or  delivered  to  carrier  .against  receipt." 

The  plaintiff  delivered  to  an  expressman  a  number  of  articles,  in- 
cluded among  which  was  the  satchel  in  question.  No  receipt  or  check 
was  taken  from  the  expressman  for  any  of  the  articles,  but  the  plain- 
tiff delivered  to  the  expressman  a  list  of  the  articles,  and  the  express- 
man checked  off  the  articles  as  he  received  them  against  this  list,  and 
took  the  list  with  him. 

No  questions  of  fact  were  in  dispute ;  the  onjy  question  being  a  con- 
struction of  the  contract  as  to  the  meaning  of  the  words  "provided  such 
pieces  have  been  properly  checked  or  delivered  to  carrier  against  re- 
ceipt." The  contention  of  the  defendant  is  that  it  is  not  liable  for  the 
loss,  since  no  receipt  was  taken.  The  contract  on  its  face  expressly 
required  a  receipt  to  be  taken,  and  it  is  impossible  to  say  that  such 
a  condition  was  not  an  essential  part  of  the  contract,  since  by  so  re- 
quiring the  defendant  removed  any  question  of  fact  as  to  whether  or 
not  the  articles  claimed  to  be  lost  were  actually  delivered  to  the  carrier. 

It  follows  that  the  judgment  should  be  reversed,  with  $10  costs,  and 
the  complaint  dismissed,  with  appropriate  costs  in  the  court  below. 

DELEHANTY,  J.,  concurs. 
BIJUR,  J.,  taking  no  part. 


WEINER  V.  SPIELMAN. 

(Supreme  Conrt,  Appellate  Term,  First  Department,    June  28,  1921.) 

L  Landlord  and  tenant  ^$=>21SH,  New,  vol.  IIA  Key-N(k  Series— Order  tn- 
creaaing  rent  not  authorized  in  proeeeduHp  to  dispossess  tonant  holding 
over. 

Where  dispossess  proceeding  was  brought  on  the  sole  ground  that  the 
tenant  was  holding  over  after  expiration  of  the  term,  and  not  on  the 
ground  that  she  held  over  after  default  in  payment  of  rent,  nor  any 
other  ground  specified  under  Laws  1920,  c.  942,  court  had  no  power  to 
enter  an  order  Increasing  the  rent  and  extending  the  term  of  the  lease, 
the  remedy  in  a  dispossess  proceeding  being  wholly  statutory,  although.  If 

landlord   had  instituted   a   dispossess  proceeding   on   the   ground   that 

.  .  ■-  ■  ■  —  —  —       ■  ■  . 
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teuant  held  over  after  default  in  the  payment  of  rent  taken,  a  cosirt 
could  proceed  on  proi>er  answer  to  determine  reaaonablenetss  of  rent,  under 
Laws  1920,  c.  945. 

2.  Appeal  and  error  <&=»113<1)— Order  dengriiiff  moiioa  to  vacate  order  not 
appealable. 

An  order  in  a  dispossess  proceeding  by  landlord  against  tenant,  denying 
defendant's  motion  to  vacate  an  order  granting  a  warrant  dispossessing 
the  defendant  from  the  premises,  was  not  appealable. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Action  by  Samuel  Weiner  against  Fanny  Spielman.  From  an  order 
granting  a  warrant  dispossessing  the  defendant  from  the  plaintiff's 
premises,  and  from  an  order  denying  defendant's  motion  to  vacate 
said  order,  defendant  appeals.  Order  directing  issuance  of  warrant 
reversed,  and  motion  denied,  and  appeal  from  order  denying  motion 
to  vacate  the  order  dismissed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Rittenberg  &  Rittenberg,  of  New  York  City  (Harry  Rittenbcrg,  of 
New  York  City,  of  counsel),  for  appellant. 

Turley  &  Altschuler,  of  New  York  City  (Thomas  F.  Turley,  of  New 
York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  PlaintiflF  instituted  a  summary  proceeding,  re- 
turnable September  21,  1920,  to  obtain  possession  of  an  apartment 
occupied  by  the  defendant,  upon  the  ground  that  she  held  over  after 
the  expiration  of  her  term.  No  allegation  was  contained  in  the  petition 
to  show  that  the  tenant  was  objectionable,  that  the  landlord  required 
the  apartment  for  his  own  personal  use,  nor  did  it  specify  any  other 
ground  for  dispossess  under  chapter  942  of  the  Laws  of  1920.  Upon 
the  return  day. the  court  in  an  informal  manner  allowed  an  increase  of 
$8  per  month,  beginning  December  1,  1920,  in  the  rental  charge  for  the 
•  premises,  and  extended  the  term  of  the  lease  to  May  1,  1922.  This 
decision  the  court  indorsed  upon  the  back  of  the  precept.  No  testi- 
mony was  taken  in  the  proceeding,  and  no  final  order  was  entered. 

Defendant  thereafter  failed  to  pay  the  increase  in  rent  allowed  by 
the  court,  whereupon  the  landlord  made  a  motion  returnable  before  the 
court  on  February  4,  1921,  for  an  order  directing  the  issuance  of  a 
warrant  of  dispossess.  While  the  affidavit  of  the  landlord  on  this 
motion  states  that  a  final  order  was  signed  adjudging  that  the  tenant 
pay  $50  a  month  beginning  December  1,  1920,  and  have  a  l^^-year 
lease,  yet  it  appears  that  no  such  order  was  entered ;  the  only  record 
being  the  court's  decision  indorsed  on  the  precept.  The  defendant  op- 
posed the  motion  without  success,  and  on  February  17,  1921,  the  court 
signed  an  order  for  a  warrant  of  dispossess.  The  defendant  made  a 
motion  to  set  aside  the  decision  of  the  court  granting  the  landlord's 
motion  for  a  warrant  of  dispossess,  which  was  denied.  From  the 
orders  entered  upon  the  foregoing  motions  this  appeal  is  taken. 

[1]  The  dispossess  proceeding  was  brought  on  the  sole  ground  that 
the  tenant  was  a  holdover  after  the  expiration  of  the  term,  and  not 

^::9For  other  cases  see  same  topic  &  KEY-NUMBfiR  In  all  Key-Numbered  Digests  ft  Indexes- 
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upon  the  ground  that  she  held  over  after  default  in  payment  of  rent. 
In  that  proceeding  the  court  did  not  enter  any  order  dispossessing  the 
tenant,  but  merely  rendered  a  decision  increasing  the  rent  and  extending 
the  term  of  the  lease.  The  remedy  in  a  dispossess  proceeding  is  wholly 
statutory,  and  plaintiff  did  not  conform  to  the  requirements.  If  the 
landlord  had  instituted  a  new  dispossess  proceeding  on  the  ground  that 
the  tenant  held  over  after  default  in  the  payment  of  the  rent  demanded, 
the  court  could  proceed  on  proper  answer  to  determine  the  reasonable- 
ness of  the  rent  under  chapter  945  of  the  Laws  of  1920.  The  law  as  it 
stood  when  this  warrant  was  granted  prohibited  the  issuance  thereof 
merely  on  the  ground  of  holding  over,  and  therefore  the  court  had  no 
power  to  make  the  order. 

[2]  Order  directing  issuance  of  warrant  reversed,  with  $10  costs  to 
appellant,  and  motion  denied,  with  $10  costs.  As  the  order  denying 
motion  to  va:cate  the  court's  prior  order  is  not  appealable,  the  appesd 
therefrom  must  be  dismissed,  without  costs.    All  concur. 


DICKES  ▼.  NEW  YORK  TELEPHONE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1021.) 

L  Miudeipal  eorporalioiis  ^=^706  (5) —Finding  of  negligence  of  truck  driver 
in  eoilislon  with  aotomoliile  hdd  against  weigtit  of  evidence. 

In  an  action  for  damages  arising  oat  of  a  collision  between  a  passenger 
automobile  and  defendant's  motor  truck,  occurring  when  plaintiff  tnmed 
to  the  right  into  a  street  on  which  defendant's  truck  was  approaching, 
a  finding  of  negligence  on  the  part  of  the  defendant  held  against  the 
weight  of  the  e^dence. 
2.  Municipal  corporadona  «s»705<10)— Penon  disregarding  Motor  Vehicle 
Law  guilty  of  contributory  negligence. 

Plaintiff,  driving  a  passenger  automobile  in  New  Jersey  in  violation  of 
New  Jersey  Motor  Vehicle  Law  (Laws  1915,  c.  156,  {  4,  subd.  1;  Laws 
1906,  c.  113,  I  22,  subd.  1),  providing  that  all  vehicles  at  intersections 
should  grant  the  right  of  way  to  vehicles  approaching  from  the  right, 
etc.,  was  guilty  of  contributory  negligence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Districi. 

Action  by  Harry  Dickes  against  the  New  York  Telephone  Company. 
From  a  judgment  for  plaintiff,  after  a  trial  by  a  court  without  a  jury, 
defendant  appeals.    Judgment  reversed,  and  complaint  dismissed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Charles  T.  Russell,  of  New  York  City  (Arnold  W.  Sherman,  Howard 
L  Morris,  and  Alexander  Cameron,  all  of  New  York  City,  of  counsel), 
for  appellant. 

Herman  S.  Ziegel,  of  New  York  City,  for  respondent 

FINCH,  J.  This  action  is  for  damages  arising  out  of  a  collision 
between  plaintiff's  Buick  passenger  automobile  and  defendant's  10-ton 
auto  truck.    Plaintiff's  Buick  was  proceeding  northerly  along  Richards 
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Street,  which  runs  north  and  south,  and  was  turning  east  into  Pacific 
street,  which  runs  east  and  west.  Defendant's  truck  was  proceeding 
along  the  right-hand  side  of  Pacific  street,  from  east  to  west. 

[1,'2]  A  reading  and  analysis  of  this  record  show  that  the  decision 
of  tlie  learned  court  below  was  against  the  weight  of  the  evidence. 
Despite  the  claim  in  respondent's  brief,  the  plaintiff  testifies  that  he  was 
on  Richards  street,  going  towards  Pacific  street,  and  made  the  turn  to 
his  right  into  Pacific  street,  when  the  accident  occurred.  The  testi- 
mony of  the  plaintiff  also  shows  that  the  truck  of  the  defendant  was  on 
the  right-hand  side  of  Pacific  street,  while  the  plaintiff's  witness  Coni- 
f rey  testifies  that  the  truck  did  not  deviate  from  its  course.  The  plain- 
tiff likewise  admits  that  the  wooden  pavement  on  the  street  was  some- 
what icy.  It  thus  appears  that  the  plaintiff,  in  making  the  turn  from 
Richards  street  into  Pacific  street,  skidded  on  the  icy  wooden  pave- 
ment across  Pacific  street,  and  brought  up  on  the  wrong  side  of  Pacific 
street,  with  the  left  side  of  plaintiff's  Buick  against  the  left  side  of  the 
auto  truck,  while  the  latter,  in  its  effort  to  avoid  plaintiff's  Buick,  had 
turned  partly  up  upon  the  curb. 

This  is  exactly  in  accordance  with  the  clear-cut  testimony  of  the 
disinterested  witnesses  on  the  part  of  the  defendant.  In  addition,  it 
would  seem  that  plaintiff  was  disregarding  the  provision  of  the  New 
Jersey  Motor  Vehicle  Law  (Laws  of  1915,  c.  156,  §  4,  subd.  1 ;  Laws  of 
1906,  c.  113,  §  22,  subd.  1).  Plaintiff  was  therefore  guilty  of  contrib- 
utory negligence  on  his  part  in  violating  the  Motor  Vehicle  Law,  pro- 
viding that  all  vehicles  at  intersections  should  grant  the  right  of  way  to 
vehicles  approaching  from  the  right ;  also  in  driving  at  a  speed  in  mak- 
ing the  turn  which  resulted  in  a  skid,  whereupon  defendant's  automobile 
truck  was  struck  by  the  plaintiff's  Buick,  and  also  in  not  keeping  to  the 
right-hand  side  of  the  roadway  on  Pacific  street,  as  required  by  law. 
It  would  also  seem  impossible_to  find  negligence  on  the  part  of  the 
defendant. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  with 
$30  costs,  and  the  complaint  dismissed  on  the  merits, 

BITUR,  J.,  concurs. 

DELEHANTY,  J.,  concurs  in  the  result. 


COHEN  ¥.  SEGAL  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  21,  1921.) 

Trial  ^=^251  (5)  ^Instruction,  in  action  for  failure  to  deliver  goodis  soldi  as  to 
Justification  for  strilie.  which  was  not  in  issue,  error. 

In  an  action  for  failure  to  deliver  goods  sold  under  contract  providing 
in  case  the  production  of  defendant's  factory  was  curtailed  **by  strikes  or 
lockouts  or  any  unavoidable  casualty,  deliveries  may  only  be  made  pro- 
portionate," court  erred  in  charging  the  jury  that,  if  it  was  a  mere  re- 
fusal on  the  part  of  the  employer  to  meet  demands,  which  demands  were 
justified,  and  he  refused  unjustly  to  meet  them,  he  would  be  responsible 
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un<2er  the  contract,  notwithstanding  that  the  employees  left  his  em- 
ployment ;  there  being  no  suggestion  in  the  record  that  the  strike  was  col- 
Insively  or  intentionally  brought  about  by  the  defendants  to  farther  any 
purpose  of  their  own. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  H.  Cohen  against  Keeva  Segal  and  another.  From 
a  judgment  for  plaintiff,  entered  on  the  verdict  of  a  jury,  defendants 
appeal.    Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Potter  &  Potter,  of  Buffalo  (Edward  Potter,  of  New  York  City,  of 
coimsel),  for  appellants. 

Herman  Glass6r,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  damages  for  defend- 
ants' failure  to  deliver  goods  under  a  contract  of  sale  which  had  a 
provision  that,  in  case  the  production  of  defendants'  factory  was  cur- 
tailed "by  strikes  or  lockouts  or  any  unavoidable  casualty,  deliveries 
may  only  be  made  proportionate."  Defendants  testified  that  there  had 
been  a  strike  at  their  factory,  which  reduced  the  number  of  their  em- 
ployees from  200  to  about  IS. 

The  learned  judge  below,  for  no  reason  apparent  from  the  testimony, 
in  his  charge  discussed  at  great  length  the  question  of  strikes,  including 
the  question  whether  a  committee  of  employees  did  or  did  not  represent 
them — ^no  question  of  that  kind  being  presented  by  the  record.  He  even 
went  so  far  as  to  say: 

"If  it  was  a  mere  refusal  on  the  part  of  the  employer  to  meet  those  de- 
mands, *  *  *  if  you  come  to  the  conclusion  under  those  circumstances 
that  their  demands  were  justified,  and  he  refused  unjustly  to  meet  those  de- 
mands, notwithstandingr  the  fact  that  the  employees  left  under  those  cir- 
cumstances, he  Gould  still  be  held  responsible." 

This  was  manifest  error,  since  neither  the  moral  nor  the  economic 
merits  of  the  strike  had  any  relation  to  Ae  instant  controversy.  There 
is  no  suggestion  in  the  record  that  the  strike  was  collusively  or  inten- 
tionally brought  about  by  the  defendants  to  further  any  purpose  of 
their  own.  The  actual  occurrence  of  the  strike  as  an  efficient  cause  of 
defendants'  liability  to  deliver  the  goods  was  perhaps  indirectly  ques- 
tioned, when  plaintiff  laid  stress  upon  the  fact  that  defendants  suc- 
ceeded in  having  some  goods  manufactured  at  another  factory,  and 
also  that  deliveries  were  made  to  other  customers  and  orders  taken  for 
goods  by  defendants  during  the  existence  of  the  strike.  But  these  con- 
siderations had  no  bearing  whatsoever,  and  did  not  bring  in  issue  the 
merits  or  justifiability  of  the  strike. 

Defendants'  testimony  was  that,  after  an  increase  of  wages  had  been 
^pnted  to  the  employees,  they  demanded  40  per  cent,  more,  which 
defendants  could  not  afford,  and  therefore  refused,  resulting  in  the 
strike.  The  charge  plainly  confused  the  jury  to  defendants'  detriment, 
and  submitted  to  them  issues  which  were  not  presented  in  the  record, 
and  which  had  no  reference  to  the  question  at  issue.     Defendants' 
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counsel,  by  adequate  and  appropriate  exception,  called  attention  to  this 
erroneous  passage  in  the  charge,  and  to  others  of  the  same  purport. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


FBIEDMAN-WALLACH  CO.,  Inc.,  v.  ROSENAU  BROS.,  Int. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  21,  1921.) 

1.  Evidence  ^=>484 — ^Yards  of  doth  may  be  shown  by  weight 

In  an  action  for  damages  for  failure  to  deUver  cotton  goods,  where  two 
employees  of  defendant,  each  claiming  to  be  sole  packer  of  merchandise  in 
question,  were  in  variance  as  to  the  contents  of  the  several  boxes,  de- 
livery of  which  was  relied  upon  as  a  defense,  it  would  have  been  proper 
to  permit  defendant's  foreman  to  testify  that  50  yards  of  such  goods 
weighed  10^  pounds,  and  the  four  cases,  empty,  weighed  approximately 
830  pounds,  and  that  the  boxes,  when  flUed,  weighed  a  certain  amount 

t:  Evidence  <$s>318(5)-'Freigiit  reeeipi;  lield  not  competent  evidence  as  to 
weigtit  of  shipnient 

A  freight  receipt,  showing  on  its  face  that  weight  of  a  shipment  was 
certified,  subject  to  correction,  to  be  1,900  pounds,  was  not  competent 
evidence  of  the  weight  of  the  shipment,  being  hearsay. 

3.  Sales  €=s>i61 — CEurrier  not  agent  of  eonsignee,  in  specifying  weigiii  <^  ship- 

ment in  receipt  given  oonaignor. 

Personal  Property  Law,  §  127,  does  not  make  a  carrier  the  agent  of  a 
consignee  of  a  shipment,  so  as  to  bind  him  to  the  weight  of  shipment  by 
delivery  to  the  consignor  of  a  receipt  certifying  the  weight  to  be  a  cer- 
tain number  of  pounds ;  such  statute  providing  that  agency  covers  trans- 
mission of  the  merchandise  only. 

4.  Trial  <3=»11(K— Counsel  oonld  not  create  prejudice  against  party  by  asking' 

questions  as  to  wholly  irrelevant  matters. 

A  judgment  should  not  be  allowed  to  stand,  where  counsel  for  the  pre- 
vailing party  created  in  the  minds  of  the  Jury  a  feeling  of  prejudice 
against  the  losing  party  by  inquiring  as  to  wholly  irrelevax^t  and  scanda- 
lous matters. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Friedman- Wallach  Company,  Incorporated,  against 
Rosenau  Bros.,  Incorporated.  From  a  verdict  for  defendant,  and  from 
an  order  denying  plaintiff's  motion  to  set  aside  the  verdict  and  for  a 
new  trial,  plaintiff  appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ.    . 

Celler  &  Kraushaar,  of  New  York  City  (Meyer  Kraushaar,  of  New 
York  City,  of  counsel),  for  appellant. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Edwin  D.  Hays,  of 
New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  There  are  two  reasons  for  reversing  this  judg- 
ment, either  one  of  which,  in  my  opinion,  is  controlling  for  the  con- 
clusion reached. 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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[1]  The  main  question  litigated  was  whether  plaintiff  received  what 
it  contracted  and  paid  for  before  delivery,  namely,  7,600  yards  of  cot- 
ton goods.  No  concrete  or  satisfactory  proof  was  submitted  that  any 
such  number  of  yards  were  either  packed  or  could  be  contained  in  the 
four  cases  inclosing  the  shipment.  Two  employees  of  defendant,  each 
claiming  to  be  the  sole  packer  of  the  merchandise  in  question,  were  at 
variance  as  to  the  contents  of  the  separate  boxes,  delivery  of  which  is 
relied  upon  as  a  defense  herein.  Presumably  recognizing  the  predica- 
ment in  which  it  found  itself  in  seeking  to  establish  its  defense  of  de- 
livery in  accordance  with  the  contract,  defendant's  foreman  testified 
that  50  yards  of  these  goods  weighed  10^4  pounds ;  that  the  four  cases, 
empty,  weighed  approximately  330  pounds,  and,  allowing  10^  pounds 
for  each  50  yards  of  merchandise,  that  the  7,600  yards  weighed  1,558% 
pounds,  or  an  aggregate  weight  of  l,888i/&  pounds.  While  this  method 
of  proof,  in  view  of  the  contradictory  statement  of  the  alleged  packers 
as  to  the  contents  of  the  separate  boxes,  was  competent  evidence,  if 
established  legally,  on  the  defense  of  performance,  the  difficulty  lies 
in  the  way  in  which  such  weight  was  sought  to  be  proven. 

[2]  The  goods  were  sold  f.  o.  b.  Philadelphia,  and  were  to  be  de- 
livered by  freight;  no  particular  carrier  being  named.  Defendant's 
truckman  testified  that  he  transported  the  four  cases  of  goods  in 
question  to  the  railroad  company,  and  over  objection  and  exception 
defendant  was  permitted  to  prove  that  the  truckman  had  received  a 
freight  receipt,  which  was  taken  in  evidence  and  showed  upon  its  face 
that  the  weight  was  certified,  subject  to  correction,  to  be  1,900  pounds. 
As  there  was  no  other  competent  proof  on  the  weight  of  shipment,  the 
importance  of  this  piece  of  evidence  on  the  question  of  delivery  was 
highly  significant.  We'  conclude,  therefore,  that  the  learned  court 
erred  in  admitting  in  evidence  this  documentary  proof  over  plaintiff's 
objection  and  exception,  as  the  colloquy  between  court  and  counsel 
shows  it  was  obviously  hearsay,  and  not  binding  upon  plaintilf . 

[3]  But  it  is  urged  that  by  section  127  of  the  Personal  Property  Law 
(Consol.  Laws,  c.  41)  the  carrier  was  the  agent  of  plaintiff,  and  as  such 
made  an  admission  against  plaintiff's  interest,  which  was  binding  upoii 
it,  and  therefore  made  the  receipt  competent  evidence.  But  the  an- 
swer to  this  is  that  the  section  cited  specifically  provides  that  such 
agency  covers  transmission  of  the  merchandise  only,  and  to  hold,  with 
such  limited  powers,  that  plaintiff  could  be  bound  by  an  unauthorized 
act  of  the  kind  in  point,  would  inflict  a  most  unjust  and  unreasonable 
rule  on  a  buyer,  who  in  the  circumstances  has  no  control  over,  and  in 
many  instances  never  knows,  who  the  carrier  may  be. 

[4]  The  other  objection  to  the  sufficiency  of  the  judgment  herein 
lies  in  the  attempt  by  defendant's  counsel,  in  his  cross-examination  of 
the  plaintiff's  president,  to  create  in  the  minds  of  the  jury  a  feeling  of 
prejudice  against  plaintiff,  by  inquiring  not  only  as  to  wholly  irrelevant, 
but  also  as  to  scandalous,  matters.  The  appellate  courts  have  em- 
phatically condemned  such  practice,  and  if  counsel  persist  in  failing 
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to  heed  the  voice  of  warning,  then  they  should  be  penalized  by  denying 
to  them  the  fruits  of  victory  gained  by  such  means. 

For  the  reasons  stated,  the  judgment  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  event.    All  concur. 


(115  Misc.  Rep.  027) 

BENEDICT  ¥.  FLANNERY. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  21, 1921.) 

Infants  ^=>1Z(1)^-Ijdancy  no  defense  In  action  for  recovery  <^  plaintilTs 
property  In  defendant's  possession. 

In  rei^eyin  to  recover  plaintin's  ring  in  defendant's  possession,  de- 
fendant's infancy  was  no  defense  since  infancy  cannot  be  pleaded  as  a 
^  shield  to  prevent  the  return  of  another's  property. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  E.  Benedict  against  Marie  Flannery.  Judgment 
of  dismissal,  at  the  close  of  plaintiff's  case,  and  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1921,  befcft-e  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

David  Wills,  of  New  York  City  (J.  M.  Cohen,  of  New  York  City, 
of  counsel),  for  appellant. 

John  P.  Everett,  of  New  York  City,  for  respjondent. 

FINCH,  J.  The  plaintiff  sues  in  replevin  for  the  recovery  of  a 
diamond  ring  given  by  the  plaintiff  to  the  defendant  while  they  were 
engaged  to  be  married.    The  plaintiff  testified : 

"I  said  to  her  that  the  ring  was  not  an  engagement  ring;  that  I  would 
change  it  and  have  a  Tiffany  setting  made  out  of  the  center  stone  or  I  would 
give  her  a  different  engagement  ring." 

Before  this  conversation  the  plaintiff,  after  they  had  become  engaged, 
first  asked  the  defendant  if  she  would  wear  his  ring,  and  her  answer 
was,  "No."  Shortly  after  that  he  handed  her  the  ring,  and  she  took 
it  and  wore  it ;  neither  of  the  parties  saying  anything  at  the  time  that 
this  took  place.  Thereafter  the  defendant  broke  the  engagement,  and 
has  refused  to  return  the  ring. 

In  passing  on  the  motion  to  dismiss,  the  court,  among  other  things, 
said: 

"I  think  the  testimony  of  the  plaintiff  makes  this  a  bailment,  and  that 
makes  the  question  rather  more  diUcult." 

The  court  granted  the  motion  to  dismiss  upon  the  ground  that  the 
defendant  was  under  21  years  of  age,  and  hence  as  an  infant  was  not 
liable  in  this  action.  The  learned  court  below  apparently  confused  the 
distinction  between  holding  an  infant  in  damages  and  in  an  action  in 
replevin. 

The  respondent  relies  upon  the  case  of  Stromberg  v.  Rubenstein,  19 

Misc.  Rep.  647,  44  N.  Y.  Supp.  405 ;  but  the  facts  in  that  case  show 

■  '  '  '  ■  % 

^=9For  other  cases  see  same  topic  &  KEY-NUMB  BR  in  all  Key-Numbered  Dlsesta  &  IndozM 
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that  the  infant  had  disposed  of  the  diamond,  and  as  the  court  there 
expressly  pointed  out: 

^It  does  not  appear  that  she  stUl  has  the  proceeds.  She  has  the  ring  set- 
ting; but  as  its  value  apart  from  the  stone  has  not  been  established,  the 
Judgment  cannot  be  modified  as  to  the  setting  alone,  even  if  a  recovery  to 
that  extent  could  be  sustained  against  an  infanf 

And  the  court  set  aside  the  judgment,  but  ordered  a  new  trial. 

In  the  case  at  bar,  the  defendant  has  the  ring,  and  while  infancy  is  a 
bar  under  certain  circumstances  to  a  suit  for  damages,  yet  it  cannot  be 
pleaded  as  a  shield  to  prevent  the  return  of  another's  property.  Whieel- 
er  &  Wilson  Manuf'g  Co.  v.  Jacobs,  2  Misc.  Rep.  236,  21  N.  Y.  Supp. 
1006. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


SADOWSKT  v.  GLOBE  PRAYER  BOOK  CO.,  Inc.,  et  aL 

•  (Supreme  Court,  Appellate  Term,  First  Department.    June  ^,  1921.) 

Oontimuinee  ^^16— Adjoumment  to  procure  deposition  oi  New  Jersey  wit- 
ness related  to  officer  of  defendant  corporation  should  have  been  granted. 

Defendants,  sued  on  the  last  of  promissory  notes  given  in  payment  of 
certain  work  on  books  to  be  delivered  by  plaintilf  to  defendant  corpora- 
tion under  a  contract  of  sale,  in  applying  for  adjournment  to  take  the 
deposition  of  a  resident  of  New  Jersey  in  support  of  their  defense,  were 
entitled  to  such  adjournment,  though  the  New  Jersey  witness  was  closely 
related  to  one  of  the  officers  of  defendant  corporation,  desi^te  the  fact  of 
relationship  and  any  claimed  presumption  that  defendants  could  have  had. 
such  witness  in  court  on  trial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jacob  Sadowsky  against  the  Globe  Prayer  Book  Company, 
Incorporated,  and  others.  From  an  order  denying  their  motion  to  open 
their  default,  defendants  appeal.  Order  reversed  and  judgment  va- 
cated on  defendants'  filing  bond. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Newman  &  Butler,  of  New  York  City  (Myron  Butler,  of  New. 
York  City,  of  counsel),  for  appellants. 
Benjamin  Bernstein,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Defendants  suffered  the  default  under  the  follow* 
ing  circumstances : 

When  this  case  came  to  trial  on  the  5th  day  of  May,  1921,  shortly 
after  issue  joined,  the  defendants  made  an  application  for  an  adjourn- 
ment in  order  to  take  the  deposition  of  one  Jack  A.iBrown,  a  resident 
of  New  Jersey.  The  action  is  brought  upon  the  last  of  three  promis- 
sory notes,  given,  as  appears  from  the  affidavits,  in  payment  of  certain 
work  on  books  to  be  delivered  by  plaintiff  to  defendant  corporation 

^s»For  oUier  caaes  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexe» 
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under  a  contract  of  sale.  The  notes  were  indorsed  by  the  individual 
defendants. 

The  answer,  though  inartificially  drawn,  sets  out  as  a  separate  de- 
fense and  by  way  of  counterclaim  that  the  work  was  defective.  The 
defense,  while,  as  we  have  indicated,  very  informally  set  forth,  is  ap- 
parently good.  Ewing  v.  Wightman,  167  N.  Y,  107,  60  N.  E.  322; 
Negotiable  Instruments  Law  (Consol  Laws,  c.  38)  §  54. 

It  seems  to  be  agreed  that  the  learned  judge  below  refused  to  adjourn 
the  case  on  the  ground  that  the  application  was  not  made  in  good 
faith,  because  the  New  Jersey  witness  was  closely  related  to  one  of 
the  officers  of  the  defendant  corporation,  and  that  therefore  the  infer- 
ence might  be  drawn  that  his  presence  could  be  obtained  at  the  trial. 
Defendants,  however,  cannot  be  relegated  to  the  chance  that  a  relative 
who  is  a  material  witness,  may  be  induced  to  appear  at  the  trial,  but 
are  entitled  to  defend  their  rights  according  to  the  orderly  practice  of 
the  court. 

The  adjournment  was  properly  applied  for,  and  should  have  been 
granted,  and  since  defendants  offer  to  secure  any  judgment  which  may 
be  recovered  against  them,  the  order  will  be  reversed,  but  without  costs, 
and  the  judgment  vacated,  upon  defendants'  filing  a  surety  company 
bond  in  an  appropriate  amount  within  five  days,  the  case  to  be  tried 
forthwith  thereafter. 


(115  Misc.  Rep.  609) 

LEVINE  V.  SUSSER. 

(Supreme  CJonrt,  Appellate  Term,  First  Department.    June  28,  1921.) 

1.  Contracts  ^=>153 — ConBtmetion  upholding  validity  must  be  adopie4  i^ 

possible. 

If  a  contract  Is  capable  of  two  constructions,  the  one  upholding  Its 
validity  must  be  adopted. 

2.  Brokers  ^=»65  (4)  ^Contract  held  not  Toid,  <mi  ground  that  brolier  was 

employed  to  serve  opposing  interests. 

Where  defendant  agreed  with  plaintiff,  a  broker,  to  buy  property  found 
by  the  broker  and  to  pay  a  commission,  and  that  even  if  the  property 
were  purchased  through  other  brokers,  and  plaintiff  did  not  get  a  com- 
mission from  the  owner,  defendant  would  himself  pay  such  commission, 
the  contract  was  not  Invalid  on  the  ground  that  plaintiff  was  employed 
in  a  confidential  capacity  by  two  opposing  interests,  since,  though  he 
might  have  been  required  to  exercise  discretion  on  behalf  of  the  seller, 
he  was  as  to  the  defendant  a  mere  intermediary,  without  the  duties  of  a 
fiduciary. 

Mull  an,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Isaac  Levine  against  Bemhard  Susser.  From  a  judgment 
for  defendant,  on  a  dismissal  of  the  complaint  at  the  close  of  plaintiff's 
evidence,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Jacob  Manheim,  of  New  York  City,  for  appellant. 
Barnett  E.  Kopelman,  of  New  York  City,  for  respondent. 

^s»For  other  case?  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digeets  A  Indexe* 
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BIJUR,  J.  The  complaint  allies  that  plaintiff  was  a  real  estate 
broker  and  agent;  that  defendant  requested  that  he  find  properties  for 
the  defendant  to  purchase,  and  to  secure  the  asking  price  and  terms ; 
that  defendant  agreed  that  he  would  purchase  these  properties  only 
through  plaintiff  as  broker,  and  if  defendant  did  not  purchase  such 
properties  through  plaintiff,  or  if  plaintiff  did  not  receive  the  commis- 
sion on  the  sale  from  the  seller,  defendant  would  pay  the  plaintiff  such 
commission.  It  is  then  alleged  that  a  sale  took  place  within  the  purview 
of  the  terms  of  this  contract,  that  plaintiff  did  not  receive  a  commission 
from  the  seller,  and  that  defendant  refused  to  pay  the  same  to  him. 

Plaintiff's  testimony  as  to  the  contract  was  that  defendant  said  to 
him: 

"If  you  brin?  me  some  property  I  like,  I  wlU  buy  it  quick  through  you, 
and  you  get  the  commission.  Even  if  I  buy  the  property  through  other 
brokers,  and  you  don't  get  the  commission  from  the  owner,  the  other  side,  I 
will  pay  from  my  own  pocket  the  commission." 

The  motion  to  dismiss,  which  was  granted,  was  to  the  effect: 

"That  it  appears  from  the  plaintiflT's  own  testimony  that  the  plaintiff  was 
serring  two  masters.  That  he  was  under  an  agreement  with  the  Wally  Con- 
tracting Company  (the  seller)  to  secure  a  purchaser,  and  that  he  undertook 
that  employment  without  disclosing  the  agreement  he  had  with  the  prospective 
buyer.  *  «  «  We  have  it  from  the  testimony  of  the  plaintiff  himself  that 
he  was  serving  two  masters  at  the  same  time,  and  he  could  not  faithfully 
perform  his  duty  to  either  one  or  the  other;  and  such  a  contract  as  alleged 
here,  without  being  disclosed  to  the  other  party,  places  him  in  the  position 
of  assuming  incompatible  duties,  and  constitutes  a  contract  against  public 
policy,  and  is  absolutely  void." 

[1]  It  is  to  be  observed  that  there  was  nothing  in  the  agreement  as 
pleaded  or  as  testified  to  whereby  the  plaintiff  bound  himself  not  to 
disclose  to  the  seller  the  fact  that  he  was  to  receive  an)rthing  from  the 
defendant.  The  contract  was,  therefore,  on  its  face  perfectly  lawful. 
If  we  may  indulge  in  any  presumption,  it  must  be  that  the  parties  in- 
tended a  lawful  agreement ;  and  if  it  be  capable  of  two  constructions, 
the  one  which  indicates  its  validity  must  be  adopted.  As  to  the  mode 
of  executing  the  contract,  plaintiff  was  not  asked,  either  by  his  own 
counsel  or  tiie  defendant's  counsel,  whether  he  had  actually  disclosed 
the  agreement  to  the  seller.  The  statement  in  the  motion  to  dismiss, 
therefore,  that  he  had  not  disclosed  the  agreement  to  the  seller,  was  a 
pure  assumption  on  the  part  of  defendant's  counsel.  I  am  cited  by  the 
respondent  to  no  authority  which  places  upcm  one  party  to  a  contract 
legal  on  its  face  the  burden  of  excluding  by  proof  the  existence  of  all 
possible  circumstances  which  might  render  the  contract  illegal  in  the 
mode  of  its  execution. 

If,  however,  we  might  hazard  a  guess  that  the  plaintiff  had  not  dis- 
closed his  agreement  with  the  seller,  we  come  to  what  may  be  regarded 
as  the  more  substantial  consideration ;  i.  e.,  that  the  contract  is  in  any 
event  valid,  because  it  called  for  the  exercise  of  no  discretion  by  the 
^plaintiff  on  behalf  or  in  the  interest  of  the  defendant.  If  plaintiff's  ver- 
sion be  accepted,  defendant  was  desirous  only  of  learning  of  opportuni- 
ties to  make  good  investments  in  the  purchase  of  real  estate,  and  offer- 
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ed  to  plaintiff  certain  inducements  in  case  he  brought  such  investments 
to  defendant's  notice. 

[2]  Respondent's  counsel  seems  to  have  sensed  some  such  element  in 
the  contract,  because  he  was  at  pains  to  cross-examine  plaintiff  at  great 
length  in  regard  to  the  manner  of  conducting  business  as  a  broker, 
questioning  him  frequently  as  to  whether  it  was  not  his  duty  on  behalf 
of  the  seller  to  get  the  highest  price  possible,  and  on  behalf  of  the  buyer 
to  secure  the  property  at  the  lowest  price,  to  which  in  substance  plain- 
tiff replied  in  the  affirmative.  Whether,  however,  this  evidence  be  re- 
garded as  relating  to  the  business  of  a  real  estate  broker  generally,  or 
as  stating  what  plaintiff  thought  his  duties  might  be  under  the  agree- 
ment in  question,  it  could  not  affect  the  very  plain  terms  of  that  agree- 
ment, interpreted  and  illustrated  as  they  were  by  wha^  actually  occur- 
red in  the  transaction  out  of  which  the  instant  claim  arises.  It  is  clear 
to  my  mind  that  the  agreement  did  not  contemplate  that  plaintiff  should 
use  his  efforts  to  secure  terms  for  the  buyer,  defendant,  and  in  fact 
he  did  not  do  so,  but  insisted,  as  suggested  by  the  seller,  that  defendant 
should  himself  see  the  latter  and  negotiate  the  transaction  to  a  close 
himself. 

The  difficulty  of  representing  in  the  same  transaction  two  employers 
with  conflicting  interests,  and  the  unlawfulness  of  an  agreement  to  do 
so,  in  the  absence  of  a  full  disclosure  of  the  situation  to  both  parties, 
is  well  discussed  in  Empire  State  Ins.  Co.  v.  Am.  Central  Ins.  Co.,  138 
N.  Y.  446,  449,  34  N.  E.  200.  Even  where  the  broker  is  employed  to 
exercise  his  discretion  as  to  both  parties,  their  knowledge  of  all  *the 
facts  will  cure  the  vice.  Knauss  v.  Gottfried  Krueger  Brewing  Co., 
142  N.  Y.  70,  77,  36  N.  E.  867.  That  case,  however,  and  many  oth- 
ers, point  out  that  the  contract  is  perfectly  sound,  as  within  put4ic 
policy,  whether  a  disclosure  be  made  or  not,  if  the  so-called  broker  is 
not  called  upon  to  exercise  his  discretion  in  the  transaction.  It  seems 
to  me  to  be  a  plain  corollary  of  that  proposition  that,  even  though  his 
relation  to  one  party  be  such  as  to  require  him  to  exercise  his  discre- 
tion on  behalf  of  that  one,  if  as  to  the  other  he  is  a  pure  intermediary, 
without  the  duties  of  a  fiduciary,  the  contract  is  valid.  Indeed,  an  ex- 
ample of  a  valid  contract  of  that  very  character  is  cited  in  Dickinson  v. 
Tysen,  209  N.  Y.  395,  400,  103  N.  E.  703,  except  that  the  roies  are 
changed  from  those  in  the  instant  case,  to  the  extent  that  it  is  to  the 
seller,  rather  than  as  in  this  case  as  to  the  buyer,  that  the  broker  is 
free  from  the  obligation  to  exercise  such  discretion. 

Since,  therefore,  the  contract  in  the  instant  case  cannot  properly  be 
construed  as  subjecting  the  plaintiff  to  employment  in- a  confidential 
capacity  by  two  opposing  interests,  the  judgment  must  be  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

WHITAKER,  J.,  concurs. 

MULLAN,  J.  (dissenting).  The  plaintiff  had  submitted  to  defend- 
ant various  parcels,  and  defendant  was  not  interested  in  any  of  them, 
and  plaintiff  finally  discontinued  his  efforts  to  interest  defendant. 
Later  the  parties  met  accidentally,  and  defendant  asked  plaintiff  if 
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plaintiff  had  any  properties  to  submit.    Assuming,  as  we  must,  the 
truth  of  plaintiff's  story,  plaintiff  said  to  defendant: 

"I  gave  you  so  many  good  properties  at  reasonable  prices,  and  you  did  not 
bny  any  of  them,  and  I  have  been  bothering  with  you  for  over  two  months. 
What  Is  the  use  of  bothering  with  you?  ♦  ♦  ♦  If  I  bring  you  some 
good  property,  you  can  buy  yourself  through  other  brokers,  and  I  don't  get 
commission." 

And  defendant  replied : 

"If  you  bring  me  some  good  property  I  like,  I  will  buy  It  quick  through  you, 
and  you  get  the  commission.  Even  If  I  buy  the  property  through  other 
brokers,  and  you  do  not  get  the  commission  from  the  owner — ^from  the  other 
side — ^I  will  pay  you  from  my  own  pocket  the  conunission." 

Raintiff  subsequently  submitted  the  property  involved  in  this  action ; 
the  owner  and  proposed  seller  being  either  the  Krausman  Realty  Com- 
pany or  the  Dixie  Security  Company.  While  defendant  was  consider- 
ing, the  property  was  sold  by  plaintiff's  original  employer  to  the  Wally 
Contracting  Company.  Plaintiff  had  been  employed  by  the  original 
seller  through  a  Mr.  Posner,  who  knew  that  defendant  was  plaintiff's 
prospective  customer.  Plaintiff  procured  the  authorization  of  the 
Wally  Contracting  Company  to  represent  it  to  effect  a  sale ;  the  Wally 
Company  being  represented  by  one  Wacht.  Plaintiff's  dealings  with 
Wacht  show  plainly  that  plaintiff  was  the  seller's  broker.  Wacht  gave 
plaintiff  an  asking  price  of  $142,000,  revealing  to  him,  however,  that 
the  deal  could  be  closed  at  $138,000.  There  is  no  evidence  that  plain- 
tiff told  Wacht  he  was  an  employee  of  the  buyer,  and,  on  the  other 
hand,  there  is  evidence  that  Wacht  did  not  even  know  the  name  of  the 
buyer,  but  knew  merely  that  plaintiff  had  a  possible  buyer,  who  was  a 
possible  buyer  when  Posner's  company  was  plaintiff's  employer. 
Plaintiff  went  to  defendant,  and,  in  violation  of  the  duty  he  owed  the 
seller  of  endeavoring  to  procure  the  highest  price  possible,  never  men- 
tioned to.  defendant  the  asking  price  of  $142,000,  but  told  defendant 
that  the  owner  wanted  $138,(XX),  and  then  immediately,  and  without 
any  solicitation  on  the  part  of  defendant,  he  told  defendant  that  it 
was  his  opinion  that  the  property  could  be  bought  for  even  less  than 
$138,000. 

My  learned  Brethren  hold  the  view  that  no  skill  was  required  of 
plaintiff  by  either  the  owner  or  the  defendant,  and  that  no  discretion 
was  vested  in  him.  I  am  of  the  opinion  that  it  very  plainly  appears 
that  his  skill  was  relied  upon,  and  that  he  was  given  a  very  large  meas- 
ure of  discretion.  He  had  procured  from  Wacht  maximum  and  mini- 
mum prices  that  were  $4,000  apart.  His  duty  to  the  owner  was  to 
obtain  the  best  price  procurable  between  $138,000  and  $142,000.  Such 
skill  as  he  possessed  should  have  been  employed  in  inducing  the  buyer 
to  accept  the  largest  figure  within  the  limits  of  the  discretion  given  him. 
Plaintiff's  judgment  should  have  been  employed  in  determining  how 
high  the  buyer  would  go.  He  betrayed  the  trust  reposed  in  him  by 
Wacht,  by  making  not  the  slightest  effort  to  obtain  a  higher  price 
than  the  minimum  figure  that  had  been  named  to  him.  Thus  he  de- 
liberately refused  to  put  to  use  such  skill  and  judgment  as  he  possessed 
in  a  situation  calling  for  the  exercise  of  both. 
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The  actual  holdings  in  the  Empire  State  Ins.  Co.  and  Knauss  Cases, 
cited  by  Mr.  Justice  BIJUR,  are  not  in  point,  nor  do  the  dicta  in  the 
opinions  in  those  cases  exclude  the  requirement  of  good  faith.  If  a 
broker  is  employed,  in  a  given  case,  as  a  mere  introducer,  of  course  his 
duties  are  limited  to  the  introduction.  Otherwise,  a  broker  is  bound, 
as  is  any  other  employee,  to  the  utmost  of  good  faith  in  the  interest  of 
his  employer.  Here  he  was  at  least  false  to  the  seller.  This,  I  think, 
is  plainly  the  case  referred  to  in  the  Knauss  opinion,  "where  by  pos- 
sibility his  [the  broker's]  duty  and  his  interest  might  clash."  In  his 
anxiety  to  procure  a  commission,  the  plaintiff  gave  to  the  defendant 
the  benefit  of  an  offer  at  a  sum  considerably  less  than  the  defendant 
may  have  been  willing  to  pay.  I  think  the  situation  calls  for  the  ap- 
plication of  the  rule  that  has  been  tersely  stated  as  follows : 

"It  is  unlawful  for  him  [the  broker]  to  attempt  to  act  In  the  capacity  of 
broker  for  both  sides  to  a  negotiation,  without  the  knowledge  and  consent  of 
each  of  them,  and  In  the  event  of  his  so  doing  he  Is  not  entitled  to  be  compen- 
sated by  either.  ♦  ♦  ♦  If  the  knowledge  and  consent  of  but  one  Is  obtained, 
and  the  other  is  kept  in  ignorance  of  the  dual  employment,  there  can  be  no 
recovery,  not  even  as  against  the  one  assenting."  4  R.  C.  L.  328,  par.  64, 
and  cases  cited ;  Leathers  v.  Canfield,  117  Mich.  277.  75  N.  W.  612,  45  h.  R 
A.  33,  and  note. 

It  seems  to  me  to  be  of  no  materiality  that  the  agreement  sued  upon 
here  contains  no  express  term  that  plaintiff  should  not  reveal  to  the 
seller  the  dual  capacity  in  which  he  was  acting.  The  question  is 
whether  he  in  fact  acted  in  that  dual  capacity  with  the  full  knowledge 
of  both  parties  of  all  the  facts.  That  he  did  not  disclose  to  the  seller 
his  agreement  with  th^  defendant  is  beyond  doubt. 

I  am  of  the  opinion  that  it  amply  appeared  out  of  plaintiff's  own 
mouth  (1)  that  skill  and  judgment  were  required  of  him;  (2)  that  he 
failed  to  employ  such  skill  and  judgment ;  and  (3)  that  he  acted  in  bad 
faith  toward  the  seller,  one  of  his  employers. 

I  vote,  accordingly,  for  affirmance. 


1200  MADISON  AVE.  CORPORATION  v.  MERRILLS. 

(Supreme  Court,  Appellate  Term,  First  Department    June  26,  1921.) 

1.  Landlord  and  tenant  ^=^32 — Recoveiy  of  rent  subsequent  to  execution  of 

lease  a  ratification  of  agreement,  barring  tenant's  plea  of  duress. 

Recovery  of  rent  by  the  landlord  several  months  subsequent  to  the 
execution  of  the  lease  constituted  a  ratification  of  the  lease  agreement 
and  acted  as  a  bar  to  the  tenant's  plea  of  duress,  when  sued  again  for  the 
rent  for  following  months. 

2.  Landlord  and  tenant  <^=»200(14lB)^In  suit  for  rent  under  lease  executed 

before  emergeocy  rent  laws^  court  could  not   determine  whether  rent 
reasonable. 

Where  a  lease  was  executed  prior  to  the  enactment  of  the  emergency 
rent  laws  (Laws  1020,  cc.  944,  945),  the  court  was  without  power,  in 
the  landlord's  action  for  rent,  to  determine  whether  or  not  the  rent  re- 
ceived under  the  lease  was  unjust  and  unreasonable. 

Cs»For  other  cases  see  same  topic  ft  KE7-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct.)       1200  MADISON  AVB.  CORPORATION  V.  MERRILLS  HI 

(18»  N.T.8.) 

Cross-Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Fifth 
District. 

Action  by  the  1200  Madison  Avenue  Corporation  against  Cyhron  C 
Merrills.  From  a  judgment  for  defendant,  on  trial  without  a  jury, 
both  parties  appeal.    Judgment  modified,  and,  as  modified,  affirmed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Harrie  C.  Manheim,  of  New  York  City,  for  appellant 
Marks  &  Marks,  of  New  York  City  (Harry  M.  Marks,  of  New  York 
City,  of  counsel),  for  respondent. 

DELEHANTY.  J.  The  action  is  to  recover  the  November  and 
December  rent  of  an  apartment  upon  a  written  lease  executed  between 
the  parties  hereto  previous  to  April  1,  1920,  the  date  upon  which  the 
so-called  rent  legislation  laws,  chapters  944  and  945  of  the  Laws  of 
1920,  went  into  effect.  The  rent  reserved  by  said  lease  was  at  the  rate 
of  $275  per  month  and  was  for  a  period  of  three  years  from  October 
1,  1920,  to  September  30,  1923.  Prior  to  the  institution  of  the  suit  at 
bar  plaintiff  had  sued  defendant  for  the  October  rent  thereunder,  and 
judgment  therein  was  granted  plaintiff  on  defendant's  default  in  ap- 
pearing, and  that  judgment  was  subsequently  satisfied  by  defendant. 
In  the  instant  suit  defendant  interposed  the  defense  of  duress  and  that 
the  rent  was  unfair,  unjust,  and  unreasonable.  The  learned  court 
below,  after  a  trial  without  a  jury,  held  that  the  lease  had  been  signed 
under  duress,  and  thereupon  took  proof  as  to  the  reasonable  value  of 
the  premises,  and  then  adjudged  such  rental  value  at  $212.50  per 
month,  and  rendered  judgment  accordingly  for  plaintiff.  Plaintiff 
appeals  from  each  and  every  part  of  said  judgment,  while  defendant's 
appeal  is  limited  to  so  much  thereof  as  permits  plaintiff  to  recover  any 
increase  in  such  rental  value  over  what  it  was  prior  to  the  lease  in 
question,  namely,  $141.67,  when  defendant  was  then  in  possession. 

[1,  2]  A  summary  of  the  testimony  shows  that  plaintiff  offered  and 
there  was  received  in  evidence  both  the  lease  in  suit  and  the  judgment 
roll  in  the  action  for  the  October  rent.  The  defense  consisted  of 
proof  to  the  effect  that,  owing  to  the  illness  of  defendant's  wife  at  the 
time  of  signing  said  lease,  defendant  was  obliged  to  execute  said  in- 
strument in  order  to  conserve  the  mental  and  physical  condition  of  his 
wife.  The  learned  court  in  my  opinion  ignored  the  force  and  legal 
effect  of  the  judgment  recovered  by  plaintiff  against  defendant  for  the 
October  rent.  The  recovery  of  the  October  rent,  several  months  sub- 
sequent to  the  execution  of  the  lease,  constituted  a  ratification  of  the 
agreement,  and  acted  as  a  bar  to  the  plea  of  duress.  B.  &  S.  Realty 
Corporation  v.  Wald,  187  N.  Y.  Supp.  436;  Reich  v.  Cochran,  151 
N.  Y.  122,  45  N.  E.  367,  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607,  Fur- 
thermore, as  the  lease  was  executed  prior  to  the  enactment  of  the 
emergency  rent  laws  referred  to,  the  court  was  without  power  to  de- 
termine whether  or  not  the  rent  received  under  the  lease  in  suit  was  un- 
just and  unreasonable.  Patemo  Investing  Corporation  v.  Katz,  112 
Misc.  Rep.  242, 184  N.  Y.  Supp.  129. 
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It  follows  that  the  judgment  should  be  modified,  by  increasing  the 
same  to  the  sum  of  $550,  with  interest  and  costs  in  the  court  below, 
and,  as  so  modified,  affirmed,  with  $25  costs  to  the  plaintiff,  and  that 
the  defendant's  appeal  be  dismissed.    All  concur. 


BEOIONT  SILK  CO.,  Inc.,  ¥.  NOSCHKES  c*  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  17,  1921.) 

1.  Sales  4^=9158(1)— Buyer  not  bound  by  aeeeptMice,  in  abaenee^of  inspeeti^KL 

Where  there'  Is  no  opportunity  of  inspection,  or  where  the  inspection  is 
prevented  by  the  acts  of  the  seller,  or  by  an  agreement  between  the 
parties,  there  is  no  acceptance  binding  on  buyer,  for  a  buyer  is  entitled 
to  rely  on  seller's  representations  that  goods  delivered  are  of  the  character 
ordered. 

2.  Sales  (@==>178(4)— Qoth  held  not  aeeepted  by  direeting  dydng  and  finishing. 

Where  buyers  purchased  cloth  under  an  agreement  that  it  would  be 
sent  to  the  seller's  dyer  and  finisher  for  the  buyers'  account,  and  that, 
when  finished  and  dyed,  it  would  conform  to  a  certain  sample,  and 
where  theloods  to  be  delivered  were,  at  the  time  of  the  contract,  in  the 
process  of  manufacture,  the  dyeing  and  finishing  of  goods  did  not  con- 
stitute an  acceptance,  under  Sales  Act  (Personal  Property  Law,  §  129), 
on  theory  that  buyers  thereby  exercised  dominion  over  goods  inconsistent 
with  seller's  ownership,  for  buyers  were  entitled  under  section  128  to  a 
reasonable  time  after  receiving  goods  for  examination  to  ascertain  wheth- 
er the  cloth  conformed  to  the  sample. 

3.  Sales  <&=>182  (4)— Whether  bnyer^s  attempt  to  reseind  for  noneMifonnance 

of  goods  to  sample  was  within  a  reasonable  time  after  deliveiT  held  for 
the  Jury. 

Whether  the  reasonable  time  to  which  buyers  were  entitled  for  in- 
spection of  goods,  to  ascertain  whether  they  conformed  to  the  sample, 
had  elapsed  at  the  time  the  buyers  sought  to  rescind  for  failure  of  goods 
to  conforin  to  sample,  held  for  the  jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Belmont  Silk  Company,  Incorporated,  against  Sig- 
mund  Noschkes  and  another.  Judgment  for  plaintiff,  and  defendants 
appeal.     Reversed,  and  new  trial  ordered. 

Argued  March  tenn,  1921,  before  BIJUR,  WAGNER,  and  I.Y- 
DON,  JJ. 

Stern,  Barr  &  Tyler,  of  New  York  City  (Henry  C.  Moses  and  Eli- 
phalet  W.  Tyler,  both  of  New  York  City,  of  counsel),  for  appellants. 

I.  Gainsburg,  of  New  York  City  (Joseph  P.  Segal,  of  New  York 
City,  of  counsel),  for  respondent. 

LYDON,  J.  The  plaintiff  brought  this  action  for  the  balance  due 
for  goods  sold  and  delivered.  The  defendants  set  up  two  counter- 
claims, also  designated  defenses.  The  first  defense  or  counterclaim  is 
for  breach  of  warranty  as  to  quality,  and  the  second  defense  and  coun- 
terclaim is  based  upon  rescission  of  the  sale,  and  the  defendants  seek 
to  recover  back  the  purchase  price  paid  for  the  ^oods  and  moneys  laid 
out  and  expended  in  finishing  and  dyeing  the  said  goods. 

^ss>F0T  other  cases  see  same  topic  &  KEYtNUMBER  In  all  Key-Numbered  Digests  A  Indezat 
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It  appears  that  the  contract  to  sell  involved  a  cloth  known  as 
"georgette  crepe."  It  is  sometimes  sold  in  the  greige  (or  gray)  or 
gum,  and  sometimes  dyed.  The  defendants  plead  that  they  agreed  to 
purchase  it  in  the  gray  or  gum,  upon  the  express  agreement  of  the 
plaintiff  that  the  cloth  would  be  sent  to  the  plaintiff's  own  dyer  and 
finisher  for  the  buyer's  account,  and  that,  when  finished  and  dyed,  it 
would  be  exactly  like  finished  georgette  crepe  which  the  defendants 
had  previously  bought  from  the  plaintiff,  a  sample  of  which  was  then 
exhibited  to  them.  The  goods  to  be  delivered  were  not  in  existence, 
but  in  the  process  of  manufacture.  The  defendants  claim  that,  when 
the  goods  were  received  from  the  dyer,  they  did  not  correspond  to  the 
sample,  by  reason  of  being  of  inferior  quality  and  manufacture  and 
deficient  in  weight  and  filling. 

At  the  end  of  the  plaintiff's  case  the  plaintiff's  attorney  moved  that 
the  defendants  be  obliged  to  elect  as  to  which' counterclaim  they  would 
proceed  on,  whether  the  one  claiming  the  rescission  of  the  contract,  or 
the  other  for  damages  for  breach  of  warranty.  On  the  election  by  the 
defendants'  attorney  to  stand  on  the  counterclaim  alleging  rescission 
of  the  contract,  the  court,  on  plaintiffs'  motion,  directed  a  verdict  in 
favor  of  the  plaintiff,  upon  the  theory  apparently  that,  the  goods  in 
question  having  been  dyed  by  the  defendants,  they  had  thereby  exer- 
cised dominion  over  them  inconsistent  with  the  ownership  of  the  seller, 
which  amounted  to  an  acceptance  under  section  129  of  the  Sales  Act 
(Personal  Property  Law  [Consol.  Laws,  c.  41]  art.  5). 

[1,  2]  I  am  of  the  opinion  that  this  constituted  reversible  error.  The 
crucial  question  in  this  case  is  as  to  the  acceptance  by  the  defendants  of 
the  merchandise  ordered  by  them.  There  is  nothing  in  the  record  to 
show  that  the  defendants  had  an  opportunity  to  inspect  the  goods. 
Both  parties  understood  that  the  goods  were  to  be  sent  directly  to  the 
dyer  under  the  defendants'  instructions.  None  of  the  merchandise 
was  delivered  directly  to  the  defendants.  The  rule  is  well  settled  that 
where  there  is  no  opportunity  of  inspection,  or  the  inspection  is  pre- 
vented by  the  acts  of  the  vendor,  or  by  an  agreement  between  the  par- 
ties, there  is  no  acceptance  that  biqds  the  purchaser.  The  purchaser 
is  entitled  to  rely  upon  the  representations  of  the  vendor  that  the  goods 
delivered  are  the  goods  of  the  character  ordered.  Motley  Green  &  Co. 
V.  Elmenhorst,  142  App.  Div.  830,  127  N.  Y.  Supp.  625.  The  contract 
in  the  case  at  bar  being  executory,  and  the  buyer  not  having  had  at  the 
time  of  the  making  of  the  contract  an  opportunity  to  inspect  and  agree 
upon  the  goods  contracted  for,  it  is  clear  that  they  cannot  be  compelled 
to  accept  goods  which  the  seller  alone  has  selected  and  tenders,  until 
they  have  had  a  reasonable  opportunity  to  inspect  them,  in  order  to 
ascertain  whether  they  are  such  as  under  the  contract  they  are  bound 
to  accept — whether,  for  example,  they  conform  to  the  sample,  or  the 
amount  agreed  upon.  Messmore  v.  N.  Y.  Shot  &  Lead  Co.,  40  N.  Y. 
422,  428.  The  defendants  necessarily  would  not  have  the  opportunity 
of  knowing  whether  the  goods  corresponded  to  the  sample  until  after 
their  return  from  the  dyer.  The  question  as  to  whether  or  not  the 
vendee  exercised  his  right  to  examine  the  goods  within  a  reasonable 
time  (Sales  Act,  §  128)  after  receiving  the  same  from  the  dyer  could 
189  N.Y.S.— 8 
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only  be  determined  after  hearing  the  defendants'  witnesses,  as  well  as 
those  of  the  plaintiff. 

[3]  In  my  dpinion>  the  question  as  to  the  right  of  rescission  after 
these  goods  were  received  from  the  dyer  presented  a  question  of  fact 
for  the  jury  (Pierson  v.  Crooks,  115  N.  Y.  539,  22  N.  E.  349,  12  Am. 
St.  Rep.  831),  and  for  this  reason  the  defense  of  the  defendants  should 
have  been  received. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


GORDON  Y.  ESKREIS. 

(Supreme  Ck)urt,  Appellate  Term,  First  Department.    June  28,  1821.) 

1.  Appeal  and  error  (d=9927(3)— -Facts  testified  to  by  plaintiff  are  to  be  takeo 
as  true. 

Ck>mplaint  having  been  dismissed  without  the  completion  of  the  testi- 
mony on  plaintiffs  behalf,  facts  testified  to  by  plaintiff  are  to  be  taken 
as  true,  and  plaintiff  is  entitled  to  aU  favorable  inferences  that  can  be 
drawn  therefrom. 
Z.  Bailment  <3=»16— Unauthorized  reletting  by  landlord,  holding  keys  for 
tenant,  held  a  oonverBion  of  tenant's  goods  lost. 

Where  landlord,  holding  the  keys  left  with  him  while  tenant  was  sick 
in  hospital,  relet  the  premises  without  any  authority  from  the  tenant, 
and  some  of  the  tenant's  goods  were  lost,  held,  that  the  deliberate  relet- 
ting was  an  exercise  of  dominion  over  the  tenant's  property  that  amount- 
ed to  a  conversion. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Harry  Gordon  against  Jacob  Eskreis.  From  a  judgment 
dismissing  plaintiff's  complaint,  he  appeals.  Judgment  reversed,  and 
new  trial  ordered. 

Argued  June  fterm,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Barnett  E.  Kopelman,  of  New  York  City,  for  appellant 
Isaac  Hyman,  of  New  York  City;  for  respondent. 

FINCH,  J.  [1]  The  complaint  having  been  dismissed  without  the 
completion  of  the  testimony  on  plaintiff's  behalf,  the  facts  testified  to 
by  plaintiff  are  to  be  taken  as  true,  and  plaintiff  is  entitled  to  all  favor- 
able inferences  that  can  be  drawn  therefrom. 

[2]  The  plaintiff  had  rented  from  the  defendant  for  some  years  a 
basement,  in  which  he  conducted  his  business  as  a  junk  dealer,  and  for 
which  he  paid  $5  a  month.  He  paid  the  August  rent  about  the  middle 
of  August,  in  accordance  with  his  custom  of  paying  it  towards  the 
middle  of  the  month.  On  September  22  plaintiff  became  ill  and  went 
to  a  hospital,  where  he  remained  until  October  23,  and  then  he  went 
with  his  son  to  Bridgeport  until  November.  Upon  going  to  the  hos- 
pital, he  left  the  key  to  the  basement  with  the  defendant,  to  be  held 
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by  the  defendant  until  the  plaintiff's  return  from  the  hospital.  During 
the  time  that  plaintiff  was  in  the  hospital,  he  testified  that  he  sent  some 
rent  to  the  defendant,  and  upon  plaintiff's  return  he  paid  up  all  arrears 
of  rent,  and  the  defendant  informed  him  that  he  had  leased  the  premis- 
es to  another,  who  was  in  possession.  Plaintiff  went  to  look  for  his 
goods,  but  was  unable  to  find  them  at  that  time,  because  of  merchandise 
belonging  to  the  other  tenant.  Later  plaintiff  found  his  goods  in  the 
back  of  the  basement,  and  some  of  them  were  missing,  and  he  brings 
this  action  in  conversion  against  the  defendant. 

The  court  below  dismissed  the  complaint,  on  the  ground  that  no  ac- 
tion in  conversion  would  lie  against  the  defendant.  In  this  the  learned 
court  was  in  error.  The  deliberate  reletting  on  defendant's  part, 
without  any  authority  from  plaintiff,  was  an  exercise  of  dominion  over 
plaintiff's  property  that  amounted  to  conversion. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


GREENSPAN  et  aL  v.  YAPLE  et  al. 

(Supreme  Court,  Trial  Term,  Sullivan  County.    September,  1919.) 

1.  Waters  aad  water  eoorses  ^:»15&-£xeeptioii  held  to  be  of  entire  pond. 

The  exception,  in  a  deed  of  two  lots  embracing  all  of  a  pond  and  up- 
land surrounding  it  on  all  sides,  "which  pond  is  not  hereby  conveyed  and 
Bold,"  though  contained  In  the  description  of  the  lot  first  described,  which 
included  most  of  the  pond,  covered  the  entire  pond. 

2.  Waters  and  water  eourses  ^^155— A  pond  inside  lands  oonveyed  may  be 

excepted,  thougsli  right  oi  way  through  eonveyed  uiriaads  is  not  reservedL 
A  grantor  of  lots  embracing  a  pond  and  upland  on  all  sides  of  it  may 
except  the  pond,  though  not  reserving  a  right  of  way  through  the  uplands 
conveyed. 

3.  Waters  and  water  eourses  ^s»156(4> — ^Words  of  21  deed,  following  an  ex- 

ception of  a  pon4  held  not  a  reoervation,  but  a  eonnreyanee  of  an  ease* 
ment  in  the  pond. 

The  words,  "but  reserved  for  the  use  and  benefit  of  all  the  lots  and 
farms  contiguous  thereto,"  following  the  words  (constituting  an  excep- 
tion), **which  pond  is  not  hereby  conveyed  and  sold,"  In  a  deed  of  two  lots 
embracing  a  pond  and  upland  surrounding  it  on  all  sides,  do  not  consti- 
tute a  reservation,  but  a  conveyance  of  an  easement  in  the  pond  for  the 
benefit  of  the  grantee's  contiguous  upland. 

4.  Waters  and  water  coivses  0=>154(1) — ^Basement  passes  1^  deed  of  domi- 

nant estate. 

A  conveyance  of  lands,  to  which,  through  a  prior  conveyance,  an  ease- 
ment in  a  pond  is  appurtenant,  will  pass  the  easement,  though  not  men- 
tioned. 

5.  Boundaries  <9=»17 — High-water  marie  of  dammed  pond  means  that  at  time 

of  deed. 

A  boundary,  the  *'high-water  mark"  of  a  dammed  pond,  means  the 
high-water  mark  at  the  time  the  deed  was  given. 

6.  Boundaries  ^=>14 — ^Lands  bounded  by  liigli-water  mark  do  not  run  to  cen- 

ter of  pond. 

A  deed  of  lands  on  the  shore  of  a  tideless  pond,  into  which  ran  only  a 
small  stream,  bounding  the  lands  by  the  high-water  mark,. the  lands  con- 
veyed do  not  run  to  the  center  of  the  pond. 

^:>Por  other  cases  see  aame  topic  A  K£Y-NUMBBR  in  all  Key-Numbered  DisesU  ft  Indexes 
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7.  Waters  and  water  omirBee  <9s»156(7)— RlgMs  in  wtffier  of  grantee  of  land 

to  then  lilii[b-water  mark  of  pond  alreadbr  raised  by  dan^  where  it  was 
further  raised  under  reserved  right,  stated* 

Where  the  owner  of  land  on  a  pond,  after -raising  the  water  by  a  dam, 
conveyed  part  of  it  only  to  the  then  high-water  mark,  reserving  right  to 
flow  the  land  conveyed  by  raising  the  dam,  and  did  so  raise  it,'  the 
grantee  has  the  right  to  use  the  water,  for  boating,  bathing,  fishing,  and 
ice,  only  over  the  land  fiooded  by  the  raise  of  the  dam,  and  no  right  to 
pass  over  the  land  flooded  by  the  original  dam. 

8.  Injunction  ^=3>48— CentinuaJly  repeated  unlawfui  trespasses  over  land 

under  water  enjoined. 

A  pond  having  been  raised  twice  by  dams,  and  plaintiff  owning  the 
strip  covered  by  the  first  raise,  and  by  reason  of  such  ownership  having  an 
easement  of  use  in  the  waters  of  the  pond  as  it  originally  existed,  de- 
fendant, who  owned  the  strip  covered  by  the  second  raise,  will  be  en- 
joined from  passing  over  plaintifTs  strip,  his  trespasses  being  unlawful 
and  continually'  repeated,  though  plaintiff  has  only  suffered  nominal 
damages  therefrom. 

Action  by  Hyman  Greenspan  and  others  against  Frank  Yaple  and 
another.    Judgment  for  plaintiff s. 

Ellsworth  Baker,  of  Hurleyville,  and  Wm.  Birmingham,  of  Liberty, 
for  plaintiffs.' 

John  D.  Lyons  and  Nellie  Childs  Smith,  both  of  Monticello,  for  de- 
fendants. 

NICHOLS,  J.  The  controversy  in  this  action  arises  over  the  boat- 
ing, bathing,  and  swimming  privileges  in  Loch  Sheldrake,  a  small 
body  of  fresh  water  situate  in  the  town  of  Fallsburgh,  Sullivan  county, 
N.  Y.  The  town  of  Fallsburgh  was  formed  out  of  a  portion  of  the 
town  of  Thompson.  This  lake  (Loch  Sheldrake)  is  a  part  of  lot  No. 
16  in  subdivision  4  of  the  Hardenburgh  patent,  and  also  about  six 
acres  of  said  lake  He  within  lot  No.  21  of  said  subdivision  4  of  said 
patent.  June  20,  1814,  this  entire  lake,  with  all  the  upland  surrounding 
it,  was  conveyed  by  one  Henry  Cruger  and  wife  to  Henry  D.  Schoon- 
maker  by  deed  which  describes  separately  said  lots  Nos.  16  and  21. 
Said  deed  contains  a  recital  at  the  commencement  of  the  description 
which  reads  as  follows: 

"All  that  certain  piece  or  parcel  of  land  situate,  lying  and  being  In  the 
town  of  Thompson,  county  of  Sullivan,  and  state  of  New  York,  known  by  lot 
No.  16  in  subdivision  No.  4  of  the  Hardenburgh  patent,  containing  one 
hundred  fifty-flve  acres  of  land,  including  nearly  the  whole  of  Sheldrake  Pond, 
which  pond  is  not  hereby  conveyed  and  sold,  but  reserved  for  the  use  and 
benetit  of  all  the  lots  and  farms  contiguous  thereto;  the  whole  of  which  lot 
or  parcel  of  ground,  including  said  pond,  is  bounded  as  follows,  to  wit." 

Then  follows  a  description  of  lot  No.  16  by  metes  and  bounds ;  thence 
follows  a  description  of  lot  No.  21,  commencing  as  follows: 

"Also  the  south  part  of  lot  No.  21  of  subdivision  No.  4  of  said  patent,  ad- 
joining the  premises  above  described,  containing  fifty  acres  of  land,  including 
about  six  acres  of  Sheldrake  Pond.    •    •    •  »» 

Thence  follows  a  description  of  lot  No.  21  by  metes  and  bounds,  in- 
cluding a  recital  at  the  end  thereof  that  there  is  about  100  acres  in  lot 
16  and  50  acres  in  lot  No.  21. 
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[1,  2]'  Cruger,  being  the  owner  of  the  entire  lake,  although  the  ex- 
ception, ''whidi  pond  [Sheldrake  Pond]  is  not  hereby  conveyed  and 
sold,"  is  taken  from  the  description  of  lot  No.  16,  yet,  as  the  deed  also 
conveys  the  balance  of  the  pond  in  lot  21,  I  think  it  follows  that  the 
exception  covers  the  entire  pond  or  lake.  The  language  of  this  clause 
is  clear,  ''which  pond  is  not  hereby  conveyed  and  sold" ;  and  although 
the  owner,  Cruger,  did  not  reserve  a  right  of  way  through  the  uplands 
conveyed  to  Schoonmaker  to  the  lake,  yet  he  clearly  excepted  the  whole 
of  said  lake  from  the  conveyance ;  he  was  not  a  stranger  to  the  deed, 
and  had  the  right  to  except  from  his  conveyance  such  portions  of  the 
property  as  he  saw  fit. 

[3,4]  The  staten;ent  following,  "but  reserved  for  the  use  and 
benefit  of  all  the  lots  and  farms  contiguous  thereto,*'  is  not  a  reserva- 
tion ;  it  is  a  misnomer. 

"A  reservation  Is  a  clause  in  a  deed,  whereby  the  grantor  doth  reserve  eome 
new  thing  to  himself  ont  of  that  which  he  granted  before.  This  doth  differ 
from  an  exception,  which  Is  ever  part  of  the  thing  granted,  and  of  a  thing 
In  esse  at  the  time ;  but  this  Is  of  a  thing  newly  created  or  reserved  out  of  a 
thing  demised  which  was  not  in  esse  before."  Beardslee  v.  New  Berlin 
Light  &  Power  Co.,  207  N.  Y.  at  page  30,  100  N.  B.  at  page  436  (Ann.  Gas. 
1»14B.  1287). 

By  the  deed  the  entire  upland  surrounding  the  lake  was  conveyed  to 
Schoonmaker,  who  was  not  a  stranger  to  the  deed,  and  it  conveyed  to 
Schoonmaker  the  use  and  benefit  of  the  said  lake  to  all  parts  of  his 
upland  which  was  contiguous  thereto;  in  other  words,  it  conveyed  an 
easement  which  was  appurtenant  to  the  dominant  estate  of  Schoon- 
maker and  would  pass  by  any  conveyance,  whether  mentioned  or  not. 
Wells  v.  Tolmari,  88  Hun,  438,  34  N.  Y.  Supp.  840;  White  v.  Wiley, 
13  N.  Y.  Supp.  205.* 

By  mesne  conveyances  the  entire  lake  was  conveyed  to  David  H. 
Divine,  who  bought  the  property  in  1841.  Divine  built  a  dam,  and 
dammed  the  water  of  the  lake,  and  raised  the  body  of  the  water.  At 
what  time  this  dam  was  built  does  not  appear.  This  dam  was  higher 
up  than  the  present  dam,  and  was  there  before  the  witness  J.  Morgan 
Divine,  the  grandson  of  David  H.  Divine,  was  bom.  The  witness  J. 
Morgan  Divine,  at  the  time  of  the  trial,  was  51  years  of  age,  and  he 
said  that  when  he  was  a  boy  10  years  of  age  the  upper  dam  built  by  his 
grandfather  and  the  sawmill  were  in  ruins. 

April  1,  1877,  David  H.  Divine  conveyed  the  parcel  on  the  east 
shore  of  the  lake  to  Obadiah  B.  Kortright,  being  a  part  of  Lot  No.  21, 
division  4,  of  the  Hardenburgh  patent.  The  description  in  this  deed 
by  metes  and  bounds  contains  the  following: 

"West  3  chains  and  20  links,  to  high- water  mark  of  Sheldrake  Lake;, 
thence  along  high-water  mark  southeasterly  about  6  chains  and  26  Unks  to 
H.  Mlsner'8  east  Une.*' 

Said  deed  also  contains  a  clause  as  follows : 

*  Reported  in  f uU  In  the  New  Tork  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  In  59  Hun,  618. 
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"Said  parties  of  the  first  part  retain  the  right  to  dam  and  nse  the  water 
of  Sheldrake  Lake." 

February  15,  1898,  Silas  R.  Divine  and  others  conveyed  another 
small  parcel  adjoining  the  above  to  John  Brueggeman,  who  at  that 
time  was  the  owner  of  the  parcel  just  above  described;  said  deed  con- 
tained, among  other  things,  the  following  language  in  the  description : 

"Beginning  at  Bmeggeman's  corner,  and  runs  thence  northerly  at  high- 
water  mark  along  the  shore  of  Loch  Sheldrake  100  feet" 

August  30,  1889,  David  H.  Divine  and  wife  conveyed  to  John 
Brueggeman  a  small  parcel  of  land,  which  deed  contains  the  following 
among  the  recitals  in  the  description : 

"Beginning  at  a  small  hemlock  tree  on  the  shore  of  Loch  Sheldrake,  the 
northeast  comer  of  John  Brueggeman's  Cudney  lot." 

These  three  parcels  of  land  are  now  in  the  possession  of  the  defend- 
ants and  are  called  in  this  litigation  the  Hannon  property.  The  entire 
balance  of  upland  surrounding  the  lake  is  now  owned  by  the  plaintiffs. 

[6]  From  the  language  of  the  deeds  of  the  Hannon  property,  which 
are  bounded  on  the  lake  side  by  the  high-water  mark,  means  the 
high-water  mark  at  the  time  the  deeds  were  given.  Cook  v.  McClurc, 
58  N.  Y.  437,  17  Am.  Rep.  270. 

[B]  Sheldrake  Lake  is  a  tideless  lake,  and  with  only  a  small  stream 
of  water  running  into  same.  The  grantor  having  bounded  the  grants 
of  the  Hannon  property  to  the  high-water  mark,  the  lands  thus  con- 
veyed do  not  run  to  the  center  of  the  lake.  Starr  v.  Child,  5  Denio, 
599;  Halsey  v.  McCormick,  13  N.  Y.  296;  People  ex  rel.  Bumham 
V.  Jones,  112  N.  Y.  597,  20  N.  E.  577. 

[7]  David  H.  Divine,  by  the  use  of  his  old  upper  dam  for  his  saw- 
mill, must  have  raised  the  waters  of  Loch  Sheldrake  to  some  extent, 
or  else  the  dam  would  have  been  useless  and  amount  to  nothing ;  there- 
fore, when  he  conveyed  to  Kortright  in  1877  and  conveyed  to  the 
high-water  mark,  he  did  not  convey  to  the  water  of  the  original  lake, 
which  had  been  reserved  by  Cruger,  and  a  strip  of  land  of  varying 
width  (the  width  of  which  is  a  matter  of  no  importance)  lies  between 
the  Hannon  property  and  the  original  lake;  and  this  strip  of  land  by 
mesne  conveyances  from  David  H.  Divine  is  now  the  property  of  these 
plaintiffs.  David  H.  Divine  also,  in  his  deed  to  Kortright,  provided 
for  further  damming  the  water  and  flowing  the  Kortright  land  by 
a  clause  in  the  Kortright  deed : 

"Said  parties  of  the  first  part  retain  the  right  to  dam  and  nse  the  waters 
of  Sheldrake  Lake." 

This  was  the  reservation  on  the  part  of  Divine  of  an  easement  in 
the  lands  conveyed  to  Kortright  to  raise  the  dam  and  flow  their  lands ; 
but  the  Hannons,  as  the  successors  of  the  Kortrights  own  the  land,  and 
have  the  right  of  access  to  the  water  out  into  the  lake  to  the  point  where 
Divine's  high-water  mark  in  1877  was  located;  and  this,  according  to 
the  witness  Divine,  raised  the  water  along  the  shore  of  the  Hannon 
property  substantially  4  feet;  this  gives  the  Hannon  line,  starting  at  the 
northerly  end  thereof,  13  feet  in  the  lake  from  the  high-water  mark. 
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and  18%  feet  at  the  southerly  end,  and  29^^  feet  in  substantially  the 
center.  In  this  strip  of  land  under  water,  and  in  the  waters  covering 
said  land,  the  defendants  have  at  all  times  the  right  of  boating,  bathing, 
swimming,  and  fishing  in  the  summer  time,  and  the  right  of  fishing 
and  to  take  ice  therefrom  in  the  winter ;  but,  as  there  is  a  strip  of  land 
belonging  to  the  plaintiffs  between  this  strip  of  land  of  the  Hannon 
property,  over  which  the  defendants  could  not  pass,  the  defendants  have 
no  right  to  sell  any  of  these  privileges  to  others,  or  to  use  them  them- 
selves beyond  the  line  as  set  up  herein. 

The  defendants,  from  the  fact  of  the  ownership  of  a  portion  of 
the  body  of  the  lake,  have  no  right  of  bathing,  Boating,  and  fishing  in 
the  waters  of  the  lake  generally ;  they  are  limited  to  the  waters  of  the 
lake  lying  over  that  part  of  the  bed  which  the  defendants  own.  <Jom- 
monwealth  Water  Co.  v.  Brunner,  175  App.  Div.  153,  161  N.  Y.  Supp. 
794;  Tripp  v.  Richter,  158  App.  Div.  136,  142  N.  Y.  Supp.  563. 

[8]  The  plaintiffs  only  having  an  easement  in  the  body  of  the  lake 
as  it  existed  in  1814,  which  was  the  right  to  use  the  waters  of  the  lake, 
have  only  suffered  nominal  damages  by  reason  of  the  trespasses  of  the 
defendants  in  passing  over  the  narrow  strip  of  land  which  the  plain- 
tiflFs  own  and  wWch  lies  between  the  lands  reserved  by  Cruger  and 
the  lands  of  the  Hannon  property ;  but  as  these  trespasses  are  unlawful, 
and  are  continually  repeated  by  the  defendants,  the  defendants  must 
be  enjoined  from  passing  over  this  strip  of  land,  which  is  the  property 
of  these  plaintiffs,  as  they  would  have  no  adequate  remedy  at  law.  I 
therefore  fix  and  assess  the  nominal  damages  accrued  at  the  sum  of 
$10. 

Judgment  and  decree  accordingly,  with  costs  to  the  plaintiffs. 


a96  App.  Div.  708) 

HERKIMEB  LUMBER  CO.  v.  STATE. 

(Supreme  Ck>tirt,  AppeUate  DlTislon,  Fourth  Department.    May  .4,  1021.) 

1.  States  <S:=>112 — State  not  liable  at  eommon  law  for  dameses  to  lumber  eomp 

pany  throoeh  order  of  Attorney  GeneraL 

At  common  law  there  would  be  no  liability  on  the  part  of  the  state  to 
compensate  a  Imnber  company  for  damages  sustained  by  it  through  the 
Attorney  General's  ordering  it,  without  probable  cause,  to  stop  operations  • 
on  a  tract  where  it  was  claimed  to  be  trespassing  on  state  lands. 

2.  States  ^=s>llS^— State  not  liable  for  damages  to  lumber  eompanor  from 

stopping  woilc  puifiuant  to  direction  of  Attorney  General: 

The  state  is  not  liable  for  any  damages  to  a  lumber  company,  re- 
sulting from  its  stopping  work  or  operations  on  a  tract  of  land  following 
receipt  of  a  telegram  from  the  Attorney  General  stating  that  he  was  in- 
formed the  company  was  trespassing  on  state  land  and  to  stop  opera- 
tions. The  action  of  the  company  in  stopping  operations  was  voluntary, 
and  neither  the  telegram,  which  said  that  if  the  company  had  any  ex- 
ceptions it  was  to  inform  the  Attorney  General,  nor  any  subsequent  nego- 
tiations between  the  company  and  the  Attorney  General,  were  a  contract 
enforceable  against  the  state. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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3.  Stales  ^^112— Slate  not  a  '^unidpal  corporation*''  within  statute  sui^- 

Jecting  it  to  liability  for  damages  sustained  by  injunction. 

The  state  is  not  a  "municipal  corporation,"  and  is  unaifected  by  Code 
Civ.  Proc.  S  1090,  providing  that  in  any  action  where  a  domestic  munici- 
pal corporation,  etc.,  shall  be  excused  from  giving  security  on  procuring 
an  Injunction  order,  the  corporation  shall  be  liable  for  all  damages  sus- 
tained by  the  oppo^te  party,  etc. 

[Ed.  Note. — For  other  dejanitlons,  see  Words  and  Phrases,  First  and 
Second  Series,  Municipal  Corporation.] 

4.  Stales '^=s>112 — State  not  liable  to  lumber  eomfNuiy  for  damages  throDgh 

injunction  against  operations  on  claimed  state  lands. 

Despite  Code  Civ.  Proc.  i  1090,  as  amended  by  Laws  1804,  c.  00,  the 
state  is  not  liable  to  a  lumber  company  for  damages  resulting  to  tne 
company  because  of  the  obtaining  by  the  Attorney  General  of  an  In- 
junction against  the  company's  cutting  timber  on  certain  claimed  state 
land,  procured  in  an  action  brought  by  him  against  the  company,  even  if 
the  Attorney  General  acted  without  authority  in  sending  a  telegram  to 
the  company,  directing  it  to  stop  operations,  and  in  obtaining  the  in- 
junction. 

5.  States  ^=>112^  State  not  liable  for  damages  to  lumber  eompany  from  stop- 

page of  operations  on  account  of  injunction  procured  erroneously  by  At- 
torney General. 

If  the  Attorney  General  acted  erroneously  in  procuring  injunction 
against  a  lumber  company  from  cutting  timber  on  dalmed  state  lands, 
his  action  was  not  binding  on  the  state,  to  make  it  liable  for  resulting 
damages  to  the  company  from  its  stoppage  of  operations. 

Appeal  from  Court  of  Claims. 

Claim  by  the  Herkimer  Lumber  Company  against  the  State  of  New 
York.  From  a  judgment  for  plaintiff,  the  State  appeals.  Judgment 
reversed,  and  claim  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (Adelbert  F.  Jenks,  Deputy  Atty. 
Gen.,  and  John  O.  Bates,  Asst.  Deputy  Atty.  Gen.,  of  counsel),  for 
the  State. 

Snyder,  Cristman  &  Earl,  of  Herkimer  (C.  E.  Snyder,  of  Herkimer, 
of  counsel),  for  respondent. 

CLARK,  J.  In  January,  1911,  plaintiff  filed  with  the  Court  of 
Claims  a  verified  claim  for  damages  in  the  amount  of  $73,017.96  and 
interest,  alleged  to  have  been  sustained  by  it  by  reason  of  the  state's 
interfering  with  certain  lumber  operations  in  which  it  was  engaged 
on  lands  the  title  to  which  was  in  dispute  between  the  parties.  Claim- 
ant urged  that  its  business  had  been  interrupted  by  the  action  of  the 
Attorney  General  of  the  state,  in  sending  a  tel^fram  requesting  claim- 
ant to  cease  its  lumbering  operations  on  the  disputed  property,  and  in 
subsequently  obtaining  an  injunction  restraining  it  from  such  opera- 
tions. The  case  was  tried  in  the  Court  of  Claims,  and  judgment,  based 
on  certain  findings  of  fact  and  conclusions  of  Jaw,  was  entered  in 
favor  of  claimant  and  against  the  state' on  the  15th  day  of  January, 
1919,  for  $107,880.35  damages,  including  interest.    Defendant  appeals 

from  that  judgment. 

»  ■      ■  ■  ^ 

^rspFor  oUier  cases  see  eame  topic  A  KEY-NUMBER  In  all  Key-Numbered  DlgesU  ft  iDdexea 
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For  a  long  time  the  boundary  line  between  the  counties  of  Herki- 
mer and  Hamilton,  had  been  in  dispute,  and  in  1905  claimant  owned 
timber  on  lands  in  township  41  of  Totten  &  Crossfield's  purchase.  The 
state  owned  all  of  township  41,  except  that  part  lying  west  of  the  line 
between  Herkimer  and  Hamilton  counties,  known  as  the  "Koetteritz" 
line.  In  1903  State  Engineer  Bond  had  run  a  line  further  west  than 
the  "Koetteritz"  line,  and  a  man  named  Wood,  acting  for  the  state, 
had  run  still  another  line  further  west  than  the  Bond  line.  In  1905 
claimant  was  engaged  quite  extensively  in  lumbering  on  lands  lying 
west  of  the  Bond  and  Wood  lines,  and  it  claimed  that  the  "Koetteritz^ 
line  was  the  true  line  between  the  counties  of  Hamilton  and  Herkimer, 
and  that  it  was  entitled  to  ctit  timber  up  to  that  line. 

The  state,  on  the  other  hand,  claimed  that  the  true  line  was  further 
west,  and  at  a  point  indicated  by  the  so-called  Bond  line.  It  came  to 
the  knowledge  of  the  Attorney  General  that  claimant,  with  its  lumber- 
ing operations,  was  proceeding  easterly,  and  had  gotten  over  the  Bond 
line,  and  he  telegraphed  to  one  of  the  officers  of  claimant  corporation 
as  follows : 

*'I  am  Informed  you  are  trespassing  on  state  land  In  townships  8  and  41. 
Stop  operations.    If  any  exceptions,  Inform  me  at  once." 

Negotiations  were  at  once  entered  into  between  claimant  and  the 
Attorney  General,  and  the  lumbering  operations  ceased  east  of  the 
Bond  line,  and  such  cessation  continued  from  June  27,  1905,  to  Sep- 
tember 22d  of  that  year.  At  that  time  operations  were  resumed  by 
claimant  on  the  territory  between  the  Bond  and  "Koetteritz"  lines,  and 
continued  until  September  29th,  when  an  action  was  begun  in  the  Su- 
preme Court  by  the  Attorney  General,  in  which  the  people  of  the  state 
of  New  York  were  named  as  plaintiff  and  the  Herkimer  Lumber  Com- 
pany and  others  were  named  as  defendants,  in  which  injunctive  relief, 
with  other  relief,  was  asked. 

In  that  action  the  Attorney  General  obtained  a  temporary  injunction 
restraining  claimant  from  continuing  its  lumber  operations  on  the  dis- 
puted territory,  and  in  obedience  to  that  injunction  it  ceased  such  oper- 
ations for  the  time  being.  The  injunction  was  dissolved  on  the  31st 
day  of  October,  1905.  The  Supreme  Court  action  brought  by  the  At- 
torney General,  and  in  which  the  temporary  injunction  was  obtained, 
was  subsequently  tried,  with  the  result  that  the  complaint  was  dismiss- 
ed on  the  merits,  and  the  judgment  was  subsequently  affirmed  in  the 
Appellate  Division.    134  App.  Div.  987,  119  N.  Y.  Supp.  126.  ■ 

Claimant  urges  that  it  suffered '  damages  because  of  the  telegram 
from  the  Attorney  General  and  the  injunction  which  he  obtained,  they 
having  interfered  with  claimant's  prosecution  of  its  lumbering  opera- 
tions. It  was  for  such  damages  that  the  judgment  here  appealed  from 
was  obtained  in  the  Court  of  Claims;  the  judgment  being  rendered 
under  plaintiff's  claim  and  amended  claim,  as  filed.  Claimant  urges 
that  it  was  entitled  to  recover  these  damages  from  the  state,  on  the 
theory  that,  in  obtaining  the  injunction  and  sending  the  telegram,  the 
Attorney  General  acted  without  probable  cause,  and  that  he  acted 
willfully  and  wrongfully,  and  the  Court  of  Claims  evidently  sustained 
that  contention. 
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[1]  The  defendant  denies  all  liability.  At  common  law  there  would 
be  no  liability  on  the  part  of  the  state  in  a  claim  of  this  ch^acter.  City 
of  Yonkers  v.  Federal  Sugar  Refining  Co.,  221  N.  Y.  206,  116  N.  E. 
998.  The  state,  not  being  liable  at  common  law,  can  only  be  held  re- 
sponsible by  express  provisions  of  the  statute.  Litchfield  v.  Bond,  186 
N.  Y.  66,  78'N.  E.  719;  Smith  v.  State,  227  N.  Y.  405,  125  N.  E.  841 ; 
Locke  V.  State,  140  N.  Y.  480,  35  N.  E.  1076;  Konner  v.  State,  227 
N.  Y.  478,  125  N.  E.  843. 

[2]  I  am  clearly  of  the  opinion  that  the  state  is  not  liable  for  any 
damages  resulting  from  claimant's  stopping  work  following  the  receipt 
of  the  telegram  from  the  Attorney  General  above  quoted.  If  claimant 
wanted  to  stop  work  simply  because  the  Attorney  General  had  request- 
ed it  to  do  so,  that  was  its  business.  It  was  not  obliged  to  comply  with 
this  entirely  personal  request,  and  if  damages  followed  its  voluntary 
action  in  acceding  to  the  request  of  the  Attorney  General,  the  state 
cannot  be  held  liable.  Neither  the  telegram  nor  any  subsequent  nego- 
tiations between  claimant  and  the  Attorney  General  would!,  be  a  con- 
tract enforceable  against  the  state. 

The  serious  question  here  is  whether  or  not  the  state  can  be  made 
liable  for  any  damages  that  resulted  to  claimant  because  of  the  obtain- 
ing by  the  Attorney  General  of  the  injunction  which  was  in  force  in 
the  action  brought  by  him  against  claimant,  from  September  29,  1905, 
to  October  31st  of  that  year.  The  only  possible  basis  for  liability  is 
section  1990  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter  90 
of  the  Laws  of  1894,  and  so  far  as  it  is  pertinent  to  this  inquiry,  it  is 
as  follows: 

Section  1990:  "Each  ppoyiedon  of  this  act,  requiring  a  party  to  give  »e- 
curlty,  for  the  purpose  of  procuring  •  •  ♦  an  injunction  order  •  ♦  • 
or  as  a  condition  of  obtaining  any  other  relief,  or  taking  any  proceeding; 
or  allowing  the  court,  or  a  judge,  to  require  such  security  to  be  given,  Is  to 
•be  construed  as  excluding  an  action  brought  by  the  people  of  the  state,  or  by  a 
domestic  municipal  corporation ;  or  by  a  public  ofBcer,  in  behalf  of  the  people, 
or  of  such  a  corporation ;  except  where  the  security,  to  be  given  in  such  an 
action,  is  specially  regulated  by  the  provision  in  question ;  but  in  any  action 
in  which  a  domestic  municipal  corporation,  or  a  public  ofllcer  in  behalf  of  sue* 
corporation,  shall  be,  by  the  foregoing  provisions  of  this  section,  excused 
from  giving  security  on  procuring  •  •  •  an  order  of  Injunction  •  •  • 
such  corporation  shall  be  liable  for  all  damages  that  may  be  so  sustained  by 
the  opposite  party  by  reason  of  such  •  ♦  ♦  Injunction  in  the  same  case 
and  to  the  same  extent  as  sureties  to  an  undertaking  would  have  been,  if 
such  an  undertaking  had  been  given." 

By  that  section  a  municipal  corporation  and  a  public  officer  acting 
in  behalf  of  the  people,  or  of  such  a  corporation,  are  excused  from 
giving  security  when  an  injunction  is  obtained ;  but  it  is  provided  that 
such  corporation  shall  be  liable  for  all  damages  that  may  be  sustained 
by  the  opposite  party  by  reason  of  such  injunction  in  the  same  case, 
and  to  the  same  extent,  as  sureties  to  an  undertaking  would  have  been 
liable  if  such  an  undertaking  had  been  given. 

[3]  The  state  is  not  a  municipal  corporation.  Bouvier's  Law  Dic- 
tionary (14th  Ed.)  vol.  2,  p.  201.  Consequently  it  is  not  affected  by  the 
provisions  of  section  1990  of  the  Code  of  Civil  Procedure.  If  it  had 
been  the  legislative  intent  to  make  the  state,  as  well  as  municipal  corpo- 
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rations,  liaUe  for  damages  resulting  from  the  obtaining  of  an  injunction 
under  the  circumstances  as  indicated  in  section  1990  of  the  Code,  it 
would  have  plainly  said  so,  and  its  failure  to  include  the  state  in  its  pro- 
visions indicated  a  purpose  to  leave  the  state  in  precisely  the  same  po- 
sition it  had  occupied  before  that  section  was  amended  in  1894. 

But  it  was  held  under  that  amendment  that  even  a  municipal  corpora- 
tion was  exempt  from  liability.  City  of  Yonkers  v.  Fed.  Sugar  Ref. 
Co.,  221  N.  Y.  206,  116  N-  E.  998.  In  that  case  the  city  of  Yonkers 
brought  an  action  against  the  Federal  Sugar  Refining  Company,  and  ob- 
tained an  injunction  restraining  the  company  from  maintaining  a  public 
nuisance.  The  injunction  was  granted  August  29,  1907,  and  on  Sep- 
tember 17th  it  was  vacated.  The  case  was  tried  and  a  judgment  ob- 
tained in  favor  of  the  plaintiff,  which  was  subsequently  reversed  in  the 
Appellate  Division  (136  App.  Div.  701,  121  N.  Y.  Supp.  494),  and  the 
judgment  of  the  latter  court  was  affirmed  in  the  Court  of  Appeals 
(207  N.  Y.  724,  101  N.  E.  1098).  Then  the  Sugar  Refining  Company 
sought  to  collect  damages  from  the  city,  because  of  the  obtaining  of 
the  temporary  injunction  that  had  be/sn  in  force  10  days,  and  was 
awarded  substantial  damages.  The  case  finally  reached  die  Court  of 
Appeals,  where  th*  claim  was  dismissed ;  the  court  holding  that  there 
was  no  liability.    221  N.  Y.  206,  116  N.  E.  998. 

[4]  In  this  case,  when  the  injunction  was  issued,  there  was  no 
undertaking  given,  and  none  was  required,  and  there  is  no  basis  for 
liability  for  plaintiff's  damages  under  section  1990  of  the  Code.  Even 
if  there  had  been  an  undertaking,  the  liability  would  have  been  limited 
to  the  extent  that  stlreties  on  an  undertaking  would  have  been  liable. 
There  being  none,  there  was  no  basis  whatever  for  liability  against  the 
state,  even  if  the  Attorney  General,  in  sending  the  telegram  and  ob- 
taining the  injimction,  acted  without  authority. 

[i]  There  is  no  evidence  to  justify  the  finding  that  he  acted  mali- 
ciously or  willfully,  and  if  he  acted  erroneously  it  would  not  be  binding 
on  the  state,  so  as  to  make  it  liable  for  resultant  damages.  Konner  v. 
State,  227  N.  Y.  478,  125  N.  E.  843.  As  I  view  it,  the  state  is  not 
legally  responsible  for  any  part  of  claimant's  damages,  not  even  for 
those  that  accrued  when  the  temporary  injunction  was  in  force.  Sec- 
tion 264  of  the  Code  of  Civil  Procedure  confers  jurisdiction  on  the 
Court  of  Claims  to  hear  and  determine  private  claims  against  the  state; 
but  it  did  not  thereby  foreclose  the  state  from  contesting  its  liability. 

There  certainly  could  not  be  any  liability  for  the  damages  that  re- 
sulted from  claimant's  stopping  work  in  obedience  to  the  Attorney 
General's  telegram;  that  was  simply  a  personal  request,  cheerfully 
complied  with  by  claimant  as  a  matter  of  courtesy  to  the  Attorney 
General,  and  to  enable  him  to  examine  the  situation,  to  see  whether  or 
not  he  was  right  in  his  contention  that  the  Bond  line  was  the  true  one, 
and  any  damages  plaintiff  may  have  suffered  during  the  pendency  of 
the  injunction  would  not  be  a  legal  charge  against  the  state,  because  no 
undertaking  was  given  when  the  injunction* was  obtained,  and  there  is 
no  basis  for,  liability  in  its  absence. 

If  in  good  conscience  claimant  ought  to  be  compensated  for  damages 
it  suffered  when  the  injunction  was  in  force,  and  which  damages  were 
not  the  result  of  its  own  voluntary  inactivity,  undoubtedly  it  could  be 
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aflForded  relief  by  way  of  the  Legislature;  but  the  state  was  immune 
from  such  a  claim  at  common  law,  and  it  certainly  could  not  be  made 
liable  under  the  provisions  of  section  1990  of  the  Code  of  Civil  Proce- 
dure. The  state's  immunity  survived  the  terms  of  said  section,  as 
amended  by  chapter  90  of  the  Laws  of  1894.  Undoubtedly  claimant 
suffered  damages,  but  I  cannot  see  where  the  state  is  legally  liable.  If 
claimant  has  a  moral  claim,  the  Legislature  could  recognize  it,  and 
act  upon  it. 

But,  there  having  been  no  undertaking  given  at  the  time  the  injunc- 
tion was  obtained,  there  was  nothing  from  which  any  liability  could  be 
measured,  for  in  any  event  it  could  not  have  exceeded  the  liability  of 
sureties  on  an  undertaking,  if  one  had  been  given,  and,  none  having 
been  given,  there  is  no  basis  for  liability  against  the  state;  it  being 
immune  at  common  law,  and  that  immunity  not  being  affected  by  section 
1990  of  the  Code  of  Civil  Procedure. 

Judgment  should  be  reversed,  and  the  claim  dismissed,  with  costs. 
All  concur. 


mTcncocK  v.  pagenstecher. 

(Supreme  Court,  Appellate  Term,  First  Department'    June  28^  1021.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Wilbur  S.  Hitchcock  against  Albrecht  Pagenstecher,  Jr. 
From  a  judgment  of  the  Municipal  Court  in  favor  of  plaintiff,  entered 
on  a  directed  verdict,  defendant  appeals.    Affirmed. 

Ar^ed  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Crocker,  Johnson  &  Shores,  of  New  York  City  (Philip  E.  Donlin,. 
of  New  York  City,  of  counsel),  for  appellant. 

Paul  M.  Crandell,  of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  affirmed,  with  $25  costs. 

FINCH,  J.  I  dissent.  The  action  was  brought  under  section  57  of 
the  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  against  a  stockholder 
of  an  insolvent  corporation.  The  pertinent  part  of  said  section  57  is  as 
follows : 

"The  stockholders  of  every  stock  corporation  shaU  Jointly  and  severally 
be  personally  liable  for  all  debts  due  and  owing  to  any  of  its  laborers,  servants 
or  employees  other  than  contractors,  for  services  performed  by  them  for  such 
corporation." 

The  plaintiff  was  employed  by  the  said  corporation  as  a  salesman,  at 
first  at  a  salary  of  $30  a  week  and  a  commission  of  15  per  cent,  of  the 
gross  profits  of  all  sales,  and  subsequently  solely  on  a  commission  basis 
of  from  25  to  50  per  cent.,  depending  on  the  nature  of  the  order.  The 
amount  for  which  he  sues  was  earned  by  him  subsequent  to  the  time 
that  he  was  placed  solely  upon  a  commission  basis.  It  also  appeared 
that,  while  the  plaintiff  had  to  devote  his  entire  working  time  to  the 
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sen'ice  of  the  defendant,  yet  he  was  practically  master  of  his  own 
time,  and  could  come  and  go  as  he  pleased,  and  in  fact  was  very  little 
in  the  office,  rather  spending  his  time  out  among  prospective  customers. 
The  learned  court  below  held  that  the  plaintiff  could  recover  under  the 
statute  in  question. 

This  was  error,  since  no  case  has  gone  to  the  extent  of  holding  that  a 
salesman  wholly  on  commission,  and  whose  time  is  not  spent  in  the 
office  of  the  employer,  is  entitled  to  the  benefits  of  such  statute.  This 
legislation  was  originally  taken  from  chapter  40  of  the  Laws  of  1848, 
and  the  language  there  was : 

"AU  their  laborers,  servants  and  apprentices,  for  services  performed  for 
such  corporation." 

In  Wakefield  v.  Fargo,  90  N.  Y,  213,  it  was  held  that  a  bookkeeper 
and  general  manager  employed  at  a  yearly  salary  was  not  a  laborer, 
servant,  or  apprentice,  within  the  meaning  of  the  provision  in  question, 
and  that  the  services  sought  to  be  recompensed  by  this  statute  were 
those  performed  by  employees  of  a  manual  or  menial  nature.  It  is  to 
be  noted  that  the  statute  in  question  uses  the  term  "laborers,  servants  or 
employees  other  than  contractors,"  thus  dropping  the  word  "appren- 
tices," and  substituting  in  place  thereof  "employees  other  than  contrac- 
tors." In  Famum  v.  Harrison,  167  App.  Div.  704,  152  N.  Y.  Supp. 
835,  affirmed  218  N.  Y.  672,  113  N.  E.  1055,  it  was  held  that  "a  book- 
keeper engaged  in  keeping  the  books  of  a  corporation,  and  attending  to 
its  banking  affairs,  and  whose  time  is  spent  in  the  office  of  his  em- 
ployer," was  an  employee  within  the  benefit  of  tfiis  statute,  "whether 
he  was  paid  an  annual  salary  or  a  weekly  wage."  As  a  matter  of 
fact  the  bookkeeper  in  question  was  paid  a  weekly  compensation. 

In  Bristor  v.  Smith,  158  N.  Y.  157,  53  N.  E.  42,  attention  to  which 
was  directed  in  Famum  v.  Harrison,  supra,  it  was  held  that  an  at- 
torney who  was  employed  by  a  corporation  at  a  salary  of  $50  a  week 
did  not  come  within  the  provision  of  the  statute.  The  court  there  said 
in  substance  that,  by  using  the  words  "laborers,  servants  or  employees," 
the  Legislature  must  haye  intended  to  restrict  the  use  of  the  word  "em- 
ployees," as  otherwise  the  word  "employees"  might  have  been  used 
alone.  The  Appellate  Division,  in  Famum  v.  Harrison,  supra,  adopted 
as  a  test  the  language  of  the  Court  of  Appeals : 

"Being  continuously  employed  in  the  corporate  business  for  a  compensation 
paid  in  wages,  or  in  salaries,  and  being  under  the  orders  of  the  managers  of 
the  corporation,  are  usually  regarded  as  its  servants  or  employees." 

It  seems  clear  that  the  plaintiff  does  not  come  within  the  test  thus 
laid  down,  since  he  was  neither  paid  in  wages  nor  salary,  nor  was  he 
under  the  orders  of  the  managers  of  the  corporation  in  the  same  way 
that  a  laborer,  servant,  or  ordinary  employee  would  be.  Subject  to 
producing  certain  desired  results,  the  plaintiff  ordered  his  own  time. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  with 
$30  costs,  and  the  complaint  dismissed. 
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6TARZEB  REALTY  CORPORATION  v.  OOODBIAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1821.) 

Landlord  and  tenant  <8=»27aH,  New,  yd.  IIA  K^-No.  Series— Direction  of 
Tordict  on  expert's  calculation  erroneoua. 

While  a  certain  amount  of  informality  may  be  unavoidable  in  summary 
proceeding  by  a  landlord  against  bis  tenant,  the  proceeding  is  judicial, 
and  no  action  not  warranted  by  testimony  can  be  taken  by  the  court,  as 
by  directing  verdict  for  the  landlord  on  an  expert's  calculation  of  income 
and  expenses  on  the  issue  of  the  reasonableness  of  the  rent;  there  being 
issues  of  fact  raised  on  which  the  tenant  is  entitled  to  the  decision  of 
the  jury. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

Action  by  the  Starzer  Realty  Corporation  against  Max  A.  Goodman. 
From  a  judgment  for  plaintiff,  on  a  directed  verdict,  defendant  appeals. 
Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Jacob  M.  Zinaman,  of  New  York  City,  for  appellant. 
Abraham  Leichter,  of  New  York  City,  for  respondent. 

PER  CURIAM  This  case  represents  a  number  of  actions  for  rent 
and  summary  proceedings,  which  it  was  agreed  should  all  be  tried  as 
one  on  the  question  of  the  reasonableness  of  the  rent. 

After  the  landlord  had  made  prima  facie  proof  of  the  items  of  the 
bill  of  particulars  filed  by  him,  a  stipulation  seems  to  have  been  entered 
into  to  permit  a  stenographer,  who  was  conceded  to  be  an  expert,  to 
make  a  calculation  of  the  income  and  expenses.  Some  question  then 
arose  whether  this  was  to  be  binding  upon  both  sides,  and  the  tenant 
was  informally  permitted  to  withdraw  from  whatever  stipulation  had 
been  made,  and  the  case  proceeded. 

A  few  items  appearing  in  both  the  bill  of  particulars  and  the  cal- 
culation made  were  assailed  by  the  testimony  of  one  of  the  tenants. 
Thereupon  the  court  directed  a  verdict  in  favor  of  the  landlord.  While 
a  certain  amount  of  informality  may  probably  be  unavoidable  in  cases 
of  this  kind,  nevertheless  it  is  a  judicial  proceeding,  and  no  action  not 
warranted  by  the  testimony  can  be  taken  by  the  court.  There  were 
manifestly  issues  of  fact  raised  here,  as  to  which  the  defendants  were 
entitled  to  the  decision  of  the  jury. 

The  judgment  must  therefore  be  reversed,  and  new  trial  granted, 
with  $30  costs  to  appellant  to  abide  the  event. 


STARZER  REALTY  CORPORATION  v.  MOORE. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1923.) 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District 
Action  by  the  Starzer  Realty  Corporation,  landlord,  against  Frank  Moore, 

tenant.     From  a  judgment  for  the  landlord,  the  tenant  appeals.    Judgment 

reversed,  and  new  trial  ordered. 

^59For  other  cases  see  same  topic  &  KSY-NUMBER  in  all  Key-Numbered  Dlsesta  it  Indexes 
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Argoed  June  Term,  1921,  before  BIJUR,  DBLEHANTY,  and  BINGH,  JJ. 

PER  CURIAM.  Judgment  reversed,  and  new  trial  ordered.  See  Starzer 
Realty  Corporation  t.  Goodman,  189  N.  Y.  Supp.  126,  at  this  term,  and  also 
chapter  374  of  the  Laws  of  1921. 


MANAHAN  ▼.  PETROLEUM  PRODUCING  ft  REFININO  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

L  Judlgmeni  ^=»382 — One  not  parly  to  action  as  general  rule  cannot  nwve  to 
vacate  Judjgmeat. 

As  a  general  rule,  none  but  parties  to  an  action  will  be  recognized  as 
having  any  standing  in  court  in  relation  to  it,  as  to  move  to  vacate  juf^g- 
ment ;  but  such  rule  yields  where  the  process  of  the  court  is  being  abused. 

2.  Corporations  <d=»202— Stockholder  can  intervene  to  vacate  Irauduleot  Judg- 
ment by  eonfessloo  aad  for  leave  t<>  defend. 

A  stockholder  in  defendant  corporation,  whose  president,  in  collusion 
with  plaintiff,  fraudulently  confessed  judgment  in  plaintiff's  favor  on  an 
unfounded  daim,  though  not  a  party  to  the  action,  may  intervene  therein, 
and  move  for  the  vacation  of  the  jud^poient  and  for  leave  to  defend. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  Joseph  A.  Manahan  against  the  Petroleum  Producing  & 
Refining  Company,  wherein  Henry  P.  Bope,  as  indemnitor  of  a  surety 
on  a  bond  to  vacate  warrant  of  attachment,  moved  to  vacate  judgment 
by  confession  against  defendant.  From  an  order  denying  the  motion, 
Bope  appeals.  Order  reversed,  and  motion  granted,  vacating  the  judg- 
ment, and  allowing  Bope  to  intervene  and  defend  the  action. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
andGREENBAUM,JJ. 

Otto  A.  Gillig,  of  New  York  City,  for  appellant. 
Jerome  C.  Jackson,  of  New  York  City,  for  respondent 

PAGE,  J.  The  plaintiff  brought  this  action,  alleging  that  he  was 
employed  by  the  defendant  corporation  to  sell  its  securities  upon  a 
commission  of  20  per  cent,  upon  the. price  for  which  they  were  sold,  and 
that  pursuant  to  said  agreement  of  employment  the  defendant  became 
indebted  to  him  in  the  sum  of  $13,360,  payment  of  which  had  been 
demanded  and  refused.  He  procured  attachment  against  the  defend- 
ant, it  being  a  foreign*  corporation.  The  attachment  was  discharged  by 
the  filing  of  an  imdertaking  by  a  surety  company  to  pay  any  judgment 
that  might  be  recovered  in  the  action,  not  to  exceed  $10,000.  The  ap- 
pellant and  one  J.  B.  F.  Herreshoff  executed  an  agreement  to  indemnify 
the  surety  company.  The  defendant  answered,  denying  each  allega- 
tion of  the  complaint,  except  the  residence  of  the  plaintiff  and  its  own 
incorporation,   and  counterclaimed  for  $220  money  loaned. 

The  action  was  commenced  on  or  about  March  23,  1920.  The  at- 
tachment was  discharged  in  April,  1920.  On  the  14th  day  of  December, 
.\920,  the  following  stipulation  was  executed : 

"[Title  of  the  Cause.]  It  is  hereby  stipulated  and  agreed  that  the  answer 
heretofore  interposed  by  the  defendant  be,  and  the  same  is,  hereby  wlth- 

^=>For  other  cases  see  saxae  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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drawn,  and  thftt  the  plaintiff  is  authorized  to  enter  Judgment  on  the  sum- 
mons and  complaint  in  the  above-entitled  action  for  the  relief  prayed  for 
therein. 
"Dated  New  York,  December  14.  1920. 

"Petroleum  Producing  &  Befining  Ck>., 
"[Corporate  Seal.1  By  W.  A.  Stuart,  President     [Ii.  S.] 

"Attest:   J.  G.  Anderson,  Asst.  Secretary.     [L.  S.]" 

The  affidavit  and  acknowledgment  of  the  president  is  attached,  where- 
in he  says  that  the  signature  of  the  officers  and  the  corporate  seal  "are 
affixed  under  the  authority  of  the  by-laws  of  said  corporation,  and  pur- 
suant to  the  authority  granted  by  the  board  of  directors."  The  next 
day  after  the  execution  of  this  stipulation  W.  A.  Stuart  resigned  as 
president  of  the  defendant.  On  December  30,  1920,  judgment  was 
ordered  for  the  plaintiff  and  entered  in  the  sum  of  $14,575.13.  The 
attorney  for  the  defendant  in  the  action  had  no  knowledge  of  the  with- 
drawal of  the  answer  and  the  consent  to  judgment,  until  he  was  served 
with  notice  of  the  application  therefor. 

On  January  8,  1921,  a  petition  was  filed  with  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York  for  the  adjudication 
of  the  defendant  corporation  as  an  involuntary  bankrupt.  In  his  ex- 
amination before  a  special  master  in  the  bankruptcy  proceedings  the 
plaintiff  practically  admitted  that  he  was  employed  by  one  Hynson,  of 
the  firm  of  G.  G.  Hynson  &  Co.,  and  that  the  stock  he  sold  was  Hyn- 
son's  stock,  and  that  the  defendant  corporation  did  not  receive  the 
money  for  which  the  stock  was  sold ;  that  when  he  negotiated  for  the 
withdrawal  of  the  answer  he  knew  the  defendant  was  insolvent,  and 
that  the  appellant  and  Herreshoff  would  have  to  pay  the  judgment; 
and  that  there  was  enmity  between  those  gentlemen  and  himself.  Stu- 
art also  admitted  that  he  knew  plaintiff  had  no  claim  against  the  de- 
fendant, and  that  his  claim  was  against  Hynson,  and  that  he  felt  the 
judgment  would  be  satisfied  in  some  way  by  Hynson.  These  questions 
were  put  to  him: 

"Q.  You  felt  you  were  confessing  a  judgment  against  Hynson?  A.  Abso- 
lutely so.  Q.  Will  you  explain  how  you,  as  president  of  the  Petroleum  Pro- 
ducing &  Refining  Company,  could  •  confess  a  judgment  against  Hynson, 
whom  you  d'id  not  represent?  A.  *  *  *  If  I  confessed  judgment  against 
the  company,  it  would  revert  back  to  Hynson.  He  was  the  man  who  received 
the  money  and  should  have  paid  it." 

In  his  affidavit  in  opposition  to  tliis  motion  the  plaintiff  does  not 
deny  the  admissions  made  by  him  nor  does  he  attempt  to  explain  them ; 
he  (Contents  himself  with  the  statement  that  if  the  entire  testimony  taken 
were  presented  a  diflFerent  impression  would  be  created.  Nor  does  he 
show  that  he  has  a  meritorious  cause  of  action  against  the  defendant, 
but  contents  himself  with  the  statement  that  he  has  documents  to  prove 
his  case  and  does  not  feel  that  he  should  be  obliged  to  show  it  by 
affidavit. 

In  support  of  the  motion  to  vacate  the  judgment,  George  G.  Hyn- 
son's  affidavit  is  presented,  giving  a  circumstantial  and  detailed  ac- 
count of  his  dealings  with  the  plaintiff,  showing  that  plaintiff  was 
employed  by  him  to  sell,  and  such  sales  as  plaintiff  made  were  of  his 
stock,  and  that  the  defendant  had  nothing  to  do  with  plaintiff's  employ- 
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ment.  The  affidavit  of  the  attorney  for  the  defendant  in  the  action 
is  submitted,  stating  that  Stuart  had  said  he  was  familiar  with  plain- 
tiff's claim  and  was  convinced  there  was  no  liability  on  the  part  of  the 
company,  and  that  he  wanted  the  action  vigorously  defended,  and  that 
from  his  preparation  of  the  answer  and  for  trial,  and  from  statements 
made  to  him  by  Hynson  and  by  various  officers  and  employees  of  the 
company,  he  verily  believed  the  defendant  had  a  good  and  substantial 
defense  upon  the  merits  to  the  cause  of  action  stated  in  the  complaint 
and  to  the  whole  thereof.  Affidavits  of  directors  are.presented  that  the 
plaintiff  was  never  in  the  employ  of  the  company,  that  in  the  discus- 
sion of  his  claim  it  was  always  understood  that  the  company  had  an 
absolute  defense,  and  that  no  action  was  ever  taken  by  the  directors 
authorizing  Stuart  to  withdraw  the  answer  in  the  action. 

These  facts,  taken  with  the  failure  of  the  plaintiff  to  disclose  any 
f^cts  tending  to  show  a  cause  of  action  ae:ainsfrthe  defendant,  give  rise 
to  the  belief  that  a  fraud  was  perpetrated  knowingly  by  Stuart  and  the 
plaintiff  in  the  agreement  to  withdraw  and  tihe  witfidrawal  of  the  an- 
swer and  the  consequent  entry  of  judgment. 

[11  The  plaintiff  takes  the  position  that  the  appellant,  not  being  a 
party  to  the  action,  has  no  right  to  move  to  vacate  the  judgment.  It  is 
true  that  as  a  general  rule  none  but  parties  to  an  action  will  be  recog- 
nized as  having  any  standing  m  court  in  relation  to  it;  but  this  rule  will 
3neld  where  the  process  of  the  court  is  being  abused. 

'TThe  general  power  of  the  Supreme  Court  to  vacate,  set  aside,  or  modify  its 
flual  orders  or  judgments  for  suflBcient  reason  and  in  the  interest  of  sub- 
stantial justice  is  well  recognized,  is  not  dependent  upon  any  express  statu- 
tory provision  giving  it  that  power,  but  is  a  power  inherent  in  the  court  it- 
self. The  statement  defining  and  recognizing  this  poorer  most  frenu^^ntlv 
adopted  by  the  courts  is  found  in  the  case  of  Matter  of  City  of  Buffalo.  78 
N.  Y.  370.  The  court  says :  'Courts  have  always  control  over  their  own  pro- 
ceedings, and  where  there  is  not  express  prohibition,  may  deal  with  them  so 
that  what  is  right  and  just  may  be  reached.'  Many  instances  of  the  ex- 
ercise of  this  power  are  found  in  the  reported  cases.  It  is  true  that  in  many 
of  these  cases  there  appeared  either  fraud,  excusable  mistake,  irregularity,  or 
inadvertence.  But  the  court  is  never  limited  in  its  action  in  settng  aside  or 
modifying  its  orders,  decrees,  or  judgments  to  any  one  or  all  of  these  oc- 
casions for  its  exercise;  but  if  it  appears  that  substantial  justice  will  be 
Bubsenred,  and  injustice  to  persons,  even  though  they  be  not  in  form  parties 
to  the  proceeding,  whose  rights  would  otherwise  be  injuriously  affected  by 
the  judgment,  prevented,  the  court  will  set  aside,  correct  or  modify  its  judg- 
ment." Matter  of  Automatic  Chain  Co..  134  App.  Div.  863,  866,  119  N.  T. 
Supp.  879,  881,  affirmed  198  N.  Y.  618,  92  N.  B.  1078. 

The  Court  of  Appeals  has  also  said: 

••The  whole  power  of  the  court  to  relieve  from  judgments  taken  through 
•mistake,  inadvertence,  surprise  or  excusable  neglect,'  is  not  limited  by 
section  724  [of  the  Code] ;  but  in  the  exercise  of  its  control  over  its  judg- 
ments it  may  qpen  them  upon  the  application  of  any  one  for  sufficient  reason, 
in  the  furtherance  of  justice.  Its  power  to  do  so  does  not  depend  upon 
any  statute,  but  is  inherent,  and  it  would  be  quite  unfortunate  if  it  did  not 
possess  it  to  the  fullest  extent."  Ladd  v.  Stevenson  et  al.,  112  N.  Y.  825,  832, 
19  N.  B.  842,  844  (8  Am.  8t.  Bep.  748). 

See,  also,  Lowber  v.  New  York,  26  Barb.  262. 
[2]  The  appellant  has  standing  to  invoke  this  power  of  the  court  in 
two  ways:    As  a  stockholder  of  the  company  to  prevent  a  judgment 
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being  taken  against  it,  by  reason  of  the  fraudulent  action  of  its  officers, 
for  an  unfounded  claim ;  and  also  as  the  indemnitor  of  the  surety  on 
the  undertaking  whereby  he  would  be  the  person  ultimately  liabJe  to 
pay.  The  right  of  stockholders  to  be  allowed  to  intervene  and  defend 
an  action  in  the  name  of  the  company  on  bdialf  of  themselves  and 
others  similarly  situated  has  frequently  been  recognized.  Bronson  v. 
La  Csosse,  2  Wall.  283,  17  L.  Ed.  725. 

The  order  will  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  vacating  and  setting  aside  the  judgment,  and  al- 
lowing Henry  P.  Bope  as  a  stockholder  to  intervene  and  defend  the 
action  on  behalf  of  the  corporation,  with  $10  costs.  Settle  order  on 
notice.    All  concur. 


KRIKORIAN  T.  FERMANIAN. 

(Supreme  Court,  AppeUate  Term,  First  Department    June  28,  1921.) 

Conliniiaiice  «=>12— Refusal  for  plaintiirs  fflness  held  error. 

In  action  to  recover  on  claims  for  merchandise  growing  out  of  the 
purchase  and  sale  of  a  grocery  store,  wherein  defendant  counterclaimed 
for  $500,  and  after  issue  was  Joined  plaintifiF  became  seriously  ill,  and 
the  case  was  postponed  on  a  number  of  occasions,  /iekl,  that  the  court 
erred  in  refusing  further  postponement,  where  it  was  obvious  that  plain- 
tiff was  not  in  a  condition  of  health  to  Justify  proceeding,  and  in  grant- 
ing defendant  Judgment  upon  the  counterclaim,  especially  as  the  counter- 
claim arose  directly  out  of  the  transaction  set  forth  in  the  complaint, 
'although  the  court  stated  that  he  would  hear  the  plaintifiTs  case  at  a 
later  date. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Tatios  J.  Krikorian  against  Vartan  Fermanian.  From  a 
judgment  rendered  in  favor  of  defendant  on  a  counterclaim,  plaintiff 
appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Alfred  R.  Bunnell,  of  New  York  City,  for  appellant. 
Charles  A.  Curtin,  of  New  York  City,  for  respondent. 

PER  CURIA'M.  Plaintiff  brought  this  action  to  recover  $956.23  up- 
on certain  claims  for  merchandise  growing  out  of  the  purchase  and 
sale  of  a  grocery  store,  and  defendant  counterclaimed  for  $500,  the 
amount  of  the  check  which  was  delivered  to  him  by  the  plaintiff  to 
meet  outstanding  claims,  if  they  should  arise  within  a  certain  time. 

After  issue  was  joined  it  appears  that  plaintiff  became  seriously  ill, 
and  was  obliged  to  undergo  an  operation  and  remain  in  the  hospital 
for  an  extended  period.  The  trial  of  the  case  was  accordingly  post- 
poned on  a  number  of  occasions.    When  it  was  reached  on  January 
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12,  1921,  It  appears  that  the  plamtiflF  was  still  seriously  ill,  and  an  ap- 
plication for  an  adjournment  was  made.  The  court  denied  the  mo- 
tion, and  began  the  trial,  and  at  the  close  of  the  day  the  case  was  ad- 
journed to  a  subsequent  date.  In  the  meantime  the  plaintiff's  attorney 
obtained  medical  certificates  to  the  effect  that  the  plaintiff  was  not  able 
to  stand  the  strain  of  the  trial.  On  the  adjourned  date,  plaintiff  again 
objected,  but  the  court  proceeded  with  the  case,  and  rendered  judg- 
ment in  favor  of  the  defendant  upon  the  counterclaim,  stating,  however, 
that  he  would  hear  the  plaintiff's  case  at  a  later  date. 

It  is  oKvious  from  the  record  that  the  plaintiff  was  not  in  a  condi- 
tion of  health  to  justify  the  court  in  proceeding  with  the  trial,  and 
that  an  adjournment  should  have  been  granted.  Furthermore,  the 
matter  alleged  in  the  counterclaim  arises  directly  out  of  the  transaction 
set  forth  in  the  complaint,  and  it  is  impossible  upon  the  facts  presented 
by  this  record  to  give  judgment  upon  the  counterclaim,  without  also 
disposing  of  the  matters  set  forth  in  the  complaint  and  the  bill  of 
particulars. 

Judgment  accordingly  reversed,  and  new  trial  granted,  with  $30 
costs  to  appellant  to  abide  the  event. 


ROSEN  T.  CHESEBROUGH  BLDG.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  2B,  1921.) 

N^gligtfiee  ^»131— Evidence  as  to  reboOdingr  fence  Inadmissible. 

In  an  action  for  personal  injuries  through  faUing  into  an  areaway,  with 
an  iron  raiUng  guarding  it,  in  view  of  the  closeness  of  the  question 
whether  the  accident  was  procured  by  any  negligent  act  of  the  defendant, 
it  was  reversible  error  for  the  trial  court  to  allow  testimony  to  be  given 
concerning  the  reconstruction  of  the  fence,  which  was  built  in  a  more 
substantial  way  than  originally,  particularly  where  plaintifTs  counsel 
made  a  subsequent  attempt  to  bring  home  to  the  minds  of  the  jury  that, 
because  defendant  had  rebuilt  the  fence  more  substantially,  it  was 
originally  constructed  improperly. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  District. 

Action  by  Morris  Rosen  against  the  Chesebrough  Building  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (Gaylord  B.  Van  Kirk,  of 
New  York  City,  of  counsel),  for  appellant. 
Mordecd  P.  Springer,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  action  is  for  damages  for  personal  injuries  sus- 
tained by  plaintiff  by  reason  of  falling  into  an  areaway  through  the 
breaking  of  an  iron  railing  guarding  the  areaway,  against  which  iron 
railing  plaintiff  was  leaning.    The  premises  are  owned  and  maintain- 
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ed  by  the  defendant  This  is  the  second  trial;  a  jury  having  disagreed 
on  the  first  trial. 

The  facts  show  in  brief  that  the  plaintiff  was  one  of  several  hun- 
dred persons  gathered  around  the  premises  in  question,  and  that  a 
line  had  been  formed  in  charge  of  a  police  officer,  who  admitted  a 
few  people  at  a  time  into  defendant's  premises  for  the  purpose  of  ob- 
taining passes  to  go  to  Ellis  Island.  A  few  minutes  before  the  accident 
in  suit,  there  had  been  a  collision  between  an  automobile  and  a  wagon, 
in  which,  owing  to  the  antics  of  the  horse  attached  to  the  wagdn,  the 
line  of  persons  had  become  broken  as  they  had  moved  from  the  street, 
and  in  consequence,  when  the  next  number  of  people  were  admitted 
to  the  premises,  apparently  maoy  made  an  attempt  to  enter,  which 
brought  them  up  against  the  railing.  Shortly  thereafter  the  railing 
fell,  and  the  plaintiff,  as  well  as  several  other  people,  received  injuries. 

The  question  of  whether  the  accident  was  procured  by  any  negli- 
gent act  of  the  defendant  was  a  close  one,  and,  in  view  of  this  close- 
ness of  the  question  submitted,  a  reversible  error  was  committed  by 
the  learned  court  in  allowing  testimony  to  be  given  concerning  the 
reconstruction  of  the  fence,  which  showed  it  to  have  been  built  in  a 
much  more  substantial  way  than  originally  constructed.  Getty  v. 
Town  of  Hamlin,  127  N.  Y.  636,  27  N.  E.  399;  Corcoran  v.  Peekskill, 
108  N.  Y.  151,  15  N.  E.  309. 

The  respondent  contends  that  the  manner  in  which  the  testimony 
was  admitted  as  to  the  repairs  made  the  testimony  unobjectionable. 
It  appears  that  the  plaintiff  put  in  evidence  a  photograph  without 
objection,  which  showed  the  premises  as  repaired  and  showed  the  iron 
railing  constructed  in  a  very  much  more  substantial  manner.  Over 
objection  and  exception,  however,  the  witnesses  were  allowed  to  tes- 
tify as  to  the  repairs  subsequent  to  the  accident.  This  was  not  only 
done  several  times,  but  was  referred  to  in  the  summing  up  of  the 
coimsel  for  the  plaintiff,  also  against  the  objection  of  the  defendant. 
In  other  words,  counsel  for  the  plaintiff  made  a  studied  attempt  to 
bring  home  to  the  minds  of  the  jury  that,  because  the  defendant  had 
repaired  the  railing  and  constructed  it  in  a  much  more  substantial  way 
than  originally  constructed,  therefore  the  railing  as  originally  con- 
structed was  improperly  constructed.  The  evidence  was  not  relevant 
and  was  clearly  prejudicial. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  the  appellant  to  abide  the  event    All  concur. 


(116  Misc.  Bep.  1) 

PEOPLE  ex  rd.  DE  JOHN  v.  LYTLB. 

(Suprieme  CJourt,  Trial  Term,  Wayne  County.    June  80,  1021.) 

Municipal    corporations   ^=»138— Owner   of   property   assessed   to   another 
througli  mistake  is  qualified  to  become  trustee. 

In  view  of  the  "history  of  the  legislation  beginning  with  CohbU  1821, 
art.  2,  S  1,  and  Laws  1847,  c.  426,  and  continuing  in  Iaws  1870,  c.  291, 
Laws  1807,  c.  414,  and  Laws  1906,  e.  452,  as  to  the  qualifications  of  vil- 
lage trustees,  showing  that  during  the  course  of  years  a  property  qualifl- 
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cation  was  added,  one  owning  property  which  had  previously  been  as- 
sessed to  him,  but  which  throngh  error  was  assessed  to  another,  is 
qualified  to  be  a  Tillage  trustee,  notwithstanding  the  charter  of  the 
Tillage  of  Lyons  (Laws  1907,  c.  760),  in  accordance  with  Village  Law,  % 
42,  deelar§d  that  a  trustee  must  at  the  time  of  his  election  be  the  owner 
of  property  assessed  to  him  on  the  last  preceding  assessment  roll,  for  it 
is  api>arent  that  the  Legislature  intended  that  trustees  should  bei  men 
of  property,  but  did  not  intend  that  a  mere  error  in  the  assessment  roll 
should  render  a  person  ineligible. 

Action  by  the  People  of  the  State  of  New  York,  on  the  relation  of 
Nicholas  A.  De  John,  against  Frederick  E.  Lytle,  to  exclude  the  de- 
fendant from  the  oflftce  of  village  trustee  for  the  First  district  of  the 
village  of  Lyons,  N.  Y.,  and  for  judgment  declaring  relator  elected  to 
the  office.    Judgment  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (Charles  T.  Ennis,  of  Lyons,  of 
counsel),  for  plaintiff. 
Charles  P.  Williams,  of  Lyons,  for  defendant. 

STEPHENS,  J.  At  the  election  of  officers  for  the  village  of  Lyons, 
held  March  8,  1921,  the  relator  and  the  defendant  were  candidates  for 
the  office  of  trustee  of  the  First  district  in  said  village.  On  the  day 
following,  the  trustees,  as  it  was  their  duty  to  do,  met  as  a  board  of 
canvassers  and  canvassed  the  votes  cast  at  the  election.  It  was  found 
that  the  relator  had  received  160  votes  for  said  office,  and  the  defend- 
ant 44  votes.  By  resolution,  however,  the  board  declared  that  the  re- 
lator was  not  the  owner  of  any  property  assessed  to  him  upon  the  last 
preceding  assessment  roll  in  the  village,  and  was  therefore  ineligible  to 
hold  the  office  of  trustee,  and  the  defendant'  was  declared  elected. 

This  action  was  brought  to  try  the  title  to  the  office.  A  jury  trial 
was  waived  by  the  parties,  and,  the  facts  being  undisputed,  there  re- 
mains to  be  determined  only  a  question  of  law  that  requires  an  in- 
terpretation of  the  charter  of  the  village  of  Lyons  relating  to  the  eligi- 
bility of  its  officers.  The  charter  provision  is  identical  with  that  relat- 
ing to  the  same  subject  in  the  Village  Law  (Consol.  Laws,  c.  64),  both 
providing  that  a  trustee  "must,  at  the  time  of  his  election,  be  owner 
of  property  assessed  to  him  on  the  last  preceding  assessment  roll 
*    *    *  "    Laws  1907,  c.  750,  §  9;  Village  Law,  §  42. 

The  relator  at  the  time  of  the  election  was  not  the  owner  of  property 
assessed  to  him  upon  the  last  preceding  assessment  roll.  No  property, 
either  real  or  personal,  was  assessed  to  him.  It  is  established,  howev- 
er, that  in  the  years  1916,  1917,  1918,  and  1919  there  was  assessed  to 
him  and  his  brother  Philip,  upon  the  assessment  roll  for  those  years, 
real  estate,  situated  on  Shuler  street  in  said  village,  that  had  been  con- 
veyed to  them  and  two  other  brothers,  as  tenants  in  common,  by  their 
father  and  mother,  the  grantors  reserving  a  life  estate  in  said  premises. 
In  the  assessment  roll  for  1920  the  premises,  so  conveyed,  were  assessed 
to  the  father,  Frank  De  John.  It  is  argued  by  the  defendant  that  the 
premises  were  properly  assessed  in  the  latter  year,  and  that  the  relator 
was  not  prejudiced  by  the  change.  Deraismes  v.  Deraismes,  72  N.  Y. 
154;  Matter  of  Corbin,  101  App.  Div.  25,  91  N.  Y.  Supp.  797;  Peo- 
ple ex  rel.  Gibson  v.  Assessors,  101  N.  Y.  Supp.  176 
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Be  this  as  it  may,  the  relator's  eligibility  does  not  depend  exclusively 
upon  the  assessment  of  the  Shuler  street  property,  for  in  1917  his 
father  conveyed  to  him  and  his  said  three  brothers,  as  tenants  in  com- 
mon, certain  real  estate  in  the  village,  situated  on  William  street.  In 
the  years  1918  and  1919  this  property  was  assessed  to  the  relator  and 
his  brother  Philip.  In  the  year  1920  it  was  assessed  to  the  father, 
Frank  De  John.  It  thus  appears  that  upon  the  assessment  rolls  for 
the  two  years  preceding  1920  the  relator  was  the  owner  of  property 
assessed  to  him  upon  said  rolls,  and  that  in  1920  he  was  the  owner  of 
property  assessed  erroneously  to  his  father. 

Our  inquiry,  therefore,  is  whether  the  provisions  of  the  statute, 
above  quoted,  require  a  construction  so  literal  as  to  deny  the  relator  an 
office  which  he  had  been  selected  by  the  voters  in  his  district  to  fill, 
though  he  was  an  owner  of  property  assessed  upon  the  last  preceding 
assessment  roll,  but  which  through  error  was  not  assessed  to  him  but 
to  another.  In  the  construction  of  statutes  the  quest  is  primarily  and 
always  for  the  legislative  intent,  and  in  seeking  for  it  the  history  of  the 
legislation  under  scrutiny  and  the  conditions  that  it  purposes  to  regu- 
late or  control  may  properly  be  resorted  to  for  such  aid  as  they  may 
yield. 

In  the  first  general  law,  relating  to  the  incorporation  of  villages,  there 
was  no  provision  as  to  qualifications  of  trustees,  except  that  they  be 
entitled  to  vote  at  the  election  at  which  they  should  be  elected.  Laws 
of  1847,  c.  426,  §  21.  The  Constitution  of  1821  (article  2,  §  1)  prescrib- 
ed one  of  the  necessary  qualifications  of  an  elector  to  be  that  he  should 
have  paid  a  tax,  except  in  certain  cases  of  exemption.  The  property 
qualification  was  eliminated  by  an  amendment  in  1826  in  the  case  of 
white  citizens,  but  it  was  retained  as  to  men  of  color  until  the  amend- 
ment of  1874.  It  may  be  remarked  in  passing  that  an  amendment  of 
the  Constitution  was  ratified  in  November,  1845,  providing: 

"No  property  qualification  shall  be  required  to  render  a  person  eligible  to 
or  capable  of  holding  any  public  office  or  public  trust  in  this  state." 

This  prohibitory  provision  was  not  continued  in  the  Constitution  of 
1846  or  in  its  successor.  In  1870  (Laws  1870,  c.  291)  the  Legislature 
enacted  a  new  general  Village  Law,  which  provided  that  no  person 
shall  be  eligible  as  a  president  or  trustee  of  a  village,  unless  owning 
property  liable  to  be  assessed  for  the  expenditures  of  the  village.  Laws 
1870,  c.  291,  tit.  2,  §  9.  In  the  statutory  revision  of  1897  it  was  pro- 
vided : 

•*A  president  or  trustee  ♦  ♦  ♦  must,  at  the  time  of  his  election  and 
during  his  term,  be  the  owner  of  property  assessed  upon  the  last  preceding 
assessment  roll  of  the  village.    ♦     ♦     ♦ '»    Laws  1897,  c.  414,  S  42. 

By  a  later  amendment,  chapter  452  of  the  Laws  of  1906,  §  1  (section 
42),  the  further  element  of  qualification  was  added,  that  the  property 
owned  by  the  candidate  and  assessed  upon  the  last  preceding  assess- 
ment roll  must  have  been  assessed  to  him  upon  said  roll.  This  enact- 
ment emerged  without  change  from  the  process  of  statutory  consoli- 
dation in  1909. 
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It  will  be  observed  that  under  the  general  Village  I^aw  from  1847  to 
1870  any  person  was  eligible  to  the  office  of  trustee  who  was  an  elector, 
and,  except  in  the  case  of  men  of  color,  the  ownership  of  property  was 
not  necessary.  From  1870  to  1897  one  must  have  owned  property, 
liable  to  assessment.  From  1897  to  1906  he  must  have  owned  property 
assessed  upon  the  last  preceding  assessment  roll,  and  from  the  latter 
year  to  the  present  the  owner  of  property  assessed  to  him  upon  said 
roll,  with  one  exception  later  to  be  noticed. 

The  village  of  Lyons  was  first  incorporated  by  a  special  act  of  the 
Legislature  in  1831  (chapter  135).  The  qualifications  of  a  trustee,  as 
prescribed  by  that  act,  were  that  he  should  be  a  resident  and  freeholder 
in  the  village.  This  charter  was  superseded  by  that  of  1854  (chapter 
388),  and  the  qualifications  of  candidates  for  ofiice  were  that  they 
should  be  residents  of  the  village  and  entitled  to  vote  at  any  general 
election  for  a  member  of  the  assembly.  This  charter  in  turn  was  suc- 
ceeded by  that  of  1907  (chapter  750),  in  which  the  eligibility  of  officers 
was  made  the  same  as  in  the  general  village  law  as  above  stated.  From 
1831  to  1854  only  freeholders  were  eligible  to  the  office  of  trustee  in 
the  village  of  Lyons.  From  1854  to  1907  any  elector  was  entitled  to 
hold  the  office,  and  from  the  latter  date  to  the  present  time  only  one 
who  owns  property,  either  real  or  personal,  assessed  to  him  upon  the 
last  preceding  assessment  roll. 

The  obvious  purpose  of  the  Legislature  in  requiring  a  property  quali- 
fication of  village  officers  and  of  voters  in  villages  upon  propositions  to 
raise  and  expend  moneys  is  to  secure  the  administration  of  village  fin- 
ances by  those  who  have  a  direct  and  intimate  interest  in  the  tax  rate. 
This  purpose  is  reflected  in  all  of  the  legislation,  both  general  and  spe- 
cial, that  prescribes  a  property  qualification,  and  the  variant  phrases 
in  which  this  purpose  is  expressed,  that  an  officer  shall  be  a  freeholder, 
owner  of  property  liable  to  be  assessed,  owner  of  property  actually 
assessed,  and,  finally,  owner  of  property  assessed  to  him,  are  not  indicar 
tive  of  any  change  in  legislative  intent  as  to  the  fundamental  purpose. 
The  differences  in  legislative  expression  relate  only  to  the  evidence  by 
which  the  pecuniary  and  intimate  interest  of  the  candidates  for  office 
shall  be  manifest.  In  addition  to  the  statutory  provisions  already 
noticed,  further  references  lead  to  the  same  result.  A  voter  upon  a 
proposition  in  a  village  mu§t  own  property  assessed,  though  it  need 
not  be  assessed  to  him.  Village  Law,  §  41.  An  elector  of  a  town 
cannot  vote  upon  a  proposition  to  raise  or  appropriate  money,  unless 
he  own  property,  whicli  was  assessed  to  him  upon  the  last  preceding 
roll.  Town  Law  [Consol.  Laws,  c.  62]  §  S3.  In  certain  villages  one 
is  qualified  to  hold  the  office  of  police  commissioner  if  he  be  the  owner 
of  property  assessed  upon  the  roll.    Village  Law,  §  312. 

Even  more  significant  is  the  amendment  to  section  42  of  the  Village 
Law,  enacted  in  1915  (chapter  152),  which  made  it  no  longer  necessary 
that  the  ownership  of  property  by  an  officer  in  villages  of  the  fourth 
class  should  be  evidenced  by  the  assessment  of  that  property  to  him, 
though  it  is  still  requisite  that  he  be  the  owner  of  property  assessed. 
The  essential  element  of  ownership  is  preserved,  but  the  evidence  of 
it  is  not  considered  so  important  in  the  smaller  village  communities- 
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It  may  be  suggested  here  that  the  requirement  that  the  property  be 
assessed  upon  the  roll  in  the  name  of  the  person  who  is  a  candidate  for 
office  serves  a  further  purpose  than  supplying  evidence  of  ownership, 
for  it  necessitates  a  certain  period  of  ownership  as  well.  However 
much  one  may  hesitate  to  accept  all  that  has  been  said  in  this  connec- 
tion, there  will,  I  think,  be  general  agreement  in  regard  to  the  funda- 
mental purpose  of  the  Legislature  in  prescribing  property  qualifications 
of  electors  to  a  limited  extent,  and  officers  generally,  in  villages. 
Spitzer  v.  Village  of  Fulton,  172  N.  Y.  285,  64  N.  E.  957,  92  Am.  St. 
Rep.  736. 

Our  adventure  in  the  pursuit  of  the  legislative  intent  brings  us  now 
to  close  grips  with  our  problem.  By  the  literal  interpretation  of  the 
statute  the  relator  was  ineligible.  He  possessed,  however,  all  the  stat- 
utory qualifications  of  eligibility,  except  his  name  on  the  assessment 
roll  as  the  designated  owner  of  the  property  that  he  owned.  This  de- 
fect was  not  occasioned  by  his  failure  to  have  his  name  inserted  in 
place  of  that  of  a  former  owner,  nor  for  the  reason  that  he  had  not 
owned  the  property  at  the  time  it  was  assessed,  but  because  his  name 
was  carelessly  stricken  from  the  roll,  where  it  had  rightfully  belonged. 

It  must  be  presumed  that  the  lawmakers  enacted  the  statute  under 
scrutiny  to  meet  conditions  then  known  to  exist  or  such  as  might  rea- 
sonably be  anticipated.  The  Legislature  has  not  spoken  concerning  the 
situation  that  confronts  us  here,  for  it  is  outside  the  area  of  the  known 
and  of  reasonable  anticipation,  and  we  may  be  quite  confident  that  it 
never  intended,  and  would  not  now  or  hereafter  intend,  to  accomplish 
such  a  result  as  the  defendant  seeks  to  achieve;  that  while  it  is  within 
the  letter  of  the  statute,  it  is  not  within  the  statute,  for  the  reason  that 
it  was  not  within  the  intent  of  the  lawmakers.  Lake  Shore  &  M.  S. 
Ry.  Co.  V.  Roach,  80  N.  Y.  339;  Delafield  et  al.  v.  Brady  et  al.,  108  N. 
Y.  524,  15  N.  E.  428;  Riggs  et  al.  v.  Palmer  et  al.,  115  N.  Y.  506,  22 
N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St.  Rep.  819;  Spencer  v.  Myers,  150 
N.  Y.  269,  44  N.  E.  942,  34  L.  R.  A.  175,  55  Am.  St.  Rep.  675 ;  People 
V.  Adams,  176  N.  Y.  351,  68  N.  E.  636,  63  L.  R.  A.  406,  98  Am.  St. 
Rep.  675. 

Further  reference  to  section  42  of  the  Village  La\y  and  to  the  char- 
ter of  the  village  of  Lyons  (Laws  1907,  c.  750,  §  9)  confirms  this  view ; 
for  it  is  provided  that  a  trustee  "must  also  be  the  owner  during  his 
term  of  office  of  property  assessed  to  him  on  the  assessment  roll  of 
the  village."  A  strictly  technical  interpretation  of  this  language  would 
operate  automatically  to  deprive  a  trustee  of  his  office,  though  duly 
qualified  when  elected,  if  the  assessors  should  afterward  and  during 
his  term  make  a  mistake  similar  to  that  which  confronts  us  in  this 
case,  and  omit  his  name  from  the  assessment  roll. 

The  conclusion  we  have  reached,  which  preserves  all  the  essential 
purposes  and  safeguards  of  the  statute,  finds  some  support  in  Jewell 
V.  Mohr  (Sup.)  136  N.  Y.  Supp.  273.  The  other  cases  to  which  attention 
has  been  called  People  ex  rel.  Gerst  v.  Davis,  43  Misc.  Rep.  397,  89 
N.  Y.  Supp.  334,  and  People  ex  rel.  Worth  v.  Kanar,  80  Misc.  Rep. 
552,  141  N.  Y.  Supp.  641)  are  not  pertinent  to  our  inquiry. 

The  relator  is  entitled  to  the  relief  he  demands.  Appropriate  findings 
may  be  prepared  for  signature  in  accordance  herewith. 

Ordered  accordingly. 
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lARSCHEN  V.  LANTZES. 

(Supreme  Court,  Appellate  Term,  First  Department    Jime  17,  19221.) 

Bflla  and  notes  <8=>375— Holder  In  doe  eonne  caiiiioi  reeoyer  oo  cbeek  given 
for  gambUns  debt. 

Under  Penal  Law,  tt  991-993,  making  void  a  check  glren  to  pay  a 
gambling  debt,  not  even  a  holder  in  due  course  can  recover  on  such  a 
check. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  Emil  Larschen  against  Isadore  Lantzes.  From  a  judgment 
for  plaintiff,  defendant  appeds.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1921,  before  GUY,  and  WHITAKER,  JJ. 

Paul  Rude,  of  New  York  City,  for  appellant. 

GUY,  J.  In  this  action  against  maker  of  check  given  to  pay  $60 
lost  in  playing  at  cards,  the  evidence  authorized  the  finding  that  the 
plaintiff  is  a  holder  in  due  course,  and  the  court  awarded  him  a  recov- 
ery. The  undisputed  evidence  of  both  the  maker  and  the  payee  of  the 
check  is  that  the  check  was  given  in  payment  of  a  gambling  debt. 

Appellant  contends  that,  as  our  statute  makes  a  check  given  to  pay 
a  gambling  debt  void,  a  recovery,  even  in  a  suit  by  a  holder  in  due 
course,  is  not  warranted.  By  the  provisions  of  the  Penal  Law  (Consol. 
Laws,  c.  40)  all  wagers,  bets,  or  stakes,  made  to  depend  upon  any  race, 
or  upon  any  gaming  by  lot  or  chance,  or  upon  any  lot,  chance,  casualty, 
or  unknown  or  contingent  event  whatever,  are  declared  unlawful  (sec- . 
tion  991);  all  contracts  for  or  on  account  of  any  money  or  property 
or  thing  in  action  so  wagered,  bet  or  staked,  are  void  (section  992)  ; 
and  "all  things  in  action,'  judgments,  mortgages,  conveyances,  and 
every  other  security  whatsoever,  given  or  executed,  by  any  person, 
where  the  whole  or  any  part  of  the  consideration  of  the  same  shall  be 
for  any  money  or  other  valuable  thing  won  by  playing  at  any  game 
whatsoever    *    *    *    shall  be  utterly  void"  (section  993). 

Although  I  find  no  prior  adjudication  in  this  state  making  an  instru- 
ment given  in  payment  of  a  gambling  debt  void  in  the  hands  of  a  hold- 
er in  due  course,  in  view  of  the  decision  of  the  Court  of  Appeals  in 
Sabine  v.  Paine,  223  N.  Y.  401,  119  N.  E.  849,  5  A,  L.  R.  1444,  that 
our  statute  declaring  usurious  instruments  void  is  not  repealed  ex- 
pressly or  by  implication  by  the  Negotiable  Instruments  Law  (Consol. 
Laws,  c.  38),  so  that  a  note  void  in  its  inception  for  usury  is  void  in 
the  hands  of  an  innocent  holder  for  value,  the  conclusion  seems  in- 
evitable that  the  same  rule  applies  to  instruments  or  "things  in  action" 
which  by  another  statute  are  declared  to  be  "utterly  void."  As  the 
court  said  in  the  case  cited  (223  N.  Y.  at  page  404,  119  N.  E.  at  paee 
850,  5  A.  L.  R.  1444) : 

"An  Instrument  which  a  statute,  expressly  or  through  necessary  implica- 
tion, declares  void,  strictly  speaking,  is  a  simulacrum  only.  It  is  without 
legal  efficacy.    It  cannot  obligate  a  party  or  suptwrt  a  right" 
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Or  as  the  judge  writing  the  opinion  of  the  court  in  the  Sabine  Case 
says  in  a  subsequent  case  (Lipedes  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  229 
N.  Y.  at  page  209,  128  N.  E.  160,  at  page  162) : 

"It  is  a  general  rule  of  interpretation  that  contracts  declared  In  terms  Toid 
by  statute,  because  interdicted  by  law  or  by  public  policy,  are,  in  the  cor- 
rect and  true  meaning  of  the  word,  void." 

Among  the  cases  cited  by  our  Court  of  Appeals  in  support  of  its 
decision  in  the  Sabine  Case  is  Alexander  &  Co.  v.  Hazelrigg,  123  Ky. 
677,  97  S.  W.  353,  wherein  the  Court  of  Appeals  of  Kentucky  held 
that  the  statute  of  that  state  making  gaming  contracts  void,  prevented 
a  recovery  by  an  innocent  holder  against  the  maker  of  a  note  given  in 
payment  of  a  bet  or  wager  upon  the  result  of  a  horse  race.  A  number 
of  other  cases  decided  in  accordance  with  local  statutes  in  different 
states  are  referred  to  by  Williston  in  his  work  on  Contracts  (volume  3, 
§  1676,  note),  although  the  text-writer  states  that — 

**The  tendency  of  the  modern  law  in  regard  to  instruments  illegal  because 
based  on  a  gambling  consideration  is  to  protect  the  holder  in  due  course." 

It  follows  that  the  judgment  must  be  reversed,  with  $30  costs,  and 
the  complaint  dismissed,  with  costs,  with  leave  to  respondent  to  appeal 
to  the  Appellate  Division,  First  Department 

WHITAKER,  J.,  concurs. 
WEEKS,  J.,  not  acting. 


(197  App.  Div.  659) 

KASHDAN  T.  WILKER  REAITTT  CO.,  Ine.,  et  aL 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    July  1,  1921.) 

1.  Process  <&=»168 — ^Warrant  to  dispossess  tenant  pursuant  to  final  order  held 

not  malicious  abuse  of  process. 

Where  a  landlord  sued  to  dispossess  a  tenant  who  refused  to  pay  an 
increased  rental,  and  the  tenant  paid  into  court  the  amount  of  rent  paid 
for  the  preceding  month,  and  on  the  tenant's  default  a  final  order  was 
issued  in  favor  of  the  landlord,  a  warrant  issued  to  enforce  such  order  to 
remove  the  tenant  and  put  the  landlord  in  possession  was  not  a  malicious 
abuse  of  process;  the  court,  by  granting  the  final  order,  having  held 
that  the  entire  rental,  including  the  increase,  was  due  and  unpaid,  and 
there  being  no  evidence  that  the  proceeding  had  been  discontinued  or  the 
balance  paid. 

2.  Process  <S=>168 — Gravamen  of  action  for  ''malicioiis  abnse  of  process"  is 

willful  use  for  unlawful  purpose  and  to  effect  object  outsidie  proper 
scope. 

The  gravamen  of  an  action  for  abuse  of  process  is  its  willful  use  for  a 
purpose  not  justified  by  law  and  to  effect  an  object  not  within  its 
proper  scope. 

3.  Process  0==>171— Adion  for  malicious  abuse  of  process  should  be  Asmissed, 

whero  intentional  or  wanton  wrongdoing  is  not  proved. 

Where  a  landlord  sued  to  dispossess  a  tenant  for  refusal  to  pay  an 
additional  rental,  and  the  tenant  paid  into  court  the  amount  of  the  rent 
paid  the  preceding  month,  but  defaulted  on  the  day  of  trial,  whereupon  a 
final  order  was  issued  in  favor  of  the  landlord  and  a  warrant  issued  to 
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remoTe  the  tenant,  a  motion  of  the  landlord  to  dismiss  an  action  for  ma- 
licious abuse  of  process  brought  by  the  tenant,  on  the  ground  he  had  failed 
to  prove  any  intentional  wrongdoing  or  wanton  attempt  to  pervert  the 
processes  of  the  law  from  their  proper  use  and  design,  should  have  been 
granted. 
4.  Landlord  and  iamni^=»Z7SH,  New,  ynH.  IIA  Key-No.  Series— Tender  of  inr 
creased  rent  for  nkonth  following  adverse  judgroient*  but  not  for  pro- 
eeeding  montl^  Insofiident  to  redeem. 

Where,  after  the  issuance  of  an  order  to  dispossess  a  tenant  for  fail- 
ure to  pay  an  increased  rent,  the  tenant  paid  the  increased  amount  for 
the  month  following,  but  refused  to  pay  the  additional  sum  for  the  pre- 
ceding month,  whereupon  the  landlord  tendered  back  the  amount  paid 
by  the  tenant,  there  was  no  bona  fide  undertaking  to  redeem  nor  affirma- 
tion of  the  lease. 

*  Appeal  from  Bronx  County  Court. 

Action  for  malicious  abuse  of  process  by  Bamet  Kashdan  against 
the  Wilker  Realty  Company,  incorporated,  and  another.  From  a 
judgment  of  the  County  Court,  entered  on  the  verdict  of  a  jury  for 
plaintiff,  and  from  an  order*  denying  defendants'  motion  for  a  new 
trial,  defendants  appeal.    Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Edgar  Hirschberg,  of  New  York  City,  for  appellants. 

Philip  E.  Uhr,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  is  an  action  for  damages  for  malicious  abuse  of 
process.  The  landlord  of  No.  1537  Fulton  avenue  raised  the  rent  of 
his  tenants,  about  30  in  number,  $2  per  month  from  October  1,  1919. 
The  tenants  held  a  meeting  and  decided  not  to  pay.  Thereupon  the 
landlord  instituted  dispossess  proceedings  against  19  tenants,  of  whom 
the  plaintiff  was  one,  returnable  on  October  6,  1919.  On  October  6th 
the  plaintiff  appeared  and  paid  into  court  $25,  the  amount  of  the  rent 
which  had  been  paid  for  the  preceding  month,  and  the  case  was  set  for 
trial  on  October  14,  1919,  at  which  time  the  tenant  defaulted,  and  final 
order  was  issued  in  favor  of  the  landlord,  but  the  issuance  of  the 
warrant  was  stayed  until  November  1,  1919. 

[1]  The  deposit  of  the  $25  in  court  was  a  concession  that  such 
amount  was  due,  and  the  question  to  be  tried  was  whether  $2  more  was 
due.  By  granting  the  final  order  the  court  held  that  $27,  and  not  $25, 
was  due  as  rent,  which  had  not  been  paid.  There  is  no  evidence  in  this 
case  that  the  proceecling  had  been  discontinued,  or  this  balance  of  rent 
paid.  The  warrant  was  issued  from  a  court  having  jurisdiction,  for 
a  cause  authorized  by  law,  and  was  used  to  enforce  the  final  order  of 
the  court  wliich  directed  it  to  issue,  namely,  to  remove  the  tenant  and 
put  the  landlord  in  possession.  There  was  no  malicious  abuse  of  pro- 
cess. 

[2]  The  gravamen  of  an  action  for  abuse  of  process  is  the  willful 
using  of  the  process,  civil  or  criminal,  for  a  purpose  not  justified  by  law 
and  to  effect  an  object  not  within  its  proper  scope.  Foy  v.  Barry,  87 
App.  Div.  291,  294,  84  N.  Y.  Supp.  335,  Hatch,  J.;  Assets  Collecting 
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Co.  V.  Myers,  167  App.  Div.  133,  138,  152  N.  Y.  Supp.  930,  Clarke, 
J.;  McClerg  v.  Vielee,  116  App.  Div.  731,  733,  102  N.  Y.  Supp.  45. 

[3]  The  defendant  moved  at  the  close  of  the  plaintiff's  case,  and  re- 
newed the  motion  at  the  close  of  the  entire  case,  to  dismiss  upon  the 
specific  grounds  that  the  plaintiff  had  failed  to  prove  facts  sufficient 
to  constitute  a  cause  of  action,  that  the  plaintiff  had  failed  to  establish 
that  there  had  been  any  abuse  of  process,  that  the  plaintiff  had  failed 
to  establish  the  element  of  intentional  wrongdoing,  or  a  wanton  attempt 
to  pervert  the  processes  of  the  law  from  their  proper  use  and  design, 
and  excepted  to  the  denial  of  the  motion.  The  motion  should  have 
been  granted. 

[4]  The  plaintiff  claims  that  he  sent  a  money  order  for  the  No- 
vember rent  at  the  increased  rate  on  November  7,  1919,  which  was 
Friday;  that  the  following  Tuesday  the  defendant  called  and  asked 
for  the  $2  due  on  the  October  rent,  which  the  plaintiff  refused  to  pay. 
The  defendant  then  tendered  back  $27,  and  on  the  plaintiff's  refusal  to 
accept  it  laid  it  on  the  table  beside  him  and  left.  The  case  of  Craw- 
ford V.  Waters,  46  How.  Prac.  210,  upon  which  respondent  relies  was 
not  a  payment  of  rent  for  a  subsequent  month.  But  the  money  was 
paid  into  court  for  the  purpose  of  redeeming  the  tenancy  after  forfei- 
ture. The  amount  was  not  sufficient  to  cover  the  amount  in  arrears, 
but  the  landlord  received  the  money  and  kept  it.  The  court  held  that 
the  tenant  undertook  bona  fide  to  redeem  the  demised  premises,  and  by 
accepting  and  retaining  the  amount  the  landlord  affirmed  the  existence 
of  the  lease.  The  case  is  clearly  distinguishable  from  the  case  at  bar. 
The  tenant  concedes  that  he  did  not  pay  or  tender  the  balance  due  on 
the  October  rent. 

The  judgment  should  be  reversed,  with  costs  to  the  appellant,  and 
the  complaint  dismissed,  with  costs.    All  concur. 


(IdTApp.  Div.  788) 

EAGLE  MFG.  CO.,  Inc.,  v.  AREELL  &  DOUGLAS,  Inc. 

(Supreme  Court,  Appellate  Division,  nrst  Department.    July  1,  1921.) 

1.  ODrporations  <&=»642 (4^)— Foreign  corporation,  accepting  orders  taken  by 

eommission  merdiants;    lield  not  doing  business  in  stato. 

A  foreign  corporation,  maintaining  no  office  In  the  state,  but  merely 
accepting  orders  taken  by  conmilsslon  merchants  doing  business  on  their 
own  account,  was  not  doing  business  in  the  state,  so  that  noncompliance 
with  General  Corporation  Law,  {  15,  would  prevent  actions  on  contracts 
based  on  the  broker's  orders. 

2.  Sales  <&=>178(1)— Acceptance  is  presumed,  wliere  defendant  olTcried  goodi 

for  resale. 

Where  defendant  offered  goods  for  resale,  and  as  to  other  shipments 
retained  invoices  and  biUs  of  lading,  acceptance  must  be  deemed  to  fol- 
low as  a  matter  of  law. 

Dowling  and  Page,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  the  Eagle  Manufacturing  Company,  Incorporated,  against 
Arkell  &  Douglas,  Incorporated.     From  a  judgment  for  plaintiff,  en- 

^=:>For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Kejr-Numbered  Digests  A  Indexes 
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tered  on  a  verdict  directed  at  the  Trial  Term,  defendant  appeals.    Af- 
firmed. 

Argued  before  CLARKE,  P.  T.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Steckler  &  Weitzner,  of  New  York  City  (Emil  Weitzner,  of  New 
York  City,  of  counsel,  and  David  Steckler,  of  New  York  City,  on  the 
brief),  for  appellant. 

Ludwig  M.  Wilson,  of  New  York  City,  for  respondent. 

GREENBAUM,  J,  The  complaint  alleges  the  sale  and  delivery  of 
merchandise  to  defendant  between  October  7,  1920,  and  November  4, 
1920,  at  the  agreed  price  of  $2,802.01.  The  answer  denies  the  allega- 
tions of  sale  and  delivery,  and  for  a  first  and  separate  defense  alleges 
that  the  plaintiff  is  a  foreign  stock  corporation  doing  business  in  this 
state,  which  has  failed  to  comply  with  the  provisions  of  section  15  of 
the  General  Corporation  Law  (Consol.  Laws,  c.  23),  as  amended  "by 
Laws  1917,  c.  594.  For  a  second  separate  defense  the  answer  alleges 
that  the  merchandise  in  suit  was  purchased  on  or  about  the  10th  of 
March,  1920,  pursuailt  to  three  orders  marked  Exhibits  A,  B,  and  C, 
respectively,  providing  for  the  delivery  of  the  goods  mentioned  in  Ex- 
hibit C  in  May  and  of  the  remainder  in  July  or  August ;  that  plaintiff 
failed  to  make  delivery  at  the  time  fixed ;  that  on  August  4th  plaintiff 
agreed  to  ship  said  goods  as  soon  as  freight  conditions  permitt^,  those 
in  Exhibit  C  to  be  shipped  first,  and  the  others  soon  thereafter;  and 
that  on  September  29th,  relying  upon  such  promise,  defendant  extended 
the  time  of  shipment  of  the  goods,  but  that  the  plaintiff  failed  to  ship 
the  goods  in  the  manner  agreed  upon,  and  by  reason  thereof  the  de- 
fendant refused  to  accept  delivery. 

[1]  As  to  the  defense  that  the  plaintiff  was  doing  business  in  this 
state  in  violation  of  the  statute,  the  facts  are  as  follows : 

The  orders  were  taken  by  the  firm  of  Malone  &  Nicholson,  who  were 
engaged  on  their  own  account  in  business  as  commission  merchants  in 
the  city  of  New  York.  They  represented  a  number  of  foreign  corpo- 
rations having  factories,  including  the  plaintiff.  The  lease  of  the 
premises,  50  Park  Place  occupied  by  Malone  &  Nicholson,  was  in 
their  own  name  as  was  also  the  telephone  contract;  both  lease  and 
telephone  contract  were  put  in  evidence.  Plaintiff  had  nothing  whatever 
to  do  with  the  running  of  the  New  York  office  or  its  expenses,  and  con- 
tributed nothing  towards  its  maintenance,  Malone  &  Nicholson  em- 
ployed their  own  help  and  paid  all  their  expenses.  The  only  goods  of 
the  plaintiff  in  the  possession  of  Malone  &  Nicholson  were  samples, 
which  had  only  a  nominal  value.  The  goods  sold  never  passed  through 
Malone  &  Nicholson's  hands.  The  orders  that  were  accepted  by  them 
were  subject  to  approval  of  the  plaintiff,  Eagle  Manufacturing 
Company.  The  plaintiff  never  had  any  stock  of  merchandise  in  the 
state  of  New  York,  nor  did  it  have  any  bank  account  here,  nor  had  it 
any  officer  in  the  state  of  New  York,  nor  did  it  keep  any  books  in  the 
state.  The  merchandise  involved  in  this  suit  was  sold  f.  o.  b.  Wells- 
burg,  W.  Va, 
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We  think  the  foregoing  state  of  facts  which  are  uncontradicted  es- 
tablishes as  matter  of  law  that  the  plaintiff  was  not  doing  business  in 
this  state  as  contemplated  by  the  statute.  Burrowes  Co.  v.  Caplin,  127 
App.  Div.  317,  111  N.  Y.  Supp.  498;  Rundle  Spence  Mfg.  Co.  v.  Gains- 
borough Const.  Co.  (Sup.)  123  N.  Y.  Supp.  785 ;  Brookford  Mills  v. 
Baldwin,  154  App.  Div.  553,  139  N.  Y.  Supp.  195;  Hovey  v.  De  Long 
Hook  &  Eye  Co.,  211  N.  Y.  424,  105  N.  E.  667. 

[2]  As  to  the  defense  that  the  plaintiff  failed  to  ship  the  goods  in 
the  order  in  which  defendant  claims  they  should  have  been  delivered 
the  facts  are  as  follows : 

There  were  three  orders  and  three  shipments,  known  respectively  as 
A-68,  A-70,  and  A-67.  On  September  18th  defendant  was  notified 
that  these  orders  were  ready  for  shipment  at  the  plaintiff 's '  factory, 
and  on  September  29th  the  defendant  authorized  the  plaintiff  to 
forward  the  goods  to  New  York  as  soon  as  possible.  As  to  the  order 
A-68,  aggregating  $1,386,  the  goods  were  shipped  on  October  12, 
1920,  and  subsequently  they  were  offered  for  resale  by  the  defendant 
to  one  W.  H.  McNutt  on  October  28,  1920.  The  defendant  thus  ex- 
ercised dominion  over  these  goods,  and  acceptance  must  be  deemed  to 
follow  as  matter  of  law.  Besides,  the  invoice  bears  defendant's  nota- 
tion, showing  that  the  various  items  had  been  checked  up  and  a  discount 
of  $26.40  had  been  deducted  from  the  payment. 

As  to  the  orders  A-67  and  A-70,  representing  respectively  $433.12 
and  $945,  they  were  shipped  October  21  and  28,  1920.  The  invoices 
and  bills  of  lading  for  these  orders  were  forwarded  at  the  same  time 
that  the  goods  were  shipped,  and  the  documents  have  ever  since  been 
retained  by  the  defendant. 

It  seems  to  us  that,  in  addition  to  the  facts  just  alluded  to,  the  delivery 
was  established  by  the  additional  circumstance  that  the  goods  were  sold 
f.  o.  b.  Wellsburg,  which  became  the  place  of  delivery,  and  that  defend- 
ant was  notified  that  the  goods  were  ready  for  shipment,  and  that  it 
replied  that  they  might  be  shipped  and  they  were  shipped.  There  was 
nothing  in  the  defendant's  authorization  of  delivery  that  would  warrant 
the  conclusion  that  the  shipments  must  be  made  in  the  order  of  time 
in  which  the  contracts  of  sale  were  made. 

As  there  was  no  issue  of  fact  to  be  submitted  to  the  jury,  the  court 
was  justified  in  directing  a  verdict. 

The  judgment  is  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  SMITH,  J.,  concur. 

DOWLING,  J.  I  dissent,  upon  the  ground  that  the  plaintiff,  in 
my  opinion,  is  not  entitled  to  recover  herein,  for  the  reason  that  it 
was  a  foreign  stock  corporation  doing  business  in  this  state  when  the 
contracts  in  suit  were  entered  into,  and  had  at  that  time  no  certificate 
as  required  by  section  15  of  the  General  Corporation  L,aw,  as  amended 
by  Laws  1917,  c.  594. 

PAGE,  J.,  concurs. 
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DRUMM  T.  ALBANY  GARAGE  CO. 

(Supreme  Court,  Appellate  Division,  Tbird  Department.    July  7,  itel.) 

Appeal  from  Albany  County  Court. 

Action  by  George  W.  C.  Drumm  against  the  Albany  Garage  Com- 
pany.   Judgment  for  defejidant,  and  plaintiif  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  KILEY,  and  VAN  KIRK,  JJ. 

PER  CURIAM.  Judgment  affirmed,  with  costs.  All  concur,  ex- 
cept 

KILEY,  J.  (dissenting).  This  case  was  tried  upon  oral  pleadings. 
That  it  was  tried  upon  the  proper  theory,  but  considered  and  decided 
upon  the  wrong  theory,  appears  from  the  evidence  and  the  opinion 
of  the  trial  court.  The  plaintiff  swore  that  on  the  way  from  the  garage 
to  the  house  to  show  the  car  to  his  wife,  and  before  any  final  agreement 
for  sale  and  purchase  had  been  made,  defendant  said  that  the  car  should 
be  fixed  up  and  put  in  first-class  running  order.  This  is  not  denied  nor 
explained  in  any  way  by  the  defendant,  neither  is  it  denied  that  de- 
fendant's agent  told  plaintiff  that  what  he  was  asked  to  sign  was  an 
order  to  show  to  the  president  of  defendant  that  the  car  had  been  sold. 
The  promise  to  put  the  car  in  running  order  was  made  for  the  pur- 
pose of  inducing  the  plaintiff  to  make  the  purchase  and  sign  the  order, 
much  of  which  was  filled  in  after  the  plaintiff's  signature  had  been  ob- 
tained. Understand  none  of  this  evidence  is  denied  by  the  defendant, 
who  relies  on  the  words  "as  is,"  after  the  words  "price  of  car,"  in  order 
to  defeat  plaintiff's  claim.  The  trial  court  finds  that  those  representa- 
tions were  made  to  the  plaintiflF ;  that  they  were  true,  and  that  the  de- 
fendant never  put  the  car  in  running  order,  and  never  fixed  is  as  it  was 
agreed  it  should  be  fixed  before  the  plaintiff  was  required  to  accept  it ; 
and  that  the  car  was  never  accepted  or  delivered.  This  condition  of 
affairs  fills  out  a  picture  of  one  of  those  questionable  transactions, 
where  a  man,  a  greenhorn  so  far  as  automobiles  are  concerned,  has  been 
induced  to  part  with  his  hard-earned  money,  and  receive  nothing  in 
return,  but  a  so-called  gold  brick.  The  following  extract  from  the 
opinion  of  the  trial  court  shows  the  mistaken  theory  upon  which  it  was 
decided : 

**We  come,  therefore,  to  the  question:  Can  this  court  consider  as  the  con- 
tract of  the  parties  the  conversations  and  negotiations  leading  up  to  the 
execution  of  the  written  order,  together  with  the  writing,  or  must  considera- 
tion of  the  conversations  and  oral  negotiations  be  excluded,  and  the  Judgment 
in  this  action  based  upon  the  contract  made  by  the  writing  and  the  accept- 
ance by  the  defendant  as  evidenced  by  its  offer  to  deliver." 

Of  course  the  trial  court  could  not  consider  the  "conversations  and 
negotiations"  as  a  part  of  the  contract  or  the  order,  and  the  evidence 
does  not  show  any  such  conclusion  necessary ;  but  it  does  show  that 
these  misrepresentations  were  made  to  induce  plaintiif  to  enter  into 
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the  contract  and  that  they  were  misrepresentations.  No  weight  is  given 
this  phase  of  the  evidence  by  the  trial  court.  As  to  the  question  of 
delivery,  the  car  was  never  delivered  to  the  plaintiff  when  he  could  ac- 
cept it  as  complying  with  defendant's  promises  and  representations;  it 
will  be  recalled  that  a  final  date  was  fixed  by  defendant  when  plaintiff 
was  to  have  the  car  as  represented,  weeks  after  he  paid  his  money ;  and 
when  he  went  after  it,  it  was  down,  taken  apart,  and  scattered  around 
the  room.  The  defendant  cannot  claim  any  virtue  for  his  previous 
offers  of  delivery ;  this  one  was  fixed  and  definite,  and  it  is  not  denied 
that  the  car  was  impossible  of  delivery  on  that  day.  The  evidence 
leads  to  the  irresistible  inference  that  defendant  appreciated  that  the 
plaintiff  had  been  overreached,  when  his  signature  to  the  order  was 
obtained.  The  effort  made  by  defendant  to  get  the  car  into  plaintiff's 
possession,  without  disclosing  its  trump  card,  is  obvious  without  further 
comment,  except  to  observe  that  at  no  time  during  the  two  weeks  when 
the  di$pute  was  pending  did  it  once  say  to  plaintiff,  "You  are  bound  by 
your  written  contract."  Again  the  trial  court  shows  upon  what  theory 
the  case  was  considered,  when  he  says  in  his  opinion : 

"I  do  not  see  bow  the  case  could  be  brought  within  the  rule  which  upholds 
a  parol  collateral  agreement  made  prior  to  or  contemporaneous  with  the  writ- 
ten agreement,  but  not  Inconsistent  with  or  affecting  its  terms." 

Neither  does  any  one  else  upon  the  theory  upon  which  the  evidence 
was  considered.  Fraud  and  misrepresentation  are  inconsistent  with  any 
valid  contract.  This  action  was  tried  upon  the  theory  that  the  contract 
to  purchase,  be  it  oral  or  written,  was  procured  by  misrepresentation, 
and  was  therefore  void,  and  plaintiff  was  entitled  to  a  judgment  for  the 
money  he  had  paid. 

The  same  provision  is  made  for  considering  appeals  from  inferior 
courts  that  obtain  on  appeals  from  courts  of  record  as  provided  by 
section  1317  of  the  Code  of  Civil  Procedure.  See  sections  3063,  3213, 
3214,  Code  of  Civil  Procedure.  If  there  ever  was  an  appeal  where  in- 
justice to  the  defeated  party  in  the  court  below  stands  out  more  promi- 
nent than  on  this  appeal,  it  has  never  come  to  my  attention,  either 
throueh  experience  or  observation.  The  practice  should  not  receive 
judicial  sanction. 

I  favor  reversal,  with  costs. 


SCHECHTEB  et  al.  v.  TRACONIS. 

(Supreme  Court,  AppeUate  Term,  First  Department    June  23,  1021.) 

Landlord  and  tenant  <@=»200(1^) — ^Tenant  not  estopped  by  former  payment  to 
plead  unreasonable  rent. 

Fact  that  tenant  had  paid  the  rent  for  the  four  preceding  months 
pursuant  to  the  lease  did  not  prevent  his  taking  advantage  of  the  plea 
that  rent  demanded  for  the  month  in  question  was  unreasonable,  pursuant 
to  the  recent  statutes  known  as  the  Housing  Laws. 


^s»For  otber  cases  s^e  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  IndezM 
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Appeal  frcan  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Isak  Schechter  and  another  against  Rene  Traconis.  From 
a  final  order  granting  a  dispossess  warrant  for  nonpayment  of  rent, 
defendant  appeals.    Order  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DEiLEHANTY,  and 
FINCH,  JJ. 

Benjamin  Feldman,  of  New  York  City,  for  appellant. 
Jacob  I.  Berman,  of  New  York  City,  for  respondents. 

FINCH,  J.  The  landlords  urged  in  the  court  below  that,  since  it 
appeared  that  the  rental  objected  to  by  the  tenant  had  been  paid  for  the 
four  preceding  months  (October,  1920,  to  January,  1921)  pursuant  to 
the  lease,  therefore  the  tenant  could  not  take  advantage  of  the  plea 
that  the  rent  demanded  was  unreasonable,  pursuant  to  tiie  recent  stat- 
utes known  as  the  Hou/sing  Laws.  In  acceding  to  this  view  the  learned 
court  below  was  in  error.  B.  &  S.  Realty  Co.  v.  Wald,  187  N.  Y.  Supp. 
436;  Stewart  v.  Schattman,  187  N  .Y.  Supp.  445.  The  theory  underly- 
ing the  enactment  of  the  Housing  Laws  is  that,  because  of  the  shortage 
of  houses  due  to  the  emergency  caused  by  the  World  War,  the  freedom 
of  contract  between  the  landlord  and  the  tenant  has  been  taken  away 
from  the  tenant,  and  the  latter  in  entering  into  a  lease  is  acting  under  a 
continuing  duress,  and  that  all  such  payments  under  the  lease  are 
made  under  such  duress,  and  hence  it  cannot  be  held  that  such  pay- 
ments amount  to  a  ratification  of  the  lease.  This  right,  thus  given  bv 
legislation,  has  since  been  amended  by  the  same  source,  and  it  is  now 
enacted  that,  when  three  months'  rent  has  been  paid  without  objection 
by  the  tenant  subsequent  to  the  enactment  of  the  amendment,  which  be- 
came a  law  April  30,  1921,  the  protection  of  the  Housing  Laws  as 
against  alleged  unreasonable  rent  is  no  longer  available  (chapter  434, 
Laws  of  1921). 

It  follows  that  the  order  should  be  reversed,  and  a  new  trial  granted, 
with  $30  costs  to  the  appellant.    All  concur. 


(115  mac  Bep.  986) 

BOSSI  V.  GENTILB. 

(Supreme  Court,  Special  Term  for  Trials,  Bronx  Ootinty.    June  23,  1921,) 

L  Yeodor  and  purchaser  <^130  (7) —Possession  for  more  than  30  yean  gave 
TaUd  title. 

Where  defendant  or  his  predecessors  had  continued  possession  and 
occupation  of  prenolses,  open,  notorious,  and  undisputed,  from  1871  up 
to  the  present  time,  more  than  30  years,  he  had  a  good  and  valid  title  to 
the  premises  hy  adverse  possession. 

2.  Aliens  ^=^9 — ^Real  property  of  decedent  passed  to  heirs  who  possessed  in- 
heritable blood  by  virtue  of  dtizensliip. 

The  real  property  of  a  naturalized  citizen,  whose  alien  nonresident 
brothers  were  incapable  of  inheriting,  passed  to  his  heirs  who  possessed 
inheritable  blood  by  virtue  of  citizenship. 

^=»For  other  cases  see  same  topic  ft  KBY-NUHBSR  Id  all  Key-Numbered  Digests  A  Indexes 
180  N.Y.S.— 10 
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Action  by  Pietro  Rossi  against  Angelo  R,  Gentile.  Judgment  dis- 
missing the  complaint. 

M.  IL  Hofstadter,  of  New  York  City,  for  plaintiff. 
Harry  Steinbock,  of  New  York  City,  for  defendant 

MARTIN,  J.  This  action  is  brought  by  the  plaintiflF  to  recover 
damages  because  of  defendant's  failure  to  perform  a  contract  to  sell 
real  property.  On  the  26th  day  of  January,  1920,  the  plaintiff  and  de- 
fendant entered  into  a  contract  in  writing  whereby  it  was  provided 
that  the  defendant  would  sell  to  the  plaintiff  certain  property  in  Bronx 
county.    The  contract  described  the  property  as  follows : 

"All  that  certain  lot,  piece  or  parcel  of  land,  with  the  building  and  improve- 
ments thereon,  situate,  lying  and  being  in  the  borough  of  Bronx,  in  the  city  of 
New  York,  being  part  of  the  land  designated  by  the  number  22  on  a  certain 
map  entitled  *Map  of  Highbridgevllle,'  on  file  in  Westchester  county  register's 
office,  being  bounded  and  described  from  said  n:iap  as  follows :  Beginning  at 
a  point  on  the  southerly  line  or  side  of  Union  (now  167th)  street,  distant 
westerly  fifty  (50)  feet  from  the  southwesterly  comer  of  Highbridge  avenue 
(now  known  as  Ogden  avenue)  and  said  Union  (now  167th)  street  as  the 
same  are  laid  down  on  said  map ;  thence  running  southerly,  on  a  Une  parallel 
with  said  avenue,  100  feet ;  thence  westerly,  parallel  with  said  strecft,  25  feet ; 
thence  northerly,  parallel  with  said  avenue  and  part  of  the  way  through  a  party 
wall  or  partition,  100  feet  to  the  said  Union  (now  167th)'  street;  and  thence 
easterly,  along  said  street,  25  feet  to  the  point  or  place  of  beginning.  Said 
premises  known  as  152  West  167th  street^' 

It  was  stipulated  in  the  contract  that  the  deed  should  be  delivered  to 
the  plaintiff  at  No.  81  East  125th  street,  in  -the  borough  of  Manhattan, 
city  of  New  York,  on  the  10th  day  of  February,  1920,  at  1  o'clock  in 
the  afternoon  of  that  day.  The  plaintiff  appeared  on  the  day  set  for 
the  closing  of  title,  and  the  defendant  duly  tendered  a  deed  of  said 
premises,  which  plaintiff  refused  to  accept,  claiming  that  defendant's 
title  was  unmarketable. 

It  appears  that  prior  to  1852  a  piece  of  property  was  owned  by  Law- 
rence Darcy  and  Peter  Darcy.  Peter  Darcy  died  in  the  year  1871.  At 
the  time  of  his  death  he  was  a  citizen  of  the  United  States.  He  then 
owned  a  one-half  interest  in  the  property  in  question.  He  left  surviv- 
ing as  his  only  heirs  at  law  his  brother,  Lawrence  Darcy,  a  citizen  of 
the  United  States,  cotenant  in  ownership  in  said  premises,  and  his 
brothers,  Patrick  Darcy  and  Thomas  Darcy,  and  a  sister,  Catherine 
McCann.  Patrick  Darcy  and  Thomas  Darcy  never  b  'tcame  citizens  of 
the  United  States,  and  at  the  time  of  the  death  of  their  brother  they 
were  subjects  of  the  kingdom  of  Great  Britain  and  Ireland.  They 
both  resided  without  the  United  States,  were  alien  nonresidents,  and 
could  not  inherit.    Wainwright  v.  Low,  132  N.  Y.  313,  30  N.  E.  747. 

Catherine  McCann,  one  of  the  heirs  at  law  of  Peter  Darcy,  conveyed 
all  her  right,  title,  and  interest  in  the  premises  to  Lawrence  Darcy,  and 
he  conveyed  all  his  right,  title,  and  interest  in  the  premises  to  Daniel 
Darcy  and  Catherine  Riley.  Thereafter,  in  a  partition  suit,  in  which 
Catherine  Riley  was  plaintiff  and  Daniel  Darcy  and  John  Riley  defend- 
ants, the  premises  wei'e  conveyed  to  Katherine  Schmidt,  and  the  parties 
to  the  partition  suit  quitclaimed  all  her  right,  title,  and  interest  in  the 
premises  to  said  Katherine  Schmidt.    Thereafter  the  title  to  the  prem- 
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ises  was  conveyed  by  mesne  conveyances  to  the  defendant  in  this  ac- 
tion. 

At  the  time  of  the  death  of  Peter  Darcy  a  substantial  dwelling  house 
was  standing  upon  the  premises,  in  which  Lawrence  Darcy  lived ;  in 
this  he  continued  to  live  until  1872,  when  he  sold  the  house  in  which  he 
was  living  and  moved  back  into  the  premises  in  question,  where  he  lived 
until  his  death,  in  1886,  whereupon  his  children  came  into  possession  of 
the  premises  which  are  the  subject  of  this  litigation,  and  continued 
therein  until  the  premises  were  sold  in  the  year  1887  in  the  partition 
suit  to  Katherine  Schmidt  referred  to  above.  Katherine  Schmidt  then 
entered  into  possession,  and  continued  in  possession  until  her  death  in 
the  year  1904.  In  1887  Katherine  Schmidt  caused  the  building  then 
standing  on  the  premises  in  question  to  be  taken  down,  and  the  building 
which  is  now  on  said  premises  was  erected  in  place  thereof.  The 
premises  continued  in  that  condition  up  to  the  present  time, 

[1,  2]  It  was  conceded  on  the  trial  that  there  was  a  continued  pos- 
session and  occupation  of  the  said  premises,  open  and  notorious  and  un- 
disputed, since  the  year  1871  to  date.  The  defendant  has  a  good  and 
valid  title  to  the  premises  in  question  by  reason  of  adverse  possession 
(Ruff  v.  Gerhardt,  73  App.  Div.  245,  76  N.  Y.  Supp.  743 ;  Baker  v. 
Oakwood,  123  N.  Y.  16,  25.  N.  E.  312,  10  L.  R.  A.  387),  and  also 
through  a  valid  chain  of  title.  Peter  Darcy  was  a  naturalized  citizen  at 
the  time  of  his  death  in  1871.  At  that  time  his  alien  nonresident  broth- 
ers were  incapable  of  inheriting  the  property,  and  the  entire  title  to  his 
property  immediately  vested  in  his  heirs  who  possessed  inheritable 
blood  bv  virtue  of  citizenship.  Leary  v.  Leary,  50  How.  Prac.  122 ; 
Luhrs  V.  Eimer,  80  N.  Y.  171 ;  Wainwright  v.  Low,  132  N.  Y.  313,  30 
N.  E.  747).  The  law  permitting  a  nonresident  alien  to  inherit  was  not 
passed  until  1874 ;  therefore  it  could  not  and  did  not  affect  the  vested 
rights  of  Peter  Darcy's  heirs,  who  obtained  title  in  the  year  1871  by  rea- 
son of  his  death. 

The  defendant  is  therefore  entitled  to  judgment  dismissing  the  com- 
plaint   Ordered  accordingly. 


DE  SALVO  V.  FAERBER,  SILBERMAN  ft  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1921.) 

Landlord  and  tenant  ^=»184(2)— l^rospectiTe  tenant  entitled  to  recover  de- 
posit. 

Where  a  prospective  tenant  made  a  deposit  to  show  he  meant  busi- 
ness, and  the  parties  thereafter  failed  to  execute  the  lease,  the  prospee- 
tive  tenant  can  recover  the  deposit,  unless  the  landlord  pleads  and  proves 
damages  suffered  by  his  refusal  to  consummate  the  deal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Alfonso  De  Salvo  against  Faerber,  Silberman  &  Co. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Judgment  reversed, 
and  judgment  directed  in  favor  of  plaintiff. 

^=»For  other  cases  see  same  topic  it  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Samuel  Weiss,  of  New  York  City,  for  appellant. 
David  J.  Rosen,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  Plaintiflf  sued  to  recover  $300  deposited  by  him 
in  connection  with  a  proposed  lease  of  defendant's  premises.  Accord- 
ing to  the  plaintiff's  testimony  the  landlord  asked  for  the  deposit  to 
show  that  the  tenant  meant  business.  The  parties  thereafter  failed  to 
execute  the  lease,  and  plaintiff  instituted  this  action  to  recover  the 
deposit.   . 

This  complaint  was  dismissed  upon  the  merits  in  the  court  below. 
This  was  error,  for  the  plaintiff  is  entitled  under  well-established  au- 
thority to  a  return  of  his  money.  It  does  not  even  appear  that  the 
deposit  was  intended  as  security  for  the  rent  to  be  paid  under  the  pro- 
posed lease,  but  rather  as  security  for  actual  damage,  if  any,  suffered 
by  defendant  by  reason  of  plaintiff's  default.  Where  a  deposit  is 
made  under  such  circumstances,  the  person  making  it  can  recover,  even 
if  the  transaction  is  not  completed,  unless  the  defendant  pleads  and 
proves  damages  suffered  by  the  refusal  of  the  plaintiff  to  consummate 
the  deal.  Weinberg  v.  Greenberger,  47  Misc.  Rep.  117,  93  N.'Y.  Supp. 
530;  Kaplan  v.  Rosov  (Sup.)  164  N.  Y.  Supp.  49;  Dakin  v.  Titman, 

App.  Div. ,  188  N.  Y.  Supp.  917  (1st  Department,  June,  1921). 

Here  the  defendant  counterclaimed  for  damages,  but  withdrew  the 
same  upon  the  trial.    Plaintiff  was  therefore  entitled  to  recover. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  the  plaintiff  for  $300,  with  interest  from  the  10th  day  of  January, 
1921,  together  with  costs  in  the  court  below.    All  concur. 


HOUUHAN  v.  ROMAX  REALTY  00^  Int. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    June  23,  1921.) 

Landlord  and  tenant  <e»184  (2) --Subsequent  leBsee  held  not  entitled  to  re- 
cover deposit  of  former. 

Where  O.  made  an  agreement  with  defendant  to  lease  rooms  for  a 
definite  term  at  a  specified  rent,  and  made  certain  deposits  and  payments 
in  connection  therewith,  and  later  plaintiff  signed  a  paper,  which  was 
executed  by  the  defendant,  which  embodied  all  the  terms  of  the  agree- 
ment with  O.,  but  related  to  two  different  rooms,  and  providing  that 
the  agreement  with  O.  was  thereby  canceled,  held,  In  the  absence  of  proof 
that  person  signing  second  lease  for  the  defendant  was  authorized  to  can- 
cel the  old  and  make  the  new  agreement,  plaintiff  was  not  entitled  to  re- 
cover deposits  made  by  O.,  although  O.  at  the  trial  testified  that  he  was 
willing  to  give  defendant  a  release  of  any  liabUity  toward  himself,  since 
the  situation  involved,  not  merely  the  obligations  of  defendant  to  O.,  but 
the  obligations  of  O.  to  defendant,  which  could  not,  without  defendant's 
consent,  be  devolved  upon  plaintiff. 

^s»For  oUier  casos  see  same  topio  &  KGY-NIXMBBR  In  «U  Key-Numberad  Digests  A  Inaezes 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict.    • 

Action  by  Paul  J.  Houlihan  against  the  Romax  Realty  Company, 
Incorporated  From  a  judgment  for  plaintijff,  after  trial  by  a  judge 
without  a  jury,  defendant  appeals.  Judgment  reversed,  and  complaint 
dismissed,  without  prejudice. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  York 
City,  of  counsel),  for  appellant. 

John  Santora,  of  New  York  City,  for  respondent. 

BIJUR,  J.  On  December  2,  1920,  one  Oliver  made  an  agreement 
with  the  defendant  to  lease  certain  rooms  in  defendant's  building  for 
a  definite  term  at  a  specified  rental,  and  made  certain  deposits  and 
payments  in  connection  therewith.  On  December  8th  the  plaintiff 
signed  a  paper,  which  was  executed  also  in  the  name  of  defendant  by 
one  Lohman,  which  embodied  practically  all  the  terms  of  the  Oliver 
agreement,  but  relating  to  two  different  rooms,  and  providing  that  the 
agreement  of  December  2d  with  Oliver  was  thereby  canceled. 

Not  only  is  there  an  absence  of  proof  that  Lohman  was  authorized 
to  cancel  the  old  and  make  the  new  agreement,  but  the  evidence  seems 
to  indicate  very  plainly  that  he  was  not  so  authorized.  Respondent, 
asking  to  recover  back  the  moneys  deposited  and  paid  respectively  by 
Oliver,  seeks  to  evade  the  issue  thus  presented  by  the  suggestion  that  he 
was  the  principal  in  the  Oliver  lease,  and  that  Oliver  at  the  trial  tes- 
tified that  he  was  willing  to  give  defendant  a  release  of  any  liability 
toward  himself.  If,  under  any  circumstances,  this  proposition  could 
be  deemed  to  justify  an  action  by  plaintiff  as  an  informal  assignee  of 
Oliver,  it  becomes  utterly  ineffective  in  the  instant  case,  when  we 
con<;ider  that  the  situation  involved,  not  merely  the  obligations  of  de- 
fendant to  Oliver,  but  the  obligations. of  Oliver  to  defendant,  which 
could  not,  without  defendant's  consent,  be  devolved  upon  plaintiff.  I 
am  unable  to  understand  the  theory  of  the  complaint,  or  on  what  basis 
the  jud^rraent  can  be  sustained. 

Judrroent  reversed,  with  $30  costs,  and  complaint  (Usmissed,  without 
prejudice  and  with  costs.    All  concur. 


BilLLER  T.  BAER 

(Snpreme  Court,  Appellate  Term,  First  Department.     Jtine  28,  1921.) 

1.  Sales  ^=>324(1)— Seller,  seekbiir  to  reoDver  gotids  under  contract  rq- 
quiring  buyer  to  pay  for  or  return  goods  to  seller  on  or  before  certain 
date,  required  to  prove  noniiaymeDt. 

Wliere  scarf  pin  was  sold  under  agreement  requiring  buyer  to  pay  for 
or  return  It  on  or  before  certain  date,  the  seller,  in  action  in  replevin  to 
recover  it  subsequent  to  such  date,  was  required  to  prove  nonpayment, 
since  payment  in  such  case  is  not  an  affirmative  defense,  but  nonpayment 
is  an  essential  element  of  seller's  right  to  recover. 

C=9Far  oilier  cases  see  same  topic  £  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  IndezeM 
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2.  Payment  ^=»65  (6) —Nonpayment,  when  a  material  allegation  in  comiriaint, 

must  be  proved  by  plaintiff. 

When  nonpayment  is  a  material  allegation  in  the  complaint,  such  non- 
payment must  be  proved. 

3.  Torts  €=»&— Plaintiff  must  prove  damages^ 

The  plaintiff  in  a  tort  action  must  prove  damages  from  the  act  com- 
plained of,  since  otherwise  it  is  damnum  absque  injuria,  for  which  no  ac- 
tion lies. 
4«  Replevin  <d=s>69  (2)  ^Plaintiff,  seeking  damages  in  ecmneetion  with  unlaw- 
ful detention,  must  prove  damages. 

Where  plaintiff  in  replevin  sought,  not  only  to  regain  possession  of 
the  unlawfully  taken  or  detained  chattel,  but  also  damages  in  connection 
therewith,  the  allegation  of  damages  was  an  essential  one,  which  plain- 
tiff must  prove. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Nikoli  Miller  against  Elizabeth  Baer.  Judgment  for 
plaintiff,  after  a  trial  by  the  court  without  a  jury,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Mullen  &  Bloch,  of  New  York  City  (John  Mullen,  of  New  York 
City,  of  counsel),  for  appellant. 

Felder,  Gilbert,  Campbell  &  Barranco,  of  New  York  City  (Abraham 
S.  Albrecht,  of  New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  The  action  is  in  replevin.  The  complaint  al- 
leged that  on  or  about  October  2,  1920,  plaintiff,  then  the  owner  of  a 
scarf  pin  of  the  value  of  $287,  delivered  the  same  to  one  Baer  on  mem- 
orandum, on  condition  he  would  pay  for  same  or  return  the  chattel 
to  plaintiff  on  or  before  November  10,  1920;  that  said  Baer  did  not 
pay  for  said  pin,  nor  did  he  return  the  same,  although  duly  demanded. 
Intervening  the  dates,  mentioned  Baer  died,  and  this  action  is  against 
his  administratrix.  The  answer  was  a  general  denial.  Defendant  rest- 
ed on  plaintiff's  case,  and  then  moved  for  a  dismissal  of  the  complaint 
for  failure  to  prove  nonpayment.  The  motion  was  denied;  the  court 
holding  that,  as  payment  •  is  an  affirmative  defense,  the  burden  of 
establishing  that  Baer  had  paid  for  the  pin  rested  with  defendant. 

[1,2]  We  are  of  the  opinion  that  the  learned  court  lost  sight  of  the 
well-settled  rule  of  law  that,  when  nonpayment  is  a  material  allegation 
in  the  complaint,  such  nonpayment  must  be  proved.  This  is  not  a  case 
of  pleading  payment  as  a  defense.  Plaintiff  sues  defendant  on  a 
contract  to  do  one  of  two  things— =-to  return  the  pin  or  pay  for  it 
He  asks  for  its  return.  Of  course,  he  must  negative  and  disprove 
the  payment  for  same. 

[3,  4]  Moreover,  it  is  elementary  that,  in  a  tort  action,  damages  from 
the  act  complained  of  must  be  proven ;  otherwise,  it  is  damnum  absque 
injuria,  for  which  no  action  lies.  This  is  particularly  true  of  a  replevin 
action,  where  the  plaintiff  not  only  seeks  to  regain  possession  of  the 
unlawfully  taken  or  detained  chattel,  but  also  for  damages  in  connection 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Ker-Numbered  Digests  ft  tndexea 
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therewith.  The  identical  point  under  discussion  was  passed  upon  in 
Lent  V.  N.  Y.  &  M.  R.  Co.,  130  N.  Y.  504,  29  N.  E.  988.  The  court 
there  says: 

'*Tlie  Code  (section  481)  proYides  that  a  complaint  must  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  cause  of  action,  and  the  gen- 
eral rule  deduced  therefrom  is  that  whatever  facts  are  essential  to  "be 
proven  to  entitle  the  plaintifF  to  recover  upon  the  trial  must  be  alleged  in  the 
complaint.  It  does  not  admit  of  controversy  that,  upon  an  ordinary  contract 
for  the  payment  of  money,  nonpayment  is  a  fact  which  constitutes  the  breach 
of  the  contract,  and  is  the  essence  of  the  cause  of  action,  and,  being  such, 
within  the  rule  of  the  Code,  it  should  be  alleged  in  the  complaint.  It  is  said, 
however,  tliat  payment  is  always  an  affirmative  defense,  which  must  be 
pleaded  to  be  available,  and  hence  nonpayment  need  not  be  alleged,  as  it  is 
not  a  fact  put  in  issue  by  a  general  denial.  Salisbury  v.  Stinson,  10  Hun, 
242.  The  rule  that  payment  is  an  affirmative  defense  is  not  one  embodied  in 
the  CJode,  but  had  its  origin  under  the  common-law  practice  in  the  plea  of 
non  assumpsit,  and  the  reason  for  it  was  that  in  assumpsit  the  allegation 
in  the  declaration  and  the  traverse  in  the  plea  were  in  the  past  tense,  and, 
under  the  rule  which  excluded  all  proof  not  strictly  within  the  issue,  no  evi- 
dence was  admissible,  except  such  as  had  a  tendency  to  show  that  the  dOr 
fendant  never  had  made  the  promise.  It  never  applied  in  the  action  of  debt, 
the  allegation  in  that  form  of  action  being  in  the  present  tense,  and  under  the 
i^lea  of  nil  debet  any  fact  tending  to  show  that  there  was  no  indebtedness  on 
the  part  of  the  defendant  was  admissible." 

See,  also,  Conkling  v.  Weatherwax,  173  N.  Y.  43,  65  N.  E.  855. 

From  the  foregoing  it  follows  that  nonpayment  was  an  essential 
allegation  of  the  complaint,  to  be  proven  by  plaintiff,  and  for  failure 
so  to  do  the  defendant's  motion  to  dismiss  should  have  been  granted. 
For  the  error  thus  committed,  the  judgment  must  be  reversed,  and  a 
new  trial  granted,  with  $30  costs  to  appellant  to  abide  the  event  All 
concur. 


SHOLTZ  et  aL  V.  ZAVDEREB. 

(Supreme  Court,  Appellate  Term,  First  Department.) 

Brokers  ^=>84(2) — ^No  presumption  money  Id  name  of  wife  of  ptirdiafler  pro- 
eared  belonged  to  her,  and  not  to  Um,  as  he  testified. 

In  suit  by  realty  brokers  for  commissions,  the  issue  being  whether 
the  purchasers  procured  were  able  to  pay,  there  was  no  presumption  that 
money  of  a  purchaser  standing  in  his  wife's  name  was  the  wife's,  unless 
the  brokers  produced  proof  through  the  wife  that  the  money  belonged  to 
her  husband;  the  purchaser  husband  having  testified  the  money  be- 
longed to  him,  and  the  issue  tendered  being  of  fact  for  the  jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  Sholtz  and  another  against  George  Zauderer.  From 
an  order  setting  aside  a  judgment  and  verdict  for  plaintiffs,  and  grant- 
ing new  trial,  plaintiffs  appeal.  Order  setting  aside  verdict  and 
granting  new  trial  reversed,  and  verdict  reinstated. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FIKCH,  JJ. 

^ssFor  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Jacoby  &  Halle,  of  New  York  City  (Oswald  N.  Jacoby,  of  New 
York  City,  of  counsel),  for  appellants. 

Samuel  Wacht,  Jr.,  of  New  York  City  (David  B.  Kaminsky,  of  New 
York  City,  of  counsel),  for  respondent. 

FINCHj^  J.  Plaintiffs  claim  to  be  real  estate  brokers  and  sue  for 
brokers'  commissions.  No  contract  of  sale  was  entered  into,  and  the 
principal  issue  is  whether  the  plaintiffs  produced  a  purchaser  who  had 
the  money  necessary  to  pay  on  the  purchase,  namely,  the  sum  of  $20,- 
OCO.  The  selling  price  of  the  property  was  $115,000.  There  were 
mortgages  aggregating  $85,000,  and  the  seller  was  to  take  back  a  fur- 
ther mortgage  of  $10,000,  making  $95,000  in  mortgages,  and  the  balance 
was  to  be  paid  in  cash. 

The  purchasers  testified  that  they  had  $20,000  between  them,  and 
the  cross-examination  showed  that  the  purchaser  Barsky  owned  $8,000, 
which  stood  in  his  wife's  name,  and  that  the  purchaser  Silver  had 
more  than  sufficient,  either  in  cash  or  marketable  bonds,  to  make 
up  the  balance  of  the  $20,000  required.  Moreover,  this  was  at  least 
a  question  of  fact  for  the  jury,  and  the  latter  have  found  in  favor  of 
plaintiif  on  this  issue.  The  learned  court  below  set  aside  the  verdict 
and  ordered  a  new  trial,  in  a  written  opinion,  in  the  course  of  which 
he  said  that  the  motion  was  granted  "as  a  matter  of  right,"  because 
"the  court  must  presume"  that  the  money  standings  in  the  wife's  name 
"is  the  wife's,  unless  the  plaintiff  would  have  produced  proof  through 
the  wife  that  the  money  belonged  to  the  husband."  In  this  the  learned 
court  was  in  error.  There  is  no  such  presumption.  The  husband,  had 
testified  that  the  money  belonged  to  him,  and  the  issue  tendered  was 
one  exclusively  of  fact  for  the  jury. 

There  were  other  questions  of  fact  in  dispute,  and  these  were  prop- 
erly left  to  the  jury,  and  there  is  evidence  to  sustain  their  findings. 

It  follows  that  the  order  setting  aside  the  verdict  of  the  jury  and 
granting  a  new  trial  should  be  reversed,  and  the  verdict  reinstated,  with 
costs  to  the  appellant. 

BIJUR,  J.,  concurs. 

DELEHANTY,  J.,  concurs  in  the  result. 


MONROE  CTOER  VINEGAR  ft  FRUIT  CX>.  v.  MARSHALL  el  aL 

(Supreme  Court,  Special  Term,  Monroe  County.    June  10,  1921.) 

(Syllalus  hy  the  Court). 

Pleading  <3=>313— Defendant's  right  to  partieulauB  of  plaintifTs  daim  wiD 
not  be  extended,  to  encroach  on  ofiSce  of  a  inotiim  for  discovery  or  on  ex- 
amination before  triaL 

BiUs  of  particulars,  dlscoyery,  and  examinations  before  trial  are  dls- 
tlnct  remedies,  and  while  the  defendant  is  entitled  to  the  particulars  of 
plaintifTs  claim,  this  right  will  not  be  extended,  so  as  to  encroach  upon 
the  office  of  a  motion  for  discovery  or  an  examination  before- trial,  or  eo 
as  to  disclose  evidence. 

^s^For  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indezus 
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Action  by  the  Monroe  Cider  Vinegar  &  Fruit  Company  against  Wil- 
liam  R,  Marshall  and  others.  On  motion  for  a  bill  of  particulars. 
Granted. 

Bums  &  Bums,  of  Rochester,  for  the  motion. 
H.  H.  Cohen,  of  Rochester,  opposed. 

RODENBECK,  J.  The  issues  of  fact  in  this  case  are  the  making  of 
the  contract,  the  assumption  of  the  contract  by  the  individual  defend- 
ants, the  breach  of  the  contract,  and  the  damages.  All  of  the  demands 
made  by  the  defendants  relate  to  some  allegation  in  the  complaint, 
which  the  plaintiff  evidently  relies  on  as  essential  to  establish  some  one 
of  the  issues  in  the  case  and  to  make  out  a  cause  of  action.  The  alle- 
gations in  the  complaint  of  which  particulars  of  plaintiff's  claim  are 
asked  are  general,  and  neither  they  nor  the  bill  of  particulars  hereto- 
fore furnished  give  the  defendants  much  substantial  information  as  to 
plaintiff's  claim. 

It  is  important  to  the  plaintiff  to  show  how  the  contract  made  with  the 
corporation  was  assumed  by  the  copartnership  and  by  the  individual 
defendants.  If  this  assumption  was  in  writing,  the  defendants  are  enti- 
tled to  know  that  fact,  when  it  was  made,  and,  if  not  in  writing,  in 
what  manner  it  took  place.  If  the  plaintiff  relies  upon  a  general  course 
of  dealing  and  conduct,  and  not  upon  any  specific  letter  or  act,  defend- 
ants will  have  to  be  satisfied  with  a  statement  to  that  effect,  for  that  is 
all  that  the  plaintiff  can  furnish;  but  it  should  not 'thereafter  be  heard 
to  say  that  the  assumption  of  the  rights  and  obligations  under  the  con- 
tract arose  out  of  some  specific  act  or  writing.  The  plainjtiff,  therefore, 
should  be  required  to  furnish  further  particulars,  if  it  can  do  so,  as  to 
the  issues  in  the  case,  particularly  as  to  the  assumption  of  the  contract 
by  the  alleged  successors  of  the  corporation,  and  if  it  cannot  do  so  it 
should  so  state,  and  take  the  chances  of  the  exclusion  of  more  specific 
evidence  on  the  trial. 

The  motion  for  a  bill  of  particulars  is  distinct  from. one  for  a  dis- 
covery and  from  an  examination  before  trial,  and  should  not  be  ex- 
tended to  encroach  upon  the  office  of  the  latter  motions.  Its  purpose 
is  merely  to  give  the  items  of  a  party's  claim,  not  his  evidence.  The 
first  demand  has  been  sufficiently  answered.  The  plaintiff  should  an- 
swer the  second  demand  more  specifically  if  it  is  possible.  The  alle- 
gation that  the  copartnership  and  individual  defendants  assumed  the 
obligations  of  the  contract  with  the  corporation  involves  one  of  the 
main  issues  in  the  case,  and  the  defendants  are  entitled  to  know  when 
and  how  this  obligation  was  assumed.  These  remarks  apply  to  the 
sixth,  seventh,  ninth,  tenth,  eleventh,  and  twelfth  demand. 

The  defendants  are  in  possession  of  the  information  as  to  how  the 
copartnership  succeeded  to  and  assumed,  if  at  all,  tlie  assets  of  the 
corporation;  but  they  are  entitled  to  know  when  and  how  plaintiff 
claims  this  assumption  was  accomplished,  as  requested  in  the  third  de- 
mand. The  plaintiff  waives  any  damages  arising  from  the  purchase  of  . 
cartons,  bottles,  and  stock,  and  particulars  of  3ie  fourth  demand  are 
unnecessary.  The  consideration  for  the  assumption  of  the  contract  by 
the  individual  defendants  is  sufficiently  stated,  and  further  particulars 
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under  the  fifth  demand  are  unnecessary.  The  time  when  and  the  man- 
ner in  which,  whether  in  writing  or  otherwise,  the  individual  defend- 
ants induced  the  plaintiff  to  waive  the  rescission,  should  be  more  spe- 
cifically stated,  as  required  in  the  eighth  demand.  These  further  par- 
ticulars are  required,  in  order  to  give  the  plaintiff  every  opportunity 
to  state  the  claims  upon  which  its  cause  of  action  is  based,  without 
giving  its  evidence  or  disclosing  matters  that  can  only  be  obtained 
through  discovery. 

Motion  granted,  with  $10  to  abide  the  event 

So  ordered. 


JANSCHEWSKY  t.  E.  W.  BLISS  CO.  et  sL 

(Supreme  Court,  AppeUate  Division,  Third  Department.    July  7,  1921.) 

Master  and  servant  <d=»373— Assault  by  fellow  employ^  held  eompensable  in- 
jury. 

An  assault  on  an  employ^  by  a  fellow  employ^,  while  on  the  employer's 
premises,  looking  for  tools  and  shoes  used  in  the  employer's  business, 
preparatory  to  beginning  work,  is  an  accident  "arising  out  of  and  in 
the  course  of  his  employment,"  within  the  Workmen's  Compensation 
Law. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  John  Janschewsky,  employee,  opposed  bv  the  E.  W.  Bliss 
Company,  employer,  and  the  Travelers'  Insurance  C5ompany,  insurance 
carrier.  From  an  award  of  compensation  by  the  State  Industrial  Com- 
mission, the  employer  and  carrier  appeal.    AfKrmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

E.  C.  Sherwood,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

KILEY,  J.  On  December  10, 1920,  an  award  was  made  by  the  State 
Industrial  Commission  to  the  claimant,  and  it  found  as  a  basis  for  such 
award,  that  on  March  20,  1919,  while  claimant  was  looking  for  his 
shoes  and  tools  preparatory  to  beginning  work  on  that  day,  he. was 
assaulted  by  a  fellow  workman  sustaining  the  following  injuries: 
Hemorrhage  into  left  eye,  aqueous  rupture,  cuts  on  face,  and  fracture 
of  the  frontal  bone  of  skull.  The  award  was  not  unanimous.  The  ap- 
pellants oppose  the  conclusions  of  the  Commission  upon  the  groimd 
that  the  accident  did  not  arise  out  of  nor  in  the  course  of  his  employ- 
ment.   The  facts  briefly  are  as  follows : 

The  claimant  was  a  skilled  meclianic,  a  Russian ;  his  fellow  workmen 
were  Poles.  On  account  of  his  superior  skill  as  a  mechanic,  he  was 
able  to  earn  much  more  per  week  than  they;  they  were  jealous.  On 
the  day  in  question,  a  few  minutes  before  beginning  work,  he  went  to 
his  usual  place  to  change  bis  shoes  and  get  his  tools.  Near  him  was 
a  Polish  workman,  who  worked  at  the  same  place ;  this  man  had  taken 
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tools  belonging  to  claimant  before,  and  claimant  said  to  him  that  he 
had  better  bring  back  the  tools  and  shoes,  or  he  would  report  him ;  and 
while  he  was  bent  over,  looking  for  them,  his  fellow  workman  pushed 
him,  and  they  clinched;  a  struggle  followed,  and  he  received  the  in- 
juries described  in  the  findings  of  the  Commission.  Claimant  was 
assaulted  with  a  pipe  or  hose. 

The  evidence  warrants  the  conclusion  that  this  claimant  did  not  com- 
mence the  assault ;  that  he  was  getting  ready,  on  the  premises  where  he 
was  employed,  to  take  his  place  at  the  bench.  He  was  looking  for  his 
tools  and  shoes,  used  by  him  in  his  master's  business  when  he  was  as- 
saulted. I  cannot  escape  the  conviction  that  this  case  comes  within  the 
decisions  made  by  the  Court  of  Appeals  in  Vcrschleiser  v.  Steams  & 
Sons,  229  N.  Y.  192,  128  N.  E.  126;  Leonbruno  v.  Champlain  Silk 
Mills,  229  N.  Y.  470,  128  N.  E.  711 ;  Carbone  v.  Loft,  219  N.  Y.  579, 
114  N.E.  1062. 

The  award  should  be  affirmed.    All  concur. 


BALTIC  HOLDING  CORPORATION  v.  CLASP  ENVELOPE  CO^  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department     June  28,  1921.) 

Ja^pnent  <d=»603^ReeoTery  of  rent  hmtaXhaeoi  do  bar  to  reeoYery  of  further 
Installments  subsequently  due. 

The  recovery  of  one  installment  In  an  action  instituted  when  further  in- 
staUments  were  not  yet  due  would  be  no  bar  to  a  recovery  of  such  fur- 
ther installments  when  due. 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Baltic  Holding  Corporation  against  the  Clasp  En- 
velope Company,  Incorporated.  From  an  order  vacating  a  judgment 
in  plaintiff's  favor,  defendant  appeals.  Order  reversed,  with  direc- 
tions. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Aaron  William  Levy,  of  New  York  City,  for  appellant 
Benjamin  Weiss,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  affidavit  upon  which  the  order  below  was  granted 
recites  that  the  judgment  vacated  was  obtained  imder  the  following 
circumstances : 

Plaintiff  was  defendant's  landlord  under  a  lease  expiring  February 
21,  1921.  Defendant  breached  certain  covenants  of  the  lease,  the 
nature  of  which  is  not  material  to  the  controversy.  As  a  result  plain- 
tiff obtained,  in  October,  1920,  a  final  order  in  stunmary  proceedings. 
The  issuance  of  the  warrant,  however,  was  stayed  until  November 
1st.  On  November  1st  plaintiff  brought  an  action  against  defendant 
"to  recover  the  sum  of  $165,  the  rent  for  the  month  of  November, 
1920,     *     *     *    as  damages  for  the  breach  of  the  lease.     *    *    *" 
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Defendant  defaulted.  Thereupon  plaintiff  took  an  inquest,  and  judg- 
ment was  rendered  in  his  favor  for  $180.04.  Certain  negotiations  then 
took  place  between  plaintiff  and  defendant's  attorney,  without  result, 
except  that  defendant  deposited  the  amount  of  the  judgment  in  the 
office  of  the  clerk,  whereupon  the  docket  of  said  judgment  was  so 
marked. 

The  reason  advanced  by  plaintiff  for  desiring  to  vacate  the  judgment 
is  that  plaintiff  desires  to  discontinue  the  action,  because  defendant 
purposes  to  plead  the  juc^gment  as  a  bar  to  a  "recovery  in  any  other 
action  for  the  months  of  December,  1920,  and  January,  1921."  The 
interesting  question  whether  plaintiff  is  entitled  to  vacate  a  judgment 
merely  because  on  further  consideration  it  has  concluded  that  it  does 
not  want  it,  and  whether  in  any  event  a  judge  of  the  Municipal  Court 
has  power  to  vacate  a  judgment  for  such  reasons,  need  not  be  decided, 
for  on  the  papers  on  which  the  order  appealed  from  was  granted  no 
ground  whatsoever  appears  for  the  order  entered  below. 

So  far  as  the  recitals  in  the  affidavits  of  plaintiff's  counsel  are  con- 
cerned, it  appears  that,  either  before  or  after  the  warrant  of  dispossess 
had  been  issued  on  November  1st,  plaintiff  brought  the  action  for 
rent  due  for  the  month  of  November.  We  may  presume  that  this 
was  pursuant  to  some  covenant  which  survived  the  termination  of 
the  lease  itself  by  the  summary  proceedings.  Whether  such  surviving 
covenant  was  one  to  pay  rent,  or  merely  to  indemnify  the  landlord 
for  loss  through  the  tenant's  default  in  paying  the  rent,  presumably 
monthly,  the  cause  of  action  would  be  one  substantially  to  pay  certain 
installments.  On  familiar  principles,  if  the  recovery  was  of  one  in- 
stallment in  an  action  instituted  when  further  installments  were  not 
yet  due,  it  would  be  no  bar  to  a  recovery  of  such  further  installments 
when  due.  Bendernagle  v.  Cocks,  19  Wend.  207,  32  Am.  Dec.  448; 
Perry  v.  Dickerson,  85  N.  Y.  345,  39  Am.  Reg.  663;  Lorillard  v. 
Clyde,  122  N.  Y.  41,  25  N.  E.  292,  19  Am.  St.  Rep.  470. 

The  order  appealed  from  must  therefore  be  reversed,  with  leave, 
however,  to  plaintiff  to  renew  the  same  on  appropriate  allegations,  for- 
mulating an  adequate  reason  for  the  relief  sou^^ht,  if  it  be  so  advised* 
All  concur. 


POSNER  T.  POSNER  et  aL 

(Supreme  Court,  Appellate  Teim,  First  Department.    June  21,  1921.) 

L  Stipulations  ^^^ISd)— Held  not  to  estop  defenAuit,  holding  pitiperty  as 
executor,  from  asserting  lie  did  not  claim  individually. 

Where,  in  replevin,  it  appeared  that  defendant  J.,  who  was  sued 
only  as  an  individual,  held  a  warehouse  receipt  for  the  property  solely 
in  capacity  of  executor  of  the  estate  of  plaintiffs  deceased  husband,  and 
that  defendant  F.  held  the  goods  merely  as  warehouseman,  a  stipulation 
that,  "possession  being  claimed  by  plaintiff!  and  also  claimed  by  defendant 
J.,  it  is  agreed  that  F.  has  no  interest,"  was  merely  intended  to  release 
F.,  and  did  not  estop  J.  from  asserting  that  he  made  no  claim  as  an  in- 
dividual. 

0s:>FoT  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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1  Ssaeoton  and  «Airfnlstaton  4»»43<^-€oiii|Hali4  against  mot  indlTidiially 
holding  property  aoitfy  us  exeeiitor  should  be  dtsmlssed. 

A  complaint  In  replevin  against  defendant  in  his  individual  capacity 
only  should  be  dismissed,  where  he  holds  the  property  solely  in  his  ca- 
pacity as  executor. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Pauline  Posner  against  Jacob  D.  Posner  and  another. 
From  a  judgment  of  the  City  Court  in  favor  of  plaintiff,  entered  on 
the  verdict  of  a  jury,  defendant  Posner  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

William  A*  Hyman,  of  New  York  City,  for  appellant. 

Charles  L.  Hoffman  and  Henry  A.  Friedman,  both  of  New  York 
City,  for  respondent 

BIJUR,  J.  This  action  was  brought  in  replevin  for  certain  house- 
hold goods  claimed  to  belong  to  plaintiff,  who  was  the  wife  of  one 
Henry  B.  Posner.  The  testimony  showed  that  the  goods  were  removed 
during  the  lifetime  of  said  Henry  B.  Posner,  according^  to  plaintiff  at 
the  instigation  or  intervention  of  defendant  Posner,  his  brother,  but 
according  to  defendant  at  the  sole  instance  of  said  Henry  B.  Posner. 
They  were  thereupon  stored  in  the  warehouse  of  defendant  Firuski ; 
the  warehouse  receipt  being  forthwith  issued  and  sent  to  said  Henry  B. 
Posner.  Said  warehouse  receipt  is  now  in  possession  of  defendant 
Posner  solely  as  executor  of  his  deceased  brother.  This  is  made  clear 
beyond  the  shadow  of  a  doubt  by  the  uncontradicted  proofs. 

[1]  Respondent  points  to  a  stipulation,  which,  though  not  offered  in 
evidence,  appears  in  the  record,  wherein  the  attorneys  representing  all 
three  parties  agreed  to  what  is  virtually  a  discharge  from  liability  of 
said  defendant  Firuski,  as  being  a  mere  disinterested  depository.  The 
stipulation  opens  with  the  recitsJ  that,  the  above-entitled  action  having 
been  brought  to  recover  possession  of  property  stored  with  Firuski, 
"such  ownership  and  right  of  possession  being  claimed  by  the  plaintiff 
and  also  claimed  by  the  defendant  Jacob  D.  Posner,  now,  therefore,  it  is 
stipulated  and  agreed  *  *  *  that  Firuski  has  no  interest,"  etc. 
Respondent  now  urges  that  by  this  stipulation  defendant  Posner  is 
estopped  from  contending  that  he  makes  no  claim  as  an  individual  to 
the  goods  in  controversy. 

I  cannot  interpret  this  informal  and  inadvertent  recital  in  a  stipula- 
tion, manifestly  designed  solely  for  the  purpose  of  relieving  a  disinter- 
ested party  to  the  action  from  further  liability,  as  overcoming  all  the 
uncontradicted  proof  in  the  case  that  the  defendant  Posner  has  and 
makes  no  personal  claim  to  the  goods.  Were  the  judgment  merely  one 
for  the  delivery  of  the  property,  respondent's  argument  that,  since  de- 
fendant Posner  as  an  individual  makes  no  claim  thereto,  he  is  not  ag- 
grieved, might  at  least  be  considered,  although  in  my  opinion  not  sound 
in  law ;  but  the  judgment,  following  the  usual  form,  provides  for  a 
money  judgment  of  $1,800  in  default  of  the  delivery  of  the  goods. 

^s>For  ottMT  cases  M6  muxis  topic  4b  KEY-NUMBER  ia  all  Kej-Nufnbered  DlgestB  A  Indexes 
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[2]  Under  these  circumstances,  it  is  evident  that  the  defendant's 
motion  for  a  dismissal  of  the  complaint  as  against  him  individually, 
made  at  the  close  of  plaintiff's  case,  and  renewed  at  the  close  of  de- 
fendant's, should  have  been  granted. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


FRANK  P.  WOOD  CO.,  Idc.,  v.  NATIONAL  PIE  BAKING  00. 

(Supreme  Ck>art,  AppeUate  Term,  First  Department    Jnne  28,  1921.) 

Appeal  and  error  <S=>1177(6)^Judgmeiil;  reversed  by  reason  of  iininlelligent 
determination  of  issue. 

In  an  action  to  recover  agreed  purchase  price  of  10  barrels  of  con- 
densed milk  sold  and  delivered  to  defendant  in  November  at  13  cents  per 
poimd,  where  plaintiff  conceded  that  in  October  it  had  made  a  con- 
tract to  deUver  to  defendant  during  November  50  barrels  of  condensed 
milk  at  10^  cents  per  pound,  and  defendant  interposed  a  counterclaim 
for  failure  to  deliver  the  50  barrels  as  agreed,  where  it  could  not  be 
determined  whether  or  not  10  barrels  were  part  of  the  50  barrels  by 
way  of  modification  of  the  contract  on  mutual  consent  at  an  increased 
price,  heldf  that  only  possible  solution  was  to  reverse  Judgment  and  di- 
rect new  trial ;   judgment  having  been  for  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Frank  P.  Wood  Company,  Incorporated,  against  the 
National  Pie  Baking  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Lewis  &  McNamara,  of  Brooklyn  (William  J.  Lewis  and  Daniel 
McNamara,  Jr.,  both  of  Brooklyn,  of  counsel),  for  appellant. 

Satterlee,  Canfield  &  Stone,  of  New  York  City  (R.  Randolph  Hicks, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Plaintiff  sues  to  recover  the  agreed  purchase  price 
of  10  barrels  of  condensed  milk  sold  and  delivered  to  defendant  on  No- 
vember 14,  1919,  at  13  cents  per  pound.  Plaintiff  concedes  that  in  Oc- 
tober it  had  made  a  contract  to  deliver  to  the  defendant  during  Novem- 
ber 50  barrels  of  condensed  milk  at  lO^^  cents  per  pound.  In  its  first 
bill  of  particulars,  although  plaintiff  did  not  specifically  say  so,  it  per- 
mitted the  inference  to  be  drawn  that  the  10  barrels  were  regarded  as 
a  partial  delivery  upon  the  order  for  the  50  barrels,  but  at  an  increased 
price  with  defendant's  consent.  In  both  this  bill  of  particulars  and  the 
amended  one,  subsequently  served,  plaintiff  asserted  that  the  terms  of 
payment  were  30  days  after  delivery.  Defendant's  witness,  however, 
on  being  asked  for  the  terms  of  the  contract,  said  nothing  about  this 
term  of  credit. 

Plaintiff's  general  position  at  the  trial,  so  far  as  it  can  be  determin- 
ed, seems  to  be  that,  having  delivered  5  out  of  the  50  barrels  on  No- 
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vember  5th,  and  the  same  not  having  been  paid  for  forthwith  by  de- 
fendant, and  defendant  being  at  the  same  time  in  default  in  the  pay- 
ment of  some  September  bills,  plaintiff  declined  to  proceed  further 
with  the  deliveries  on  the  contract  for  the  50  barrels  at  10^  cents  per 
pound,  though  it  did  deliver  the  10  barrels  at  13  cents.  The  testimony 
of  the  defendant's  witness  also  is  not  clear  as  to  whether  the  10  bar- 
rels at  13  cents  were  to  be  regarded  as  part  delivery  under  the  contract 
for  50  barrels  or  not. 

Defendant  having  interposed  a  counterclaim  for  failure  to  deliver 
the  balance,  it  is  quite  evident  that  no  intelligent  determination  of  the 
issues  can  be  arrived  at,  without  a  decision  upon  the  point  whether  the 
10  barrels  were  part  of  the  50  barrels,  by  way  of  modification  of  the 
contract  upon  mutual  consent  at  an  increased  price.  The  incidental 
question  of  law  arises  whether  under  such  circumstances  the  increased 
price  is  recoverable.  Schwartzreich  v.  Bauman-Basch,  Inc.,  105  Misc. 
Rep.  214,  172  N.  Y.  Supp.  683,  affirmed  188  App.  Div.  960,  176  N. 
Y.  Supp.  921,  and  in  the  Court  of  Appeals,  131  N.  E.  887.  There 
must  also  be  a  determination  of  the  further  question  whether  the  30- 
day  term  of  credit  was  part  of  the  contract  or  not. 

Respondent  now  urges  that  further  deliveries  in  November  were 
excused  in  any  event,  because  defendant  was  prima  facie  insolvent,  be- 
cause it  had  not  paid  its  September  bills,  citing  authorities  to  that  ef- 
fect. We  can  find  no  suggestion  of  this  point  in  the  evidence,  and 
the  testimony  of  defendant's  witness  is  at  least  prima  facie  indication 
of  defendant's  ability  to  pay.  Under  these  circumstances,  the  only 
possible  solution  is  to  reverse  the  judgment  and  direct  a  new  trial,  at 
which  the  matter  can  be  intelligibly  litigated. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  abide 
the  event 


GUIDE  REALTY  CO.  t.  DRISGOLL. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1921.) 

LAndord  and  tenant  ^=>200(1%)— Landlord,  suing  for  rents,  must  specify 
consideniition  paid  for  prmiises. 

Laws  1920,  c.  944,  S  2,  requires  that  a  landlord,  suing  for  use  and 
occupation  of  premises,  must  specify  consideration  paid  by  him  for  the 
premises  in  his  bill  of  particulars. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Separate  actions  by  the  Guide  Realty  Company  against  James  G. 
Driscoll,  against  Levi  A.  Fessenden,  against  Arthur  Goldstein,  rind 
against  Jacob  Levinton.  From  separate  judgments  rendered  against 
them,  after  trial  had  before  the  court  without  a  jury,  defendants  appeal. 
Judgments  reversed,  and  new  trials  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 
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Sapinsky  &  Amster,  of  New  York  City  (Henry  Amster,  of  New 
York  City,  of  counsel),  for  appellants  Driscoll  and  Fessenden. 

Guggenheimer,  Curtin,  Coyle  &  Glynn,  of  New  York  City,  for  appel- 
lants Goldstein  and  Levinton. 

Winthrop  &  Stimson,  of  New  York  City  (John  M.  Bovey,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  On  the  theory  upon  which  this  case  was  tried,  as 
appears  from  the  colloquy  had  between  court  and  counsel,  namely,  that 
it  was  for  use  and  occupation  of  the  premises  in  question,  we  conclude 
that  the  judgments  herein  should  be  reversed,  for  failure  of  the  land- 
lord respondent  to  comply  with  section  2  of  chapter  944  of  the  Laws  of 
1920.  That  statute  provides  that  plaintiff  shall,  among  other  things, 
specify  the  consideration  paid  by  the  landlord  for  the  premises.  This 
information  is  highly  important  in  the  fixing  of  a  reasonable  rent 
Plaintiff  not  only  omitted  same  from  its  bill  of  particulars,  but  refused 
upon  the  trial  to  furnish  that  information.  The  statute  provides  that 
for  failure  to  furnish  said  bill  of  particulars  "the  court  upon  motion 
shall  dismiss  the  complaint."  As  such  motion  was  specifically  made 
at  the  opening,  it  follows  that  the  denial  thereof  requires  a  reversal  of 
the  judgments  in  question. 

Judgments  reversed,  and  new  trial  granted,  with  $10  costs  to  appel- 
lants to  ^ide  the  event,  in  each  case. 


AIJER  REAL  ESTATE  CO.,  Inc.,  v.  WRIGGLE  et  aL 

(Supreme  CJourt,  Appellate  Term,  First  Department    June  28,  1921.) 

Landlord  and  tenant  <3=>200(Ifii)— Increase  in  rent  allowed  by  trial  court 
held  insufficient. 

Where  facts  presented  on  appeal  disclosed  that  landlord  was  obtaining 
a  small  rental  on  the  capital  invested  in  the  premises,  and  that  the  return 
thereon,  after  allowing  an  increase  of  $2.50  per  month  granted  in  the 
court  below,  was  less  than  6  per  cent.,  held,  that  the  plaintiff  should  have 
been  given  $5  per  month  increase,  as  requested. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Auer  Real  Estate  Company,  Incorporated,  against  John 
Wriggle  and  others.  From  a  judgment  fixing  rental  value  of  certain 
premises,  plaintiff  appeals.  Judgment  modified,  and,  as  modified,  af- 
firmed. 

Ar^ed  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Alphonse  G.  Koelble,  of  New  York  City,  for  appellant. 

Theodore  H.  Lord,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  facts  presented  upon  appeal  disclose  that  the 
landlord  is  obtaining  a  small  return  upon  the  capital  invested  in  the 
premises  herein,  and  that  the  return  thereon,  after  allowing  the  in- 
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crease  of  $2.50  per  month  granted  in  the  court  below,  is  less  than  6 
per  cent  Under  the  circumstances,  the  plaintiff  should  have  been 
given  the  $5  per  month  increase,  as  requested. 

Judgment  modified,  by  increasing  the  tenants'  rent  $5  per  month,  and, 
as  modified,  affirmed,  without  costs. 


WILSON  V.  KELLERD. 

(Supreme  Oonrt,  AppeUate  Term,  First  Department    Jane  28,  1021.) 

BepleTiii  ^=>96 — ^Ffndliig  as  to  value  of  property  cannoi  be  based  oo  eoii»- 
plaint  and  affidavit 

While  at  common  law  actions  of  trover  and  replevin  were  distinct,  yet 
under  CSode  Civ.  Proc.  8  1726,  the  court  is  required,  where  the  chattels 
have  been  redeUvered  by  the  sheriff  to  the  unsuccessful  party,  etc.,  to 
find  the  value  thereof,  which  must  be  based  on  evidence  of  the  same  de- 
gree as  is  required  for  the  finding  of  any  other  fact  at  the  trial ;  and  so  it 
ia  error  for  the  court  to  find  the  value  solely  upon  the  complaint  and 
affidavit  of  plaintiff,  supporting  the  writ  of  replevin. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Georgia  Wilson  against  John  E.  Kellerd.  From  a  judg- 
ment for  plaintiff,  after  trial  by  the  court  without  a  jury,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Nathaniel  Cohen,  of  New  York  City,  for  appellant. 
Hess  &  Kahn,  of  New  York  City  (Charies  L.  Kahn,  of  New  York 
City,  of  counsel),  for  respondent. 

FINCH,  J.  This  is  an  action  in  replevin,  brought  by  the  plaintiff  to 
replevy  certain  chattels,  consisting  of  theatrical  properties  and  costumes 
used  in  Shakespearean  productions.  There  was  evidence  to  sustain  the 
finding  of  the  trial  court  on  the  issue  of  fact  as  to  whether  the  plain- 
tiff or  the  defendant  owned  the  chattels  in  question.  There  was,  how- 
ever, no  evidence  produced  at  the  trial  as  to  the  value  of  said  chattels, 
and  hence  there  is  nothmg  to  sustain  the  finding  of  the  trial  court  in 
the  sum  of  $539. 

The  respondent  claims  that  the  complaint  of  the  plaintiff,  and  also 
an  affidavit  made  by  her  upon  which  the  writ  of  replevin  was  granted, 
may  be  used  in  lieu  of  ^said  evidenee  to  sustain  the  finding  of  the  court 
as  to  the  value  of  the  chattels,  but  the  cases  relied  on  to  sustain  respond- 
ent's position  are  insuflficient.  Empire  State  Type  Founding  Co.  v. 
Grant,  44  Hun,  434,  was  reversed  by  the  Court  of  Appeals.    See  114 
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N.  Y.  40.  While  the  quotation  from  Brawner  v.  Fahy,  64  App.  Div. 
122,  71  N.  Y.  Supp.  834,  lends  some  color  to  the  contention,  yet  an 
examination  of  the  case  shows  that  the  court  merely  passed  upon  the 
question  of  res  adjudicata,  holding  that  the  judgment  in  the  original 
replevin  action  was  competent  evidence  in  a  subsequent  action  against 
the  indemnitors,  and  that  the  judgment  in  that  action  fixed  such  lia- 
bility. 

At  common  law  the  actions  of  trover  and  replevin  were  distinct 
(Allen  V.  Fox,  51  N.  Y.  562,  10  Am.  Rep.  641);  but  under  our  Code 
practice,  in  the  so-called  action  of  replevin,  the  court  is  required, 
where  a  judgment  awards  a  chattel  which  has  been  replevied,  and  been 
redelivered  by  the  sheriff  to  the  unsuccessful  party,  or  to  a  person  not 
a  party,  also  to  fix  the  value  of  the  chattel  (Code  Civ.  Proc.  §  1726). 
Such  being  the  requirement  of  the  Code,  the  court  must  find  this  value 
from  evidence  of  the  same  degree  as  is  required  for  the  finding  of  any 
other  fact  at  a  trial.  In  consequence,  it  was  error  for  the  court  to  find 
the  value  solely  based  upon  the  complaint  and  an  affidavit  of  the  plain- 
tiff supporting  a  writ  of  replevin.    Connoss  v.  Meir,  2  E.  D.  Smith,  314. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  $30  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


ULLIENDAHL  v.  i^OUGIBIAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1921.) 

1.  Landlord  and  tenant  ^^278)^,  New,  voL  llA  Key-No.  Series— Evidoiee 

held  to  prove  that  landlord  did  not  act  in  good  ftiitb  in  seeldiig  possession 
for  personal  and  immediate  use. 

In  landlord's  proceeding  against  holdover  tenant  for  possession,  on 
ground  that  premises  were  required  for  landlord's  personal  and  immediate 
use,  under  Laws  1920,  cc.  942,  944,  evidence  held  to  prove  that  the  pro- 
ceeding was  not  brought  in  good  faith. 

2.  Landlord  and  tenant  C=»278H,  New,  vol.  IIA  Key-No.  Series— Letter  offer- 

ing tenant  continued  possession  at  increased  rent  admissible  on  good  faitli 
of  landlord,  seeldng  possession  for  own  use. 

In  landlord's  proceeding  against  holdover  tenant  for  possession,  on  the 

ground  that  she  required  the  premises  for  her  personal  and  immediate 

use,  a  letter  offering  tenant  continued  iwssession  on  payment  of  a  slight 

Increase  in  rent  held  admissible  on  the  question  of  the  landlord's  good 

•   faith. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Proceedings  by  Charlotte  H.  Lilliendahl,  as  landlord,  against  Edward 
D.  Loughman,  as  tenant.  From  a  judgment  and  final  order  for  the 
landlord,  the  tenant  appeals.  Judgment  and  order  reversed,  and  n^w 
trial  granted. 

Argued  June  term,'  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 
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Darcy,  Loughman  &  Bailey,  of  New  York  City  (James  S.  Darcy,  of 
New  York  City,  of  counsel),  for  appellant. 

Swan,  Moore  &  Danforth,  of  New  York  City  (Joseph  R.  Swan,  of 
New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  tenant  herein  appeals  from  a  final  order  of 
the  Municipal  Court  awarding  landlord  possession  of  certain  premises 
in  the  city  of  New  York,  upon  the  grounds  that  the  tenant  is  a  holdover 
and  the  landlord  requires  the  premises  for  her  personal  and  immediate 
use.  ^ 

[1,  2]  Upon  the  trial  of  the  action  it  was  shown  that  the  plaintiff 
owns  a  home  at  Stamford,  Conn.,  which  she  occupied  during  the  sum- 
mer, and  that  for  a  number  of  years  she  and  her  family  have  resided 
o^er  the  winter  in  a  hotel  in  the  same  city.  It  was  also  shown  that  the 
premises  herein  were  recently  offered  for  sale,  with  pbssession  to  be 
granted  October  1,  1921.  Furthermore,  the  defendant  offered  in  evi- 
dence an  authorized  letter,  written  in  behalf  of  the  plaintiff,  to  the  ef- 
fect that  the  tenant  could  remain  in  possession  until  October  31,  1921, 
upon  payment  of  a  slight  increase  in  rent.  The  court  below  excluded 
this  letter,  but  it  was  plainly  admissible  on  the  question  of  the  land- 
lord's good  faith.  These  facts  establish  that  the  plaintiff  did  not  seek 
in  good  faith  to  recover  possession  of  the  premises  for  the  immediate 
and  personal  occupancy  of  herself  and  family,  within  the  meaning  of 
the  emergency  rent  legislation.    Chapters  942  and  944,  Laws  of  1920. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  $30  costs 
to  appellant  to  abide  the  event 


PARAMOUNT  AD^'ERTISING  CORPORATION  v.  HOROWITZ. 

(Supreme  CJourt,  Appellate  Term,  First  Department    June  28,  1921.) 

Courts  ^=^189  (7) —Municipal  CoarC  Code  as  to  gennlnenefls  of  signatures 
relates  solely  to  signature. 

Municipal  Court  Code,  8  92,  entitled,  ''Signature  to  Instrument;   When 
^  Deemed  Genuine,"  and  providing  that  genuineness  of  signature  to  instru- 
'  ment  is  admitted,  unless  denied,  relates  solely  to  the  genuineness  of  the  sig- 
nature, and  a  defendant  Is  entitled  to  prove  that  a  contract  sued  on  was 
not  the  contract  that  he  had  made,  In  that  It  had  been  altered,  under 
a  general  denial,  without  compliance  with  such  statute. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Paramount  Advertising  Corporation  against  Adolph 
Horowitz.  From  a  judgment  for  plaintiff,  after  trial  by  a  judge  with- 
out a  jury,  defendant  appeals.  Judgment  reversed,  and  new  trial 
granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Edward  He3rman,  of  New  York  City,  for  appellant. 

Jacob  Friedman,  of  New  York  City,  for  respondent. 
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BIJUR,  J.  Plaintiff  sues  for  damages  for  defendant's  breach  of  an 
agreement  to  pay  to  plaintiff  a  certain  weekly  sum  for  some  advertising 
arrangement  pursuant  to  a  written  contract.  The  contract  in  evidence 
specified  that  the  advertising  was  to  take  place  in  the  Rainbow  Theater. 
Defendant  undertook  to  prove  that  the  contract  had  been  changed  in 
that  respect,  in  that  the  original  required  the  advertising  in  the  York- 
ville  Casino.  This  testimony  was  excluded,  on  the  ground  that  de- 
fendant had  not  complied  with  section  92  of  the  Municipal  Court  Code 
(Laws  1915,  c.  279),  entitled  ''Signature  to  Instrimient;  When  Deem- 
ed Genuine." 

It  is  quite  manifest  that  this  section  relates  solely  to  the  genuineness 
of  the  signature,  which,  in  the  instant  case,  is  not  contested  by  defend- 
ant. Defendant  was  entitled  to  prove  that  the  contract  sued  upon  was 
not  the  contract  that  he  had  made,  in  that  it  had  been  altered.  This 
evidence  was  admissible  under  his  general  denial.  Farmers'  Loan  & 
Trust  Co.  V.  Siefke,  144  N.  Y.  354,  39  N.  E.  358.  See,  also,  Whipple 
v.  Brown  Bros.  Co.,  225  N.  Y.  237,  121  N.  E.  748. 

In  passing  it  may  be  noted  that  on  the  new  trial  the  proof  of  dam- 
age, if  any,  should  be  more  specific.  Ware  Bros.  Co.  v.  Cortland  C.  & 
C.  Co.,  210  N.  Y.  122,  103  N.  E.  890. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appellant 
to  abide  the  event.    All  concur. 


WEINER  Y.  FINE  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1921.) 

Fraud  <^»25 — Btamges  by  fraud  mast  be  shown. 

It  Is  elementary  that  plalntljff  must  prove  damages  to  recover  iii  an 
action  for  fraud,  and  in  an  action  for  fraud,  based  on  misrepresentations 
growing  out  of  a  transaction  in  connection  with  corporate  stock,  wherein 
plaintiff  recovered  the  amount  of  purchase  price  paid  by  him,  the  Judg- 
ment was  erroneous  in  the  absence  of  a  showing  that  the  stock  pur- 
chased had  no  value. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Isaac  Weiner  against  Arthur  Fine  and  others.  From  a 
judgment,  defendants  appeal.  Judgment  reversed,  and  view  trial 
granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Neilson 
Olcott  and  Joseph  Glass,  both  of  New  York  City,  of  cotmsel),  for  ap- 
pellants. 

Samuel  Koffler,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  is  an  action  for  fraud,  based  upon  defend- 
ants' alleged  misrepresentations  growing  out  of  a  transaction  in  con- 
nection with  the  stock  of  the  Oklahoma  &  Texas  Petroleum  Company, 
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Plaintiff  has  recovered  in  the  court  below  ^$750,  the  amount  o£  the 
purchase  price  paid  by  him  tor  a  syndicate  certificate  for  500  shares  of 
said  stock. 

Several  points  are  urged  for  reversal,  but  a  consideration  of  the  ques- 
tion of  damages  is  alone  sufficient  to  indicate  that  the  case  must  be 
sent  back  for  a  new  trial.  In  the  record  presented  there  is  no  evidence 
to  show  that  the  syndicate  certificate  referred  to  herein  is  not  worth 
what  the  plaintiff  paid  for  it,  nor  is  there  any  testimony  tending  to  es- 
tablish that  the  stock  which  defendant  offered  in  exchange  for  said 
certificate  is  valueless,  as  claimed  in  the  brief  of  the  respondent.  It 
is  elementary  that  plaintiff  must  prove  damages  to  recover  in  an  action 
for  fraud.  Aron  v.  De  Castro,  59  Hun,  623, 13  N,  Y.  Supp.  372,  affirm- 
ed 131  N.  Y.  648,  30  N.  E.  491,  and  authorities  there  cited. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


SCHWARTZ  el  al.  v.  GOLDMAN  eC  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  21,  1921.) 

L  Exchange  of  property  4=»13(5)-*Measiire  9i  damages  for  breach  of  oon* 
tract  to  deliver. 

Where  plaintiffs  were  to  pay  defendants  $600  and  give  in  exchange  a 
power  motor,  30  S.  sewing  machines,  and  18  power  tables,  and  defendants 
were  to  give  plaintiff  16  W.  &  G.  machines,  a  motor  and  wiring,  and  do 
certain  work  in  the  premises  occupied  by  the  plaintiffs,  the  measure  of 
damages  for  defendant's  failure  to  deliver  was  the  difference  between  the 
contract  price  and  the  market  value  of  the  goods  to  be  delivered  at  the 
time  and  place  where  they  should  be  delivered,  or  the  difference  in 
value  between  what  defendants  were  to  give  plaintiffs  and  what  plain- 
tiffs were  to  give  defendants. 
2.  Exchange  of  property  #=»13(5)— Pnrcfaager,  oo  scum's  breach^  entitled  to 
recover  value  of  property  advanced  on  aeeount  of  contract. 

Where  defendants  agreed  to  deliver  certain  property  in  return  for 
other  property  and  cash,  and  defendants  failed  to  deliver,  purchasers 
were  entitled  to  recover,  in  addition  to  damages,  the  value  of  what  was 
already  advanced  on  account  of  the  contract. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Barney  Schwartz  and  another  against  Abraham  Goldman 
and  another.  From  a  judgment  for  plaintiffs,  after  a  trial  before  the 
court  and  a  jury,  defendants  appeal.  Judgment  reversed,  and  new  trial 
ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Harry  Stackell,  of  New  York  City,  for  appellants. 
Joseph,  Demov  &  Feinstein,  of  New  York  City  (Jacob  S.  Demov  and 
Lazarus  Joseph,  both  of  New  York  City,  of  counsel),  for  respondents. 

FINCH,  J.  The  plaintiffs  sued  upon  an  agreement  whereby  the 
dcfenHants  were  to  deliver  and  install  at  the  place  of  business  of  the 
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plaintiffs  16  Wilcox  &  Qibhs  sewing  m2|:hines  of  the  latest  models, 
together  with  a  motor  and  wiring  for  the  same,  and  were  to  do  certain 
other  work  in  the  premises  occupied  by  the  plaintiffs.  The  plaintiffs 
on  their  part  were  to  pay  the  defendants  $600,  and  to  give  in  exchange 
a  larger  horse  power  motor  and  30  Singer  sewing  machines  and  18 
power  tables.  The  complaint  further  alleges  that  the  plaintiffs  paid  to 
the  defendants  the  sum  of  $300  and  delivered  to  the  defendants  14 
Singer  sewing  machines  and  a  motor  and  the  power  tables,  and  alleges : 

**That  the  plaintiffs  were  at  aU  times  ready,  able,  and  willing  to  deliver  the 
balance  of  the  Singer  sewing  machines,  and  have  duly  complied  with  all  the 
terms  and  conditions  on  their  part  to  be  performed." 

.  During  the  trial,  the  learned  court  below  refused  to  allow  the  de- 
fendants to  prove  the  value  of  the  14  Singer  machines  which  the  plain- 
tiffs still  had  in  their  possession,  and  to  which  refusal  the  defendant 
duly  excepted.  In  the  charge  to  the  jury  the  court  held  that  the  measure 
of  damage  was  the  market  value  of  the  undelivered  Wilcox  &  Gibbs 
sewing  machines.  The  defendants  did  not  except  to  the  charge  of  the 
court,  but  requested  the  court  to  charge  **that  in  fixing  the  question  of 
damages  they  must  first  decide  what  is  the  contract  price,  and  in  so  de- 
termining find  out  what  is  the  value  gf  the  Singer  machines  which 
is  the  part  of  the  consideration  to  be  paid  by  the  plaintiffs,"  which  re- 
quest the  court  declined,  and  to  which  the  defendants  duly  excepted. 

[1]  It  seems  clear  that  the  court  thus  permitted  the  case  to  go  to 
the. jury,  over  the  objection  and  exception  of  defendants,  upon  a 
wrong  theory  of  the  measure  of  damage.  The  measure  of  damage  here 
was  no  different  than  in  any  other  failure  to  deliver,  namely,  the  dif- 
ference between  the  contract  price  and  the  market  value  of  the  goods 
to  be  delivered  at  the  time  and  place  where  said  goods  should  have  been 
delivered.  It  appears  here  that  this  value  was  not  measured  solely  in 
money,  as  in  the  usual  case,  but  that  the  plaintiflFs,  in  addition  to  the 
$600  in  money,  were  to  give  certain  goods  and  actually  had  delivered  a 
portion  thereof.  The  value  of  what  the  plaintiffs  had  given  and  were 
to  give  constitutes  the  contract  price  on  the  part  of  the  plaintiffs,  and 
this  has  to  be  compared  with  the  market  value  of  the  16  Wilcox  & 
Gibbs  sewing  machines  and  the  motor,  and  the  remainder  that  the  de- 
fendants were  to  give  on  their  part,  and  if  this  amount  which  the  de- 
fendants were  to  give  on  their  part  is  more  than  the  amount  which  the 
plaintiffs  were  to  give,  the  plaintiffs  are  entitled  to  recover  the  differ- 
ence by  way  of  damage. 

[2]  In  addition,  plaintiff  is  entitled  to  recover  the  value  of  what  it 
has  already  advanced  on  account  of  the  contract.  The  plaintiff-re- 
spondent contends  that  the  title  to  the  14  machines  still  in  possession  of 
the  plaintiffs  has  passed  to  the  defendants.  Whether  this  is  so  or  not 
merely  concerns  the  question  whether  the  plaintiffs  are  to  recover  their 
value  as  an  item  already  advanced  on  account  of  the  contract.  As 
the  judo^ment  now  stands,  the  plaintiffs  have  the  full  market  value  of 
the  machines  which  they  were  to  receive  pursuant  to  the  contract,  and 
also  still  retain  at  least  $300  of  what  they  were  to  give  as  a  portion  of 
the  purchase  price.    There  is  nothing  in  the  record  to  show  the  cost  of 
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installation  of  the  machines  which  the  plaintrffs  were  to  receive,  and 
the  cost  of  what  remained  to  be  done  by  the  defendants  imder  the  con- 
tract. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(U5  Ml8C.  Kep.  206) 

PEOpSlE  ex  rd.  la  ROGQUE  v.  ENBIGHT,  PoUce  Com. 

(Supreme  Ckrart,  Special  Term,  New  York  County.    AprU  5,  1021.) 

L  Habeas  eorpuB  ^»4— Writ  caimot  operate  as  writ  of  error,  but  is  merely  to 
determine  whether  detention  unlawful. 

A  writ  of  habeas  corpus  cannot  be  made  to  perform  the  function  of  a 
writ  of  error.  Its  function  being  to  determine  whether  the  person  restrain- 
ed is  detained  without  authority  of  law,  and  is  directed  to  the  inquiry 
whether  the  court  on  whose  mandate  relator  is  detained  had  Jurisdiction 
of  the  defendant  and  of  the  offense. 

2.  Habeas  corpus  ^»92(2)— Relat<Hr'8  identity  may  be  ccmsldered. 

A  mistake  in  relator's  identity  is  a  proper  subject  for  the  consideration 
of  the  court  on  habeas  corpus  in  an  extradition  case,  both  under  Cknle 
Or.  Proc  S  827,  subd.  2,  and  generally,  as  matter  of  law. 

3.  Habeas  corpus  ^=^85  (2) -—Conflicting  evidence  as  to  whether  relator  was 

absent  tram  demanding  state  at  time  eliarged  in  indictment  held  not  to 
warrant  i^admcgo. 

Where  relator,  having  been  taken  into  custody  under  a  rendition  war- 
rant issued  by  the  governor  on  the  charge  of  wife  desertion,  claimed  that 
he  was  not  a  fugitive  from  Justice  within  the  meaning  of  the  federal 
Constitution,  and  Rev.  St.  U.  S.  §  5278  (U.  S.  Comp.  St.  §  10126), 
because  he  was  not  within  the  demanding  state  on  the  date  laid  in  the 
indictment,  and  the  evidence  on  such  issue  was  coniiicting,  held,  that 
relator  was  not  entitled  to  a  discharge  from  custody. 

Habeas  corpus  by  the  People,  on  the  relation  of  Paul  A.  La  Rocque, 
against  Richard  E.  Enright,  Police  Commissioner  of  the  City  of  New 
York.    Writ  dismissed,  and  relator  remanded  to  custody. 

Harry  E.  Shirk,  of  Brooklyn,  for  relator. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Felix  C.  Benvenga, 
of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Relator,  having  been  taken  into  custody  under  a  rendi- 
tion warrant  issued  by  the  Governor  of  this  state  upon  the  requisition 
of  the  Governor  of  Virginia,  has  sued  out  a  writ  of  habeas  corpus.  He 
makes  no  claim  that  the  proceedings  are  not  regular  on  their  face,  or 
that  the  Governor  of  the  state  of  New  York  was  without  jurisdiction 
to  issue  the  warrant,  but  urges  before  me  only  that  he  is  not  a  fugitive 
from  justice,  within  the  meaning  of  the  federal  Constitution  and  Rev. 
St.  U.  S.^  §  5278  (U.  S.  Comp.  St.  §  10126),  because,  as  he  claims,  he 
was  not  in  the  state  of  Virginia  on  the  particular  date  laid  in  the  in- 
dictment, namely,  July  13,  1920,  on  which  date  he  is  charged  with  hav- 
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ing  deserted  his  wife.  He  has  undertaken  to  prove  by  his  own  testi- 
mony and  that  of  two  disinterested  witnesses  that  during  the  week  of 
July  13th  he  was. continuously  present  in  Atlantic  City,  N.  J.  His  wife, 
on  the  other  hand,  has  testified  that  she  talked  with  him  in  Norfolk, 
Va.,  on  that  day.  It  is  now  urged  by  relator  that  the  weight  of  evi- 
dence was  strongly  in  his  favor,  and  that  the  writ  should  be  sustained. 
The  learned  district  attorney,  on  the  other  hand,  urges,  first,  that  the 
writ  of  habeas  corpus  by  its  very  nature  is  directed  solely  to  the  ques- 
tion whether  relator  is  held  by  lawful  authority,  namely,  whether  the 
Governor  had  jurisdiction  to  grant  the  warrant;  and,  second,  that  if 
the  testimony  is  to  be  considered  at  all,  the  writ  should  be  dismissed, 
for  there  was  merely  the  ordinary  conflict  of  evidence  before  me. 

[1]  As  to  the  first  point,  there  is  no  doubt  that  a  writ  of  habeas 
corpus  cannot  be  made  to  perform  the  function  of  a  writ  of  error.  Mat- 
ter of  Gregory,  219  U.  S.  210,  213,  31  Sup.  Ct  143,  55  L.  Ed.  184.  Its 
function  is  to  determine  "whether  the  person  restrained  of  his  liberty  is 
detained  without  authority  of  law."  Harlan  v.  McGourin,  218  U.  S. 
442,  445,  446,  31  Sup.  Ct.  44,  54  L.  Ed.  1101,  21  Ann.  Cas.  849.  It  is 
directed  to  the  inquiry  whether  the  court,  magistrate,  or  other  person 
upon  whose  mandate  the  relator  is  detained  "had  jurisdiction  of  the 
defendant  and  of  the  offense"  (People  ex  rel.  ScharflF  v.  Frost,  198  N. 
Y.  110,  115,  91  N.  E.  376,  377,  139  Am.  St.  Rep.  801);  "whether  the 
magistrate  ♦  ♦.  *  had  jurisdiction  of  the  offense  of  the  relator 
and  to  impose  the  sentence"  (People  ex  rel.  Smith  v.  Van  De  Carr,  86 
App.  Div.  9,  12,  83  N.  Y.  Supp.  245.  It  authorizes  the  inquiry  whether 
"there  be  some  testimony  *  *  ♦  to  support  the  accusation."  Har- 
lan v.  McGourin,  supra;  People  ex  rel.  Gill  v.  Warden,  208  N.  Y.  590, 
102  N.  E.  1110.  See,  also,  Frank  v.  Mangum,  237  U.  S.  309,  331,  35 
Sup.  Ct.  582,  59  L.  Ed.  969;  Williams  v.  Walsh,  222  U.  S.  415,  422. 
32  Sup.  Ct.  137,  56  L.  Ed.  253 ;  Glasgow  v.  Moyer,  225  U.  S.  420,  428. 
429,  32  Sup.  Ct.  753,  56  L.  Ed.  623. 

As  applied  to  the  instant  case,  it  is  contended  by  the  respondent  that 
my  inquiry  should  bie  limited  to  the  question  whether,  apart  from  the 
regularity  of  the  proceedings  generally,  which  is  conceded,  there  was 
any  evidence  before  the  Governor  to  warrant  his  conclusion  that  relator 
was  in  Virginia  on  July  13,  1920.  Relator's  counsel,  however,  claims 
that  upon  the  authority  of  People  ex  rel.  Genna  v.  McLaughlin,  145 
App.  Div.  513,  130  N.  Y.  Supp.  458,  I  should  decide  this  issue  of  fact 
according  to  the  ordinary  rule  of  the  weight  of  evidence. 

In  the  Genna  Case  it  appears  (145  App.  Div.  at  page  515,  130  N.  Y. 
Supp.  460)  that  the  learned  judge  at  Special  Term  had  said: 

"As  a  matter  of  evidence  the  weight  appears  to  be  with  the  relator;  In 
fact,  I  am  convinced  that  he  was  not  in  Illinois  at  the  time  the  crime  is  said  to 
have  been  committed,  and  that  we  are  in  the  presence  of  a  case  where  the 
proof  of  an  alibi  is  complete  and  satisfactory." 

[2]  It  is  to  be  noted  that  two  points  were  made  by  relator  in  that 
case — first,  that  he  was  not  the  person  named  in  the  indictment,  and, 
second,  that  he  was  not  in  Illinois  at  the  time  of  the  commission  of 
the  crime.    As  to  the  first  point,  it  has,  so  far  as  I  know,  never  been 
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questioned  but  that  a  mistake  in  identity  is  a  proper  subject  for  the 
consideration  of  the  court  on  habeas  corpus,  both  by  virtue  of  our 
statute  (Code  Crim.  Proc.  §  827,  subd.  2)  and  generally  as  matter  of 
law.  That  question  also  is  one  on  which  the  Governor  of  the  state  of 
refuge  cannot  possibly  have  made  any  decision  since  the  identity  of  the 
person  charged  with  a  crime  cannot  well  be  questioned  until  some  one 
has  been  taken  into  custody  upon  the  Governor's  warrant  It  seems 
to  me,  therefore,  that,  apart  from  any  other  consideration,  the  Genna 
Case  was  one  in  which  the  proofs  demonstrated  that  the  relator  was 
not  the  person  charged  with  the  crime.  The  learned  Appellate  Division 
was,  however,  of  opinion  that  the  Special  Term  had  erred  in  following 
People  ex  rel.  Ryan  v.  Conlin,  15  Misc.  Rep.  303,  36  N.  Y.  Supp.  888, 
in  which  Mr.  Justice  Beekman  sustained  the  contention  now  made  be- 
fore me  t^  the  learned  district  attorney. 

The  Appellate  Division  reviewed  a  number  of  cases  in  the  Supreme 
Court  of  the  United  States  which  intimate  mainly  that  the  warrant  of 
the  Governor  is  not  subject  to  review  on  habeas  corpus,  provided  there 
was  any  evidence  before  him  to  sustain  a  finding  that  the  relator  was  in 
the  demanding  state  at  the  time  of  the  commission  of  the  crime.  It 
also  conceded  that  at  least  two  decisions  of  the  highest  state  court  name- 
ly, Dennison  v.  Christian,  72  Neb.  703,  101  N.  W.  1045,  117  Am.  St. 
Rep.  817,  affirmed  196  U.  S.  637,  25  Sup.  Ct.  795,  49  L.  Ed.  630,  and 
Farrell  v.  Hawley,  78  Conn.  150,  61  Atl.  502,  70  L.  R.  A.  686,  112  Am. 
St.  Rep.  98,  3  Ann.  Cas.  874,  had  apparently  also  held  to  the  same 
effect.  It  drew  the  conclusion,  however,  that  the  latest  decision  (at  that 
time)  of  the  federal  Supreme  Court,  namely,  McNichols  v.  Pease,  207 
U.  S.  100,  28  Sup.  Ct.  58,  52  L.  Ed.  121,  was  authority  for  the  proposi- 
tion tl4t  the  question  whether  the  relator  was  present  in  the  demanding ' 
state  at  the  time  of  the  commission  of  the  crime  was  not — 

"subject  to  any  other  mle  as  to  Its  proof  [on  habeas  corpus]  than  that  which 
controls  the  determination  of  all  other  questions  of  fact  at  common  law. 
•  •  •  The  true  rule  should  be  that  this  question  of  Jurisdictional  fact 
must  be  determined  by  the  court,  as  is  any  other  question  of  fact 
which  it  has  the  power  and  duty  to  determine,  according  to  the  rule  of  the 
common  law  as  to  the  preponderance  of  evidence." 

The  order  dismissing  the  writ  was  therefore  reversed,  and  the  mat- 
ter remitted  to  Special  l*erm  for  a  determination  of  the  question. 
Since  the  decision  in  the  Genna  Case,  however,  there  have  been  two  de- 
cisions of  the  federal  Supreme  Court  which  substantially  restate  its 
position  that  the  issue  of  fact  whether  the  accused  was  in  the  demand- 
ing state  at  the  time  of  the  commission  of  the  crime  is  not  to  be  de- 
termined in  the  same  way  as  any  other  question  of  fact,  according  to 
the  ordinary  preponderance  of  evidence.  To  appreciate  the  significance 
of  these  two  cases  a  review  of  the  earlier  ones  is  necessary. 

In  the  case  most  frequently  cited  (People  ex  rel.  Corkran  v.  Hyatt^ 
172  N.  Y.  176,  64  N.  E.  825,  60  L.  R.  A.  774,  92  Am.  St.  Rep.  706, 
affirmed  sub  nom.  Hyatt  v.  Corkran,  188  U.  S.  691,  23  Sup.  Ct.  456, 
47  L.  Ed.  657)  the  only  question  actually  presented  was  whether  the 
"constructive  presence"  of  the  accused  in  the  demanding  state  at  the 
time  of  the  alleged  commission  of  the  crime  was  sufficient  to  warrant 
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his  being  regarded  as  a  "fugitivfe  from  justice."  This  question  of  law 
was  decided  in  favor  of  the  accused  upon  a  formal  concession  of  the 
actual  facts  and  circumstances  of  his  absence  from  the  demanding 
state  on  the  various  dates  involved.  The  federal  Supreme  Court  con- 
cludes its  opinion  with  the  words : 

'*We  are  of  opinion  that  the  relator  showed  without  contradiction  and  upon 
conceded  facts  that  he  was  not  within  the  state  of  Tennessee  at  the  times 
stated  in  the  indictments.  *  *  *  He  was  not  a  fugitive  from  justice 
within  the  meaning  of  the  federal  statute  upon  that  subject    •    *     •  " 

The  significance  of  the  Hyatt  Case  in  respect  of  the  point  which  I 
am  now  discussing  is  expressed  by  Mr.  Justice  Peckham  (who  wrote 
the  Hyatt  opinion)  in  Munsey  v.  Clough,  196  U.  S.  364,  374,  25  Sup. 
Ct.  282,  285  (49  L.  Ed.  515): 

"When  it  is  conceded,  or  when  it  is  so  conclusively  proved  that  no  question 
can  be  made,  that  the  person  was  not  within  the  demanding  state  when  the 
crime  is  said  to  have  been  committed,  and  his  arrest  is  sought  on  the  ground 
only  of  a  constructive  presence  at  tiiat  time  in  the  demanding  state,  then  the 
court  will  discharge  the  defendant.  Hyatt  v.  Corkran,  188  U.  S.  691,  affirming 
the  judgment  of  the  New  York  CJourt  of  Appeals,  172  N.  Y.  176.  But  the  court 
will  not  discharge  a  defendant,  arrested  under  the  Qovemor's  warrant,  where 
there  is  merely  contradictory  evidence  on  the  subject  of  presence  in  or  ab- 
sence from  the  state,  aa  habeas  corpus  is  not  the  proper  proceeding  to  try  the 
question  of  alibi,  or  any  question  as  to  the  guUt  or  innocence  of  the  accused." 

In  Ex  parte  Reggel,  114  U.  S.  645,  the  court  had  said  at  pages  652, 
653  (5  Sup.  Ct.  1148,  1154,  29  L.  Ed.  250),  that  although  the  only  tes- 
timony before  the  Governor  of  the  state  of  refuge  was  an  affidavit 
made  in  the  court  of  the  demanding  state,  where  the  prosecution  was 
pending,  that  Reggel  was  "a  fugitive  from  justice,"  that  statement  was 
not  one  merely  of  a  legal  conclusion,  but  that  the  Governor  w^  justi- 
fied in  regarding  it  as  a  statement  of  fact — 

"8Ad  as  sufficient  evidence  that  appellant  had  fled  from  the  state  in  which  he 
stood  charged,*'  etc.  "  •  ♦  •  If  the  determination  of  that  fact  hj  the 
Governor  of  Utah  ♦  ♦  ♦  is  subject  to  judicial  review  upon  habeas  corpus, 
the  accused,  Tn  custody  under  his  warrant,  •  •  •  should  not  be  dis- 
charged merely  because  in  the  judgment  of  the  court  the  evidence  as  to  his 
being  a  fugitive  from  justice  was  not  as  full  as  properly  might  have  been 
required,  or  because  it  was  so  meager  as  perhaps  to  admit  of  a  conclusion  dif- 
ferent from  that  reached  by  him." 

In  Roberts  v.  ReiUy,  116  U.  S.  80,  85,  6'Sup.  Ct,  291,  299,  (29  L. 
Ed.  544),  it  is  said  that— 

"It  must  appear  •  •  •  to  the  Governor  of  the  state,  •  •  •  first, 
that  the  person  demanded  is  ♦  •  •  charged  with  a  crime ;  •  •  *  and, 
second,  that  he  is  a  fugitive  from  the  justice  of  the  state  the  executive  au- 
thority of  which  makes  then  demand.  The  first  •  •  •  is  a  question  of 
law.  •  ♦  ♦  The  second  is  a  question  of  fact,  which  the  governor  of  the 
state  •  •  ♦  must  decide  upon  such  evidence  as  he  may  deem  satisfactory. 
How  far  his  decision  may  be  reviewed  judicially  in  proceedings  in  habeas 
corpus,  or  whether  it  is  not  conclusive,  are  questions  not  settled  by  harmonious 
judicial  decisions,  nor  by  any  authoritative  judgment  of  this  court." 

In  McNichoIs  v.  Pease,  207  U.  S.  100,  the  court  said  at  page  112 
(28  Sup.  Ct.  58,  62,  52  L.  Ed.  121) : 

"When  a  person  is  held  in  custody  as  a  fugitive  from  justice  under  an 
extradition  warrant  in  proper  form,  and  showing  upon  its  face  all  that  is 
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required  by  law  to  be  sbown  as  a  prerequisite  to  Its  being  Issued,  he  should 
not  be  discharged  from  custody,  unless  It  is  made  clearly  and  satisfactorily  to 
appear  that  he  is  not  a  fugitire  from  justice  within  the  meaning  of  the 
Ck>Qsatution  and  laws  of  the  United  States." 

This  follows  the  statement  on  page  109  that — 

"One  arrested  and  held  as  a  fugitive  from  Justice  is  entitled  of  right  upon 
habeas  corpus  to  question  the  lawfulness  of  his  arrest  and  imprisonment, 
showing  by  competent  evidence  •  •  •  that  he  was  not  ♦  ♦  •  a  fugi- 
tive from  the  justice  of  the  demanding  state,  and  thereby  overcoming  the 
presumption  to  the  contrary  arising  from  the  fact  of  an  extradition  warrant." 

McNichols  V.  Pease,  supra,  was  decided  in  1907;  the  Genna  Case, 
supra,  in  1911.  We  have  now  two  later  expressions  of  the  opinion  of 
the  federal  Supreme  Court  on  this  subject.  In  Biddinger  v.  Commis- 
sioner of  Police,  245  U.  S.  128,  at  pages  134-135,  38  Sup.  Ct.  41,  43 
(62  L.  Ed.  193),  decided  in  1917,  Mr.  Justice  Clarke  writes: 

'The  scope  and  limits  of  the  hearing  on  habeas  corpus  in  such  cases  has  not 
been,  perhaps  i,t  should  not  be,  determined  with  precision.  Doubt  as  to  the 
jurisdiction  of  the  courts  to  review  at  aU  the  executive  conclusion  that  the 
person  accused  is  a  fugitive  from  justice  has  more  than  once  been  stated  in 
the  decisions  of  this  court  (Ex  parte  Reggel,  114  U.  S.  042;  Roberts  v.  Riley, 
116  U.  S.  80;  Appleyard  v.  Massachusetts,  203  U.  S.  222) ;  but  the  question 
not  being  necessary  for  the  disposition  of  the  cases  in  which  it  is  touched 
upon,  as  iti  is  not  in  this,  it  is  left  undecided.  This  much,  however,  the 
decisions  of  this  court  make  clear:  That  the  proceeding  is  a  summary  one, 
to  be  kept  within  narrow  bounds,  not  less  for  the  protection  of  the  liberty  of 
rhe  citizen  than  in  the  public  Interest:  that  when  the  extradition  paperss 
required  by  the  statute  are  in  the  proper  form  the  only  evidence  sanctioned 
by  this  <5ourt  as  admissible  on  such  a  hearing  is  such  as  tends  to  prove  that 
the  accused  was  not  in  the  demanding  state  at  the  time  the  crime  is  alleged 
to  have  been  committed ;  and,  frequently  and  emphatically,  that  defenses  can- 
not be  entertained  on  such  a  hearing,  but  must  be  referred  for  investigation 
to  the  trial  of  the  case  in  the  courts  of  the  demanding  state." 

A^ain,  in  Hogan  v.  O'Neill  (January  31.  1921),  255  U.  S.  52,  41 
Sup.  Ct.  222,  65  L.  Ed. ,  the  court  (by  Mr.  Justice  Pitney)  says : 

"Whether  in  fact  he  [relator]  was  a  fugitive  from  justice  was  for  the  de- 
termination of  the  Governor  of  New  Jersey.  •  •  •  This  conclusion  must 
stand,  unless  clearly  overthrown,  which  appellant  has  not  succeeded  in  doing." 

It  will  be  observed  that,  although  these  extracts  express  the  doubt 
of  the  court  ^  to  the  precise  scope  and  limits  of  the  writ  of  habeas 
corpus  in  the  premises,  they  indicate,  when  interpreted  in  the  light  of 
the  previous  decisions,  a  doubt  only  whether  the  determination  of  the 
Governor  may  be  reviewed  at  all,  but  no  doubt  as  to  the  repeated  dec- 
laration of  the  court  that  a  mere  conflict  of  evidence  on  habeas  corpus 
will  not  warrant  a  reversal  of  the  Governor's  determination  regularly 
arrived  at.  The  Supreme  Court  has  been  manifestly  unwilling  to  de- 
clare that  under  no  possible  circumstances  should  the  evidence  taken 
before  the  Governor  be  reviewed.  Without  considering  other  reasons, 
it  is  plain  that  our  highest  judicial  tribunal  would  be  unwilling  to  take 
an  uncompromising  position  in  that  respect,  when  we  consider  that 
Governors  of  states  are  not  necessarily — indeed,  are  rarely — men 
trained  in  the  law,  and  that  the  court  may  well  desire  to  reserve  the 
right  to  apply  in  an  appropriate  case  to  the  decision  of  the  Governor 
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the  rule  of  the  municipal  law  that  mere  scintilla  of  evidence  is  no  evi- 
dence.   Matter  of  Case,  214  N.  Y.  199, 108  N.  E.  408. 

On  the  other  hand,  the  only  evidence  (to  quote  the  language  of  Mr. 
Justice  Clarke  in  the  Biddinger  Case)  "sanctioned"  by  the  court  as 
admissible  on  habeas  corpus  is  ^uch  as  tends  to  prove  the  absence  of 
the  accused  at  the  time  of  the  commission  of  the  crime  as  opposed  to 
evidence  tending  to  establish  his  innocence.  This  declaration,  however, 
is  plainly  not  intended  to  detract  from  the  immediately  preceding  state- 
ments in  the  same  opinion  concerning  the  doubt  as  to  the  propriety  of 
any  review  of  the  executive  conclusion,  and  particularly  it  does  not 
attempt  to  modify  the  earlier  characterization  of  the  necessary  nature 
of  such  evidence,  effective,  namely,  as  "admissions,"  "conclusive"  evi- 
dence, "clear  and  satisfactory"  evidence,  and  "competent"  evidence. 
I  certainly  cannot  indulge  the  view  that  these  phrases  are  merely  casual, 
and  were  employed  inadvertently.  They  are  repeated  in  form  or  sub- 
stance so  frequently  as  to  import  mature  deliberation,  and  therefore 
to  be  entitled  to  be  accorded  appropriate  significance. 

In  this  connection  I  recall  what  was  aptly  said  by  McKenna,  then 
District  Judge,  in  Bowdoin  College  v.  Merritt  (C.  C.)  63  Fed.  213, 
214,  under  similar  circumstances.  In  answer  to  a  suggestion  that  the 
Supreme  Court  may  have  overlooked  the  question  of  jurisdiction  in 
Detroit  v.  Dean,  106  U.  S.  537, 1  Sup.  Ct.  500,  27  L.  Ed.  300,  he  wrote: 

"But  I  do  not  thinks  It  reasonable  to  assume  tbat  the  point  would  have 
escaped  the  vigilance  and  ability  of  the  court  and  counsel  in  a  case  where 
jurisdiction  was  contested." 

In  addition  to  the  established  general  rule,  which  limits  the  inquiry 
on  habeas  corpus  to  the  question  of  jurisdiction,  there  are  other  consid- 
erations in  matters  of  interstate  rendition  which  emphasize  the  wisdom 
of  holding  substantially  to  this  limitation.  Thus  it  is  said  in  the  Bid- 
dinger case,  supra,  245  U.  S.  at  page  133,  38  Sup.  Ct.  43  (62  L.  Ed. 
193),  that  tiie  provisions  relating  to  interstate  rendition — 

"have  not  been  construed  narrowly  and  technically  by  the  courts,  as  if  they 
were  penal  laws,  but  liberally  to  effect  their  important  purpose.  •  •  • 
Courts  have  been  free  to  give  this  meaning  to  the  Constitution  and  statutes, 
because  in  delivering  up  an  accused  person  to  the  authorities  of  a  sister  state 
they  are  not  sending  him  for  trial  to  an  alien  jurisdiction  •  •  ♦  with 
laws  which  our  standards  might  condemn,  but  are  simply  returning  him  to 
be  tried  still  under  the  protection  of  the  federal  Constitution,  but  in  the 
manner  provided  by  the  state  against  the  laws  of  which  it  is  charged  that 
he  has  offended." 

It  is  significant,  too,  that  in  no  one  of  the  leading  cases  was  the  ac- 
cused discharged,  except  in  Hyatt  v.  Corkran,  in  which,  as  the  Su- 
preme Court  later  said  (Ireland  v.  Woods,  246  U.  S.  323,  at  329,  38 
Sup.  Ct.  319,  62  L.  Ed.  745),  "there  was  no  dispute  about  the  facts." 

Although  in  a  number  of  cases,  and  particularly  in  the  Genna  Case, 
supra,  it  is  suggested  that",  while  an  alibi  of  the  prisoner  as  involving 
his  guilt  or  innocence  will  not  be  tried  out  in  habeas  corpus,  neverthe- 
less the  question  whether  he  was  present  in  the  state  at  the  time  of 
the  crime  should  be  determined.  The  nice  distinction  thus  drawn  is 
quite  clear  as  a  theory,  but  as  matter  of  practice  we  are  bound  to 
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consider  that  result  would  follow  from  an  unqualified  and  strict  applica- 
tion of  this  rule.  While  it  is  true  that  ordinarily  the  term  "alibi"  is 
applied  to  a  defense  that  the  accused  was  not  present  at  the  scene  of 
the  crime,  the  same  evidentiary  effect  must  necessarily  follow — ^indeed, 
is  emphasized  by  proof  that  he  was  not  present  even  in  the  state.  If 
the  accused  be  free  to  litigate  on  habeas  corpus  in  the  usual  way  this 
issue,  whether  it  be  termed  a  defense  or  not,  it  is  clear  that  the  de- 
manding state  must  necessarily  be  prepared  to  meet  the  issue  adequate- 
ly, in  order  to  overcome  by  preponderance  of  testimony  whatever  case 
the  accused  may  be  able  to  make  in  that  respect.  Since,  however,  the 
demanding  state  cannot  know  in  advance  what  testimony  will  be  ten- 
dered on  behalf  of  the  accused,  no  course  would  be  safe,  other  than 
preparation  to  present  all  the  affirmative  proof  touching  the  presence  of 
the  accused  at  the  scene  of  the  crime.  In  a  very  large  proportion  of 
the  cases,  surely,  this  would  mean  that  the  demanding  state,  however 
distant  from  the  state  of  refuge,  must  practically  be  prepared  to  try  its 
entire  case  on  habeas  corpus,  in  order  to  secure  the  opportunity  to  try 
it  a^ain  in  the  criminal  proceedings. 

[3]  In  my  opinion,  therefore,  in  the  instant  case,  the  identity  of  the 
prisoner,  the  fact  that  the  charge  laid  against  him  is  a  crime,  and  the 
regularity  and  legal  sufficiency  of  the  proceedings  before  the  Governor 
being  conceded,  a  decision  by  me  of  the  question  whether  relator  was 
present  in  Virginia  on  the  date  laid  in  the  indictment  must  at  least  be 
controlled  by  the  qualification  placed  upon  the  evidence  by  the  federal 
Supreme  Court.    I  find  that  it  does  not  meet  this  test. 

Relator's  wife  testified  that  he  was  present  in  Norfolk,  Va.,  on  July 
13,  1920.  Affidavits  accompanying  the  requisition  were  put  in  evidence, 
in  which  two  parties  affirmed  the  same  fact.  In  addition  to  the  con- 
trary testimony  of  the  relator,  he  produced  two  witnesses  who  testified 
to  his  continuous  presence  in  Atlantic  City  during  the  week  covering 
the  date  laid  in  the  indictment.  In  view  of  the  fact  that  it  manifestly 
was  of  no  possible  importance  to  these  two  witnesses — mere  casual  ac- 
quaintances— that  relator  should  have  been  present  every  day  and 
throughout  the  whole  of  each  day  in  Atlantic  City,  I  am  unable  to  yield 
complete  reliance  to  the  accuracy  of  their  recollection  on  that  subject, 
as  it  relates  to  what  was  to  them  a  mere  passing  incident,  occurring 
over  two  years  ago.  Nor  can  I  be  oblivious  to  the  fact  that,  although 
relator  testified  that  he  had  abandoned  Norfolk,  Va.,  as  hifi  home  more 
than  a  year  and  a  quarter  before  the  date  of  the  alleged  desertion,  he 
registered  at  the  hotel  in  Atlantic  City  on  the  occasion  in  question  as 
from  "Norfolk,  Virginia." 

Finally,  were  it  necessary,  I  might  advert  to  the  fact  that  the  nature 
of  the  crime  charged,  namely,  desertion,  is  such  that  the  exact  date 
charged  in  the  indictment  would  not  necessarily  be  controlling.  People 
ex  rel.  Rinne  v.  Gerber,  111  Minn.  132; »  Strassheim  v.  Daily,  221  U. 
S.  280,  31  Sup.  Ct.  558.  55  L.  Ed.  735 ;  and  generally  Matter  of  HoflF- 
stot  (C.  C.)  180  Fed.  240,  and  218  U.  S.  665,  31  Sup.  Ct.  222,  54  L.  Ed. 
1201. 

Writ  dismissed,  and  relator  remanded  to  custody. 


» 126  N.  W.  4». 
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MeNAMARA  \.  LE  PINE. 

(Supreme  Ck>nrt,  Special  Term,  Monroe  County.    June  10,  192L) 

{SyUalus  ly  the  Court.) 

Costs  ^=»2!S— Defendant  not  entitled  to  tax  costs,  where  Jadgment  for  assault 
rendetrad  for  less  than  $50. 

Under  Ck)de  Civ.  Proc.  S  3228,  subd.  3,  and  section  3229,  where  the 
plaintijGf  recovers  a  Judgment  In  an  action  for  assault  for  less  than 
$50,  the  defendant  Is  not  entitled  to  tax  any  costs. 

Action  by  James  McNamara  against  Donald  Le  Pine.  On  motion  for 
retaxation  of  costs.    Granted. 

Frank  H.  Parker,  of  Rochester,  for  the  motion. 
Chamberlain,  Page  &  Chamberlain,  of  Rochester,  opposed. 

RODENBECK,  J.  The  action  is  one  for  assault,  in  which  the  plain- 
tiff recovered  a  verdict  of  $6.  He  is  therefore  entitled  to  tax  costs 
not  to  exceed  the  amount  of  his  damages,  but  the  amount  of  the 
verdict  did  not  authorize  the  taxation  of  any  costs  by  the  defendant. 
The  Code  of  Civil  Procedure  provides  that  in  an  action  for  assault,  if 
the  plaintiff  "recovers  less  than  $50  damages  the  amount  of  his  costs 
cannot  exceed  the  damages"  (Code  Civ.  Proc.  §  3228,  subd.  3),  and  that 
the  defendant  is  entitled  to  costs  as  of  course  upon  the  rendering  of  a 
final  judgment  in  an  action  for  assault  "unless  the  plaintiff  is  en- 
titled to  costs"  as  heretofore  provided  (Code  Civ.  Proc.  §  3229). 
Where  the  plaintiff,  therefore,  recovers  a  judgment  in  an  action  for 
assault  for  less  than  $50,  the  defendant  is  not  entitled  to  tax  any  costs. 

Motion  for  retaxation  is  granted,  with  $10  costs. 

So  ordered. 


STARR  V.  BEERMAN. 

(Supreme  Court,  Appellate  Term,  First  Departanent.     June  23,  1921.) 

1.  Warehousemen  <®=»14 — ^Receipt  held   to   refer   only   to   liability   durini^ 

transportation  to  warehouse. 

A  receipt,  given  by  driver  for  warehouse  at  the  time  he  called  for  a 
trunk,  reading,  "Bin  of  lading.  ♦  ♦  •  Received  of  S.  [plaintiff]  one 
trunk,  to, be  delivered  at  storage,  ♦  •  ♦  charges  paid,"  held  mani- 
festly a  receipt  for  the  mere  transportation  of  the  trunk,  and  limitations 
contained  therein  related  only  to  liability  of  warehouse  oompany  during 
transportation  to  the  warehouse,  especially  in  view  of  absence  from  the 
paper  of  some  of  the  elements  required  by  General  Business  Law,  {  91. 
to  appear  In  every  warehouse  receipt. 

2.  Warehousemen    <S=>14 — ^Receipt   given   several   months   after  trunk   had 

been  stored  did  not  aJTect  contract. 

A  receipt  given  by  warehouseman  several  months  after  delivery,  when 
storage  charges  were  paid  for  such  period,  did  not  have  the  effect  of  im- 
posing a  contract  other  than  an  oral  one  made  originally  by  parol;  the 
receipt  containing  limitations  of  liability  for  loss. 

Finch,  J.,  dissenting. 
^=s>For  other  cases  see  sama  topic  &  KEY-NtJMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Theresa  h.  Starr  against  Edward  Beerman,  Jr.  From  a 
judgment  in  her  favor  for  $50  after  a  trial  by  a  judge  without  a  jury, 
plaintiff  appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Jacob  Rieger,  of  New  York  City,  for  appellant. 
Weschler  &  Kohn,  of  New  York  City  (Edwin  F.  Korkus,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  J.  [1  ]  The  only  question  involved  in  this  appeal  is  whether 
the  liability  of  defendant  is  limited  to  $50.  The  action  is  brought  to 
recover  against  the  defendant,  a  warehouseman,  for  the  loss  of  a  trunk 
and  contents  belonging  to  plaintiff.  Plaintiff  testified  that  she  notified 
defendant  that  she  desired  to  store  the  trunk  with  him.  Thereupon 
defendant's  wagon,  with  his  driver,  called  for  the  trunk,  and  delivered 
it  at  defendant's  warehouse.  It  was  shown  on  the  trial  that  the  trunk 
was  thereafter  stolen.  Respondent  urges  that  the  receipt  given  by  de- 
fendant's driver  when  he  called  for  tlie  trunk  limits  defendant's  lia- 
bility.   The  receipt,  so  far  as  material,  reads : 

*Bm  of  lading.  •  •  •  Received  of  Starr  [plaintiff]  •  •  •  one 
trunk  to  be  deUvered  at  storage,    ♦     ♦    •    charges  paid." 

This  is  so  manifestly  a  receipt  for  the  mere  transportation  of  the 
trunk  that  it  does  not  seem  necessary  to  call  attention  to  the  fact  that 
this  interpretation  is  confirmed  by  the  absence  from  the  paper  of  some 
of  the  elements  required  by  section  91  of  the  General  Business  .Law 
(Consol.  Laws,  c.  20)  to  appear  in  every  warehouse  receipt.  The  limi- 
tation, therefore,  contained  in  the  receipt,  relates  only  to  the  liability 
of  the  defendant  during  the  transportation  to  the  warehouse.  Sub- 
sequently a  receipt  in  the  same  form  was  given  plaintiff  when  she  paid 
for  two  or  three  months'  storage;  the  only  difference  being  in  the 
date  and  that  the  phrase  "To  be  delivered  at"  is  followed  by  the  nu- 
merals "6/12  8/14,"  apparently  referring  to  some  dates  covered  by  the 
charge,  and  the  word  "Charges"  is  followed  by  "Pd.  75^." 

[2]  It  is  evident  frohi  this  incident,  to  which  I  attach  no  other  im- 
portance, that  the  defendant  used  this  receipt  indiscriminately  and 
without  reference  to  particular  liability  or*  to  the  particular  circum- 
stances under  which  it  was  given.  It  may  be  added  that  the  second 
receipt,  given  after  the  trunk  had  already  been  in  storage  for  two  or 
three  months,  did  not  have  the  effect  of  imposing  a  contract  other  than 
the  simple  one  of  storage,  made  originally  by  parol:  See  Belzer  v. 
Daub  Co.  (Sup.)  130  N.  Y.  Supp.  153. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event. 

DELEHANTY,  J.,  concurs. 
FINCH,  J.,  dissents. 
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HENIUS  V.  S.  &  R.  FRAME  MFG.  CO.,  Ine. 

(Supreme  Ck>nrt,  Appellate  Term,  First  Department.    June  23,  ld21.) 

Contracts  ^3s>94(l) — ^Thal  written  oontnust  was  procured  by  misrepnsentar^ 
lions  good  defense  in  action  on  contract. 

.  In  an  action  on  a  written  contract,  it  is  a  good  defense  that  the  execu- 
tion of  the  contract  had  been  induced  by  tSLlse  and  fraudulent  represen- 
tations. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  bjy  Franlc  Henius  against  the  S.  &  R.  Frame  Manufacturing 
Company,  Incorporated.  Judgment  for  plaintiff,  after  a  trial  by  a  judge 
without  a  jury,  and  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Bernard  Chambers,  of  New  York  City,  for  appellant. 
Joseph,  Etemov  &  Feinstein,  of  New  York  City  (Jacob  S.  Demov,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J,  Plaintiff  sued  upon  a  written  contract.  Defendant,  in 
an  answer  and  appropriate  bill  of  particulars,  set  out  that  the  execution 
of  the  contract  by  defendant  had  been  induced  by  false  and  fraudulent 
representations  to  defendant,  specifying  them.  Defendant  was  pre- 
cluded by  the  learned  judge  below  from  offering  any  evidence  of  these 
misrepresentations.  It  is  elementary  that  the  defense  was  good  at  law, 
and  defendant  should  have  been  allowed  to  present  its  evidence  in  sup- 
port thereof.    • 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.  •  All  concur. 


MELENKY  ▼.  MELEN. 

(Supreme  Court,  Special  Term,  Monroe  County.    June  10,  1921.) 

fSvUahiui  hv  the  Courts 

Costs  <@=>189— Fees  of  unofficial  stenographer  on  hearing  before  official  refereo 
not  ta^Kable,  unless  so  stipulated. 

Under  Judiciary  Law,  §  116,  fees  of  an  unofficial  stenographer  used  on 
a  hearing  before  an  official  referee  are  not  taxable  as  costs,  unless  so^ 
stipulated  by  the  parties. 

Action  by  Reuben  Melenky  against  Asher  P.  Melen.  On  motion 
for  retaxation  of  costs.    Motion  denied. 

See.  also,  189  App.  Div.  342,  179  N.  Y.  Supp.  198;  App.  Div. 

— ,  189  N.  Y.  Supp.  798. 

Bowman  &  Van  Schaick,  of  Rochester,  for  the  motion. 

L)mn  Brothers,  of  Rochester,  opposed. 

^=»Por  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexcfi 


Digitized  by 


Google 


Sur.Ct.)  IN   BE  ENNEVBR  1*77 

(189  N.T.S.) 

RODENBECK,  J.  The  statute  relating  to  the  employment  of 
stenographers  by  official  referees  provides  that  if  such  services  are 
required  the  stenographer  shall  be  selected  from  the  official  stenog- 
raphers of  the  Supreme  Court,  and  that  "the  parties  to  the  action, 
matter  or  proceeding  shall  not  be  required  to  pay  any  of  the  fees 
of  such  stenographer  for  taking  the  testimony  or  furnishing  one  copy 
thereof  to  the  referee."  Judiciary  Law  (Consol.  Laws,  c.  30)  §  116. 
The  purpose  of  the  statute  seems  to  be  to  provide  for  hearings  before 
official  referees  free  from  any  expense  for  referee's  fees  or  stenog- 
rapher's fees  to  the  litigants,  unless  the  expense  of  the  stenographer's 
fees  is  expressly  assumed.  This  does  not  prevent  parties  from  order- 
mg  a  copy  of  the  minutes  and  assuming  the  expense  thereof,  but  such 
expense  does  not  thereby  become  an  item  of  disbursement  to  be  charged 
against  the  unsuccessful  party.  An  unofficial  stenographer  may  be 
called  in  by  the  official  referee  and  the  expense  charged  as  a  disburse- 
ment, provided  the  parties  consent  thereto. 

At  Trial  or  Special  Terms  of  the  Supreme  Court,  where  an  official 
stenographer  is  not  in  attendance,  special  authority  is  given  to  the 
presiding  justice  to  employ  a  stenographer,  whose  compensation  and 
expenses  become  a  county  charge.  Judiciary  Law,  §  162.  This  stat- 
ute, however,  is  not  broad  enough  to  cover  the  employment  of  un- 
official stenographers  by  an  official  referee.  The  provision  permitting 
a  justice  to  order  a  copy  of  the  proceedings  written  out  at  length  from 
•the  stenographer's  notes  has  no  application  to  an  official  referee.  Code 
Civ.  Proc.  §  251.  There  is  no  express  statutory  provision  for  taxing 
stenographer's  fees.  The  rule  is  that  they  are  not  taxable,  unless  the 
parties  have  expressly  stipulated  that  they  may  be  taxed  as  disburse- 
ments. Matter  of  French,  181  App.  Div.  719,  728,  168  N.  Y.  Supp. 
988;  Meads  &  Co.  v.  City  of  New  York,  183  App.  Div.  947,  170  N. 
Y.  Supp.  1072, 

The  motion  for  retaxation  is  denied. 

So  .ordered 


(116  Misc.  Rep.  32) 

In  re  ENNEVERe 

(Surrogate's  Court,  Westchester  County.    June  24,  1921.) 

h  Witnesses  ^==>159(5)— Party  caimot  testify  to  giving  mcHiey  to  person  who 
gave  it  to  decedent. 

On  the  trial  of  a  claim  against  an  estate  for  money  loaned  decedent,  the 
claimant  cannot  testify  that  certain  moneys  were  withdrawn  from  a  bank 
and  given,  with  certain  Instructions,  to  a  person  who  testifies  that  he 
followed  the  instructions  and  gave  the  envelope  containing  the  money, 
without  knowing  the  amount,  to  the  decedent,  as  the  claimant's  testimony 
is  a  link  in  a  chain  of  circumstances  to  prove  the  loan,  and  she  cannot 
accomplish  Indirectly  what  the  statute  (C*ode  Civ.  Proc.  §  829)  prohibits 
from  direct  accomplishment. 
2.  Execntors  and  aAnainistratorB  <&=>221(4)— Claim  need  only  be  proved  by 
preponderance  of  evidenee,  but  evidence  slMHild  be  dear  and  eonvlDcing. 
In  actions  against  an  executor  or  administrator,  founded  on  a  claim 
against  an  estate,  plaintiff  Is  not  required  to  prove  his  case  by  more  than 

^=»Fi>r  other  caMe  Bee  same  topic  &  KEY-NUMB  BR  in  all  Key-Numbered  Dlgeets  it  Indezee 
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a  preponderance  of  the  evidence ;  but  to  make  out  a  preponderance  of  the 
evidence  the  evidence  should  be  clear  and  convincing. 

3.  Executors  and  admnistrators  €=>202(1),  221(4)— Oalm  need  not  be  in 

vnriUng  w  proved  by  disinterested  witnesses. 

There  is  no  rule  that  a  claim  against  the  estate  of  a  decedent  must  be 
in  writing,  or  even  that  it  must  be  made  out  in  ail  substantial  particulars 
by  disinterested  witnesses. 

4.  Executors  and  administrators  4e=»221  (6)-— Evidence  of  oral  admissions  held 

insufficient  to  estabiisli  daim  against  estate. 

On  the  trial  of  a  claim  against  a  decedent's  estate  for  money  loaned  to 
the  decedent,  oral  admissions  by  the  decedent,  uncorroborated  by  any 
other  evidence  having  any  great  value,  held  insufficient,  as  a  matter  of  law 
or  matter  of  fact,  to  establish  a  cause  of  action. 

Proceeding  for  the  judicial  settlement  of  the  account  of  Annetta 
R.  Ennever,  executrix  of  Robert  William  Ennever,  deceased.  On 
hearing  on  claim  against  the  estate.    Claim  disallowed. 

Spalding  &  McCabe,  of  New  York  City  (Ambrose  F.  McCabe  and 
Robert  S.  Johnstone,  both  of  New  York  City,  of  counsel),  for  claimant. 

Charles  E.  Long,  of  White  Plains,  for  executrix. 

SLATER,  S.  The  questions  to  be  decided  herein  arise  out  of  a  claim 
and  the  attempt  to  prove  it.  The  questions  are  two  in  number.  The 
first  relating  to  the  several  motions,  made  by  the  counsel  for  the  de- 
cedent's estate,  to  strike  out  the  testimony  of  the  claimant  and,  finally, 
the  question  upon  the  merits  of  the  claim. 

[1]  The  claimant,  upon  the  trial,  was  permitted  to  say  that  certain 
moneys  were  withdrawn  from  the  bank  and  given  to  a  certain  person 
with  certain  instructions.  Then  such  person  was  called  and  testified 
that  he  followed  the  instructions  so  given  by  the  claimant,  and  gave 
the  envelope  containing  money,  without  knowing  the  anioimt  therein, 
to  the  decedent.  Checks  were  offered  in  evidence  and  excluded  be- 
cause on  the  face  evidenced  personal  transactions  between  the  claim- 
ant and  the  decedent. 

It  is  the  court's  judgment  that  the  evidence  of  the  claimant  herein 
should  be  excluded.  The  testimony  of  the  claimant  was  a  link  in  a 
chain  of  circumstances  to  prove  a  loan.  It  was  an  attempt  to  prove 
by  indirection  an  independent  fact,  which,  coupled  with  subsequent 
testimony,  would  become  part  of  a  personal  transaction.  Such  tes- 
timony of  the  claimant,  if  admitted,  would  support  and  prove  the  con- 
tention of  the  claimant.  She  cannot  be  permitted  to  accomplish  in- 
directly what  the  statute  (Code  Civ.  Proc.  §  829)  prohibits  from  direct 
accomplishment.  The  rule  so  clearlv  set  forth  in  Clift  v.  Moses,  112-N. 
Y.  426.  435,  20  N.  E.  392,  will  be  followed.  Gregory  v.  Fichtner  (Com. 
PI.)  14  N.  Y.  Supp.  891 ;  Matter  of  Carrington,  13  Mills,  254,  148  N, 
Y.  Supp.  952  (2d  Dept.) ;  Leask  v.  Hoagland,  205  N.  Y.  171,  98  N.  E. 
395,  Ann.  Cas.  1913D.  1199 ;  Griswold  v.  Hart,  205  N.  Y.  384,  98  N.  E. 
918,  42  L.  R.  a;  (N.  S.)  320,  Ann.  Cas.  1913E,  790:  Parker  v.  Parsons, 
79  App.  Div.  310,  79  N.  Y.  Supp.  688:  Wilson  v.  Kane,  180  App,  Div. 
77,  167  N.  Y.  Supp.  51 :  O'Connor  v.  Ogdensburg  Bank,  51  App.  Div. 
70,  64  N.  Y.  Supp.  501. 

^s»For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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The  motion  to  strike  out  the  testimony  of  Le  Roy  Wood  and  Anna 
I."  Jensen  is  denied. 

[2,  3]  .There  is  no  written  evidence  or  memorandum  in  support  of 
the  claim.  In  civil  cases  a  plaintiff  is  never  required  to  prove  his  case  by 
more  than  a  preponderance  of  evidence.  This  is  held  to  be  true  of  ac- 
tions against  an  executor  or  administrator,  founded  on  a  claim.  To  make 
out  a  preponderance  of  evidence,  the  evidence  should  be  clear  and  con- 
vincing. There  is  np  rule  of  law  that  the  claim  that  is  proved  must  be 
in  writing,  or  even  that  it  must  be  made  out  in  all  substantial  particulars 
by  disinterested  witnesses.  The  court  or  jury  must  gauge  the  testi- 
mony by  tests  and  standards  which  commonly  guide  the  judicial  con- 
science. In  other  words,  the  rule  of  reason  must  be  used.  McKeon  v. 
Van  Slyck,  223  N.  Y.  392,  119  N.  E.  851 ;  Ward  v.  N.  Y.  Life  Ins. 
Co.,  225  N.  Y.  314,  122  N.  E.  207;  Matter  of  Sherman,  227  N.  Y.  350, 
125  N.  E.  546;  Matter  of  McGillicuddy's  Estate,  194  App.  Div.  28, 
184  N.  Y.  Supp.  755. 

[4]  In  the  light  of  the  principles  laid  down  in  these  cases,  what  is 
deduced  from  the  evidence  in  the  instant  case?  Is  there  a  preponder- 
ance of  evidence  in  favor  of  the  claim  that  satisfies  the  judicial  con- 
science? The  claim  is  for  $4,000  for  money  loaned.  We  have  the 
evidence  of  three  witnesses  who  testify  that  the  decedent  said  he  owed 
that  amount,  or  that  approximate  amount,  to  the  claimant.  These  ad- 
missions would  tend  to  take  the  case  out  of  the  class  of  cases  which 
hold  that,  unless  a  loan  is  proven,"  the  payment  of  the  -money  would  be 
regarded  as  a  gift,  and  as  so  intended,  at  least  in  the  absence  of  any 
evidence  to  show  that  it  was  not  so  intended.  Leask  v.  Hoagland,  su- 
pra; Nay  V.  Curley,  113  N.  Y.  575,  21  N.  E.  698;  Andrews  v.  Cosmo- 
politan Bank,  101  Misc.  Rep.  672,  167  N.  Y.  Supp.  935.  The  evidence 
in  the  case,  other  than  admissions,  is  not  of  great  value.  It  becomes  the 
duty  of  the  court  to  deal  with  the  matter  as  one  of  fact.  Are  the  ad- 
missions sufficient  as  a  matter  of  law  to  support  a  finding  of  fact  in 
favor  of  the  claimant? 

In  the  court's  opinion,  there  is  not  a  preponderance  of  evidence. 
Having  regard  for  the  fact  that  death  has  pealed  the  lips  of  the  de-- 
cedent,  the  evidence  offered  is  not-satisfying,  nor  is  it  reasonably  clear 
and  convincing.  On  practically  the  bare  testimony  of  admissions  made 
by  the  decedent,  I  am  not  convinced  that  a  cause  of  action  is  established. 
The  talk  had  with  Decker  was  regarding  a  new  business  venture  in 
which  Decker  asked  that  the  decedent  contribute  all  the  capital.  The 
admission  of  the  debt  may  have  been  made  for  some  ulterior  purpose. 
Greene,  the  colored  man,  was  an  employee,  and  his  testimony  ranged 
over  a  series  of  figures  between  $3,000  and  $4,000  as  the  amount  of  the 
debt.  Baldwin  was  and  is  the  chauffeur  for  the  claimant.  While  cor- 
roboration was  not  essential  as  to  all  particulars  as  a  matter  of  law, 
I  feel  that  the  record  lacks  the  elements  of  supporting  proof  that 
should  cause  the  court  to  arrive  at  a  conclusion  that  a  cause  of  action 
was  not  well  proven.  Well  proven  means  proof  by  some  other  evidence 
than  the  bare  admissions,  although  these  admissions  may  be  believed 
to  have  been  made.    We  must  look  to  the  quality  of  the  proof  itself. 
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No  doubt  the  claim  is  made  in  good  faith,  and  I  only  question  the 
weight  of  the  proof  as  offered  to  substantiate  a  verdict  for  $4,000. 
I  feel  that  it  is  not  strong  enough  to  predicate  a  liability  against  the 
estate.  It  is  insufficient  in  fact,  and  therefore  insufficient  in  law.  It 
is  not  my  purpose  to  question  the  veracity  of  any  witness,  and  I  do  not 
do  so.    I  will  assume  they  all  told  the  truth. 

I  do  not  understand  that  the  case  of  Gangi  v.  Fradus,  227  N.  Y. 
452,  125  N.  E.  677,  so  much  depended  upon  by  the  claimant,  holds  that 
such  evidence  alone  is  sufficient  to  sustain  a  cause  of  action.  To  hold 
for  the  claimant,  it  must  be  decided  that  bare  admissions  will  support 
a  claim  against  a  dead  man's  estate.  Where  the  decedent's  lips  are 
sealed  in  death,  I  hesitate  to  give  to  his  admissions  against  interest 
that  probative  effect  and  value  that  I  might  apply  were  he  alive,  present 
in  court,  and  able  to  testify  in  denial  or  explanation.  The  utmost  cau- 
tion must  be  used.  The  case  of  Gangi  v.  Fradus,  supra,  grew  out  of  an 
erroneous  charge  to  a  jury  in  a  civil  action;  all  the  parties  being  alive 
and  before  the  court.  It  holds  that  evidence  of  admissions  have  no 
quality  peculiar  to  themselves  or  distinguishing  them  from  the  other 
facts  in  evidence.  The  scrutiny  and  caution  to  be  applied  to  admis- 
sions against  interest  cause  me  to  conclude  that  such  evidence  is  both 
dangerous  and  unsatisfactory,  without  some  other  satisfying  evidence, 
at  least  more  than  exists  in  Ais  case. 

The  claimant  contends,  and  strongly  contends,  that  the  rule  laid 
down  in  Gangi  v.  Fradus,  supra,  applied  to  the  evidence  in  the  instant 
case,  is  ample  to  establish  a  cause  of  action  and  be  deemed  sufficient 
in  law ;  that  the  admissions  are  in  themselves  sufficient  to  sustain  a 
cause  of  action,  either  against  a  living  person,  or  against  the  estate  of 
a  dead  person.  With  this  I  cannot  accede.  The  admissions  in  the  in- 
stant case  against  interest  are  not  well,  or  clearly,  or  satisfactorily 
proven.  The  court  must  bear  in  mind  and  give  consideration  to  the 
statement  made  by  Judge  Crane  in  Matter  of  Sherman,  supra,  when 
he  said : 

"No  doubt,  In  determining  whether  the  preponderance  exists,  the  triers  of 
the  facts  must  not  forget  that  death  has  sealed  the  Ups  of  the  alleged  promisor. 
They  may  reject  evidence  lil  such  circumstances  which  might  satisfy  them  if 
the  promisor  were  living.  They  must  cast  in  the  balance  the  evidence  offered 
upon  the  one  side  and  the  opportunities  for  disproof  upon  the  other.  They 
may,  therefore,  be  proi>erly  instructed  that  to  make  out  a  preponderance,  the 
evidence  should  be  clear  and  convincing." 

In  Gangi  v.  Fradus,  supra,  the  court  laid  down  the  rule  as  to  the 
value  of  admissions  made  against  interest,  and  said  that  the — 

"Jury  in  determining  their  effect,  or  probative  value  or  weight,  must  apply  to 
them  the  rule  of  reason.  *  ♦  •  In  case  they  were  made  in  Ignorance  of 
the  facts,  or  in  an  abnormal  state  of  mind,  or  were  based  in  part  upon  mere 
opinion,  or  were  made  casually,  or  thoughtlessly,  or  insincerely,  •  •  • 
they  may,  in  reason,  deserve  slight  consideration  or  value,  or  none  at  all." 

The  statement  made  in  that  case  that  admissions  against  interest  are 
of  as  great  value  as  evidence  of  disinterested  witnesses  is  qualified  upon 
page  458  of  227  N.  Y.,  on  page  679  of  125  N.  E,  where  the  court  says: 
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"The  making  of  an  admission  of  strong  effect  may  have  in  support  only 
fkint  and  dubious  evidence,  without  justifying  the  declaration  that  admis- 
sions are  a  weak  or  dangerous  kind  of  evidence.  The  weakness  or  danger  is, 
in  such  case,  in  the  proof  of  the  making  and  not  in  the  contents  of  the  admis- 
sion. Instructions  of  scrutiny  and  caution,  as  the  evidewie  warrants,  in  ac- 
cepting the  admissions  as  made,  may  well  be  given.  To  remember  and  narrate 
accurately  the  statements  of  another  is  difficult.  The  narrator  may  be 
thoroughly  honest  in  his  belief  that  he  has  given  the  exact  words  of  the  ad- 
mission, and  be  mistaken.  Transposition  of  a  word  or  words  in  the  narration 
may  give  a  meaning  other  than  the  real.  A  listener  is  liable  to  misunderstand 
or  forget  what  was  really  said  or  intended  by  the  declarant,  or  to  incorrectly 
relate  it  A  word,  or  a  look,  misunderstood,  may  produce  upon  his  mind  a 
meaning  different  from  that  which  the  declarant  intended  to  convey.  The  de- 
clarant may  not  have  expressed  his  meaning.  Admissions  are  easily  fabricated 
or  imagined.  Differing  conditions  may  require  or  should  receive  from  the 
jury  varying  degrees  of  scrutiny,  analysis,  and  caution.  It  is  entirely  proper 
for  the  trial  justice,  if  the  evidence  permits,  to  bring  to  the  attention  of  the 
jury  the  considerations  stated,  or  others  of  similar  character,  as  reasons  for 
caution  and  a  careful  and  zealous  scrutiny  of  the  evidence  of  the  making. 
They  are  such  as  to  impress  any  man  of  common  sense.  We  repeat,  it  is,  how- 
ever, for  the  jury  to  determine  whether  or  not  the  admissions  were  made,  the 
facts  and  conditions  which  affect  the  probative  value,  and  the  value  itself." 

Since  Matter  of  Sherman,  supra,  was  decided  Justice  Page,  of 
the  First  Department,  in  Frisbie  v.  Lucas,  192  App.  Div.  583,  183  N. 
Y.  Supp.  306  (July  1920),  has  written  upon  the  subject.  In  that  case 
the  executor  appealed  from  a  re£eree*s  decision,  allowing  a  claim  for 
services  rendered  and  also  upon  contract.  In  reversing  the  decision, 
the  justice  said : 

"I  do  not  understand  that  the  Court  of  Appeals  intended  to  alter  the 
principles  or  policy  of  the  earlier  decisions,  but  only  to  correct  errors  in  their 
application  by  lower  courts.  The  court  never  said  that  as  a  matter  of  law  the 
witness  must  be  corroborated  in  all  substantial  particulars.  Nor  did  it  in- 
tend to  lay  down  a  different  hile  as  to  the  burden  of  proof  resting  on  the  plain- 
tiff In  these  and  other  civil  cases" 

— and  held  that  the  evidence  produced  was  not  of  the  quality  that  was 
necessary.  So  in  the  instant  case  the  evidence  of  admissions  lacks 
quality.    The  claimant  has  not  sustained  tlie  burden  of  proof. 

When  the  court  applies  the  rule  of  reason,  gives  careful  scrutiny 
and  the  caution  which  should  attend  proof  by  admissions  made  by  a 
person  who  cannot  arise  in  the  courtroom  to  deny,  or  explain  state- 
ments claimed  to  have  been  made  by  him,  it  must  conclude  and  de- 
termine, measuring  the  evidence  by  the  ordinary  and  standard  rules, 
that  the  claimant  has  failed  as  a  matter  of  law  to  produce  evidence 
sufficient  to  sustain  a  cause  of  action.  My  judicial  conscience  repels 
the  suggestion  that  a  cause  of  action  is  established,  and  I  decline  to 
hold  that  bare  admissions  of  a  decedent  will  support  a  claim  against 
a  dead  man's  estate. 
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(115  Misc.  Rep.  588) 

Id  re  BURNHAJMrs  WILL. 

(Surrogate's  CJourt,  Westchester  CJounty.    June  14,  1921.) 

1.  WUte  <@=>324(1)— Questioiis  on  contested  probate  ajre  fw  jury,  if  reaaoa- 

able  men  might  draw  different  inferences. 

In  a  contested  proceeding  for  the  probate  of  a  will,  the  determina- 
tion of  questions  of  fact  is  for  the  Jury,  and  the  court  is  not  justified 
in  withdrawing  such  questions  from  their  consideration,  if  upon  a 
consideration  of  the  entire  evidence  reasonable  men  might  draw  different 
inferences. 

2.  Wills  <^=>55(1)— Mere  seintiUa  insufficient  to  overcome  presumption  of 

sanity. 

A  mere  scintilla  of  evidence  is  not  sufficient  to  overcome  the  pre- 
sumption of  the  sanity  of  a  testator. 

3.  Wills  <&=>337— On  contested  probate  proceeding,  ver^et  governed  by  rules 

in  other  cases. 

In  a  contested  proceeding  for  the  probate  of  a  will,  the  verdict  of  the 
Jury  must  be  considered,  and  its  effect  determined,  under  the  same  rules 
governing  the  court  in  the  review  of  a  verdict  in  other  cases,  where  by 
Constitution  or  statute  the  parties  have  a  right  to  a  Jury  trial. 

4.  Wills  ^3^55(5)— Evidence  held  sufficient  to  support  finding  of  testamentary 

incapacity. 

'Evidence  held  sufficient  to  support  a  Jury  finding  that  testatrix  was 
of  unsound  mind  when  she  executed  a  will  disinheriting  her  only  child, 
an  epileptic  son,  Just  before  her  removal  to  a  hospital,  where  she  died 
a  few  hours  later. 

5.  Wills  <e=>£ra— Test  of  testamentary  capacity  stated. 

A  testator  must  have  strength  and  clearness  of  mind  and  m^nory 
sufficient  to  know  in  general,  without  prompting,  the  nature  and  extent 
of  the  property  of  which  he  is  about  to  dispose,  the  nature  of  the  act 
which  he  is  about  to  perform,  and  the  names  and  identity  of  the  per- 
sons who  are  the  proper  objects  of  his  bouD>ty,  and  his  relation  towards 
them. 
0.  Wills   <&=^52 (2)— Burden  on  proponents,   whi»i  will   unnaturaL 

Where  a  will  was  an  unnatural  one,  and  inconsistent  with  the  duties 
and  obligations  of  the  testatrix,  in  that  it  disinherited  her  only  child,  it 
was  the  duty  of  the  proponents  to  give  some  reasonable  explanation  of 
its  unnatural  character,  or  at  least  to  show  that  it  was  not  the  result 
of  mental  incapacity. 

7.  Wills  <&=^337— When  motions  to  set  aside  verdict  granted,  stated. 

Motions  to  set  aside  the  findings  of  the  Jury  as  to  testamentary 
capacity,  restraint,  fraud,  and  undue  influence  are  addressed  to  the 
sound  discretion  of  the  court  and  involve  the  inquiry  whether  substan- 
tial Justice  has  been  done,  and  where  the  evidence  is  so  far  contrary 
to  the  finding  as  to  indicate  that  the  Jury  must  have  been  influenced  by 
passion,  prejudice,  partiality,  or  mistake,  or  failed  to  give  proper  eon- 
sideration  to  the  evidence  through  misapprehension  as  to  its  effect,  and 
it  is  clear  that  Injustice  has  been  done,  it  is  the  duty  of  the  court  to  set 
aside  the  verdict. 

8.  Wills  <$='52(1) — ^Proponents  have  burden  of  showing  capacity. 

One  presenting  a  will  for  probate  asserts  that  the  testator  was  quail- 
fled  by  the  statute  to  make  it,  and  must  sustain  the  burden  imposed 
on  him. 

9.  Wills  <&=s>337— Court  cannot  substitute  opinion  as  to  facts  tor  that  of 

Jury. 

In  a  contested  proceeding  for  the  probate  of  a  will,  the  court  has  no 
right  to  substitute  its  opinion  for  the  opinion  of  the  Jury  on  questions 

•^=:9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sur.  Ct.)  IN  BE  bubnham's  will  183 

(1S9  N.T.S.) 

of  fact  in  conflict,  unless  it  can  be  shown  that  the  yerdlct  was  ren- 
dered by  passion,  prejudice,  mistake,  or  bias,  or  not  supported  by  the 
evidence. 

10.  Wills  <&=»337— lYobabili^  of  dUferent  result  eonsidered  oo  motion  to 
set  aside  verdict. 

On  a  motion  to  set  aside  the  specific  findings  of  the  Jury  in  a  contested 
proceeding  for  the  probate  of  a  will,  the  probability  that  the  result  on 
a   retrial  would  be  the  same  must  be  taken  into  consider&tion. 

11.  WOls  «=>333— Findiiig  of  no  undue  influence  eonslsteot  with  finding  of 
incapacify. 

In  a  proceeding  to  probate  a  will,  si  finding  by  the  Jury  that  there 
was  no  restraint,  fraud,  or  undue  influence  is  consistent  with  its  finding 
that  the  testatrix  was  of  unsound  mind. 

12.  Wills  <&=»156— Undue  influanee  inconsistent  with  Insanity. 

Undue  influence  is  influence  by  a  stronger  mind  on  one  of  weaker, 
but)  sound,  mental  condition,  and  presupposes  one  who  in  law  may  be 
influenced,  and  is  inconsistent  with  insanity. 

Proceeding  for  the  probate  of  the  last  will  and  testament  of  Matilda 

E.  Bumham,  deceased.    On  motions  by  each  party  to  set  aside  specific 
findings  of  the  jury.    Motions  denied,  and  probate  refused. 

See,  also,  114  Misc.  Rep.  455,  186  N.  Y.  Supp.  520. 

Herman  A.  Schupp,  of  Port  Chester:  (Martin  Conboy  and  Joseph 

F.  Collins,  both  of  New  York  City,  of  counsel),  for  proponents. 
Frederick  P.  Close,  of  White  Plains,  and  Edward  S.  Slater,  of  New 

York  City  (Lee  Parsons  Davis,  of  White  Plains,  of  counsel),  for 
special  guardians  and  contestants. 

SLATER,  S.  Upon  the  trial,  the  issues  Nos.  1,  2,  and  3,  all  relat- 
ing  to  the  execution  of  the  will,  were  taken  from  the  jury,  and  a  verdict 
directed  by  the  court  in  favor  of  the  will.  The  issue  No.  4  relates  to 
testamentary  capacity,  and  the  issues  Nos.  5  and  6  relate  to  restraint, 
fraud,  and  undue  influence.  The  jury  found,  in  answer  to  the  specific 
question  No.  4  that,  at  the  time  of  the  execution  of  the  will,  the  de- 
cedent was  of  unsound  mind  and  did  not  possess  testamentary  capacity, 
and,  as  to  the  specific  questions  Nos.  5  and  6,  that  the  will  was  not 
procured  through  restraint,  or  fraud,  or  undue  influence. 

The  proponents  move  t9  set  aside  the  specific  verdict  of  the  jury 
upon  the  issue  of  mental  capacity.  The  contestant  moves  to  set  aside 
the  specific  verdict  of  the  jury  upon  the  issues  of  restraint,  fraud,  and 
undue  influence.  These  motions  are  made  because  it  is  claimed  that 
the  verdict  of  the  jury  upon  these  issues  is  against  the  evidence  and 
the  weight  of  evidence  and  contrary  to  law. 

[1]  The  application  of  the  tests,  applied  by  this  court  in  Matter 
of  Tymeson,  114  Misc.  Rep.  643,  187  N.  Y.  Supp.  330,  when  applied 
in  the  instant  case,  compelled  the  court  to  submit  the  issues  to  the  jury. 
The  law  now  gives  the  determination  of  questions  of  fact  in  a  case  like 
this  to  a  jury  for  their  verdict,  and  the  court  is  not  justified  in  with- 
drawing such  questions  from^he  consideration  of  a  jury,  if  upon  a  con- 
sideration of  the  entire  evidence  reasonable  men  might  draw  different 
inferences.    Tousey  v.  Hastings,  194  N.,  Y.  79,  86  N.  E.  831 ;  Matter 
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of  Case,  214  N.  Y.  199,  108  N.  E.  408.  The  correct  rule  applicable  to 
this  case  is  stated  in  Hagan  v.  Sone,  174  N.  Y.  317,  at  page  323,  66 
N.  E.  073,  at  page  975,  as  f  oUows : 

"The  plaintiffs  proof  might  not  have  satisfied  the  jury  that  the  deceased 
was  either  Incompetent  to  make  a  will  or  subjected  to  any  undue  influence* 
(but  there  was  enough  of  it  to  require  us  to  hold  thfit  the  jury  was  the 
branch  of  the  court  that  the  law  required  to  pass  upon  it  Questions  of  fact 
arising  in  a^  action  to  determine  the  validity  of  a  will  are  no  different  in 
this  respect  from  questions  of  fact  in  any  other  case.  When  evidence 
is  given  of  such  a  character  that  different  inferences  may  fairly  and  rea- 
^sonably  be  drawn  from  it,  the  fact  must  be  determined  by  the  jury.  The 
''good  sense  of  the  jury,  when  aided  by  proper  Instructions  from  the  court* 
is  the  best,  and,  indeed,  the  only,  protection  that  litigants  ordinarily  have 
in  the  determination  of  issues  of  fact,  depending:  upon  conflicting  evidence, 
even  when  such  issues  arise  in  actions  to  determine  the  validity  of  the 
most  important  testamentary  instruments."  Matter  of  Strong,  179  App.  Div. 
547,  166  N.  Y.  Supp.  862. 

[2,  3]  A  mere  scintilla  of  evidence  is  not  sufficient  to  overcome  the 
presumption  of  the  sanity  of  the  party  executing  the  will,  and  the  ver- 
dict of  the  jury  must  be  considered  and  its  effect  determined  under  the 
same  rules  that  govern  the  court  in  the  review  of  the  verdict  of  the 
jury  in  other  cases,  where  by  the  Constitution  or  by  the  statute  the  par- 
ties have  the  right  to  a  jury  trial.  Matter  of  Eno  (1st  Dept.,  April  8, 
1921)  196  App.  Div.  131,  187  N.  Y.  Supp.  756;  Matter  of  Spang  (1st 
Dept.,  May  27,  1921)  197  App.  Div.  310,  188  N.  Y.  Supp.  754.  In  the 
instant  case  the  conflict  of  evidence  is  clear,  and  warranted  the  sub- 
mission of  the  issues  to  the  jury  as  sole  judge  of  the  facts.  Matter 
of  Barney,  185  App.  Div.  782,  174  N.  Y.  Supp.  242;  Matter  of  Hurley, 
189  App.  Div.  664,  179  N.  Y.  Supp.  11 ;  Matter  of  Eno,  supra;  Matter 
of  Patrick  Donohue,  188  N.  Y.  Supp.  760  (Surrogate  Foley). 

Mrs.  Bumham  was  about  72  years  of  age.  She  left  as  her  next  of 
kin  an  only  child,  a  son  aged  44  years,  an  incompetent,  a  victim  from 
epilepsy  from  about  the  age  of  11  years,  who  is  the  contestant  herein. 
This  son  is  now  an  inmate  of  the  State  Hospital  at  Poughkeepsie,  N. 
Y.  The  will  bequeathes  practically  $150,000  of  property,  all  to 
strangers  of  the  blood,  to  friends,  and  to  charity,  disregarding  all 
claims  of  nature.  The  son  was  disinherited^  The  will  was  what  might 
be  termed  a  deathbed  will.  Matter  of  Seagrist,  1  App.  Div.  615,  620, 
37  N.  Y.  Supp.  496.  It  was  an  unnatural  one,  and  contrary  to  natural 
duty  or  affection.  There  was  offered  in  evidence  a  prior  will,  made 
about  18  months  before  the  death  of  the  decedent,  while  she  apparently 
was  in  good  health,  under  the  terms  of  which  prior  will,  after  giving" 
certain  legacies  to  much  the  same  people  as  mentioned  in  the  latter  will, 
she  disposed  of  the  balance  of  the  estate  to  charity.  The  present  will 
was  made  while  the  testatrix  was  on  her  deathbed  and  weakened  by 
disease. 

So  far  as  the  contestant  is  concerned,  the  vital  change  made  in  the 
present  will  from  the  former  one  is  found  in  the  seventh  paragraph. 
It  was  conceded  by  counsel  on  both  sides  that  under  the  terms  of  the 
former  will  the  decedent  died  intestate  as  to  about  $30,000,  which 
passed  to  the  incompetent  son,  because  the  gift  to  charity  violated  sec- 
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tion  17  of  the  Decedent  Estate  Law  (Consol.  Laws,  c-  13).  The  new 
and  added  portion  to  the  seventh  paragraph,  as  set  forth  in  the  present 
will,  is  involved  and  complex.  It  gives  the  residue  which  would  have 
passed  to  the  son  under  the  former  will  to  the  legatees  in  the  third 
paragraph  of  the  present  will,  in  addition  to  their  legacies  therein  stated, 
in  proportion  to  the  amounts  given.  This  additional  gift  is  indirect 
and  confusing  to  even  a  normal  mind.  The  new  paragraph  diverts 
from  the  testatrix's  son  the  interest  he  would  take  by  force  of  the 
statute  of  distribution,  under  the  former  will.  The  new  and  added 
clause  is  as  follows : 

"In  the  event,  however,  it  shaU  appear  that  the  sum  which  might  be 
payable  to  the  library  and  reading  room  of  the  viUage  of  Port  Qhester; 
under  the  provisions  of  this  paragraph,  would  be  or  represent  more  than 
oce-half  part  of  my  estate  after  the  payment  of  my  debts,  the  surplus  oyer 
said  one-half  part  I  direct  shall  be  added  to  the  legacies  provided  for  in 
the  several  subdivisions  of  paragraph  third  of  this  will,  and  that  all  of  said 
legacies  in  said  paragraph  then  shall  be  increased  proportionately.'* 

It  adds  the  $30,000  to  the  legacies  already  given  by  definite  and 
fixed  amounts,  by  a  method  not  calculated  to  be  altogether  clear  until 
a  final  accounting,  but  by  a  method  sure  in  diverting  from  the  son  that 
which  fell  to  him  by  reason  of  the  mother's  intestacy  of  part  of  her 
estate.  Therefore  the  only  question  for  my  determination  is  whether 
the  verdict  is  against  the  weight  of  evidence,  and  so  far  against  the 
weight  of  evidence  as  to  indicate  sympathy,  passion,  or  prejudice  as 
the  procuring  cause  of  the  verdict.  Is  there  enough  evidence  to  sup- 
port the  finding  that  the  decedent  was  not  of  sound  mind  when  she  exe- 
cuted the  paper  propounded  as  her  last  will  and  testament?  Matter 
of  Ruef,  180  App.  Div.  203,  167  N.  Y.  Supp.  498,  2d  Dept,  affirmed 
223  N.  Y.  582,  119  N.  E.  1075;  Matter  of  Case,  214  N.  Y.  199,  108 
N.  E.  408.  While  the  proponents  claim  there  is  some  evidence  in  the 
case  to  establish  the  mental  capacity  of  the  decedent,  there  is  abundant 
evidence  to  the  contrary.  There  is  ample  evidence  that  the  decedent 
was  a  loving  mother  and  had  the  usual  natural  affection  for  an  afflicted 
child.  She  with  infinite  patience  waited  for  the  day  when  the  boy 
should  come  home  to  her  from  the  asylum  cured  from  his  mental  ail- 
ment. 

[41  We  are  now  confronted  with  the  important  inquiry  as  to  the 
decedent's  mental  condition  on  the  evening  in  question.  Was  she  in  all 
respects  competent  to  make  a  will  (Code  Civ.  Proc.  §  2614)?  The  de- 
cedent had  been  suffering  from  a  prolonged  illness  and  had  been  under 
the  care  of  a  physician  and  nurse  since  June,  1920.  Mrs.  Burnham  died 
November  6,  1920,  at  about  4  o'clock  a.  m.,  at  the  United  Hospital  in 
Port  Chester,  wher^e  she  had  been  removed  from  her  home  at  about 
10  o'clock  the  evening  before.  The  will  was  executed  at  about,  or  a 
little  after,  8  o'clock  on  the  evening  of  November  5,  1920,  at  her  home. 
She  was  a  sufferer  from  cancer,  Bright's  disease,  kidney  trouble,  and 
fistula.  The  daily  charts  of  the  attending  nurse  from  September  19th 
to  and  including  the  time  of  her  death  are  in  evidence  in  the  case  anc^ 
are  highly  important.  These  charts  indicate  her  physical  condition 
during  all  this  time,  and  show  conclusively  that  her  condition  was  rapid- 
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ly  becoming  worse.  The  nurse  fully  explained  them,  and  told  of  the 
patient's  general  physical  condition.  The  decedent  was  informed  about 
October  1st  by  her  physician  that  she  had  cancer,  and  from  that  time 
her  condition  kept  getting  worse. 

We  now  approach  the  evidence  bearing  on  the  mental  condition  of 
the  deceased  at  the  particular  time  when  she  executed  the  will.  On 
November  3d  her  fllness  became  desperate,  says  the  nurse.  The 
deceased  was  in  bed.  She  was  gradually  growing  weaker.  She  had 
frequent  vomiting  spells,  was  cold,  and  had  a  clammy  perspiration.  On 
November  4th  the  intestines  blockaded  for  good.  Matter  of  Strong, 
179  App.  Div.  539,  545,  166  N,  Y.  Supp.  862.  The  nurse  testified  that 
on  November  5th  she  was  in  an  exhausted  condition.  On  the  after- 
noon of  November  5th,  at  2  p.  m.,  she  commenced  to  vomit  fecal  mat- 
ter. She  vomited  during  that  day  at  intervals  of  about  one  hour, 
and  had  a  vomiting  spell  at  about  7 :30  p.  m.,  30  minutes  before  the  will 
was  executed.  During  the  day  of  November  5th  her  heart  was  weak 
and  she  was  dizzy  in  the  head.  Within  20  minutes  after  the  signing  of 
the  will  she  became  bluish.  At  7 :30  o'clock  she  asked  for  Mr.  Schupp, 
the  attorney.  He  arrived  in  about  15  minutes.  The  prepared  will- 
was  in  his  possession.    There  is  testimony  that  the  telephone  call  was: 

''Aunty  is  asking  for  you.    Will  you  come  around  as  soon  as  yon  can?^ 

He  apparently  had  the  same  paper  Mrs.  Allen  referred  to  in  her  tes- 
timony, when  she  swore  Mrs.  Bumham  had  said  to  her  a  week  before : 

"Herman  has  been  here,  and  wants  me  to  sign  some  papers,  and  I  told 
him  I  would  go  to  his  office  some  time." 

In  this  manner  she  had  refused  to  execute  the  paper  in  October  at 
a  time  when  Mrs.  Allen  said  she  was  rational.  The  evidence  clearly 
shows  that  at  the  time  the  attorney  arrived  she  was  in  a  critical  con- 
dition.   She  was  in  extremis. 

There  is  a  conflict  in  the  testimony  of  the  nurse  given  upon  the 
trial,  and  her  prior  testimony  given  in  December,  1920,  before  the  sur- 
rogate in  her  examination  as  a  witness  to  the  will.  Code  Civ.  Proc. 
%  2611.  It  relates  to  an  important  circumstance  prior  to  the  time  of  the 
execution  of  the  will.  Did  Mrs.  Bumham,  or  did  Mr.  Schupp,  her 
attorney,  ask  the  nurse  to  send  for  a  neighbor  to  act  as  a  witness?  Her 
testimony  upon  this  point  is  at  variance  and  contradictory  in  the  two 
examinations. 

The  nurse  testified  that,  when  the  will  was  signed,  the  decedent  was 
in  a  dying  condition.  The  decedent  had  been  informed  of  her  general 
condition  by  her  physician.  The  nurse  understood  her  critical  condi- 
tion. The  attorney  had  been  informed  of  it,  but,  in  the  face  of  such 
information,  the  nurse  and  the  other  witness  to  tKe  will  testified  that, 
after  the  will  had  been  executed,  the  attorney— 

"stood  at  the  foot  of  the  bed  with  the  will  In  his  hand,  and  he  tnmed  to 
her  [the  decedent],  and  he  said,  *Thls  Is  your  last  will  and  testament.' 
She  said,  'Yes.'  He  said,  *You  are  not  entirely  satisfied  with  this  will?' 
She  said,  *No.'  He  said,  TTon  are  going  to  make  another  will,  when  yon 
get  better,  are  yon  not?'     She  said,  *Yes/  " 
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It  was  testified  that  at  6  o'clock  the  deceased  said  she  realized  "her 
time  had  come,"  but  at  the  time  of  the  execution  of  the  will  she  answer- 
ed "No"  and  "Yes"  to  questions  by  the  attorney  as  to  whether  she  was 
entirely  satisfied  with  the  will  and  would  make  another  one  when  she 
got  better.  There  was  no  discussion  by  her,  and  such  categorical  re- 
plies are  indeed  diflferent  from  the  facts  in  Pettit  v.  Pettit  (No.  1)  149 
App.  Div.  485,  490,  134  N.  Y.  Supp.  133. 

On  October  29, 1920,  one  week  before  she  executed  the  paper  writing, 
she  told  Mrs.  Allen,  a  friend,  a  witness  called  by  the  proponent,  that — 

"Herman  has  been  here,  and  wants  me  to  sign  some  papers,  and  I  told  him  I 
would  so  to  his  office  some  time." 

The  paper  writing  was  apparently  prepared  in  October;  the  word 
"October"  was  typewritten  in  and  later  marked  out.  Therefore  there 
were  times  during  which  she  had  no  intention  of  making  a  will.  There 
is  no  proof  of  any  direction  to  make  a  will,  and  the  will  was  not  read 
to  or  by  the  decedent  in  the  presence  of  the  witnesses.  There  is  no 
proof  that  the  decedent  knew  its  contents.  Mr.  Schupp,  the  attorney, 
was  in  her  sickrooqi  alone  trith  her  for  15  minrtes  preceding  the  ex- 
ecution of  the  will.  Her  answers  to  the  questions  attending  the  formal- 
ities of  the  execution  of  the  will  were  categorical.  Mies  Sullivan  says 
she  asked  for  her  glasses,  whicih  request  was  from  force  of  habit,  and 
would  not  necessarily  indicate  the  exercise  of  mental  power. 

The  wdl  was  executed  a  few  hours  before  the  death  of  Matilda  E. 
Bumham.  She  was  confessedly  at  that  time  in  a  very  critical  condi- 
tion. During  the  day  she  was  exhausted,  and  suffered  many  vomiting 
spells  of  fecal  matter,  there  was  a  stoppage  of  the  bowels,  due  to  a 
disease  which  was  cancerous  in  its  nature  and  which  affected  her 
whole  system.  "See  Matter  of  Spang  (1st  Dept.)  supra. 

[6]  The  real  test  of  mental  capacity  has  been  agreed  upon  by  the 
great  weight  of  authorities  as  follows:  The  testator  must  have 
strength  and  clearness  of  mind  and  memory  sufficient  to  know  in  gen- 
eral, without  prompting,  the  nature  and  extent  of  the  property  of  which 
he  is  about  to  dispose,  the  nature  of  the  act  which  he  is  about  to  per- 
form, and  the  names  and  identity  of  the  persons  who  are  the  proper 
objects  of  his  bounty,  and  his  relation  toward  them.  Delafield  v.  Par- 
ish, 25  N.  Y.  35. 

In  the  instant  case,  was  Mrs.  Burnham  capable  mentally  of  knowing 
and  remembering  who  were  her  relations,  or  her  relationship  or  re- 
sponsibility to  them?  Was  she  mentally  capable  of  forming  a  decision 
as  to  the  disposition  of  her  property,  and  of  recollecting  her  decision 
throughout  the  disposition  of  it?  At  the  time  of  the  testamentary  disr- 
position,  was  the  natural  intelligence  and  memory  and  judgment  per- 
verted by  disease?  Was  she  in  a  situation  mentally  to  comprehend  her 
relation  to  this  afflicted  and  helpless  son?  Was  she  of  disposing  mind 
and  memory?  Could  she  comprehend  the  indirect  method  of  adding 
to  the  legacies  given  in  the  third  paragraph  of  the  paper  writing, 
which  took  from  her  son  what  was  his  by  force  of  law? 

The  jury  considered  these  questions,  and  decided  that,  when  she 
executed  the  will,  she  was  mentally  incapable  of  knowing  the  extent 


Digitized  by 


Google 


188  189  NEW  YOBK  SUPPLEMENT  (Suf.  Ct» 

and  value  of  her  property,  of  having  a  fixed  wish  and  a  judgment  in 
the  disposition  of  her  property,  that  disease  had  so  impoverished  her 
memory  that  she  could  not  collect  in  her  mind  without  prompting  the 
particulars  or  elements  of  the  business  to  be  transacted,  and  to  hold 
them  in  her  mind  a  sufficient  length  of  time  to  perceive  at  least  their 
obvious  relations  to  each  other.  Matter  of  Will  of  Snelling,  136  N. 
Y.  515,  32  N.  E.  1006.  They  were  of  the  opinion  that  she  did  not  fully 
understand  the  provisions  of  the  paper,  by  reason  of  her  physical  con- 
dition at  the  time  she  executed  it. 

The  scene  in  the  sickroom  does  not  indicate  to  the  court  that  she  had 
the  clearness  of  mind,  or  comprehended  the  nature  of  the  act  which 
she  then  had  performed,  or  appreciated  its  bearings,  or  knew  the  natural 
objects  of  her  bounty,  or  had  an  intelligent  grasp  of  affairs,  such  as 
the  law  demands  from  a  person  mentally  capable  to  make  a  last  will 
and  testament.  The  answers  to  the  questions  asked  her  indicate  a  weak- 
ened mind — dL  mind  incapable  of  understanding  the  nature  of  her  act 
and  its  consequences.  Matter  of  Spang  (May  27th,  1921)  supra.  It 
is  significant  of  her  physical  condition  ^  the  time  she  executed  the 
will. 

[B]  The  will  being  an  unnatural  one,  and  inconsistent  with  the  duties 
and  obligations  of  the  testatrix,  a  mother,  to  the  son,  it  imposed  upon 
the  proponents  the  duty  of  giving  some  reasonable  explanation  of  its 
unnatural  character,  or  at  least  of  showing  it  was  not  the  result  of 
mental  incapacity.  •  In  my  opinion,  they  have  not  done  this. 

The  proponent  did  not  call  any  expert  medical  witnesses.  The  twa 
experts  called  for  the  contestant,  admittedly  experts  in  mental  disorders, 
in  answer  to  the  hypothetical  question  involving  the  facts,  being  largely 
based  upon  the  charts  and  the  testimony  of  the  nurse,  and  the  other 
witness  to  the  will,  and  not  based  upon  an  erroneous  hypothesis  (Philips 
V.  Philips,  77  App.  Div.  113,  121,  78  N.  Y.  Supp.  1001,  affirmed  179" 
N.  Y.  585,  72  N.  E.  1149),  testified  that  the  decedent  was  incapable  of 
tmder standing  the  nature  of  her  acts  and  their  consequences,  and  in 
effect  that  she  was  mentally  incapable  to  make  a  will.  The  material 
witnesses  in  the  case  were  the  nurse.  Miss  Sullivan,  the  other  witness 
to  the  will,  and  Mrs.  Allen,  the  personal  friend  of  the  decedent.  The 
other  witnesses  for  the  proponent  gave  immaterial  testimony  upon  the 
issue  of  testamentary  capacity,  because  none  of  the  incidents  which 
they  narrated  were  at  or  nearer  than  one  week  before  the  execution 
of  the  will.  They  were  more  or  less  remote  from  the  time  of  the  exe- 
cution of  the  will.  They  testified  that  she  was  rational.  Two  witnesses 
failed  to  state  conversations  upon  which  to  base  an  impression  of  ra- 
tionality. The  family  physician  saw  her  at  6  o'clock  p.  m.  of  the  day 
the  will  was  executed  and  testified  she  was  rational. 

[7  J  Such  motions  as  these  are  addressed  to  the  sound  discretion  of 
the  court,  involving  the  inquiry  whether  substantial  justice  has  been 
done.  Barrett  v.  Third  Avenue  R.  R.  Co.,  45  N.  Y.  628.  Where  the 
evidence  is  so  far  contrary  to  the  jury's  finding  as  to  indicate  the  jury 
must  have  been  influenced  by  passion,  prejudice,  partiality,  or  mis- 
take, or  that  they  failed  to  give  proper  consideration  to  the  evidence 
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through  misapprehension  as  to  its  eflfect,  and  where  it  is  clear  to  the 
court  that  injustice  has  been  done,  it  is  the  duty  of  the  court  to  set 
aside  the  verdict.  Dwight  v.  Germania  Life  Ins.  Co.,  103  N.  Y.  341, 
359,  8  N.  E.  654,  57  Am.  Rep.  729;  Berkowitz  v.  Consolidated  Gas  Co. 
of  New  York,  134  App.  Div.  389,  391, 119  N.  Y.  Supp.  100;  Perham  v. 
Cottle,  98  Misc.  Rep.  48,  61,  162  N.  Y.  Supp.  21,  affirmed  178  App. 
Div.  949,  165  N.  Y.  Supp.  1106. 

In  my  judgment,  the  jury's  verdict  on  the  question  of  testamentary 
capacity  is  amply  justified.  It  clearly  cannot  be  said  the  verdict  is 
without  evidence  to  support  it,  nor  can  it  be  said  that  the  verdict  in- 
dicates passion  or  prejudice  or  bias  on  the  part  of  the  jury,  and  there 
is  no  sign  that  their  verdict  was  affected  by  other  than  fair  and  rational 
considerations.    Surely  no  injustice  has  been  done.  ^ 

[8-10]  The  proponents  have  failed  to  sustain  the  burden  imposed 
upon  them  under  the  decisions  and  the  Code.  He  who  presents  a  will 
asserts  that  the  testator  was  qualified  by  the  statute  to  make  it.  Roll- 
wagen  v.  Rollwagen,  63  N.  Y.  504,  517;  Dobie  v.  Armstrong,  160  N. 
Y.  584,  55  N.  E.  302;  Matter  of  Kindberg,  207  N.  Y.  220,  100  N..  E. 
789;  Matter  of  Schreiber,  112  App.  Div.  495,  98  N.  Y.  Supp.  483; 
Matter  of  Smith,  180  App.  Div.  669,  674,  168  N.  Y.  Supp.  135,  2d 
Dept.;  Matter  of  King,  89  Misc.  Rep.  638,  649,  154  N.  Y.  Supp.  238; 
C.  C.  P.  §  2614. 

The  contestant  contends  that  the  verdict  upon  this  issue  had  ample 
support  in  the  evidence,  and  it  should  not  be  disturbed  by  the  court 
upon  this  motion.  The  court  -has  no  right  to  substitute  its  opinion  for 
the  opinion  of  the  jury  upon  questions  of  fact  in  conflict,  unless  it  can 
be  shown  that  the  verdict  was  rendered  by  passion,  prejudice,  mistake, 
or  bias,  or  not  supported  by  evidence.  I  do  not  disagree  with  the  jury 
upon  their  finding  upon  the  issue  of  testamentary  capacity.  I  feel 
confident  that  the  verdict  as  to  mental  capacity  of  the  decedent  is  sound, 
is  justified,  and  is  founded  upon  evidence  to  support  it,  and  therefore 
should  not  be  disturbed.  If  there  was  a  retrial,  the  result,  in  my  opin- 
ion, would  be  the  same.  This  probability  must  be  taken  into  considera- 
tion by  the  court.  Matter  of  Spang,  May,  1921,  1st  Dept. ;  Matter  of 
Patridc  Donohue,  supra. 
The  motion  of  the  proponent  is  denied. 

As  to  the  motion  of  the  contestant:  The  contestant  charged  that 
restraint  and  fraud  and  undue  influence  were  exerted  upon  the  dece- 
dent, and  that  the  verdict  upon  the  issues  Nos.  5  and  6  is  against  the 
evidence  and  the  weight  of  evidence. 

[11,12]  The  jury's  verdict  on  this  issue  is  consistent  with  their 
verdict  upon  the  issue  of  testamentary  capacity.  Should  I  sustain  the 
contestant's  motion,  it  would  be  to  violate  the  rule  laid  down  by  Mr. 
Justice  Woodward  in  Matter  of  Dunn,  184  App.  Div.  386,  396,  171 
N.  Y.  Supp.  1056,  wherein  he  recites  that  you  cannot  unduly  influence 
an  incapable  mind.  An  allegation  of  undue  influence  is  inconsistent 
with  an  allegation  of  insanity.  Kinne  v.  Johnson.  60  Barb.  69;  Matter 
of  Hock,  74  Misc.  Rep.  15,  29,  129  N.  Y.  Supp.  196;  Matter  of  Brand, 
185  App.  Div.  134,  173  N.  Y.  Supp.  169;  Estate  of  Theresa  O'Brien, 
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186  N.  Y.  Supp.  266  (Surrogate  Foley).  Undue  influence  presupposes 
some  one  who  in  law  may  be  influenced.  Whether  there  may  be  differ- 
ent degrees  of  compos  mentis  is  questionable.  The  theory  is  that  the 
influence  must  be  of  a  stronger  mind  upon  a  weaker  sound  mental  con- 
dition. Thus,  in  the  instant  case,  consistency  will  not,  indeed,  be 
sacrificed. 

The  jury  having  found  by  their  verdict  that  the  decedent  did  not  have 
a  legal  mind,  and  that  Mrs.  Bumham  was  not  unduly  influenced,  the 
court  has  no  thought  to  disturb  their  verdict.  Consequently  I  deny 
the  motion  of  the  contestant. 

Submit  decree  refusing  probate  to  the  last  will  and  testament  pro- 
pounded, because  of  the  verdict  of  the  jury  finding  that  the  decedent 
was  iftentally  incapable  of  executing  the  propounded  paper  writing. 

Decreed  accordingly. 


(116  Misc.  Rep.  19) 

In  re  YARD'S  ESTATE. 

(Surrogate'8  Court,  New  York  County.    June  28,  1921.) 

1.  Courts    <fc=»200^— Surroe:ato    has    jurisdiction    to    order    poymenl    to 

beoeflciaiys  wife  of  part  of  ineome  of  testamentary  trust. 

The  Surrogate's  Court,  under  the  equity  powers  granted  to  it  by 
Code  Civ.  Proc.  S  2510,  has. Jurisdiction  of  application  of  wife  for  pay- 
ment to  her,  for  her  support  and  maintenance  in  accordance  with  pro- 
vision of  separation  agreement  between  her  and  her  husband,  of  half 
of  income  of  trust  directed  by  a  will  to  be  paid  to  hiln. 

2.  Husband   and   wife   ^=^78(3)^-Sepanidoii  agreement   for   payment    to 

wife  out  of  trust  funds  bindbig,  unless  set  aside  or  impeaehed. 

A  separation  agreement,  providing  for  payment  to  the  wife  for  her 
support  and  maintenance  of  half  of  the  income  of  a  testamentary  trust 
directed  by  the  will  to  be  paid  to  him,  is  binding,  unless  set  aside  or 
impeached. 

3.  Courts  <8==>200V^ — ^Without  prior  resort  to  other  eourts,  the  surrogate  can 

direet  payment  to  wife  of  part  of  husband's  ineome  from  trust 

The  Surrogate's  Court  can,  without  any  prior  proceeding  in  any  other 
court,  direct  payment  to  a  wife  for  her.  support  and  maintenance, 
in  accordance  with  separation  agreement  between  her  and  her  husband, 
of  half  the  income  of  a  testamentary  trust  directed  to  be  paid  to  him. 

4.  Trusts  ®=>147(1)— Provision  of  separation  agreement,  for  pac^ment  to  wife 

of  part  of  income  directed  by  trust  to  be  paid  lnisband»  not  a  proiiibited 
transfer. 

Provision  of  a  separation  agreement  for  payment  to  the  wife  of  half 
the  Income  of  a  testamentary  trust  directed  by  the  will  to  be  paid 
to  the  husband  Is  not  a  transfer  of  his  right  to  receive  it,  and  enforce 
performance  of  the  trust,  within  the  prohibition  of  Real  Property  I^w, 
S  103,  and  Personal!  Property  Law,  S  15,  but  a  mere  direction  for  the 
payment,  under  the  legal  and  moral  obligation  of  the  husband  to  the 
wife,  and  by  reason  of  the  unity  of  husband  and  wife  she  in  his  right 
can  apply  to  the  court  to  direct  the  payment 

In  the  matter  of  the  estate  of  Amelia  Ann  Yard.  Heard  on  appli- 
cation of  the  wife  of  William  W.  Yard,  Jr.,  for  payment  to  her  of  part 
of  income  bequeathed  to  him.     Application  granted. 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sur.  Ct.)  IN  RE  yard's  estate  191 

(189  N.Y.S.) 

Hastings  &  Gleason,  of  New  York  City,  for  petitioner. 
Rhinelander,  Durkin  &  Perkins,  of  New  York  City  (Edward  N. 
Perkins,  of  New  York  City,  of  counsel),  for  Wm.  Yard,  Jr. 
E.  G.  Duvall,  of  New  York  City,  for  trustee. 

FOLEY,  S.  [1]  The  testatrix  by  her  will  directed  that  part  of  the 
income  of  a  certain  trust  be  paid  to  William  W.  Yard,  Jr.  The  latter's 
wife  applies  in  this  proceeding  for  the  pa3mient  of  one-half  of  the  in- 
come bequeathed  to  him.  Prior  to  1919  the  husband  and  wife  sepa- 
rated and  are  now  living  apart.  A  separation  agreement  was  entered 
into  between  them,  which  makes  specific  provision  for  the  payment  of 
one-half  of  his  interest  in  this  estate  for  her  support  and  maintenance. 
The  husband  now  opposes  this  application  on  the  ground  that  the  sepa- 
ration agreement  is  an  assignment,  and  thereby  void,  under  section  103, 
Real  Property  Law  (Consol.  Laws,  c.  50),  and  section  15,  Personal 
Property  Law  (Consol.  Laws,  c.  41),  which  prohibit  the  transfer  of 
trust  income.  The  trustee  is  neutral.  The  portion  of  the  income  claim* 
ed  by  the  wife  amounts  approximately  to  $50  per  month.  The  allow- 
ance fixed  in  the  agreement  is  extremely  reasonable.  This  court,  under 
the  equity  powers  granted  to  it  by  section  2510,  C.  C.  P.  (old  section 
2472a),  has  complete  jurisdiction  in  this  proceeding.  Matter  of  Mal- 
comson,  188  App.  Div.  600,  177  N.  Y.  Supp.  238;  Matter  of  Coombs, 
185  App.  Div.  312,  173  N.  Y.  Supp.  58;  Hull  v.  Hull,  225  N.  Y.  342, 
352,  122  N.  E.  252.    The  application  will  therefore  be  granted. 

In  the  case  of  Wetmore  v.  Wetmore,  149  N.  Y.  520,  44  N.  E.  169, 
33  L.  R.  A.  708,  52  Am.  St.  Rep.  752,  the  Court  of  Appals  upheld  a 
direction  in  a  decree  of  divorce  requiring  the  payment  of  alimony  out  of 
the  husband's  interest  in  trust  income.  The  tfieory  of  the  court  was 
that  equity  sustained  the  right  of  participation  because  of  the  duties 
devolved  upon  the  husband  to  support  the  wife.    It  is  there  stated : 

"At  common  law  the  husband  and  wife  were  recognized  as  one.  The 
Married  Women's  Acts  have  to  some  extent  changed  the  common-law  rule. 
But  as  to  the  question  we  have  here  under  consideration  their  common-law 
unity  Btlll  exists.  Bertles  v.  Nunan,  92  N,  Y.  152.  The  will  creating^  the 
trust  for  the  benefit  of  William  makes  no  mention  of  his  wife.  And  yet, 
owing  to  their  unity  of  person  and  his  duty  to  support  her,  equity  wiU  not 
permit  the  interposition  of  creditors  until  there  is  a  surplus  over  and 
above  that  which  is  necessary  for  the  support  of  himself,  his  wife  and 
Infant  chUdren.  Williams  v.  Thorn,  TO  N.  Y.  270;  ToUes  v.  Wood,  99  N, 
Y.  616;  Slllick  v.  Mason,  2  Barb.  Ch.  79.  Equity  wiU  not  feed  the  husband 
and  starve  the  wife.  ♦  ♦  ♦  Treating  them  as  one,  and  both  entitled  to 
support  out  of  the  income  of  the  estate,  so  far  as  creditors  are  concerned, 
furnishes  a  just  rule  and  a  safe  basis  for  adjustment  where  the  question  of 
support  arises  between  themselves."  Wetmore  v.  Wetmore,  supra,  149  N.  Y. 
at  page  529,  44  N.  B.  171,  33  L.  B.  A.  708,  52  AnL  St.  Bep.  752. 

This  decision  was  followed  by  the  Appellate  Division  in  this  depart- 
ment in  Hoagland  v.  Leask,  154  App.  Div.  101,  138  N.  Y.  Supp.  790. 
aflBrmed  214  N.  Y.  645,  108  N.  E.  1096,  and  the  doctrine  of  unity  of 
I)erson  in  the  marital  relation  was  sustained.  See,  also,  Zwingmann  v. 
Zwingmann,  150  App.  Div.  358,  360,  134  N.  Y.  Supp.  1077;  Demuth  v. 
Kemp,  159  App.  Div.  422,  426,  144  N.  Y.  Supp.  690;  Matter  of  Val- 
entine, 5  M5sc.  Rep.  479,  26  N.  Y.  Supp.  716;   Moore  v.  Moore,  143 
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App.  Div.  428,  434,  128  N.  Y.  Supp.  259,  affirmed  208  N.  Y.  97,  101 
N.  E.  711.  In  the  latter  case  Judge  Miller,  commenting  on  the  appli- 
cation of  the  rule,  says : 

''Within  that  principle  a  court  having  jurisdiction  to  adminlater  the  trust 
could,  independently  of  the  rules  applicable  to  an  ordinary  judgment  creditor's 
action,  compel  the  application  of  the  income  to  the  support  of  both  husband 
and  wife,  and  that,  too,  in  an  action  directly  against  the  trustees." 

[2]  I  see  no  difference  between  the  direction  in  a  decree  of  alimony 
and  the  amount  allowed  in  the  separation  agreement.  In  the  former 
case  there  is  an  element  of  compulsion,  although  within  the  proper  ju- 
risdiction of  a  court  of  equity.  In  the  latter  case  the  husband  consents 
to  the  allowance,  thereby  recognizing  tfie  duty  to  provide  and  the  rea- 
sonableness of  the  amount  fixed  by  both  parties.  Indeed,  under  all 
the  authorities,,  the  terms  of  a  valid  separation  agreement  seem  to  be 
equally  as  forceful  and  effectual  as  a  judicial  allowance  of  alimony, 
and  they  are  conclusive  as  to  the  amount  of  alimony,  either  temporary 
or  final.  Galusha  v.  Galusha,  116  N.  Y.  635,  22  N.  E.  1114,  6  L.  R.  A. 
487,  15  Am.  St.  Rep.  453;  Greenfield  v.  Greenfield,  161  App.  Div. 
573,  146  N.  Y.  Supp.  865 ;  Benesch  v.  Benesch,  182  App.  Div.  221, 
169  N.  Y.  Supp.  561 ;  Winter  v.  Winter,  191  N.  Y.  462,  84  N.  E.  382, 
16  L.  R.  A.  (N.  S.)  710;  Gewirtz  v.  Gewirtz,  189  App.  Div.  483,  178 
N.  Y.  Supp.  738;  Van  Ness  v,  Ransom,  164  App.  Div.  483,  150  N.  Y. 
Supp.  251,  affirmed  sub  nomine  Parsons  v.  Macfarlane,  220  N.  Y. 
605,  115  N.  E.  1046.  Such  a  contract  is  binding  upon  both  parties, 
unless  set  aside  or  impeached. 

[3,  4]  But  the  husband  here  asserts  that  this  court  cannot  direct 
payment  of  one-half  of  the  income,  and  that  she  should  be  remitted  to 
the  Supreme  Court  for  her  relief;  that  she  should  be  compelled  to 
reduce  her  claim  for  the  unpaid  allowance  to  judgment,  to  exhaust 
her  remedies  at  law  as  a  judgment  creditor,  and  thereafter  to  bring 
action  in  equity  for  the  payment  by  the  trustee,  who  is  now  a  party 
before  this  court.  I  do  not  agree  with  this  litigious  contention.  This 
court  cannot  allow  the  husband  to  repudiate  a  written  contract  direct- 
ing payment  of  his  trust  income  for  the  support  of  his  wife,  nor  will 
it  permit  unnecessary  litigation,  burdensome  to  the  parties,  to  the  es- 
tate, and  to  another  court,  where  its  own  powers  are  complete.  The 
Surrogate's  Court  has  express  powers  to  control  the  conduct  and 
powers  of  trustees,  and  particularly  to  enforce  the  payment  of  legacies 
and  delivery  of  moneys  by  trustees  belonging  to  the  fund.  The  sepa- 
ration agreement  is  not  an  alienation  of  income  which  is  prohibited  by 
statute.  It  is  merely  a  direction  for  payment  of  part  of  his  income, 
under  the  legal  and  moral  liability  of  the  husband  to  the  wife.  The 
unity  of  the  parties  enables  her  to  bring  this  proceeding  in  his  right  and 
places  her  exactly  in  the  same  position  that  he  occupies. 

Decreed  accordingly. 
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KRAKMKB  ▼.  MBBGia^THALER  LINOTYPE  CO.  ei  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

L  Blaster  and  servant  <d:»417(3^)— Reeonsideratioo  of  oompensadon  daim 
held  not  an  appealable  ^'awarvT  or  ''dedsioo.'* 

Where  the  Industrial  CJommisslon,  after  an  appeal  from  an  award,  re- 
considered, of  its  own  motion,  the  evidence  as  to  the  claimant's  disability, 
without  vacating  the  award,  granting  a  rehearing,  or  receiving  evidence, 
and  concluded  the  award  was  valid,  and  it  took  no  action  except  to  state, 
"Closed  on  previous  award,"  such  statement  was  not  an  "award"  or 
"decision,"  within  Compensation  Law,  f  23,  and  was  not  appealable. 

[Ed.  Note. — For  other  definitions,  sop  Words  and  Phrases,  First  and 
Second  Series,  Award;  Decision.] 

t  Master  and  servant  ^»398— Bar  to  eomp^isatlon  daim  held  waived. 

Where  the  Industrial  Commission,  after  an  appeal  from  an  award,  on 
reconsidering  of  its  own  motion,  the  evidence  as  to  claimant's  disability, 
without  vacating  the  award,  granting  a  rehearing,  or  receiving  evidence, 
though  the  parties  appeared,  the  employer  raising  for  the  first  time  tne 
objection  that  the  claimant  had  not  filed  his  daim  within  one  year  after 
the  accident,  as  required  by  Workmen's  Compensation  Law,  §  28,  conclud- 
ed the  award  was  valid,  but  took  no  action  except  to  state,  * 'Closed  on 
previous  aw|ird,"  such  previous  award  stands  as  the  final  determination, 
so  that,  such  objection  not  having  been  raised  at  that  time,  the  bar  of 
the  statute  was  waived. 

3.  Master  and  servant  ^s»398— Objeetion  to  faflnre  to  file  daim  In  time  may 

be  made  any  time  before  award. 

The  objection,  under  Workmen's  Compensation  Law,  f  28,  to  the  failure 
to  file  a  claim  within  a  year  after  the  accident,  may  be  made  at  any 
time  before  an  award  is  made,  and  a  waiver  of  the  bar  does  not  depend 
on  whether  or  not  the  objecdon  is  taken  within  a  reasonable  time.. 

4.  Master  and  servant  <S5»416 ^Erroneoas  Unding,  made  after  award,  disre- 

garded. 

Findings  may  be  made  after  an  appeal  has  been  taken  from  a  decision, 
under  Workmen's  Compensation  Law,  {  23;  but  a  finding  that  the 
employer  had  waived  the  employee's  failure  to  file  his  claim  within  a 
year  after  the  accident,  by  not  raising  the  objection  within  a  reasonahle 
time,  will  be  disregarded,  not  being  necessary  to  sustain  the  award. 

5.  Master  and  servant  ^=»417(8) — Nonmlsleading  misstatement  of  fact  on 

hearing  of  daim  for  compensation  not  reTerslble  error. 

An  inadvertent  and  incidental  misstatement  as  to  the  date  of  the  filing 
of  an  emjdoyee's  daim  for  compensation,  made  by  a  deputy  com- 
missioner during  the  hearing,  which  was  not  misleading  and  did  not 
influence  the  action  of  the  employer  or  insurance  carrier.  Is  not  ground 
for  reversing  an  award  of  the  Industrial  Commission. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  George 
Kraemer,  employee,  for  compensation,  opposed  by  the  Mergenthaler 
Linot)^  Company,  employer,  and  the  Travelers'  Insurance  Company, 
insurance  carrier.  From  an  award  of  the  Industrial  Commission  for 
claimant,  and  also  from  an  order  affirming  the  same,  the  employer  and 
insurance  carrier  appeal.  Award  affirmed,  and  second  appeal  dis- 
missed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

^=»For  other  ca«M  see  same  topic  A  KBT-NVMBBR  in  all  Key-Nombered  DigMti  A  Indexes 
189  N.Y.S.— 13 
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Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  cotinsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  [1,  2]  The  accident  occurred  September  12,  1918. 
Th^  claim  for  compensation  was  not  filed  with  the  Commission  with- 
in one  year  thereafter.  It  was  therefore  barred,  unless  the  bar  of  the 
statute  was  waived  by  the  failure  of  the  appellants  to  raise  the  question 
before  the  Commission  on  the  hearing  of  the  claim.  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67)  §  28.  Several  hearings  were  had, 
and  on  August  20,  1920,  the  Commission  made  an  award  in  favor  of  the 
claimant.  From  this  award  the  first  appeal  herein  was  taken.  It  is 
conceded  that  no  objection  on  the  ground  of  the  failure  to  file  the 
claim  had  at  that  time  been  taken.  If  such  award  is  still  in  force,  the 
question  cannot  be  raised  on  an  appeal  therefrom,  and  such  award 
must  be  affirmed. 

After  the  appeal  was  taken  from  said  award  of  August  20,  1920, 
the  Commission  of  its  own  motion  reconsidered  the  conflicting  evidence 
on  the  question  of  the  claimant's  disability,  for  the  purpose  of  deter- 
mining whether  it  had  been  in  error  in  granting  the  award.  It  did  not 
vacate  or  open  the  award,  or  grant  a  rehearing,  or  receive  any  evidence. 
Obviously  no  notice  to  the  parties  was  necessary,  unless  the  Commission 
decided  to  take  some  action.  But  the  parties  appeared,  presumably  in 
response  to  some  notice,  and  then  for  the  first  time  the  appellants 
raised  the  question  that  the  claim  had  not  been  filed  within  one  year 
•after  the  accident.  The  Commission  concluded  that  the  award  pre- 
viously made  was  valid,  and  took  no  action  thereon,  merely  making  the 
statement  on  December  9,  1920:  "Closed  on  previous  award."  This 
statement  has  been  miscalled  an  award  or  decision,  and  from  it  the 
second  appeal  has  been  taken  by  the  appellants.  Clearly  this  could  not 
be  the  subject  of  an  appeal.  See  Matter  of  Sperduto  v.  New  York 
City  Interborough  Railway  Co.,  226  N.  Y.  73,  123  N.  E.  207.  There 
was  nothing  before  the  Commission  at  the  instance  of  any  party  which 
required  determination,  or  any  action,  and  no  determination  in  any 
legal  sense  was  made.  There  was  merely  the  conclusion  of  the  Com- 
mission that  the  situation  required  no  further  action.  The  award  of 
August  20,  1920,  stands  as  the  final  determination  of  the  Commis- 
sion, unaffected  by  any  subsequent  occurrence.  The  appellants  on 
August  20,  1920,  when  the  award  was  made,  having  waived  their  ob- 
jection that  the  claim  was  barred  by  the  statute,  it  is  doubtful  whether 
their  waiver  could  thereafter  in  any  event  be  revoked.  We  need  not, 
however,  decide  that  question,  in  view  of  the  conclusion  we  here 
reach  as  to  the  nature  and  effect  of  the  proceedings  subsequent  to  Au- 
gust 20th. 

[3,  4]  The  Commission,  after  the  award  of  August  20th,  made  find- 
ings, which  it  subsequently  modified,  to  the  effect  that  the  appellants 
had  waived  the  bar  of  the  statute,  because  they  had  not  raised  the  ob- 
jection within  a  reasonable  time  after  the  claim  came  on  for  hearing. 
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Of  course,  the  appellants  had  a  right  to  take  the  objection  at  any  time 
before  an  award  was  made,  and  a  waiver  under  the  statute  does  not 
depend  on  whether  or  not  the  objection  is  taken  within  a  reasonable 
time.  The  findings,  however,  are  no  part  of  the  decision,  but  may  be 
made  after  an  appeal  has  been  taken  therefrom.  Section  23.  Such 
was  the  practice  here.  The  conceded  fact  is  that  the  objection  had  not 
been  taken  when  the  award  of  August  20th  was  made,  and  the  find- 
ings, not  being  necessary  to  sustain  the  award  in  that  particular,  should 
be  disregarded. 

[5]  On  the  hearing  the  deputy  commissioner  erroneously  stated  that 
the  claim  was  filed  November  7, 1918.  This  statement  was  inadvertent, 
and  incidental  to  some  other  matter  under  consideration.  It  is  very 
clear  that  such  inadvertent  statement  did  not  mislead  the  appellants  or 
influence  their  action.  If  it  did,  they  should  have  asked  for  a  rehearing 
before  the  Commission  on  affidavit,  or  other  evidence,  showing  that 
they  had  been  misled.  But  neither  before  the  Commission  was  such 
claim  made,  nor  is  it  made  on  this  appeal. 

The  award  of  August  20,  1920,  should  be  affirmed,  and  the  second 
appeal  should  be  dismissed.    All  concur. 


SHUCK  ▼.  MtCARTHY  (four  eases  with  difTereiii  defendants). 
(Sapreme  Ck>iirt,  Appellate  Term,  First  Department.    June  17,  1921.) 

1.  LMidlord  and  tonut  <rs>200(l^)-^AidSineiit  dismissing  eomplaint  for  ne 

and  oeeupation  should  not  be  randend,  wilhoul  fliidlii«:  on  the  facts. 

Landlord's  complaint  under  Laws  1920,  c.  944,  one  of  the  housing  laws, 
for  a  certain  sum  as  the  reasonable  value  for  use  and  occupation  of 
premises,  to  which  was  set  up  defense  of  unreasonableness,  should  not 
have  been  dismissed  on  the  merits,  without  finding  on  the  facts,  whether 
treated  as  for  use  and  occupation,  under  which  1  Rey.  St.  p.  748,  f  26, 
permits  only  recoTery  for  reasonable  satisfaction  for  the  use  and  occu- 
pation, or  as  an  action  for  rent  reserred. 

2.  Landlord  and  tenant  ^=s»260(lH)— Judlgment  dtemissiiig  landlord's  eom- 

piaint  for  use  and  occupatloi^  without  finding  on  the  facts»  ooidd  not 
be  treated  as  for  the  old  rent  deposited. 

Where,  In  a  landlord's  action  under  Laws  1920,  c.  944,  one  of  the 
housing  laws,  for  a  certain  sum  for  use  and  occupation,  the  defendant 
interposed  defense  of  unreasonableness  and  deposited  an  amount  equal  to 
rent  of  preceding  month,  a  judgment  dismissing  the  complaint  on  the 
merits,  faulty  in  not  finding  on  the  facts,  could  not  be  modified,  or 
treated  as  a  judgment  for  the  old  rent  deposited ;  the  disposition  of  such 
deposits  being  prescribed  in  detaU  by  Laws  1921,  c.  434,  {  1,  amending 
Laws  1920,  c.  Id6,  §  6. 

Wagner,  J.,  dissenting. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Four  actions  by  EUese  Shuck  against  Philip  McCarthy  and  against 
other  defendants,  tried  as  one.  From  a  judgment  dismissing  the  com- 
plaint on  the  merits,  on  trial  by  the  court,  plaintiff  appeals.  Reversed, 
and  new  trials  granted,  with  $10  costs  to  appellant  to  abide  the  event. 

0=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Argued  Mardr  term,  1921,  before  BIJUR,  WAGNER,  and  I.Y- 
DON,  JJ. 
Arthur  J.  Carelton,  of  New  York  City,  for  appellant 
John  E.  Duffy,  of  New  York  City,  for  respondents. 

BIJUR,  J.  These  four  actions,  tried  as  one,  were  brought  for  "use 
and  occupation"  of  certain  premises  for  the  month  of  November, 
1920,  alleged  to  be  reasonably  worth  a  certain  sum.  The  record  is  de- 
voted exclusively  to  items  of  operating  and  similar  expenses  and  the 
value  of  plaintiff's  equity  in  the  premises,  on  which  the  proofs  were  full 
and  warrant  a  finding  as  to  the  reasonable  value  of  the  use  and 
occupation  sued  for.  No  opinion  was  rendered  by  the  learned  judge 
below. 

[1]  Respondent's  brief  deals  with  the  failure  of  plaintiff  to  es- 
tablish his  right  to  "an  increased  rent,"  and  appellant  has  met  that 
contention  by  an  elaborate  argument  upon  the  facts  and  figures  brought 
out  on  the  trial.  The  trouble  with  the  judgment  as  rendered  is  that  it 
indicates  no  finding  upon  the  facts.  The  plaintiff  has  sued  for  the 
reasonable  value  of  the  use  and  occupation  of  premises.  The  defend- 
ant has  interposed  the  defense  that  the  amount  sought  to  be  recovered 
is  unreasonable  and  in  excess  of  the  rent  charged  for  the  preceding 
month.  It  seems  to  be  agreed  by  both  sides  that  the  pleadings  have 
been  framed  to  conform  to  chapter  944,  L.  1920  (one  of  the  new 
housing  laws).  Section  1  of  that  statute  provides  that  it  "shall  be  a 
defense  to  an  action  for  rent  accruing  under  an  agreement  ♦  *  * 
that  such  rent  is  unjust  and  unreasonable,"  etc.    Section  4  reads : 

"Nothing  herein  contained  shall  prevent  the  plaintiff  from  pleading  and 
proving  In  such  action  a  fair  and  reasonable  rent  for  the  premises  and  re- 
covering Judgment  therefor,  or  from  instituting  a  separate  action  for  the 
recovery  thereof." 

The  action  is  not  one  "for  rent  accruing  under  an  agreement  for 
premises,"  but  for  use  and  occupation,  in  which  plaintiff's  only  re- 
covery can  be  "reasonable  satisfaction  for  the  use  and  occupation." 
1  R.  S.  p.  748,  §  26;  Real  Property  Law  (Consol.  Laws,  c.  50)  §  220; 
Preston  v.  Hawley,  101  N.  Y.  586,  5  N.  E.  770;  Id.,  139  N.  Y.  296. 
34  N.  E.  906;  CoUyer  v.  CoUyer,  113  N.  Y.  442,  21  N.  E.  114;  Lamb 
V.  Lamb,  146  N.  Y.  317,  41  N.  E.  26.  See,  also,  Hinton  v.  Bogart, 
166  App.  EHv.  155,  151  N.  Y.  Supp.  796.  From  that  standpoint,  since 
plaintiff  can  recover  only  the  reasonable  value,  there  is  no  need  for  a 
defendant  to  plead  or  prove  that  the  exact  sum  claimed  to  be  recov- 
ered is  unreasonable.  The  burden  of  proof  is  on  the  plaintiff.  If, 
on  the  other  hand,  we  could  by  any  possibility  regard  these  as  actions 
brought  to  recover  for  rent  expressly  reserved  under  an  agreement, 
there  is  ample  allegation  upon  which  to  base  a  finding  and  proof  of 
the  fair  and  reasonable  rent  as  specified  in  section  4  of  the  act.  In 
either  view,  therefore,  there  should  have  been  a  finding  of  the  reason- 
able value  of  the  use  and  occupation. 

[2]  It  appeared  that  the  defendants,  in  conformity  with  the  re- 
quirements of  the  statute,  have  deposited  in  court  an  amoimt  equal 
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to  the  rent  of  the  preceding  month.  The  defendants-respondents  urge 
that,  even  if  the  judgment  dismissing  the  complaint  on  the  merits  be 
'  erroneous,  it  was  a  mere  error  in  form,  and  should  be  either  construed 
or  modified  to  read  as  a  judgment  for  the  old  rent  deposited.  I  do  not 
see  how  we  can  undertake  to  so  deal  with  the  judgment  appealed  from, 
since,  as  I  have  mentioned  above,  there  is  no  indication  either  in  the 
judgment  or  the  record  of  any  finding  by  the  learned  judge  below  that 
any  amount  is  the  reasonable  value  of  the  use  and  occupation.  In  the 
absence  of  a  determination  of  that  fact,  there  is  nothing  in  that  respect 
for  us  to  review. 

The  disposition  of  moneys  deposited  by  the  tenant  is  provided  for 
in  detail  in  section  6  of  chapter  434  of  tfie  Laws  of  1921,  amending 
chapter  136  of  the  Laws  of  1920.  The  provisions  of  this  section  in- 
dicate that  the  disposition  of  the  deposit  is  a  separate  mattef,  and 
cannot  reasonably  be  imported  into  an  interpretation  of  the  judgment. 
Judgment  reversed,  and  new  trial  granted,  with  $10  costs  to  appel- 
lant to  abide  the  event. 

LYDON,  J.,  concurs. 
WAGNER,  J.,  dissents. 


BRENNAN  v.  McCALLUM. 

(Supreme  Court,  Appellate  Teem,  First  Department    June  28,  1021.) 

Landlord  and  tenant  <d=3>200(lH)— -Court  should  find  reasonable  use  value, 
instead  of  dhndssbag  landlord's  action. 

In  an  action  by  the  landlord  to  recover  the  alleged  reasonable  value  of 
the  use  of  the  premises,  where  the  court  was  authorized  to  refuse  to 
award  the  sum*  demanded  by  fhe  landlord  it  should,  instead  of  dismissing 
the  complaint  on  the  merits,  determine  the  reasonable  value  of  the  use 
and  occupation  of  the  premises,  and  grant  judgment  accordingly. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Thomas  M.  Brennan  against  Michael  McCallum.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

David  G.  Godwin,  of  New  York  City,  for  appellant. 

PER  CURIAM.  In  this  action  by  landlord  for  the  recovery  of 
$26,  the  alleged  reasonable  value  of  the  use  and  occupation  of  demised 
premises  for  the  month  of  October,*  1920,  the  court  dismissed  the  com- 
plaint upon  the  merits.  Although  the  court  was  authorized,  in  pass- 
ing upon  the  evidence,  to  refuse  to  award  the  sum  demanded  by  the 
landlord,  representing  an  advance  of  $4  a  month  in  the  rent,  instead 
of  dismissing  the  complaint  on  the  merits,  the  reasonable  value  of  the 
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use  and  occupation  of  the  premises  should  have  been  determined,  and 
judgment  granted  accordingly.  Shuck  v.  McCarthy,  189  N.  Y. 
Supp.  195,  Appellate  Term,  March,  1921. 

Judgment  reversed,  and  new  trial  ordered,  with  $10  costs  to  appel- 
lant to  abide  the  event. 


DOOLEt  V.  SOHN  el  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    Jane  23,  1921.) 

Landlord  and  tenant  <S^200(1H) — Court  should  find  reasonable  use  value  fn 
action  by  landlord. 

Though  the  landlord  cannot,  under  the  recent  rent  laws,  by  notice  re- 
quire the  tenant  to  pay  the  sum  fixed  in  the  notice  as  a  condition  to  the 
continuance  of  the  tenant's  occupation,  the  court  should  in  an  action  by 
the  landlord  against  the  tenant,  where  the  allegations  and  proof  per- 
mitted, determine  the  reasonable  yalue  of  the  use  and  occupation  of 
the  premises,  instead  of  dismissing  the  complaint  on  the  merits. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Mary  B.  Dooley  against  William  H.  Sohn  and  others. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

William  F.  Clare,  of  New  York  City  (Frederick  A.  Gill,  of  New 
York  City,  of  counsel),  for  appellant. 
Joel  Krone,  of  New  York  City,  for  respondents. 

PER  CURIAM.  While,  under  the  recent  rent  laws,  the  landlord 
could  not  by  notice  require  the  tenant  to  pay  the  sum  fixed  in  the 
notice  as  a  condition  to  the  continuance  of  the  tenant's  occupation,  un- 
der the  allegations  and  proofs  the  court  should  have  determined  the 
reasonable  value  of  the  use  and  occupation  of  the  premises  for  the 
month  of  October,  1920.  Shuck  v.  McCarthy,  189  N.  Y.  Supp.  195, 
Appellate  Term,  March,  1921. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $5  costs  to  ap- 
pellant to  abide  the  event 


MARCUS  V.  HEGHT. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    June  23,  1921.) 

Landlord  and  tenant  <&==>200(1H) — Couri  should  find  reasonable  use  value  in 
action  by  landlord. 

In  an  action  by  a  landlord  against  the  tenant,  where  the  court  was  au- 
thorized to  find  against  the  landlord's  claim  of  25  per  cent  increase  over 
the  prior  rents,  it  should,  instead  of  dismissing  the  complaint,  have  de- 
termined the  reasonable  value  of  the  use  of  the  premises,  if  the  allega- 
tions and  proofs  permitted. 

^s:>ToT  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  &  Indezea 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis-' 
trict. 

Action  by  Aaron  Marcus  against  Louis  Hecht.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Alexander  G.  Scheer,  of  New  Yoric  City,  for  appellant. 
Borowsky  &  Burrows,  of  New  York  City  (Benjamin  Burrows,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Although  the  court  was  authorized  to  find  against 
the  landlord's  claim  of  25  per  cent,  over  the  prior  rents,  under 
the  allegations  and  proofs  the  court,  instead  of  dismissing  the  com- 
plaint, should  have  determined  the  reasonable  value  of  the  use  and  oc* 
cupation  o^  the  apartments  for  the  month  of  January.  Shuck  v.  Mc- 
Carthy, 189  N.  Y.  Supp.  195.  AppcUate  Term,  March,  1921. 

Judgment  reversed,  and  new  trial  ordered,  with  $5  costs  to  appellant 
to  abide  the  event. 


LOUIS  ▼.  miSECKER  EXPORT  A  TRADmG  CO. 

(Supreme  Court,  Aiipellate  Term,  First  Department    June  28,  1921.) 

1.  Principal  and  a^eat  <S='fe3  (7)  — Evi||6nee  InsufRdent  to  show  agency  to 

purdiase  of  party  througii  wbom  transaction  effected. 

In  an  action  for  failure  of  defendant  to  accept  bales  of  cotton  claimed 
to  have  been  sold  by  plaintiff  to  defendant,  evidence  held  Insuflaclent  to 
show  tbat  tbe  party  tbrongh  whom  the  sale  was  effected  bad  authority 
to  purchase  on  defendant's  behalf,  or  that  he  was  ever  held  out  as  haying 
such  authority. 

2.  Evidence  ^=>^71  (19)'— Self-serving  letter  of  claimed  seller  inadmlsdble. 

In  an  action  for  failure  of  defendant  to  accept  bales  of  cotton  claimed 
to  have  been  sold  by  plaintiff  to  defendant,  plaintiffs  self-serving  letter, 
addressed  to  defendant,  undertaking  to  confirm  the  sale,  should  have  been 
excluded. 

x\ppeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Abe  Louis  against  the  Bleecker  Export  &  Trading  Com- 
pany. From  a  judgment  for  plaintiff,  after  trial  by  a  judge  without  a 
jury,  defendant  appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Franklyn  M.  Silverstein,  of  New  York  City,  for  appellant. 
Grim  &  Wemple,  of  New  York  City  (George  C.  Winne,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  [1]  Plaintiff  sues  for  failure  of  defendant  to  accept 
20  bales  of  cotton  claimed  to  have  been  sold  by  plaintiff  to  defendant. 
The  sale  is  claimed  to  have  been  effected  through  one  McBath  as  agent 
or  representative  of  defendant.  There  is  no  proof  whatsoever  that 
McBath  had  authority,  implied  or  express,  to  purchase  on  defendant's 
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behalf,  nor  that  he  was  ever  held  out  as  having  such  authority.  Plain- 
tiff's only  evidence  to  connect  defendant  with  the  transaction  is  that 
McBath  sat  at  a  desk  in  one  of  defendant's  offices.  This  bare  fact  is 
of  no  significance  whatsoever.  The  testimony  of  defendant  and  Mc- 
Bath is  that  he  was  an  independent  broker,  who  occasionally  or  fre- 
quently executed  special  commissions  for  defendant  when  specially 
authorized,  and  in  return  had  desk  room. 

[2]  Plaintiff  oifered  in  evidence  a  self-serving  letter,  addressed  to 
defendant,  undertaking  to  confirm  this  sale,  which  letter  should  have 
been  excluded,  but  which,  even  if  admissible,  shows  by  its  concluding 
phrase,  "Kindly  give  us  confirmation  of  the  purchase,"  that  it  did  not 
purport  to  evidence  a  sale,  but  was  intended  as  an  offer  awaiting  ac- 
ceptance. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.   All  concur. 


MOYLAN  V.  SMTTH. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1921.) 

1.  PartnersUp  ^=»55— Bridence  held  to  fkil  to  establish  partnership. 

In  an  action  wherein  defendant  pleaded  0l  defect  of  parties  plaintiff, 
and  contended  that  a  third  person  was  a  partner  of  the  plaintiff,  evi- 
dence field  not  to  establish  a  partnership. 

2.  Courts  ^s>189(3^)— Partner  noi  sued  could  have  l>een  made  party  oo 

trial  in  Municipal  Court. 

In  an  action  wherein  defendant  pleaded  a  defect  of  parties  plaintiff, 
and  contended  on  the  trial  that  a  third  person  was  a  partner  of  the 
plaintiff,  such  third  party  could  have  been  made  a  party  to  the  action 
on  the  trial,  if  the  evidence  justified  the  conclnsion  that  he  was  in  fact  a 
partner  in  the  transaction  sued  on,  under  Municipal  Court  Code,  S  27, 
subd.-  2. 

3.  Bailment  ^=»33 — ^Evidience  lidd  to  make  questioD  of  fact  the  amount  due 

for  repairs  to  automobile. 

On  appeal  in  an  action  to  recover  price  of  repairs  to  defendant's  ad  to- 
mobile,  amount  of  damages  to  be  allowed  plaintiff  held  a  question  of  fact, 
that  should  be  passed  upon  by  the  court  below. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Robert  Moylan  against  E.  Osborne  Smith.  From  a  judg- 
ment dismissing  the  complaint  on  the  merits,  after  a  trial  without  a 
jury,  plaintiff  appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  BIJUR,  DEIJEHANTY,  and 
FINCH,  JJ. 

Lesser  &  Lesser,  of  New  York  City  (Samuel  Lesser,  of  New  York 
City,  of  counsel),  for  appellant. 
William  F.  Wund,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  sued  to  recover  $72,  the  price  of  repairs 
to  defendant's  automobile.    Defendant  pleaded  a  defect  of  parties  plain- 
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tiff,  and  contended  upon  the  trial  that  one  Helken  was  a  partner  of  the 
plaintiff.    Judgment  was  directed  in  favor  of  the  defendant. 

[1,2]  The  evidence  introduced  failed  to  establish  a  partnership. 
Helken,  according  to  the  testimony,  invested  no  capital  in  the  business, 
had  no  right  to  sign  checks,  and  the  stationery  carried  his  name  as 
manager.  Furthermore,  when  he  left  the,  plaintiff's  employment  he 
demanded  no  accounting.  Another  reason  why  judgment  for  the  de- 
fendant cannot  stand  is  that,  under  subdivision  2  of  section  27  of  the 
Municipal  Court  Code  (Laws  1915,  c.  279),  Helken  could  have  been 
made  a  party  to  the  action  upon  the  trial,  if  the  evidence  justified  the 
conclusion  that  he  was  in  fact  a  partner  in  the  transaction  sued  upon. 

[3]  The  testimony  is  conflicting  as  to  the  amount  of  the  recovery. 
The  plaintiff  testified  that  the  contract  price  was  $100,  and  that  he  re- 
duced the  same  to  $72,  which  defendant  promised  to  pay.  Helken  tes- 
tified that  he  made  the  contract  with  Smith  for  $1  per  hour,  and 
Smith  testified  to  the  same  effect,  and  offered  to  pay  the  sum  of  $46. 
While  it  was  shown  that  the  bill  to  Smith  was  made  out  in  Helken's 
own  handwriting  for  $72,  and  the  witness  Zaharowitz  testified  that 
Helken  told  him  the  work  ^vas  being  done  for  Smith  at  $100,  we  think 
that  the  amount  of  damages  to  be  allowed  to  the  plaintiff  is  a  question 
of  fact,  that  should  be  passed  upon  by  the  court  below. 

Jud^jment  reversed,  and  new  trial  granted,  with  $30  costs  to  appeU 
lant  to  abide  the  event. 


ALLEN  T.  OSCAR  6.  MUBRAIT  RAILROAD  EMPLOYES'  BEN.  FUND. 

(Supreme  Conrt,  Trial  Term,  Yates  Ck)tinty.    July  6,  1821.) 

L  Wills  ^=»840— Devisee,  on  a^eceptance  of  d^ise^  iieooaies  diargeabie  with 
obUgations  of  iease. 

One  who  accepts  devise  of  leased  land  becomes  chargeable  with  all 
the  obligations  of  the  lease. 

2.  Landlord  and  tenant  «s>i52(3>«— LesMr's  covenant  to  'Iceep  the  prendses 

in  good  and  tenaotaUe  repair*'  field  appIleaUe  to  yard  and  ganlens. 

Lessor's  covenant  to  "keep  the  premises  in  good  and  tenantable  re- 
pair" held  to  embrace  the  yard  and  gardens,  and  not  merely  the  buildings. 

3.  LandbMrd  and  tenant  <S:=>152(4) — Covaiant  to  '^repalr^  not  applicable  to 

deaidng  waJlcs,  earing  for  lawn,  shrubbery,  and  gardens,  etc. 

Lessor's  covenant  to  "keep  the  premises  in  good  and  tenantable  repair" 
held  not  to  entitle  lessee  to  reimbursement  for  compensation  paid  care- 
taker for  keeping  the  walks  clean,  rolling,  raking,  mowing,  seeding,  and 
fertilizing  the  lawn,  trimming  the  hedges  and  shrubbery,  spading  and 
fertilizing  ground,  preparing,  planting,  and  cultivating  a  vegetable  gar- 
den, cleaning  snow  from  roof,  and  in  cleaning  eavestroughs ;  such  work 
not  constituting  the  making  of  "repairs." 

•  [Ed.  Note.-^ror  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Repair— Repairs.] 

4.  Confaraots  <§=>170(l)-4^raetical  eonstnictlon  considered  in  eonstmction 

of  ambigiipus  contract.        • 

The  practical  construction  of  a  contract  between  parties  to  it  is  al- 
ways significant,  and  sometimes  furnishes  the  only  clue  to  the  obligations- 
the  parties  intended  to  assume ;   but  such  practical  construction  will  not 
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be  resorted  to,  where  the  language  of  the  agreement  Is  plain,  unambigu- 
ous, and  its  legal  effect  unquestionably  settled. 

5.  Lan^ord  and  tenant  <S^152(4)^LeflBOi^s  oonduet  held  not  to  wofb  a  mo^- 

fication  of  his  covenant  to  repair. 

That  lessor,  after  execution  of  lease,  continued  to  pay  caretaker,  who 
kept  walks  clean,  rolled,  raked,  and  mowed  lawn,  trimmed  hedges,  cul- 
tlTated  gardens,  etc.,  and,  continued  to  Instruct  caretaker  as  to  the  work  to 
be  done  on  the  premises,  and  that  lessor  by  his  will  gave  lessee  an  an- 
nuity and  a  bequest,  did  not  work  a  modification  of  covenant  requiring 
lessor  to  keep  premises  in  repair,  so  as  to  make  lessor's  devisee  liable  for 
compensation  to  caretaker  for  such  services,  paid  by  lessee  subsequent 
to  lessor's  death. 

6.  Landlord  and  tenant  C=>37— Parties  presumed  to  have  eontraeted  In  view 

of  estabUshed  meaning  of  language  used. 

Parties  to  lease  will  be  presumed  to  have  contracted  in  view  of  the 
established  meaning  of  language  used. 

Action  hy  E^nma  Louise  Allen  against  the  Oscar  G.  Murray  Rail- 
road Employes'  Benefit  Fund,  for  damages  for  breach  of  a  covenant 
to  repair  contained  in  a  lease  of  real  property  made  by  defendant's 
testator.    Judgment  for  defendant. 

George  S.  Sheppard,  of  Peim  Yan  (Calvin  J.  Huson,  of  Penn  Yan, 
of  counsel),  for  plaintiff. 

.  Charles  W.  Kimball,  of  Penn  Yan  (William  S.  O'Brien,  of  Geneva, 
of  counsel),  for  defendant. 

STEPHENS,  J.  The  covenant  with  which  we  are  concerned  was 
contained  in  a  lease  made  August  16,  1915,  by  Oscar  G.  Murray,  the 
defendant's  testator,  by  which  he  leased  to  the  plaintiff  for  the  term 
of  her  natural  life,  or  until  her  marriage,  certain  premises  in  the  vil- 
lage of  Penn  Yan,  N.  Y.  Among  the  mutual  covenants  of  the  par- 
ties in  it  is  the  one  that  gives  rise  to  this  litigation : 

"That  the  lessor  will  keep  the  premises  In  good  and  tenantable  repair." 

[1]  Mr.  Murray  died  March  14,  1917,  and  the  demised  property 
passed  to  the  defendant  under  the  residuary  clause  of  his  will,  and  the 
defendant  by  accepting  the  devise  became  chargeable  with  all  the  ob- 
ligations of  the  lease. 

[2]  The  complaint  survived  an  attack  by  demurrer  (112  Misc.  Rep. 
156,  182  N.  Y.  Supp.  369),  and  the  issue  of  fact  was  tried  by  the  court 
without  a  jury.  In  complete  agreement  with  the  learned  court  tliat 
decided  the  questions  of  law,  that  the  covenant  is  not  limited  in  its 
application  to  the  buildings,  but  embraces  as  well  the  yard  and  gar- 
dens, our  precise  inquiry  is  into  the  nature  of  tlie  expenditures  made 
by  the  plaintiff,  and  whether  they  were  such  as  the  lessor  was  bound  by 
his  covenant  to  make. 

The  repairs  to  the  grounds,  for  the  expense  of  wbich  the  plaintiff 
seeks  to  be  reimbursed,  were  made  by  a  man  employed  by  her  the  year 
through.  He  testified  in  detail  in  regard  to  the  kind  of  work  he  did 
around  the  place,  from  about  the  time  the  lease  was  made  down  to  Mr, 
Murray's  death,  and  then  stated  that  thereafter  he  continued  in  the 
care  of  the  grounds  and  in  work  of  the  same  nature  that  he  had  de- 
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scribed.  By  reference,  then,  to  the  enumerated  things  that  he  did  be- 
fore March  14,  1917,.  we  are  to  determine  wljat  was  done  by  him  be- 
tween June  1,  1918,  and  August  1,  1919,  the  period  during  which  the 
repairs  are  alleged  to  have  been  made.  Of  necessity  these  items  can- 
not be  identical,  for  some  of  them,  because  they  appear  in  the  first 
period,  would  not  recur  in  the  second  one. 

The  activities  of  the  witness,  given  in  the  order  that  he  stated  them, 
but  reduced  to  indirect  narrative  form,  were  that  he  kept  all  the  walks 
clean  and  the  porches  and  the  lawn ;  in  the  spring  he  rolled  the  lawn 
with  a  hand  roller,  raked  the  lawn,  and  mowed  it  once  or  twice  a  week 
with  a  hand  mower ;  seeded  and  f ertiUzed  the  lawn,  and  trimmed  the 
edges  of  it  along  the  walks;  trimmed  the  hedges,  the  shrubbery,  and 
the  rose  bushes  in  the  spring;  the  two  rose  gardens  were  laid  down 
in  the  winter  with  leaves  and  opened  up  in  the  spring ;  the  ground  was 
spaded  and  fertilized ;  an  asparagus  bed  was  set,  and  also  a  strawberry 
bed;  that  he  prepared,  planted,  and  cultivated  a  vegetable  garden, 
cleaned  the  snow  from  the  roof  of  the  house  quite  frequently,  and  in 
the  spring  cleaned  the  eavestroughs. 

In  an  earlier  recital  he  said  he  took  down  some  decayed  trees  and 
fixed  a  driveway  that  had  been  washed  out  by  a  heavy  rain.  This  spe- 
cific work,  however,  was  not  done  in  the  period  with  which  we  are 
dealing,  and  was  probably  not  duplicated  in  that  period.  He  stated 
that  for  a  year  from  about  September  1,  1916,  he  was  assisted  in  the 
work  by  another  employee. 

[3]  In  an  ordinary  action  between  a  landlord  and  tenant,  it  would 
probably  not  be  claimed  that  the  above  catalogue  of  services  perform- 
ed by  the  tefiant  about  the  premises  would  not  in  itself  be  a  sufficient 
argument  that  those  services  would  not  constitute  repairs  in  the  usual 
meaning  of  that  term.  Removing  dead  trees  that  were  unsightly  or 
possibly  dangerous,  and  restoring  a  driveway  that  had  suffered  an  in- 
jury by  the  uncommon  action  of  the  elements,  might  perhaps  come 
within  the  description  of  repairs ;  but  these,  as  above  indicated,  are  not 
involved  here.  The  other  items  for  which  a  claim  is  made  are  so  clear- 
ly alien  to  the  most  generous  conception  of  repairs,  whatever  definition 
we  follow,  that  by  no  indulgence  of  construction  can  they  support  a 
cause  of  action  upon  the  covenant  to  repair.  This  disposes  of  that  is- 
sue, it  is  true  in  an  arbitrary  and  summary  fashion ;  but  the  industry 
of  counsel  and  my  own  unequal  endeavor  have  not  discovered  any  au- 
thority that  raises  any  doubt  of  the  correctness  of  the  conclusion. 
Viewing  it  from  another  angle,  it  may  be  asserted  with  confidence  that, 
if  this  covenant  on  the  part  of  the  lessor  were  absent  from  the  lease, 
the  tenant  under  an  implied  or  express  covenant  to  repair  would  not 
be  required  to  do  the  things  it  is  claimed  the  lessor  was  bound  to  do. 
If  that  burden  should  rest  upon  either,  it  would  necessitate  the  quite 
constant  presence  of  a  repairman  on  the  premises,  and  the  process  of 
mending  would  be  continuous,  as  indeed  the  plaintiff's  witness  testi- 
fied it  was. 

The  plaintiff,  partially  at  least,  reco^ized  this,  and  did  not  rely 
at  the  trial  solely  upon  the  well-established  notion  concerning  repairs, 
or  else  acquiesced  in  it  and  sought  to  escape  its  application  on  the 


Digitized  by 


Google 


204  189  NBW  YORK  SUFPLBMBNT  (Sup.  Ct 

ground  that  the  lessor  had  given  a  practical  construction  to  his  covenant 
by  a  course  of  dealing  .into  the  effect  of  which  it  is  now  necessary 
to  examine. 

The  leased  premises  consist  of  a  large  residence,  surrounded  by  sjpa- 
cious,  well-kept  groimds  of  about  two  acres,  and  most  desirably  situ- 
ated on  the  main  street  of  Penn  Yan.  They  were  formerly  owned  by 
the  plaintiff,  and  were  conveyed  by  her  to  Mr.  Murray  on  the  same 
day  that  the  lease  was  executed.  The  rent  reserved  was  $1  per  year. 
The  caretaker  had  been  employed  by  the  plaintiff  before  the  deed  and 
lease  were  made.  Thereafter  he  continued  doing  the  work  that  he 
formerly  did,  and  was  paid  for  it  by  Mr.  Murray,  up  to  the  time  of 
his  death.  The  latter  on  two  occasions,  when  he  was  ait  the  place, 
gave  instructions  concerning  the  things  to  be  done,  or  at  least  approved 
the  suggestions  of  the  caretaker  of  the  things  he  intended  to  do. 

Mr.  Murray,  by  his  will,  gave  to  the  plaintiff  the  sum  of  $6,000  a 
year  during  her  life,  or  while  unmarried;  if  she  should  marry,  this 
annuity  was  reduced  to  $3,000,  and  in  the  like  contingency  the  lease 
by  its  terms  became  void.  He  bequeathed  to  her  the  further  sum  of 
$25,000.  From  all  this  it  is  argued  that  the  lessor  manifested  an  in- 
terest in  plaintiff's  welfare  and  revealed  an  intent  to  maintain  the 
grounds,  and  that  intent  should  be  read  into  the  covenant  to  repair 
and  modify  to  that  extent  its  usually  accepted  meaning. 

[4]  The  practical  construction  of  a  contract  between  parties  to  it 
is  always  significant,  and  sometimes  furnishes  the  only  clue  to  the  ob- 
ligations the  parties  intended  to  assume.  Woolsey  et  al.  v.  Funke,  121 
N.  Y.  87,  24  N.  E.  191 ;  Nicoll  v.  Sands  et  al.,  131  N.  Y.  18,  29  N.  E. 
818;  Adams  v.  Roscoe  Lumber  Co.,  159  N.  Y.  176,  53  N.  E.  805; 
Fagan  v.  Ulrich,  166  App.  Div.  342,  152  N.  Y.  Supp.  37,  affirmed  222 
N.  Y.  696,  119  N.  E.  1042.  Resort,  however,  to  this  method  of  dis- 
covering contractual  requirements,  is  not  had  where  the  language  of 
the  agreement  is  plain,  unambiguous,  and  its  legal  effect  unquestionably 
settled.  Kinney  v.  McBride  &  Co.,  88  App.  Div.  92  (100) ;  *  Woolsey 
et  al.  V.  Funke,  supra;  Trustees  of  Southampton  v.  Jessup,  173  N. 
Y.  84,  65  N.  E.  949;  Elefante  v.  Pizitz,  182  App.  Div.  819,  169  N.  Y. 
Supp,  910,  affirmed  230  N.  Y.  567,  130  N.  E.  896. 

[6]  Assuming,  however,  it  were  otherwise,  we  are  asked  to  hold  that 
Mr.  Murray,  because  he  was  avowedly  solicitous  for  the  plaintiff's 
comfort,  manifested  by  his  giving  her  the  use  of  the  prenuses,  paying 
all  the  taxes  and  assessments  that  were  to  be  levied  thereon,  keeping 
the  buildings  insured,  and  making  the  above-mentioned  provisions  in 
his  will,  and  by  giving  the  caretaker  some  directions  in  regard  to  what 
he  should  do  about  the  premises  and  pa3dng  him  his  monthly  wages, 
intended  that  the  language  of  the  covenant  should  be  wrested  from  its 
usual  meaning  and  ordinary  application,  and  enlarged  to  include  the 
obligation  to  hire  a  man  to  plant  and  cultivate  a  vegetable  garden,  care 
for  asparagus  and  strawberry  beds,  keep  the  walks  free  from  snow  in 
winter,  and  the  premises  generally  tidy  during  the  term  of  the  lease. 

[B]  This  argument  does  not  win  my  assent.  The  lease  clearly  did 
not  create  such  an  obligation.  The  meaning  of  the  covenant  has  for 
a  long  time  been  settled,  and  it  must  be  presumed  that  the  parties  con- 

^  84  N.  T.  Supp.  958. 
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tracted  in  view  of  that  established  meaning.  It  is  more  reasonable  to 
suppose  that  Mr.  Murray's  contribution  to  the  care '  of  the  premises 
was  a  voluntary  act  than  that  he  considered  it  to  be  a  contract  obli- 
gation; that  he  would  have  in  terms  provided  for  the  services  of  a 
caretaker  than  to  have  included  those  services  in  the  definitive  phrase 
to  "keep  the  premises  in  good  and  tenantable  repair."  But  assuming 
for  a  time  to  make  the  so-called  repairs  which  under  the  lease  he  was 
not  bound  to  do  was  neither  an  admission  of  an  existing  obligation, 
nor  was  an  obligation  thereby  created.    Elef  ante  v.  Pizitz,  supra. 

The  testamentary  competence  may  legitimately  be  supposed  to  be  an 
adequate  substitute  for  the  lessor's  benefactions  in  his  lifetime.  At 
any  rate,  we  cannot  with  certainty  appraise  his  conduct  as  bearing  upon 
his  purpose  to  obligate  his  legatee  to  meet  the  expenses  for  the  ordi- 
nary care  of  the  premises,  without  knowing  the  amount  of  his  con- 
tributions during  his  lifetime  relative  to  that  assured  to  the  plaintiff 
at  his  death  by  his  will. 

I  conclude  that  expenditures  made  by  the  plaintiff  were  not  within 
the  lessor's  covenant ;  that  said  covenant,  being  plain  and  definite,  was 
not  susceptible  to  modification  by  the  conduct  of  the  lessor,  and,  even 
if  so,  such  conduct  did  not  evidence  a  modification  of  the  covenant; 
and  that  therefore  the  plaintiff  is  not  entitled  to  recover.  Appropriate 
findings  may  be  prepared  and  submitted  for  signature  in  accordance 
herewith. 


(lOT  App.  Dlv.  654) 

MABBETT  v.  MABBETT. 

(Supreme  Conrt,  AppeUate  Dlrislon,  First  Department.    July  1,  1021.) 

Husband  and  wife  <)e=>51 — Separalicn  agreement  held  invalid. 

A  separation  agreement  relieving  the  husband  from  paying  any  allow- 
ance or  alimony  for  the  wife's  support  or  maintenance,  is  void  under  Do- 
mestic Relations  Law,  §  51,  providing  that  a  husband  and  wife  cannot 
contract  to  relieve  the  husband  from  his  liability  to  support  the  wife. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Cacelie  Mabbett  against  Alfred  W.  Mabbett.    From  an 
order  vacating  a  judgment  of  separation  and  opening  defendant's  de- 
•  fault,  plaintiff  appeals.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

George  Thoms,  of  New  York  City,  for  appellant. 
John  P.  Everett,  of  New  York  City,  for  respondent 

PAGE,  J.  The  plaintiff  brought  an  action  for  a  judicial  separation 
from  her  husband  on  the  ground  of  abandonment  and  nonsupport. 
The  defendant  defaulted  in  appearing  and  pleading,  and  the  cause  was 
tried,  resulting  in  a  judgment  of  separation  and  for  $20  per  week  ali- 
mony.  The  defendant  served  a  notice  of  motion — 
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'^for  an  order  vacating  the  judgment  entered,  dated  March  31,  1921,  and 
opening  the  default  of  the  defendant  and  setting  aside  all  proceedings  had 
herein,  and  for  such  other  and  further  relief  as  shall  be  just  and  equitable." 

A  short- form  order  was  entered,  which  stated : 

"Upon  the  foregoing  papers  this  motion  is  granted  upon  payment  of  all 
costs  to  date." 

Although  in  the  affidavit  the  defendant  asked  to  be  permitted  "to 
serve  an  answer  to  the  complaint,  setting  up  as  a  separate  defense  the 
separation  agreement  hereto  annexed  and  above  referred  to  as  a  bar  to 
the  decree  now  sought  to  be  vacated,"  no  copy  of  a  proposed  answer 
was  served,  nor  did  the  order  grant  any  leave  to  serve  the  same. 

The  separation  agreement,  which  is  attached  to  the  moving  papers, 
provides  that*  the  parties  may  live  separate  and  apart  from  each  other, 
and  contains  the  following : 

"The  party  of  the  second  part,  the  wife,  agrees  that  the  party  of  the  first 
part,  the  husband,  is  hereby  released  from  paying  any  allowance  or  alimony 
for  her  support  and  maintenance  at  any  time  whatsoever;  and  the  party  of 
the  first  part,  the  husbana,  shall  be  held  by  the  party  of  the  second  part  free 
from  all  and  every  debt  or  debts  which  she  shall,  after  the  day  and  date  here- 
of, contract." 

If  it  was  the  desire  of  the  defendant  to  set  up  this  provision  of  the 
separation  agreement  as  a  bar  to  the  maintenance  of  this  action,  his  mo- 
tion should  not  have  been  granted.  Domestic  Relations  Law  (Consol. 
Laws,  c,  14)  §  51,  provides  that  a  husband  and  wife  cannot  contract  to 
relieve  the  husband  from  his  liability  to  support  his  wife,  and  such  an 
agreement  is  void.  See  Gewirtz  v.  Gewirtz,  189  App.  Div.  483,  486. 
178  N.  Y.  Supp.  738. 

The  defendant  presents  no  excuse  whatsoever  for  having  suffered  a 
judgment  by  default.  The  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.    All  concur. 


(197  App.  Div.  522) 

GEORGE  COLON  &  CO.  v.  HASSENPFX.UG  et  aL 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  1,  1921.) 

Mechanics'  liens  ^=^132  (7) — Work  done  after  eoniract  was  claimed  to  haTe 
been  performed  held  done  under  the  oontract,  so  as  to  eatmd  the  time  for. 
filing  a  meohanic's  lien. 

Where  after  the  contractor  announced  performance  of  excavation  con- 
tract, the  owner  demanded  that  he  repair  a  sidewalk  and  remove  rock  and 
other  material,  and  the  contractor  acquiesced  in  the  owner's  demands  and 
did  the  work,  such  work  must  be  deemed  to  have  been  done  in  good  faith 
under  the  contract,  so  as  to  extend  the  time  for  fiUng  a  mechanic's  Uen, 
and  the  lien  may  be  filed  within  90  days  therefrom. 

Clarke,  P.  J.,  and  Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  Bronx  County. 

Action  by  George  Colon  &  Co.  against  l^ouise  Hassenpflug,  as  ad- 
ministratrix, etc.,  and  another.  From  a  judgment  of  die  Supreme 
Court,  as  amended  by  a  subsequent  order,  which  dismissed  the  com- 
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plaint  on  the  merits,  plaintiff  appeals.  Reversed,  and  judgment  or- 
dered in  favor  of  plaintiff. 

See,  also,  178  App.  Div.  100,  165  N.  Y.  Supp.  165. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Menken  Bros.,  of  New  York  City  (Mortimer  M.  Menken,  of  New 
York  City,  of  counsel),  for  appellant. 

Edward  W.  Norris,  of  New  York  Oty  (Lillian  Herbert  Andrews,  of 
New  York  City,  on  the  brief),  for  respondent  Hassenpflug. 

Daniel  Combs,  of  New  York  City,  for  respondent  Globe  Indem- 
nity Co. 

SMITH,  J.  Michael  J.  Fitzgerald  had  a  contract  with  Sarah  B. 
Smith,  since  deceased,  to  excavate  rock  and  earth  for  the  foundation 
for  an  apartment  house  to  be  erected  on  a  triangular  parcel  of  land  at 
the  comer  of  Merriam  avenue  and  University  (formerly  Aqueduct) 
avenue.  He  partly  completed  the  work,  and  tiien  sublet  the  contract 
to  the  plaintiff,  which  completed  the  work.  The  plaintiff  also  had  a 
contract  with  Sarah  B.  Smith  to  put  in  the  foundation  for  the  biuild- 
ing.  The  excavation  contract  provided  that  the  rock  taken  out  should 
be  used  in  the  foundation,  any  excess  to  belong  to  the  contractor,  and 
when  plaintiff  took  over  that  contract  it  became  the  owner  of  the  rock, 
and  used  what  was  necessary  in  building  the  foundation  under  the 
other  contract.  There  is  no  question  about  the  full  performance  by 
both  parties  of  the  foundation  contract.  While  Fitzgerald  was  workin<; 
on  the  excavation  contract,  he  found  it  necessary  to  obtain  from  the 
city  a  permit  to  drive  across  the  sidewalk  to  enable  his  teams  to  be 
used  in  the  work,  and  he  asked  the  owner  to  put  up  the  necessary  $250 
security  by  way  of  a.  bond  or  cash.  She  put  up  the  $250  in  cash  as 
security  that  the  contractor  would  leave  the  sidewalk  in  good  con- 
dition. The  excavation  contract  was  oral,  and  concerning  its  terms 
Sarah  B.  Smith  said  in  a  letter  of  June  5,  1913 : 

"My  contract  made  with  Mr.  Fitzgerald  Is  as  follows:  That  upon  the  com- 
pletion of  the  excavating  of  rock  and  dirt  according  to  the  plans  filed  with  the 
bnilding  department  he  is  to  receive  one-half  of  the  money  due  and  the  bal- 
ance upon  the  completion  of  the  building.  He  was  to  leave  the  sidewalk  in 
as  good  condition  as  be  found  it,  and  I  deposited  $250  for  him  aa  a  bond  with 
the  city  authorities.  He  was  to  take  away  aU  trees  and  dirt,  and  was  to  leave 
a  two-foot  passageway  in  the  rear  of  the  lots  on  Merriam  avenue  level  with 
the  street  He  has  received  from  me  $2450;  the  sum  of  $1,900  by  check  and 
the  sum  of  $250  cash  as  a  bond.  He  therefore  has  received  nearly  $6  more 
than  what  is  due  him  on  the  completion  of  the  entire  excavation,  and  no  fur- 
ther amount  Is  due  until  the  building  is  completed.  I  wrote  to  Mr.  Fitzgerald 
several  days  ago,  telling  him  of  your  claim  for  the  payments  due  for  the  work, 
and  asked  him  how  It  was  that  you  were  asking  me  for  the  money  when  he 
was  supposed  to  be  the  contractor,  but  he  has  made  no  reply  to  my  letter. 

"I  do  not  think  It  advisable  to  cart  any  more  rock  away  until  foundation 
walls  are  completed,  as  architects  looking  at  the  work  do  not  think  sufficient 
rock  has  been  left  for  all  the  walls  ^that  are  to  be  built." 

There  was  some  extra  excavation  done  by  the  plaintiff,  so  that  when 
that  contract  was  completed  there  was  unpaid  on  it  $3,793.40.  At  this 
time  there  was  due  from  Sarah  B.  Smith  on  the  original  excavation 
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contract  $3,500.30,  as  found  by  the  trial  judge.  When  the  plaintiff 
considered  that  it  had  completed  the  excavation  contract  and  made  a 
request  for  payment,  it  was  met  by  the  statement  from  Sarah  B.  Smith 
that  there  was  dirt  and  rock  on  the  premises  which  must  be  carted 
away,  and  that  the  sidewalk  had  not  been  repaired  or  replaced  to  the 
satisfaction  of  the  inspector  of  the  city,  and  that  this  must  be  done 
by  the  contractor.  There  is  some  evidence  that  the  original  contractor, 
Fitzgerald,  did  some  work  on  the  sidewalk  in  NovemUer,  and  there  is 
also  evidence  undisputed  that  the  plaintiff  did  work  January  5,  6,  and 
7,  1914,  in  repairing  the  sidewalk,  and  in  breaking  up  large  rocks,  and 
removing  rock  and  rubbish  from  the  premises.  While  the  plaintiff 
claimed  that  it  had  fully  completed  the  work  on  the  excavation  con- 
tract, it  acquiesced  in  the  claim  of  Sarah  B.  Smith  that  the  contract 
was  not  fully  performed,  and  did  the  work  January  5,  6,  and  7,  1914, 
to  comply  with  the  interpretation  of  Sarah  B.  Smith. 

On  April  4,  1914,  not  having  been  paid  by  Sarah  B.  Smith  for 
the  excavation  work,  the  plaintiff  filed  the  lien  concerning  which  the 
trial  court  has  found  that  it  was  not  filed  within  90  days  after  the 
completion  of  the  contract.  The  question  to  be  decided  is :  Was  the 
work  of  January  5,  6,  and  7,  1914,  performed  in  good  faith  under  the 
contract?  The  trial  judge  has  found  that  in  making  the  excavation 
contract  nothing  was  said  about  work  to  be  done  on  the  sidewalk ;  that 
a  second  oral  contract^  was  made  between  Fitzgerald  and  Sarah  B, 
Smith  concerning  the  city  permit  and  the  deposit  of  $250;  that  the 
work  of  January  5,  6,  and  7,  1914,  was  not  performed  in  good  faith 
under  the  contract;  that  the  plaintiff's  notice  of  lien  was  not  filed 
within  90  days  of  the  completion  of  the  excavation  contract ;  and  re- 
fused to  find  several  requests  to  find  proposed  by  the  plaintiff,  to  all  of 
which  due  exceptions  were  taken  by  the  plaintiff.  We  think  that  the 
trial  judge  was  in  error,  and  that  certain  of  his  findings  and  refusals 
were  against  the  weight  of  evidence.  There  was  ample  evidence  that 
the  excavation  contract  included  such  work  as  might  be  necessary  to 
clean  up  the  premises  and  to  repair  the  sidewalks.  While  the  plain- 
tiff claimed  that  it  was  not  required  to  do  that  work,  Sarah  B.  Smith 
insisted  that  the  contract  did  include  such  work,  and  that  it  must  be 
done  by  the  plaintiff  or  Fitzgerald.  Fitzgerald  and  the  plaintiff  ac- 
quiesced in  this  interpretation  and  did  the  work  required  in  good  faith 
under  the  contract. 

We  therefore  reverse  findings  2,  4,  5,  and  9,  and  find  the  facts  pro- 
posed by  the  plaintiff  in  its  proposed  findings  numbered  5,  7,  15,  17,  20, 
and  22,  in  addition  to  those  found  and  allowed  by  the  trial  judge,  and 
we  make  the  conclusions  of  law  proposed  by  the  plaintiff,  except  that 
the  amount  due  on  the  Fitzgerald  contract  shall  be  fixed  at  $3,500.30, 
and  the  judgment  hereinbefore  entered  is  reversed,  with  costs  of  this 
appeal  to  the  plaintiff,  and  judgment  ordered  in  plaintiff's  favor,  with 
costs.    Settle  order  on  notice. 

PAGE  and  GREENBAUM,  JJ.,  concur. 
CLARKE,  P.  J.,  and  DOWUNG,  J.,  dissent. 
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GREENWALD  et  al.  v.  COHEN. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  23,  1921.) 

Laodlofd  and  tenant  <»=»200(1^)  ^Tenant,  asaertii^p  mreasonablenefis  of 
Teat,  enlitled  to  trial  of  sncli  isnie.  ^    ^ 

In  landlord's  proceeding  against  tenant,  defended  on  ground  or  unrea- 
sonableness of  rent,  the  tenant  was  entitled  to  a  trial  of  such  issue  in 
the  manner  provided  by  the  statute. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Proceedings  by  Henry  D.  Greenwald  and  another,  as  landlords, 
against  Solomon  Cohen,  as  tenant.  From  a  final  order  for  the  land- 
lords, entered  upon  a  directed  verdict,  the  tenant  appeals.  Order  re- 
versed, and  new  trial  ordered. 

Ai^ed  June  term,  1921,  before  BIJUR,  DEI^HANTY,  and 
FINCH,  JJ. 

Abraham  B.  Albert,  of  New  York  City,  for  appellant. 

Mortimer  Kraus,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  defense  was  duress  and  unreasonableness  of 
rent.  The  learned  judge  below  evidently  overlooked  the  latter  de- 
fense, and  refused  to  permit  the  defendant  to  enter  upon  it.  The  over- 
sight was  one  which  necessarily  deprived  the  defendant  of  his  right  to 
contest  the  landlords'  claim  in  the  manner  provided  by  statute. 

The  order  must  therefore  be  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  the  appellant  to  abide  the  event. 


SIDNEY  BLUMENTHAL  &  CO.,  Ine.,  v.  ZIMHIERMAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  17,  1921.) 

1.  Erictenee  ^=»400(3)— Oonvenations  eontradicting  subsequent  writteo  con^ 
tract  of  sale  inadmiseible. 

The  court  erred  in  permitting  introduction  of  testimony  as  to  conversa- 
tions prior  to  the  making  of  a  written  contract  for  the  sale  of  goods, 
which  not  only  varied,  but  were  in  direct  contradiction  of,  the  written 
contract. 
Z.  Castoms  and  wages  ^»17— Proof  of  custom  direetty  conlraflctlng  written 
agreement  inatfanissible. 

In  an  action  to  recover  purchase  price  of  goods,  where  defendant  set 
up  counterclaim,  court  erred  in  permitting  testimony  as  to  a  custom  in 
the  trial  that  merchandise  was  purchased  in  the  spring  for  fall  use  six 
or  eight  months  in  adyance,  and  that  said  custom  was  well  known  to  cue 
plaintiff,  as  furnishing  a  basis  for  determining  the  question  of  fact 
whether  notice  of  defects  in  merchandise  given  to  defendant  more  than 
two  months  after  delivery  was  within  a  reasonable  time,  where  the  con- 
tract of  sale,  which  was  in  writing,  provided  that  '*all  claims,  including 
those  for  breach  of  warranty,  express  or  implied,  must  be  made  in  writing 
to  the  seller  within  ten  days  after  delivery  or  failure  to  deliver." 
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3.  Sales  <&='437(1)— Waiver  of  short  statute  of  limitatioiis  in  contract  must 
b«  alleged. 

In  an  action  to  recover  purchase  price  of  goods,  delivered  under  a 
written  contract  providing  that  notice  of  defects  and  claims  for  breach 
of  warranty  must  be  made  to  seller  within  10  days,  wherein  defendant 
set  up  a  counterclaim  for  breach  of  warranty,  evidence  reUed  on  by  de- 
fendant as  a  waiver  of  the  short  statute  of  limitations  embodied  in  the 
contract  did  not  sustain  a  recovery  on  the  counterclaim,  where  no  issue 
based  on  such  alleged  waiver  was  tendered  by  the  pleading;  defendant, 
on  the  contrary,  alleging  in  his  counterclaim  that  plaintiff  was  given  notice 
of  the  alleged  defects  within  a  reasonable  time,  as  provided  by  Personal 
Property  Law,  §  130. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Actions  by  Sidney  Blumenthal  &  Co.,  Incorporated,  against  David 
Zimmerman.  From  judgments  for  defendant,  plaintiff  appeals.  Judg- 
ments reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Liebman,  Blumenthal  &  Levy,  of  New  York  City  (Eugene  Blumen- 
thal, of  New  York  City,  of  counsel),  for  appellant. 

Isadore  Apfel,  of  New  York  City  (Charles  Gk)ldzier,  of  New  York 
City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff  appeals  from  two  judgments  in  favor  of  defend- 
ant entered  by  direction  of  the  court,  after  a  trial  without  a  jury,  under 
a  stipulation  that  separate  judgments  be  rendered  in  each  case  according 
to  the  pleadings  and  the  evidence. 

The  actions  were  brought  to  recover  for  goods  sold  and  delivered. 
The  answer  in  each  case  was  a  general  denial  and  a  separate  defense 
and  counterclaim  of  breach  of  warranty.  Plaintiff's  cause  of  action 
was  conceded  by  the  defendant  in  each  case,  and  the  questions  on  ap- 
peal arise  upon  defendant's  counterclaims. 

The  contract  which  forms  the  basis  of  plaintiff's  claim  in  each  case 
contains  the  f oHowing  provision : 

"Nor  will  allowance  be  made  for  any  reason  after  goods  have  been  cut  or 
their  condition  in  any  wise  impaired;  nor  shall  goods  be  returnable  in  any 
event  nor  allowance  be  made  in  any  event  after  ten  days  from  date  of  receipt 
by  buyer." 

[1]  The  proof  is  uncontradicted  that  defendant's  first  claim  based 
upon  a  breach  of  warranty  was  made  more  than  two  months  after  the 
last  delivery  of  goods  by  plaintiff  to  defendant.  On  the  trial,  in  sup- 
port of  defendant's  counterclaims,  defendant  was  permitted,  over  ob- 
jection and  exception  of  plaintiff's  counsel,  to  introduce  testimony  as 
to  conversations  prior  to  the  making  of  the  contract,  which  not  only 
varied,  but  were  in  direct  contradiction  of,  said  clause  of  the  written 
contract.  The  testimony  on  this  point  was  very  extended,  and  consti- 
tuted the  greater  part  of  defendant's  case.  At  the  close  of  the  case 
plaintiff's  counsel  moved  %o  strike  out  all  the  testimony  as  to  said  con- 
versations, and  the  motion  was  granted;  so  that,  while  this  method  of 
admitting  utterly  incompetent  testimony,  even  in  the  absence  of  a  jury, 
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is  to  be  deprecated,  it  would  not  alone  constitute  sufficient  ground  for  a 
reversal. 

[2]  But,  in  addition  to  said  evidence,  the  court  received,  over  ob- 
jection and  exception,  testimony  as  to  a  custom  in  the  trade  that  mer- 
diandise  of  this  character  was  purchased  in  the  spring  for  fall  use,  six 
or  eight  months  in  advance,  and  that  said  custom  was  well  known  to 
the  plaintiff  as  furnishing  a  basis  for  determining  the  question  of 
fact  whether  the  notice  of  defects  in  the  merchandise  given  to  defend- 
ant more  than  two  months  after  delivery  was  within  a  reasonable  time. 
This  evidence  was  incompetent,  the  contract  having  provided,  "All 
claims,  including  those  for  breach  of  warranty,  express  or  implied,  must 
be  made  in  writing  to  the  seller  within  ten  days  after  delivery  or  failure 
to  deliver,"  and  was  in  direct  contradiction  of  the  agreement  of  the  par- 
ties whereby  they  had  fixed  the  time  within  whidi  notice  of  defects 
must  be  given.  This  evidence  was  not  stricken  out,  and  it  is  clear  that 
the  learned  trial  justice  could  not  have  reached  a  determination  in  favor 
of  defendant  on  his  counterclaims  without  giving  serious  consideration 
and  weight  to  said  evidence.  Its  admission,  therefore,  was  highly 
prejudicial  and  constituted  reversible  error. 

[3]  The  evidence  relied  upon  by  respondent  as  a  waiver  of  the  short 
statute  of  limitations  embodied  in  the  contract  does  not  sustain  the 
recovery.  No  issue  based  upon  such  alleged  waiver  was  tendered  by 
the^  pleadings ;  the  defendant,  on  the  contrary,  alleging  in  his  counter- 
claim that  plaintiff  was  given  notice  of  the  alleged  defects  within  a  rea- 
sonable time,  as  provided  by  section  130  of  the  Personal  Property  Law 
(Consol.  Laws,  c.  41). 

The  judgments  must  be  reversed,  and  a  new  trial  ordered,  with  $15 
costs  to  appellant  to  abide  the  event,  in  each  case.    All  concur. 


WESTFALL  v.  USAMQN  et  al. 

^Snoreme  Court,  Appellate  Diylaion,  Third  Department.    July  7,  1921.) 

1.  Appeal  and  error  ^=s>927(7) — ^PlalnUIT,  od  appeal  from  juc||;ment  on  a  dl- 

reeted  verdiet^  must  have  most  f avoraJble  inference  from  evidence. 

On  appeal  from  Judgment  ou  a  directed  verdict  for  defendant,  plaintiff 
must  liave  the  most  favorable  inference  to  be  drawn  from  the  evidence. 

2.  Municipal  oorporatiooB  «^=^808(2)— Buildkig  owner  not  liable  as  such  for 

injury  to  pedestrian  falling  over  rope  across  sidewalk. 

The  fact  that  one  owns  an  interest  in  a  building  does  not  make  him 
liable  for  inluries  received  by  one  falling  over  a  rope  across  a  sidewalk 
In  front  of  it. 

3.  Municipal  corporations  <^==>821(17) — ^Direction  of  verdict  for  building  own- 

er held  proper  in  suit  for  injury  fkiom  obstruction  on  iddewalk. 

Where  the  owner  of  an  interest  in  a  building,  across  the  sidewalk  in 
front  of  which  a  rope  had  been  stretched  in  consequence  of  the  col- 
lapse of  an  alley  wall,  told  his  mother,  co-owner,  there  was  no  danger, 
which,  so  far  as  the  record  disclosed,  was  true,  whereupon  she  removed 
the  rope,  but  after  the  police,  finding  the  rope  gone,  failed  to  put  up  lights, 
replaced  it  shortly  before  dark,  and  a  pedestrian  after  dark  fell  over  it 
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and  was  injured,  the  direction  of  a  verdict  for  the  son  was  proper ;  the 
injury  being  caused  by  something  on  the  sidewalk  over  which  he  had  no 
control. 

4.  Mimidpal  eorporaiioiis  <&=>806(2)— One  ranoving  rope  plaeed  aeroes  side- 

walk by  aofchorities  not  liable  for  injuries  after  repladiig  same. 

Where,  in  consequence  of  the  collapse  of  an  alley  wall  of  a  building, 
the  city  authorities  strung  a  rope  across  the  front  sidewalk,  which  the 
owner,  believing  there  was  no  danger,  took  down,  but  replaced  before 
dark,  and  a  pedestrian  was  injured  by  falling  over  it  after  dark,  she  was 
not  negligent,  not  having  put  up  the  rope,  and  having  put  it  back  as  she 
found  it,  while  it  was  light  enough  to  see  it,  and  no  one  having  been  in- 
jured while  it  was  down. 

5.  Municipal  eorporations  0^764(1) — ^Absolute  duty  of  dty  to  niBinfain  safe 

streets. 

It  is  the  absolute  duty  of  the  municipality  to  maintain  the  streets  in  a 
safe  condition. 

S.  Municipal  oorporations  «S=»S08  (2) —Building  owner  not  liable  for  absence 
of  U^biB  warning  of  rope  across  sidewalk. 

Where,  in  consequence  of  the  collapse  of  an  alley  wall  of  a  building, 
the  city  authorities  strung  a  rope  across  the  front  sidewalk,  which  the 
owner  of  the  building  took  down,  but  replaced  before  dark,  calling  on 
the  city  authorities  to  furnish  a  light,  which  they  failed  to  do,  and  a 
pedestrian,  after  dark,  fell  over  the  rope  and  was  injured,  the  owner  was 
not  liable,  though  the  police  came  to  set  out  lights  while  the  rope  was 
gone ;  it  not  being  her  duty  or  legal  right,  but  the  dty's  to  set  out  lights, 
the  wall  not  having  caved  in  on  the  street  side. 
7.  Municipal  corporations  <@=»808  (2) —Owners  of  building  not  using  sidewalk 
for  private  purposes  not  liable  for  injuries  from  obstructions. 

Where  an  owner  of  a  building  across  the  sidewalk  in  front  of  which  a 
rope  had  been  strung  by  the  city  authorities  in  consequence  of  the  col- 
lapse of  an  alley  wall  took  down  the  rope  on  being  told  by  her  son,  co- 
owner,  that  there  was  no  danger,  but  replaced  it  before  dark  and  a 
pedestrian  was  injured  by  falling  over  it  after  dark  such  co-owners  were 
not  joint  tort-feasors,  not  having  been  using  the  sidewalk  for  purposes 
of  their  own. 
:8.  Munidpal  oorporatioi^  <$=»777,  808(2)— ^wner  of  bulling,  in  connection 
with  which  sidewalk  obstructed  for  private  purposes,  and  city,  liable  for 
liljuries  therefrom. 

Where  a  private  person  obstructs  and  uses  a  sidewalk  for  purposes  of 
his  own  and  in  his  own. interest,  the  owner  of  the  building  or  business 
in  connection  with  which  the  obstruction  was  created  is  liable  for  in- 
juries therefrom,  as  is  also  the  city,  when  it  has  actual  or  constructive 
notice  thereof. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Leroy  Westfall  against  Harvey  Leamon  and  another. 
From  a  judgment  in  favor  of  defendants,  directed  by  the  court,  after 
the  evidence  was  closed,  plaintiff  appeals.    Affirmed. 

Argued  before  JOHN  M.  KBULOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Leary  &  Fullerton,  of  Saratoga  Springs,  for  appellant. 
Alexander  H,  Leamon,  of  Schenectady,  for  respondents. 

KILEY,  J.  Plaintiff  alleges  and  defendants  admit  that  defendants 
are  the  ovirners  of  certain  real  estate  and  biuildings  situate  at  107  South 
Church  street  in  the  city  of  Schenectady ;  that  South  Church  street  is 
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a  public  and  much  traveled  highway.  The  evidence  discloses  that  at 
the  side  of  the  building  named  and  in  question  here  there  was  an  alley, 
and  that  early  in  the  morning  of  the  26th  of  May,  1917,  that  portion 
of  said  building  facing  said  alley  caved  in,  and  it  led  to  the  conclu- 
sion that  other  parts  might  fall,  making  it  dangerous  for  any  one  to 
enter  the  alley  or  travel  the  street.  The  attention  of  the  city  author- 
ities was  called  to  this  condition,  and  that  morning  the  space  of  the 
sidewalk  fronting  the  building  was  roped  oflF.  The  rope  was  strung 
about  3  feet  above  the  level  of  the  ground.  This  was  about  9 :45  a. 
m.  About  6:30  p.  m.  the  fire  captain  received  information  that  the 
rape  was  down ;  he  went  to  the  place  in  question ;  the  rope  was  gone ; 
he  returned  to  the  station,  and  was  sent  back  to  the  building,  and  found 
the  defendant  Emma  Leamon  had  put  the  rope  up  again,  where  it 
had  been  placed  in  the  morning.  The  defendants  are  mother  and  son, 
and  the  mother  explained  that  her  son,  the  other  .defendant,  told  her 
the  building  was  safe  and  that  there  was  no  occasion  for  blocking  the 
sidewalk.  There  was  no  light  or  warning  to  show  that  the  sidewalk 
had  been  blocked,  other  than  the  rope.  The  police  had  been  there  to 
put  up  lights  while  the  rope  was  down  and  previous  to  7  p.  m.  De- 
fendant asked  for  a  light  to  be  put  up,  and  was  told  that  the  fire  de- 
partment had  none,  but  that  the  police  department  would  be  called  on 
to  furnish  the  lantern.    A  light  was  not  furnished. 

The  plaintiff  was  a  street  car  conductor,  and  had  to  take  a  car  out 
about  8  o'clock,  or  soon  after.  He  says  he  was  hurrying  to  the  place 
where  he  was  to  take  his  car,  and  in  so  doing  came  along  this  street ; 
he  said  he  was  "jogging" ;  it  may  he  assumed  he  was  going  faster  than 
a  walk ;  he  tripped  over  this  rope,  and  in  his  fall  to  the  sidewalk  he 
received  the  injuries  for  wHich  he  brought  this  action.  The  trial  court, 
at  the  close  of  the  evidence,  directed  a  verdict  in  favor  of  the  defend- 
ants.   This  appeal  is  from  the  judgment  entered  upon  that  verdict. 

[1,  2]  In  determining  whether  a  proper  disposition  was  made  of  the 
question  involved,  plaintiff  must  have  the  most  favorable  inference  that 
can  be  drawn  from  all  of  the  facts  presented  upon  the  trial.  Kraus 
V.  Bimbaum,  200  N.  Y.  130,  93  N.  E.  474;  Forges  v.  United  States 
Mortgage  &  Trust  Co.,  203  N.  Y.  181,  186,  96  N.  E.  424.  By  a  pro- 
cess of  elimination  the  consideration  of  the  question  of  whether  the 
defendants  were  guilty  of  negligence,  and  thus  liable  to  plaintiff,  if 
there  was  any  liability  an3rwhere,  can  be  simplified.  The  part  of  the 
wall  that  fell  in  did  not  front  on  the  street,  and  no  part  of  the  wall 
fronting  on  the  street  ever  fell  or  injured  any  one  so  far  as  this  rec- 
ord discloses. 

[3]  The  only  connection  that  the  defendant  Harvey  Leamon  had 
with  the  circumstances  constituting  the  alleged  negligence  is  that,  first, 
he  owned  an  interest  in  the  building;  and,  second,  that  he  told  the 
other  defendant,  his  mother,  that  it  was  not  dangerous,  and  that  there 
was  no  necessity  apparent  for  blocking  the  sidewalk.  That  he  owned 
an  interest  in  the  building  cannot  subject  fiim  to  liability  for  injuries  re- 
ceived upon  the  street,  outside  of  and  away  from  the  building  in  which 
he  had  such  interest    So  far  as  this  record  discloses  what  he  told  his 
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mother  was  true,  viz.  that  there  was  no  danger  to  be  apprehended  be- 
cause of  the  alleged  unsafety  of  the  building.  So  far  as  the  record 
discloses  that  statement  was  true.  The  plaintiff  was  injured,  if  at  all, 
from  something  upon  the  sidewalk  over  which  he  had  no  control.  The 
direction  of  the  verdict  as  to  him,  at  least,  was  proper.  ♦ 

[4]  As  to  the  other  defendant,  she  did  not  put  up  nor  cause  to  be 
put  up  the  rope,  she  did  take  it  down  during  the  day,  and  she  put  it 
back  at  7  o'clock,  which  on  the  26th  day  of  May  was  light  enough  for 
any  one  to  see  it.  No  one  was  injured  while  it  was  down;  hence  no 
cause  for  a  charge  of  n^ligence  can  be  predicated  upon  what  she  did 
up  to  the  time  of  and  after  she  put  back  tiie  rope.  The  evidence  shows 
that  she  put  it  back  as  she  found  it,  viz.  about  3  feet  from  the  ground. 

[5,  B]  There  is  only  one  other  possible  reason  that  can  be  assigned 
as  a  ground  of  negligence  against  this  defendant,  or  any  one  else,  and 
that  is  the  failure  to  put  up  a  light  as  a  warning.  This  sidewalk  was 
on  a  public  street,  over  which,  so  far  as  appears  from  this  record,  de- 
fendant had  no  control,  and  with  which  she  had  no  Hcense  to  inter- 
fere. The  duty  of  maintaining  the  streets  in  a  safe  condition  was  upon 
the  municipality,  and  that  duty  was  absolute.  Turner  v.  City  of  New- 
burgh,  109  N.  Y.  301,  16  N.  E.  344,  4  Am.  St.  Rep.  453.  She  did  not 
put  out  a  light,  but  before  the  accident,  an  hour  before,  she  called  on 
the  city  authorities  to  furnish  one.  It  was  stated  to  her  that  the  po- 
lice department  would  be  communicated  with  and  told  to  furnish  one. 
So  far  the  only  negligence  that  can  be  imputed  to  any  one  is  the  failure 
to  put  out  the  light ;  that  duty  devolved  upon  the  city ;  nothing  that 
this  defendant  did  contributed  to  that  omission ;  so  if  she  can  be  held 
on  the  charge  of  negligence  at  all,  it  is  because  she  did  not  do  what 
the  city  was  bound  to  do,  and  had  notice  to  do;  it  is  because  she  did 
not  do  what  she  was  in  no  way  bound  to  do,  viz.  protect  the  public 
from  a  danger  in  no  way  connected  with  her,  or  for  which  she  was 
chargeable.  We  have  seen  that  the  wall  had  not,  at  the  time,  caved 
in  on  the  street  side,  and  has  not  since,  so  far  as  the  evidence  shows. 
The  absence  of  the  light  was  an  omitted  duty  of  the  city ;  the  defend- 
ant was  not  called  upon  to  put  out  red  lights  because  the  city  failed. 

[7,8]  The  appellant  urges  that  defendants  should  be  regarded  as 
joint  tort-feasors,  end  relies  on  Murphy  y.  Eidlitz,  113  App.  Div.  659, 
99  N.  Y.  Supp.  950,  and  Tremblay  v.  Harmony  Mills,  171  N.  Y.  598,  64 
N.  E.  501.  113  App.  Div.,  supra,  has  no  application  to  the  facts  in  this 
case,  and  171  N.  Y.,  supra,  is  illustrative  of  the  several  other  cases  cited 
by  appellant;  it  is  where  a  private  person  is  using  the  sidewalk  for 
purposes  of  his  own,  and  in  his  own  interest,  and  for  his  own  con- 
venience. In  such  case  the  owner  of  the  building,  or  the  business  in 
connection  with  which  the  obstruction  on  the  sidewalk  was  created,  is 
held  liable,  and  the  city  when  it  has  actual  or  constructive  notice  of 
the  obstruction.  It  is  not  urged  that  placing  a  rope  as  a  guard  was  im- 
proper on  the  part  of  the  city.  It  was  probably  a  wise  precaution.  De- 
fendant would  not  have  had  the  legal  right  to  do  it,  and  it  is  not  claim- 
ed that  she  did  any  illegal  act.  She  did  not  have  any  legal  right  nor 
moral  responsibility  to  do  more  than  she  did  do  about  the  placing  of 
a  light  as  a  warning  upon  the  sidewalk.    Dillon  on  Municipal  Corpo- 
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rations  (5th  Ed.)  p.  3033,  §  1729,  states  the  rule  contended  for  by 
respondents,  and  is  controlling  on  this  appeal. 
The  judgment  should  be  affirmed,  with  costs.   All  concur. 


(197  App.  Div.  646) 

HARRIS  V.  HARRIS. 

(Supreme  Conrt,  AppeUate  Division,  First  Department    July  t,  1921.) 

L  Divoree  ^=»269  (7)— Husband  not  under  obligation  to  pay  alimony  awarded 
wife  on  separation*  wliere  she  violated  decree. 

Where  plaintiff  wife  v/olated  a  provision  of  her  decree  of  separation 
granting  her  alimony  by  removing  the  child  of  the  parties  beyond  the 
limits  of  Greater  New  York  without  the  consent  of  defendant  husband, 
defendant  husband  was  no  longer  obligated  to  pay  the  alimony  awarded 
plaintiff  wife. 

2.  IHtoto  ^==>245  (2) —Decree  proeured  in  Nevada  alter  separation  deeree  in 

New  York  entitled  husband  to  modiflcation  of  separation  decree,  relieving , 
.  him  from  obligation  to  support. 

Where  a  wife  procured  a  decree  of  separation  in  New  York,  with  award 
of  alimony,  but  subsequently  removed  to  Nevada,  and  there  securea  an 
absolute  divorce,  suclx  divorce  terminated  the  marital  status  of  the  par: 
ties,  and  entitled  the  husband  to  an  order  modifying  the  decree  of  separa- 
tion, by  relieving  him  from  further  obligation  to  support  his  wife. 

3.  Divorce  ^=^269  (7) — Bat  against  wife  seeking  to  enfwce  separation  de- 

cree by  oontempt  proceedings  removed  on  voluntary  return  to  state. 

Where  a  wife  procured  a  separation  decree,  with  award  of  alimony, 
and  violated  it  by  removing  with  her  child  to  Nevada,  where  she  secured 
absolute  divorce,  though  she  could  not  invoke  the  power  of  the  court  in 
contempt  proceedings  to  compel  defendant  husband  to  pay  alimony  as 
required  by  the  separation  decree,  when  during  the  time  the  alimony 
was  accruing  she  herself  was  violating  the  decree  by  liavlng  removed 
the  child  from  Greater  New  York,  such  bar  against  her  invocation  of 
contempt  proceedings  was  removed  on  her  voluntary  return  to  New  York. 

Page,  J.,  dissenting. 

Appeals  from  Special  Term,  New  York  County. 

Action  by  Esther  D.  Harris  against  Jacob  Harris.  From  an  order 
denying  plaintiff's  motion  to  punish  defendant  for  contempt  for  failure 
to  pay  accrued  alimony  in  violation  of  a  decree  of  separation,  from 
an  order  granting  defendant's  motion  to  modify  the  decree  of  separa- 
tion by  relieving  him  from  further  obligation  to  support  his  wife,  and 
from  an  order  denying  plaintiff's  motion  to  direct  defendant  to  pay  to 
her  the  sum  of  $270  alimony,  which  had  accrued  subsequently  to  the 
arrears  previously  stated,  plaintift  appeals.  Order  denying  plaintiff's 
motion  to  direct  defendant  to  pay  accrued  alimony  reversed,  and  re- 
spondent directed  to  make  the  payment ;  other  orders  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  OREENBAUM,  JJ. 

Daniel  Handler,  of  New  York  City,  for  appellant. 
Aaron  A.  Feinberg,  of  New  York  City  (Ilo  Orleans,  of  New  York 
City,  of  counsel),  for  respondent. 

^For  Otber  cases  see  same  topic  &  KEY>NUMBER  in  all  Key-Numbered  Digests  A  Indezu« 
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GREENBAUM,  J.  The  facts  briefly  are  as  follows :  On  December 
12,  1918,  a  decree  of  separation  was  entered  in  favor  of  the  plaintiff. 
It  provided  for  the  payment  of  $30  weekly  alimony  to  the  plaintiff,  and 
in  addition  thereto  at  least  $10  per  month  for  the  use  of  the  infant 
daughter  of  the  parties.  It  also  provided  that  the  defendant  was  en- 
titled to  visit  his  child  on  certain  days  and  under  certain  conditions 
therein  mentioned  and  further — 

"that  the  said  chUd  shaU  not  be  removed  outside  of  the  boundary  Unes  of 
Greater  New  York,  except  upon  the  written  consent  of  the  defendant.  Should 
the  residence  of  such  child  be  changed,  then  the  nlaintiff  shall  inform  the  de- 
fendant immediately  by  registered  mail  of  such  change  of  residence." 

[1]  It  appears  that  the  defendant  paid  alimony  pursuant  to  the  de- 
cree up  to  April,  1920;  that  thereafter  the  plaintiff  removed  the  child 
from  the  jurisdiction  of  this  court  without  defendant's  consent,  and 
took  her  and  resided  with  her  in  the  state  of  Nevada.  Thereupon  the 
defendant  ceased  paying  alimony.  On  November  30,  1920,  plaintiff 
•  obtained  a  decree  of  divorce  in  Nevada.  The  defendant  never  ap- 
peared in  that  action,  and  the  service  upon  him  was  constructive.  'The 
Special  Term  denied  the  motion  to  punish  the  defendant  for  contempt 
for  arrears  of  alimony  amounting  to  $1,082,  which  had  accrued  during 
plaintiff's  absence  from  this  state,  upon  the  ground  that  the  plaintiff 
had  violated  a  provision  of  the  decree  b)r  removing  the  child  of  the 
parties  outside  of  the  Greater  "New  Yprk  limits  without  the  consent  of 
the  defendant.    We  think  the  motion  was  properly  denied. 

[2]  The  appeal  from  the  order  granting  defendant's  motion  to  re- 
lieve him  from  further  obligations  to  support  his  wife  was  based  upon 
the  ground  that  the  absolute  divorce  which  the  plaintiff  obtained  in 
Nevada  terminated  the  marital  status  of  the  parties  and  relieved  the 
defendant  from  further  obligations  to  support  his  wife.  We  are  of  the 
opinion  that  the  court  also  properly  disposed  of  that  motion.  Gibson  v. 
Gibson,  81  Misc.  Rep.  508,  143  N.  Y.  Supp.  37;  Starbuck  v.  Starbuck, 
173  N.  Y.  503,  66  N.  E.  193,  93  Am.  St.  Rep.  631. 

[3]  The  third  appeal  was  from  an  order  denying  the  plaintiff's 
motion  directing  the  respondent  to  pay  to  her  nine  weeks*  alimony,  or 
$270,  which  had  accrued  after  her  return  from  Nevada.  Defendant  op- 
posed this  motion  upon  the  ground  that  the  plaintiff's  violation  of  the 
decree  in  taking  the  child  outside  of  the  jurisdiction  of  the  court  re- 
lieved him  from  paying  any  alimony.  As  previously  stated,  we  think 
that  plaintiff  was  not  entitled  to  invoke  the  power  of  the  court  in  con- 
tempt proceeding  to  compel  the  defendant  to  pay  alimony  as  required 
by  the  decree,  when  she  herself,  during  the  time  when  the  alimony  was 
accruing,  was  violating  one  of  the  provisions  of  the  decree.  We  are 
of  the  opinion,  however,  that  the  bar  against  her  was  removed  upon  her 
voluntary  return  to  this  state. 

Defendant  also  contends  that  the  decree  of  divorce  obtained  by  plain- 
tiff in  Nevada  operated  to  deprive  her  of  the  right  to  any  alimony, 
which  accrued  after  the  decree.  But  the  order  relieving  defendant 
from  paying  further  alimony,  which  we  are  herewith  affirming  (second 
appeal),  is  limited  to  alimony  which  would  accrue  after  the  making  of 
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the  motion  upon  which  the  order  was  entered.  It  did  not  affect  alimony 
which  accrued  before  the  motion  was  made. 

We  are  of  the  opinion  that  the  defendant  is  obliged  to  pay  the 
alimony,  amounting  to  $270,  which  had  accrued  after  plaintiff's  return 
to  the  state  and  before  the  modification  of  the  decree. 

The  third  order  appealed  from  must  be  reversed,  and  the  respondent 
directed  to  pay  the  $270.    No  costs  on  any  of  the  appeals. 

Appeals  Nos.  1  and  2 — Orders  affirmed,  without  costs.  Appeal  No. 
J— Order  reversed,  without  costs,  and  respondent  directed  to  pay  the 
$270  accrued  alimony. 

Settle  order  on  notice. 

CLARKE,  P.  J.,  and  DOWLING  and  SMITH,  JJ.,  concur. 
PAGE,  J.,  dissents. 


FOWLER  V.  NEW  YORK  HERALD  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

Ippeal  and  error  <i=»805— Motion  at  Spedal  Term  to  declare  appeal  aban- 
doned for  delay  in  mtJdng  ease  nnneeessaxy,  and  order  nnautlMinzed. 

Under  Codedv.  Proe.  |  997,  requiring  appellant  to  make  a  ease  and 
procure  it  to  be  settled  and  signed,  and  rules  32  and  33  of  the  General 
Rules  of  Practice,  prescribing  the  method  to  be  followed,  and  providing 
that  the  right  to  make  a  case  is  deemed  waived  when  not  made  within  the 
time  limited,  there  is  no  occasion,  since  the  revision  of  the  rules  in  1896, 
for  a  motion  at  Special  Term  to  declare  the  appeal  abandoned  for  delay 
in  making  the  case  and  having  it  settled  and  signed,  and  an  order  de- 
claring the  appeal  abandoned  is  unauthorized. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Fowler  against  the  New  York  Herald  Company. 
From  an  order  determining  that  plaintiff  had  waived  his  right  to  make 
a  case  on  appeal,  and  declaring  the  case  and  appeal  abandoned,  plaintiff 
appeals.    Reversed,  and  motion  denied. 

See,  also,  184  App.  Div.  608,  172  N.  Y.  Supp.  423. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
MERRELL,  and  GREENBAUM,  JJ. 

George  Hiram  Mann,  of  New  York  City,  for  appellant. 

Jay  &  Candler,  of  New  York  City  (Robert  W.  Candler,  of  New  York 
City,  of  counsel,  and  John  H.  Bogardus,  of  New  York  Qty,  on  the 
brief),  for  respondent. 

DOWUNG,  J.  The  order  appealed  from  grants  a  motion  made  by 
respondent  to  declare  that  the  plaintiff  has  waived  his  right  to  make  a 
case  herein  and  to  declare  the  case  and  appeal  abandoned,  because  of 
the  plaintiff's  failure  to  make  a  case  on  appeal  and  to  have  the  same 
settled  and  signed  by  the  justice  before  whom  the  action  was  tried, 
pursuant  to  section  997  of  the  Code  of  Civil  Procedure  and  rule  32  of 
the  General  Rules  of  Practice,  within  the  time  limited  therefor. 

Section  997  of  the  Code  of  Civil  Procedure  provides  that  a  party 
intending  to  appeal  from  a  judgment  rendered  after  a  trial  of  an  issue 
of  fact,  or  to  move  for  a  new  trial  of  such  an  issue,  must,  except  as 
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Otherwise  prescribed  by  law,  make  a  case  and  procure  the  same  to  be 
settled  and  signed  by  the  judge,  justice,  or  referee  by  or  before  whom 
the  action  was  tried,  as  prescribed  in  the  general  rules  of  practice. 
Rule  32  of  the  General  Rules  prescribes  the  method  to  be  followed,  and 
rule  33  declares  that,  if  the  party  shall  omit  to  make  a  case  within  the 
time  limited  therefor  by  rule  32,  he  shall  be  deemed  to  have  waived 
his  right  thereto.  Upon  this  record,  plaintiff  has  failed  to  comply  with 
the  provisions  in  question,  and  is  in  default  in  making  and  causing  t« 
be  settled  and  signed  the  case  on  appeal  herein,  and  the  only  question 
before  us  is  whether  the  court  at  Special  Term  had  power  to  make  the 
order  declaring  that  plaintiff  had  wj^ved  his  right  to  make  a  case  and 
that  the  case  and  appeal  were  abandoned. 

From  1887  to  IS96  motions  to  dismiss  appeals  could  be  made  at  Gen- 
eral Term  for  want  of  service  of  papers,  for  failure  to  file  the  printed 
papers  in  the  General  Term,  or  for  other  failure  to  prosecute  the  ap- 
peal with  due  diligence.  Rule  41.  This  was  continued  in  effect  by  the 
rule  as  revised  in  1896.  During  that  same  period,  by  rule  35,  if  within 
10  days  after  the  case  as  proposed  and  amendments,  if  any,  had  been 
settled  by  the  trial  judge,  the  appellant  failed  to  ptocure  an  engrossed 
case  to  be  signed  and  filed,  respondent  might  on  affidavit  move  at  Spe- 
cial Term  for  an  order  declaring  the  appeal  abandoned,  and  on  obtain- 
ing it  proceed  as  if  no  case  and  exceptions  had  been  made.  This  was 
held  to  mean,  not  that  respondent  could  move  to  dismiss  in  that  case, 
but  that  he  should,  upon  affidavit  showing  nonfiling,  give  notice  of 
motion  to  have  the  case  put  on  the  General  Term  calendar,  and  on  the 
next  motion  day  move  to  have  the  case  stricken  from  the  calendar  and 
for  affirmance.  This  was  the  only  occasion  for  ever  obtaining  an  order 
to  have  the  appeal  declared  abandoned.  If  the  engrossed  case  as  settled 
was  not  signed  within  10  days  after  settlement,  the  trial  judge  had  no 
authority  to  sign  and  order  it  filed,  unless  appellant,  on  motion,  pro- 
cured an  order  at  Special  Term,  opening  his  default. 

Rule  35  provided  that  for  failure  to  make  a  case  within  the  time  lim- 
ited by  rule  32  appellant  should  be  deemed  to  have  waived  his  right 
thereto.  This  omission,  however,  under  the  old  practice.,  did  not  g^ve  a 
right  to  a  dismissal  of  the  appeal,  as  appellant  could  still  argue  his  ap- 
peal on  the  judgment  roll  alone.  Phelps  v.  Swan,  32  N.  Y.  Super.  Ct. 
697  (1870) ;  Wheeler  v.  McCabe,  5  Daly,  387  (1874).  Whether  the 
judgment  roll  alone  raised  a  question  proper  to  be  decided  on  appeal 
could  be  determined  on  a  motion  in  the  appellate  court,  but  that  court 
could  not  tell  but  that  a  case  and  exceptions  might  present  such  a 
question.  Therefore  it  was  the  practice,  as  the  Special  Term  had  cog- 
nizance of  extensions  of  time  and  settlement  of  amendments,  that  an 
order  of  Special  Term  be  obtained  declaring  the  right  to  make  a  case 
abandoned,  before  the  General  Term  would  entertain  a  motion  to  dis- 
miss fbr  failure  to  do  so,  or  a  motion  for  judgment  because  the  judg- 
ment roll  alone  presented  no  question  for  decision.  Later  this  was 
modified  by  allowing  motions  to  dismiss  appeals  for  failure  to  serve  a 
case,  or  a  case  containing  exceptions,  without  obtaining  an  order  to 
declare  the  appeal  abandoned,  and  such  an  order  was  only  necessary 
where  a  case  had  been  made,  served,  and  settled,  but  not  signed  and 
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filed  within  the  time  limited  after  settlement,  as  required  by  former 
rule  35.  ^ 

Upon  the  organization  of  the  Appellate  Division  the  rules  were  ex- 
tensively revised  (October  22,  1895,  and  December  3,  1895),  including 
rules  41  and  35.  Rule  35  thereafter  provided  simply  that,  if  the  en- 
grossed case  were  not  filed  within  10  days  after  settlement,  the  appeal 
should  be  deemed  abandoned  unless  the  time  was  extended  by  order. 
This  was  held  to  mean  that  by  operation  of  the  rule  the  case  could  not 
be  filed  after  the  10  days,  and  on  motion  at  the  Appellate  Division  the 
appeal  would  be  dismissed,  unless  leave  were  given  appellant  to  apply 
at  Special  Term  to  open  his  default.  See  Rothschild  v.  Rio  Grande  W. 
Ry.  Co.,  9  App.  Diy.  406,  41  N.  Y.  Supp.  293.  This  did  away  with  the 
necessi^  of  obtaining  an  order  of  the  Special  Term  declaring  an  ap- 
peal abandoned,  because  application  to  dismiss  could  he  made  and 
granted  without  it. 

Meantime  the  practice  had  sprung  up  of  printing  the  proposed  case 
in  the  first  place  and  having  the  printer  make  the  corrections  after 
settlement,  so  that  the  engrossed  case  became  superfluous,  and  in  1910 
rule  35,  requiring  it  to  be  signed  and  filed  within  10  days  after  settle- 
ment, was  repealed.  This  did  away  with  any  necessity  of  requiring 
an  appellant  to  apply  at  Special  Term  to  open  his  default,  and  there- 
after motions  to  dismiss  appeals  for  failure  to  prosecute  with  due  dil- 
igence could  be,  and  have  been,  made  at  the  Appellate  Division  at  any 
stage  of  the  proceeding  after  notice  of  appeal.  There  is  not,  and 
has  not  been  since  the  Appellate  Division  was  organized,  any  occasion 
for  moving  at  Special  Term  to  declare  an  appeal  abandoned  The  only 
motions  in  relation  to  a  case  on  aoDeal  that  need  now  be  made  at  Spe- 
cial Term  are  with  respect  to  settlement  and  by  appellant  to  extend  his 
time  in  which  to  serve  a  proposed  case  or  to  open  his  default  in  serving 
the  same.  The  respondent  can  at  any  stage  of  the  appeal  obtain  all 
the  relief  to  which  he  is  entitled  at  the  Appellate  Division,  and  appli- 
cations at  Special  Term  by  the  respondent  for  an  order  declaring  the 
appeal  abandoned  are  obsolete  and  tend  to  create  confusion.  The 
cases  cited  by  both  appellant  and  respondent  herein  were  previous  to 
the  repeal  of  rule  35,  and  have  had  no  application  since  1910. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  as 
unauthorized  by  any  statute  or  rule,  ?nd  the  motion  denied,  with  $10 
costs,  and  respondent  left  to-  its  motion  at  the  Appellate  Division  to 
dismiss  the  appeal  for  nonservice  of  the  proposed  case.    All  concur. 


HOWARD  et  aL  v.  MeCREDIE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

L  Brokers  <^=^9S(12) — ^Refusal  to  charge  broker  could  not  recover  cammis- 
sion,  if  he  did  not  ooDimimicate  names  of  buyers,  reversible  error. 

Where  a  real  estate  broker,  suing  for  a  commission,  on  communicating 
to  his  principal  an  offer  to  buy  his  property  without  disclosing  the  names 
of  the  buyers,  was  requested  to  give  their  names  to  another  broker,  who 
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had  been  negotiating  with  various  parties,  Including  them,  whereupon  the 
two  brokers  had  an  interview,  their  testimony  being  conflicting  as  to 
whether  the  names  of  the  prospective  buyers  were  communicated,  and 
thereafter  a  sale  was  made  by  the  other  broker  to  such  parties,  it  was  re- 
versible error  to  refuse  a  charge  that,  if  the  Jury  accepted  the  latter's 
statement  that  the  names  were  not  given  to  him,  their  verdict  must  be  for 
defendant ;  it  being  the  duty  of  the  plaintiff  to  put  his  principal  in  posses- 
sion of  all  the  facts. 

2.  Brokers  (&=>65(1)— Must  ^dose  to  principal  all  material  fa4^ 

A  broker  must  act  with  entire  good  faith  toward  his  principal,  and  la 
bound  to  disclose  to  him  all  facts  within  his  knowledge  which  are  or  may 
'  be  material  to  the  matter  in  which  he  is  employed,  or  which  might  in- 
fluence the  principal  in  his  action. 

3.  Brokers  ^=>65(1)  ^Identity  of  proEqpeotive  buyer  material  faet  prindiial  is 

entitled  to  know. 

Where  a  real  estate  broker,  who  procured  an  offer  for  his  princlpars 
property  from  the  same  parties  to  whom  it  was  afterward  sold  for  a 
lesser  sum  by  another  broker,  failed  to  communicate  to  the  principal,  or 
to  the  latter  broker,  at  the  principal's  request,  the  names  of  the  pro- 
spective buyers,  he  could  not  recover  a  commission ;  the  true  identity  of 
.  ,the  purchasers  being  a  material  fact,  which  should  have  been  made 
known  to  the  principal,  since  such  knowledge  might  have  affected  his 
action. 

Appeal  from  Albany  County  Court. 

Action  by  Bertha  I.  Howard  and  Herbert  H.  Howard  against  James 
McCredie.  From  a  judgment  on  the  verdict  of  a  jury  in  favor  of 
plaintiffs,  and  from  an  order  denying  defendant's  motion  to  set  aside 
the  verdict,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Rosendale,  Hessberg,  Dugan  &  Haines,  of  Albany  (P.  C.  Dugan,  of 
Albany,  of  counsel),  for  appellant. 

Louis  F.  O'Neill,  of  Albany,  for  respondents. 

COCHRANE,  J.  Plaintiffs  are  real  estate  brokers,  and  bring  this 
action  to  recover  commissions  for  their  services  in  selling  for  the  de- 
fendant certain  real  estate  in  the  city  of  Albany.  The  property  had 
been  for  several  years  in  the  hands  of  another  broker,  named  Douglas. 
Augustus  Ziehm,  who  eventually  became  the  purchaser  of  the  property, 
and  his  son,  Fred  Ziehm,  had  on  different  occasions  prior  to  April, 
1920,  interviewed  Douglas  concerning  it ;  but  their  interviews  never 
proceeded  further  than  securing  the  amount  of  the  selling  price,  which 
was  $35,000.  After  those  interviews,  and  about  April  1,  1920,  one  of 
the  plaintiffs,  Herbert  H.  Howard,  solicited  of  the  defendant  the  agency 
for  the  sale  of  the  property.  The  defendant  authorized  him  to  sell  it 
for  $35,000,  agreeing  to  pay  him  3  per  cent,  commissions  if  he  made 
the  sale.  Howard  thereafter,  through  Mr.  O'Neill,  an  attorney,  got 
into  communication  with  Fred  Ziehm,  and  the  three  inspected  the  prop- 
erty. Fred  Ziehm  represented  himself  as  the  prospective  purchaser, 
but  apparently  needed  the  pecuniary  assistance  of  his  father,  and  an 
arrangement  was  made  whereby  the  four  men  subsequently  inspected 
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the  property.     At  the  conclusion  of  this  latter  inspecticHi  Augustus 
Ziehm  said  to  Howard: 

"We  will  talk  this  matter  over,  and  we  wRl  let  Mr.  O'Neill  know,  and  he 
ean  take  the  matter  up  with  you." 

Fred  Ziehm  thereafter,  as  the  plaintiffs  claim,  informed  Mr.  O'Neill 
that  his  father  would  render  the  necessary  assistance,  and  that  he  would 
pay  $10,CXX)  in  cash  for  the  property  and  give  a  mortgage  thereon  for 
$25,000.  Howard  thereupon,  about  May  10th,  delivered  to  the  de- 
fendant a  written  proposition  offering  $35,000,  of  which  $10,000  was 
to  be  in  cash  and  $25,000  to  be  a  first  mortgage,  payable  in  three  years, 
with  interest  at  6  per  cent,  per  annum,  payable  semiannually.  The 
written  proposition  did  not  disclose  the  name  of  the  proposed  pur- 
chaser.   The  defendant,  on  looking  at  the  paper,  said : 

*'I  wish  you  would  give  the  names  of  your  parties  to  Mr.  Douglas,  and  if  we 
make  any  deal  on  those  terms,  or  any  other  terms,  I  will  pay  you  your  com- 
missions." 

The  following  day  Howard  had  an  interview  with  Enoughs  in  the 
office  of  the  latter,  to  whom  in  the  meantime  the  defendant  had  sent 
the  written  proposition  of  Howard.  What  took  place  at  that  inter- 
view is  the  subject  of  serious  dispute  between  Howard  and  Douglas,  the 
importance  of  which  Incomes  great  in  the  light  of  the  charge  of  the 
court  to  the  jury,  to  which  reference  will  hereafter  be  made.  Howard 
testifies  that,  in  response  to  the  .request  of  Douglas  for  the  name  of  the 
prospective  purchaser,  he  gave  him  the  names  of  Fred  Ziehm  and  his 
father.    Douglas  testifies  in  regard  to  this  interview  as  follows : 

"I  stated  to  him  [Howard]  that  this  property  had  been  for  sale  for  a  lon^ 
time,  and  there  had  been  any  number  of  inquiries  for  the  property,  and 
a^ked  him  If  he  was  positlYe  that  the  persons  for  which  he  made  the  offer 
hadn't  talked  with  me  In  reference  to  it.  He  said  that  he  was  positive ;  that 
the  people  that  he  represented  was  from  out  of  Albany,  and  he  knew  that 
they  hadn't  talked  with  me.  I  said  to  him  we  had  talked  over  the  proposi- 
tion, and  it  seemed  to  be  a  good  one,  and  if  he  would  present  his  customer  that 
we  would  In  all  probabUlty  accept  the  proposition." 

Douglas  further  testifies  that  on  two  subsequent  occasions  before 
the  sale  he  met  Howard  on  the  street  and  asked  him  what  there  was 
in  reference  to  his  proposition,  and  that  the  latter  replied  that  he  had 
not  heard  from  his  people,  and  that  he  never  disclosed  the  name  of 
his  proposed  purchaser.  On  May  19th  defendant  contracted  to  sell 
the  property  through  Douglas  to  Augustus  Ziehm  for  $30,000.  There 
is  no  evidence  that  the  defendant  or  Douglas  at  that  time  knew  of  the 
plaintiflfs'  negotiations  with  either  Fred  Ziehm  or  his  father,  except  as 
Howard  testifies  that  he  gave  Douglas  their  names  in  the  office  of  the 
latter.  It  does  not  appear  that  the  plaintiffs  had  any  communication 
with  either  of  the  Ziehms  after  that  interview  with  Douglas.  Both  the 
Ziehms  deny  that  they  authorized  Mr.  O'Neill  to  make  an  offer  through 
Howard  of  $35,000  or  any  other  amount.  The  deed  was  executed 
June  8th,  and  the  defendant  paid  Douglas  $900  as  his  commissions  for 
making  the  sale. 

[1]  The  plaintiffs  had,  as  they  claim,  an  offer  from  Ziehm  to  buy 
the  property  for  $35,000.    That  was  the  asking  price  by  the  defendant. 
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The  latter  sold  the  property  to  Ziehm  for  $30,000.  Qearly  it  was  the 
duty  of  the  plaintiffs  to  make  known  to  the  defendant  the  fact  that 
Ziehm  had  offered  the  larger  price.  The  plaintiffs  claim  to  have  made 
such  disclosure  through  Douglas.  Douglas  strenuously  denies  this. 
The  defendant  made  several  efforts  to  have  the  court  instruct  the 
jury  that  there  could  be  no  recovery  by  the  plaintiffs  unless  they  gave 
to  Douglas,  as  they  claimed,  the  name  of  their  prospective  purchaser. 
Requests  to  charge  this  proposition  were  made  in  various  forms  and 
denied.    Finally  the  request  was  made  as  follows : 

"I  ask  your  honor  to  charge  that,  if  the  jury  accept  the  version  given  by 
Mr.  Douglas  upon  that  question,  then  their  verdict  must  be  in  favor  of  defend 
ant." 

This  was  refused,  except  as  already  charged.  Nowhere,  in  the  main 
charge  or  elsewhere,  had  the  court  instructed  the  jury  in  such  a  man- 
ner as  to  render  these  several  requests  irrelevant  or  unnecessary.  These 
refusals  to  charge  present  reversible  error.  As  we  have  seen,  Douglas 
denied  that  Howard  gave  him  the  name  of  his  customer,  although  three 
times  requested.  Under  the  charge  of  tfie  court  to  the  jury,  if  this  judg- 
ment is  sustained,  it  must  be  on  the  assumption  that  Douglas  is  giving 
the  correct  version  of  tlie  transaction  in  this  respect,  because  the  jury 
were  specifically  permitted  to  render  a  verdict  for  the  plaintiffs,  even 
though  they  found,  as  Douglas  testified,  that  the  plaintiffs  refused  to 
disclose  to  him  their  customer,  and  it  is  impossible  to  determine  from 
the  record  that  the  jury  did  not  so  find.' 

[2, 3]  If  the  sale  had  ultimately  been  made  to  Ziehm  for  the  original 
asking  price  of  $35,000,  perhaps  the  refusals  to  charge  as  requested 
would  have  been  immaterial.  But,  the  sale  having  been  made  at  a  re- 
duced price,  it  was  clearly  the  duty  of  the  plaintiflFs,  before  they  were 
entitled  to  their  commissions,  to  put  the  owner  in  possession  of  all  the 
facts  which  they  possessed,  so  that  he  might  act  intelligently  and  with 
full  knowledge  of  the  possibilities  of  making  a  better  sale. 

*'The  general  rule  is  well  settled  that  a  broker  must  act  with  entire  good 
faith  towards  his  principal,  and  he  is  bound  to  disclose  to  his  principal  all 
facts  within  his  knowledge  which  are  or  may  be  material  to  the  matter  in 
which  he  is  employed,  or  which  might  influence  the  principal  in  his  action; 
and  if  he  has  failed  to  come  up  to  this  standard  of  duty  he  cannot  recover. 
*  *  *  The  true  identity  of  the  purchaser  also  may  be  sometimes  a  ma- 
terial fact,  which  ought  to  be  known  to  the  principal,  since  such  knowledge 
miffht  affect  his  action;  and  illustrations  of  this  are  to  be  found  in  the 
reported  cases."  Veasey  v.  Carson,  177  Mass.  'llT,  120,  121,  58  N.  B.  177 : 
(53  L.  R.  A.  241)  Ruling  Case  Law,  vol.  4,  pages  272,  273. 

The  defendant  made  the  sale  in  ignorance  of  the  fact  that  his  agents 
had  been  oifered  $5i(XX)  more  by  the  purchaser  than  he  paid.  If  the 
defendant  had  known  that  fact,  no  one  can  say  that  he  would  not  have 
stood  out  and  procured  the  additional  $5,000.  Furthermore,  if  the  de- 
fendant had  been  informed  that  Ziehm  was  the  customer  of  the  plain- 
tiffs, he  would  have  been  in  a  position  to  protect  himself  against  pay- 
ment of  commissions  to  both  brokers.  If,  as  the  jury  may  have  found 
under  the  instructions  of  the  court,  the  plaintiffs  refused  to  disclose 
their  customer  after  being  specifically  requested  to  give  his  name,  they 
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have  placed  their  employer  at  a  decided  disadvantage.  In  that  event 
they  have  failed  to  discharge  a  duty  they  owed  him,  and  such  failure 
constitutes  a  nonperformance  of  their  contract,  and  consequently  their 
commissions  have  not  been  earned. 

It  follows  that  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event   All  concur. 


(115  Misc.  Rep.  621) 

BROADWAT-JOHN  STREET  CORPORATION  ▼.  HUYLBR'S  et  al. 

(Supreme  Gonrt,  AppeUate  Term,  First  Department     June  28,  1921.) 

Uuidlord  and  tenant  <^s>94  (1)— Notiee  to  quit  from  purohaser  of  leased  prem- 
ises prior  to  taking  title  did  not  tominate  lease. 

Where  the  purchaser  of  leased  premises  prior  to  taking  title  gave  notice 
to  the  tenant  to  remove,  such  notice  did  not  operate  to  cancel  the  lease 
or  require  the  tenant  to  quit  the  premises. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Broadway-John  Street  Corporation,  the  landlord, 
against  Huyler's,  tenant,  and  another.  From  a  final  order  awarding 
plaintiff  landlord  possession  of  the  premises,  defendant  Huyler's  ap- 
peals.   Order  reversed,  and  petition  dismissed. 

Argued  June  term,  1921,  before  BIJUR,  DEI.EHANTY,  and 
FINCH,  JJ. 

Roger  Hinds,  of  New  York  City  (Edward  F.  Clark,  of  New  York 
City,  of  counsel),  for  appellant. 
Alfred  J.  Wolff,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  The  tenant  herein  occupied  certain  premises  at 
133  West  Forty-Second  street  in  the  city  of  New  York  under  a  lease 
which  provided  that  within  five  years  from  the  1st  day  of  May,  1906, 
it  should  have  the  privilege  to  tear  down  the  building  on  the  premises 
and  erect  a  new  one  in  its  place ;  but,  if  it  did  not  exercise  the  privilege 
within  the  time  specified,  the  landlord  shall  thereafter  have  the  right 
upon  giving  six  months'  notice  in  writing,  and  upon  payment  of  $10.- 
OOO  to  cancel  the  lease  for  the  purpose  of  erecting  said  building  on  the 
premises. 

Upon  the  trial  it  appeared  that  both  parties  to  the  lease  failed  to 
take  any  action  under  the  foregoing  provisions.  .  It  did  appear,  however, 
that  the  landlord  entered  into  a  contract  for  the  sale  of  the  premises, 
and  that  the  purchaser  thereof,  the  plaintiff  herein,  on  October  29,  1919, 
prior  to  taking  title,  gave  written  notice  in  its  own  name  to  the  defend- 
ant to  remove  at  the  end  of  six  months,  effective  May  1,  1920.  The 
court  below  has  held  that  this  notice  was  sufficient,  and  has  granted  the 
final  order  applied  for.    Such  order,  however,  cannot  be  sustained. 

When  plaintiff  gave  notice  to  remove  it  had  not  yet  taken  title  to 
the  premises,  and  under  the  law  of  this  state,  such  notice  did  not  operate 
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to  cancel  the  lease  or  require  the  tenant  to  quit  the  premises.  In  a 
similar  situation  the  Court  of  Appeals  in  the  case  of  Reeder  v,  Sayre, 
70  N.  Y.  180,  26  Am.  Rep.  567,  said : 

"And  now  comes  in  the  query,  whether  Sayre,  being  only  the  vendee  by  con- 
tract, and  not  having  yet  a  legal  title  to  the  land,  could  give  a  notice  to  quit, 
which  would  operate  to  effect  the  rights  of  the  Beeders  [the  lessees].  *  *  * 
Sayre  Clessor's  vendee]  did  give  notice  to  quit,  sufficient  in  form  and  substance, 
if  he  had  a  right  to  give  that  notice.  But  he  was  not,  until  after  the  day 
last  named,  the  owner  of  the  legal  title.  Before  that  he  had  but  an  equitable 
title,  which  might  or  might  not  become  a  legal  title.  *  •  *  The  tenant  is 
to  act  upon  the  notice  at  the  time  it  is  given;  hence  it  ought  to  be  such  a 
one  as  he  can  act  upon  with  safety.  •  ♦  •  The  equitable  owner  of  the 
title  cannot  give  such  a  notice." 

Other  authorities  to  the  same  effect  are  Scheele  v.  Waldman,  136 
App.  Div.  681,  121  N.  Y.  Supp.  486;  Stoddard  v.  Winter  Realties 
(Mun.  Ct.  N.  Y.)  179  N.  Y.  Supp.  741,  743;  Griffin  v.  Barton,  22  Misc. 
Rep.  "228,  49  N.  Y.  Supp.  1021 ;  2  Tiffany,  Landlord  and  Tenant,  § 
198,  p.  1438. 

There  are  other  points  raised  by  counsel  for  consideration  herein,  but 
in  the  view  that  we  take  of  this  matter  it  is  unnecessary  to  discuss 
them.  We  prefer  to  rest  our  decision  herein  upon  the  failure  to  give 
the  notice  required  by  law. 

Order  reversed,  with  $30  costs,  and  petition  dismissed,  with  costs. 

BIJUR,  J.,  concurs. 
FINCH,  J.,  taking  no  part. 


(197  App.  Div.  446) 

MeDONNELL  ▼.  GERKEN  et  aL 

(Supreme  Oonrt,  Appellate  Division,  First  Department    July  1»  1921.) 

L  Landlord  and  tenant  <»=»170(1)— Freight  elevator  not  nirisanee^  unless  In- 
herently dangerous. 

In  order  to  constitute  a  freight  elevator  a  nuisance,  the  combination  of 
the  elevator  and  shaft  must  be  inherently  dangerous,  when  used  for  the 
purpose  for  which  it  was  constructed  and  maintained. 

2.  Landlord  and  tenant  #=9l70(l)-*Fre]|^  elevator  not  nalsance^   uidess 

danger  reasonably  to  be  apprehended. 

To  constitute  a  freight  elevator  a  nuisance,  the  danger  of  injury  to 
others  in  its  use  must  be  apparent  and  reasonably  to  be  apprehended. 

3.  Landlord  and  tenant  '€=»I70(1) — ^Freight  elevator  held  not  dangerous, 

when  used  for  purpose  for  which  construeted  and  maintalnedi 

Though  the  rear  of  a  freight  elevator  was  open  to  allow  entrance  from 
a  window  in  the  shaft  waU,  the  panes  of  which  were  about  8  inches 
from  me  surface  of  the  wall,  thus  creating  a  recess  between  the  shaft 
and  the  elevator,  the  structure,  being  wholly  within  the  building,  lawfully 
constructed,  and  the  cable  to  operate  it  being  on  the  side  opposAte  the 
window,  so  that  no  one  who  could  reasonably  be  expected  to  ride  on  it 
would  have  occasion  to  be  near  the  window,  was  not  dangerous  when 
used  for  the  purpose  for  which  it  was  constructed  and  maintained. 
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i  ActtMi  fe»3»— BcAms  for  iojuries  firom  eaririMB  operation  id  freight  ele- 
vator action  for  negligence,  and  not  nuisanee. 

The  redresfi  of  one  injnred  by  the  careless  operation  of  a  freight  eleva- 
tor is  in  an  action  for  negligence,  and  not  nuisance. 

&  Landlord  and  tenant  «=»170(1)  ^Landlord  not  liable  for  Injuriea  to  em- 
ployd  of  suiitenant  on  freiglit  elevator,  in  alMenee  of  negligence. 

Where  an  employ^  of  a  subtenant  was  injured  by  being  caught  between 
the  top  of  a  window  opening  and  the  floor  of  a  freight  elevator,  which  sud- 
denly started  up  while  he  was  standing  near  the  window  on  the  opposite 
side  from  the  cable  used  to  operate  it,  the  owners  of  the  building  were 
not  liable,  in  the  absence  of  proof  of  negligence  of  any  person  for  whose 
act  any  of  them  could  have  been  liable. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  A.  McDonnell  against  Berent  C.  Gerken  and 
others.  On  a  judgment  of  the  Supreme  Court,  New  York  County,  en- 
tered on  a  verdict  of  a  jury  and  from  orders  denying  motions  for  new 
trial,  defendants  appeal.  Judgment  and  orders  reversed  and  complaint 
dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

G.  Everett  Hunt,  of  New  York  Cfty  (Walter  G.  Evans,  of  New  York 
City,  of  counsel),  for  appellant  Gerken, 

James  J.  Mahoney,  of  New  York  City,  for  appellants  Adler  &  Eck- 
stein. 

Phillips,  Mahoney  &  Leibell,  of  New  York  City  (Vincent  Lr.  Leibell, 
of  New  York  City,  of  counsel,  and  Valentine  Taylor,  of  New  York 
City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  case  was  submitted  to  the  jury  on  the  theory  that 
the  freight  elevator  in  the  premises  was  of  an  obviously  dangerous  con- 
struction, wrongfully  and  unlawfully  maintained. 

The  plaintiff  was  employed  by  the  subtenant  of  the  two  upper  floors 
of  a  building  owned  and  constructed  by  the  defendant  Gerken  and  leased 
to  the  defendants  Adler  and  Eckstein,  who  occupied  the  first  and  sec- 
ond floors.  An  elevator  shaft  of  brick  extended  from  the  ground  floor 
to  the  roof  on  the  west  side  of  the  front  of  the  building.  On  the  op- 
posite side  was  a  stairway  leading  to  all  the  floors  of  the  building. 
In  the  wall  of  the  street  side  of  the  shaft  there  was  a  window  on  cadi 
floor;  the  casement  and  sashes  of  these  windows  were  set  into  the 
wall,  so  that  the  window  panes  were  about  8  inches  from  the  surface 
of  the  shaft  wall.  In  this  shaft  was  a  freight  elevator,  the  floor  of 
which  was  7  feet  5  inches  by  5  feet  8  inches.  The  sides  of  the  elevator 
were  inclosed,  but  the  front  and  rear  were  open,  to  allow  entrance 
from  the  street  and  floors  of  the  building.  It  was  started  and  stopped 
by  a  cable,  on  which  was  a  safety  clutch ;  when  the  clutch  was  closed, 
it  prevented  the  starting  of  the  elevator.  There  was  no  one  employed 
to  operate  the  car. 

On  the  day  in  question  the  plaintiff  brought  furs  that  he  had  col- 
lected from  the  customers  of  his  employer,  and  with  the  help  of  his 

^s»For  other  cues  8«c  tame  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
189N.y.S.— 15 


Digitized  by 


Google 


226  189  NEW  YORK  SUPPLBMIINT  (Sup.  CL 

assistant  and  his  employer's  shipping  clerk  loaded  them  on  the  elevator. 
The  helper  ran  the  elevator  to  the  third  floor,  and  the  plaintiff  rode  up 
with  the  load.  After  his  receipt  book  was  signed,  he  returned  to  the 
elevator  and  stood  looking  out  of  the  window  in  the  elevator  shaft  while 
the  furs  were  being  transferred  from  the  elevator.  The  elevator  sud- 
denly started  up,  and  the  plaintiff  was  caught  between  the  top  of  the 
window  opening  and  the  floor  of  the  elevator  and  seriously  injured. 

It  is  not  disputed  that  the  defendant  Gerken  employed  a  competent 
architect  to  make  the  plans  and  superintend  the  construction  of  the 
building,  including  the  shaft;  that  those  plans  were  approved  by  the 
'  building  and  fire  departments  of  the  city  of  New  York;  that  after 
the  shaft  and  elevator  were  constructed  they  were  inspected  and  tested 
by  inspectors  of  those  departments,  and  found  to  comply  with  the  law 
and  the  requirements  of  the  building  department;  and  that  they  were 
of  a  type  in  common  use  in  the  city  of  New  York. 

[1,2]  The  shaft  and  elevator  were  constructed  and  maintained  for 
use  as  a  freight  elevator,  and  not  for  the  transportation  of  persons; 
in  fact,  a  notice  was  conspicuously  posted  in  the  elevator:  *'For 
freight  only.  Persons  riding  on  this  elevator  do  so  at  their  own  risk." 
In  order  to  constitute  it  a  nuisance,  the  combination  of  the  elevator 
and  shaft  must  be  inherently  dangerous,  when  used  for  the  purpose  for 
which  it  was  constructed  and  maintained.  The  danger  of  injury  to 
others  in  its  use  must  be  apparent  and  reasonably  to  be  apprehended. 

[3-5]  There  was  no  danger  of  injury  to  any  person  in  the  combina- 
tion of  the  recess  in  the  shaft  and  the  elevator.  The  cable  to  operate 
the  elevator  was  on  the  side  opposite  the  window.  Therefore  no  per- 
son who  would  have  a  right,  or  could  reasonably  he  expected,  to  ride 
on  the  elevator,  would  have  occasion  to  be  on  the  side  toward  the  win- 
dow. The  structure  was  wholly  within  the  defendants'  premises,  law- 
fully constructed,  and  not  dangerous,  when  used  for  the  purpose  for 
which  it  was  constructed  and  maintained.  If  injury  occurred  to  the 
plaintiff  by  reason  of  the  careless  operation  of  the  elevator,  his  redress 
would  be. in  an  action  for  negligence,  and  not  nuisance.  Glover  v.  Hol- 
brook,  Cabot  &  Rollins  Corp.,  189  App.  Div.  328,  178  N.  Y.  Supp.  517. 
The  plaintiff  failed  to  show  negligence  of  any  person  for  whose  act 
any  of  the  defendants  would  have  been  liable.  The  complaint  should 
have  been  dismissed. 

Judgment  and  order  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    All  concur. 
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RICE  V.  RICE  ei  aL 

(Supreme  Court,  Special  Term,  Monroe  Countr.    June  13,  1921.) 

{ByUalhu  hy  the  Cowrt.) 
Pleading  <d»354(2)— Mottm  to  stefte  hdil  a  dbUnci  reniedlf,  not  deslsiied 


to  tost  wilBcJgney  of  defense  or  oountordaim. 

Under  Code  Civ.  Proc.  {  545,  the  motion  to  strike  out  redundant,  irrele- 
vant, or  immaterial  matter  is  a  distinct  remedy,  not  designed  to  test 
the  sufficiency  of  a  defense  or  counterclaim,  and  inappropriate  for  that 
purpose. 

Action  by  George  Rice  against  Frances  E.  Rice  and  another.    On 
motion  to  strike  a^U^ations  from  answer.    Granted. 
William  A.  Wheeler,  of  Avon,  for  the  motion. 
Lyman  J.  Baskin,  of  Rochester,  opposed. 

RODENBECK,  J.  The  matters  sought  to  be  stricken  out  under  the 
first  part  of  the  answer  are  useless  allegations,  and  while  they  do  no 
harm  they  may  as  well  be  -stricken  out.  A  party  is  not  required  to  ad- 
mit anything  in  his  answer.  The  Code  merely  provides  for  denials, 
general  or  specific,  and  what  is  not  denied  is  admitted.  The  matter  ask- 
ed to  be  stricken  out  under  the  third  part  of  the  answer  is  clearly  irrele- 
vant to  the  defense  there  sought  to  be  set  up.  The  allegations  under 
the  third  head  of  the  answer  do  not  purport  to  be  a  separate  defense, 
but  they  are  undoubtedly  so  intended.  The  objectionable  allegations 
in  this  part  of  the  answer,  however,  are  wholly  irrelevant  to  the  de- 
fense, and  should  be  stricken  out  as  such.  This  is  not  a  case  of  striking 
out  a  defense,  for  the  matter  objected  to  does  not  constitute  a  defense, 
and  is  not  specifically  set  forth  as  a  defense,  but  merely  dragged  in  as 
part  of  other  allegations  intended  as  a  defense. 

Under  the  fifth  part  of  the  answer  the  defendant  undertakes  to  set 
up,  as  a  defense  to  this  action,  assaults  by  the  plaintiff,  failure  to  sup- 
port the  defendant,  her  abandonment,  and  slander  of  her  by  the  plain- 
tiff, all  of  which  matters  do  not  constitute  a  defense.  Abbe  v.  Abbe, 
22  App.  TMv.  483, 48  N.  Y.  Supp.  25 ;  Schultz  v.  Schultz,  89  N.  Y.  644 ; 
Thompson  v.  Thompson,  180  N.  Y.  311,  73  R  E.  43.  But  the  suffi- 
ciency of  the  defense  cannot  be  determined  on  this  motion  to  strike 
out.  So  far  as  the  matter  is  concerned  which  is  contained  in  the  fifth 
part  of  the  answer,  and  which  the  plaintiff  asks  to  have  stricken  out, 
the  plaintiff  must' have  recourse  to  a  demurrer  or  to  a  motion  on  the 
trial.    Walter  v.  Fowler,  85  N.  Y.  621. 

A  part  of  the  third  demand  made  5y  the  defendant,  and  which  the 
plaintiff  asks  to  have  stricken  out,  is  proper ;  but  it  is  not  the  practice 
to  strike  out  a  demand  so  long  as  there  is  anything  in  the  pleading 
which  justifies  tlic  demand.  Smith  v,  Hilton,  50  Hun,  236,  2  N,  Y. 
Supp.  820.  The  answer  ought  to  be  reformed,  but  the  practice  requires 
that  the  sufficiency  of  a  counterclaim  or  defense  shall  be  decided  by  a 
demurrer,  or  by  •  motion  on  the  trial,  and  that  a  motion  to  strike  out 
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is  not  the  proper  remedy.  "The  two  remedies  are  not  concurrent." 
Walter  v.  Fowler,  supra.  The  matter  objected  to  in  the  first  and  third 
part  of  the  answer  should  therefore  be  stricken  out,  but  the  plaintiff 
should  be  left  to  his  remedy  by  demurrer  or  by  motion  on  the  trial  as 
to  the  other  matter  objected  to. 

Motion  granted,  as  above,  with  $10  costs  to  abide  the  event 

So  ordered. 


WHITTEMORE  v.  HALU 

(Supreme  Ck>nrt,  AppeUate  Teim,  First  Department.    June  28,  1921.) 

L  Juclpnent  <&==>138(1)— Default  not  caused  Uiroi]|;fa  willfulness  or  neglect 
should  be  opened. 

WhUe  the  opening  of  a  default  is  not  to  be  regarded  as  an  idle  cere- 
mony, nevertheless,  when  it  is  shown  that  the  default  was  not  caused 
through  wiUfulness  or  neglect,  the  court  will  grant  such  reUef,  to  enable 
a  party  to  present  a  vaUd  claim  to  the  court. 
Z.  Judgment  <0=»162  (4) —Showing  held  to  have  entitled  the  defeodanA  to  have 
default  open. 

A  showing  that  defendant's  attorney  was  Ul  on  the  day  the  case  was  set 
for  trial,  that  he  sought  an  adjournment,  but  without  success,  that  a 
number  of  adjournments  had  previously  been  granted  by  stipulation 
between  the  parties,  and  that  defendant's  attorney  had  consented  to  the 
opening  of  a  default  taken  against  plaintiff  for  the  failure  of  his  attor- 
ney to  be  present  when  the  case  was  called  for  trial,  held  to  entitle  de- 
fendant to  have  the  default  open  to  enable  him  to  present  his  defense, 
which  was  apparently  a  bona  fide  one. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Reginald  G.  Whittemore  against  Charles  F.  Hall.  From 
orders  denying  the  motion  to  open  a  default,  denying  a  motion  to  re- 
argue such  motion,  and  from  a  judgment  entered  for  plaintiflf  by  de- 
fault, defendant  appeals.  Orders  reversed,  motion  to  open  default 
granted,  judgment  vacated,  and  new  trial  ordered. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

S.  C.  Sugarman,  of  New  York  City,  for  appellant. 
Bouvier  &  Beale,  of  New  York  City  (John  Vemou  Bouvier,  Jr., 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  [1,2]  While  the  opening  of  a  default  is  not  to  be 
regarded  as  an  idle  ceremony,  nevertheless,  when  it  is  shown,  as  here, 
that  the  default  was  not  caused  through  willfulness  or  neglect,  the 
court  will  grant  such  relief  to  enable  a  party  to  present  a  valid  claim 
to  the  court.  The  record  on  this  appeal  discloses  that  the  attorney  for 
the  defendant  was  ill  on  the  day  the  case  was  called  for  trial,  and 
that  he  sought  an  adjournment,  but  without  success,  and  that  when  he 
thereafter  reached  the  court,  which  was  before  noon,  an  inquest  had 
been  taken.     It  appears  that  a  number  of  adjournments  had  been 
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granted  by  stipulation  between  the  parties,  and  that  defendant's  at- 
torney had  previously  consented  to  the  opening  of  a  default  taken 
against  the  plaintiff  for  the  failure  of  his  attorney  to  be  present  when 
the  case  was  called  for  trial.  In  view  of  these  circumstances,  and 
the  fact  that  the  defense  is  apparently  a  bona  fide  one,  the  motion  to 
open  the  default  should  have  been  granted. 

Orders  reversed,  motion  to  open  default  granted,  judgment  vacated, 
and  new  trial  ordered,  without  costs  to  either  party. 


(197  App.  DlT.  4%) 

WEBB  ei  aL  T.  FBIEDBEBG  et  aL 

(Supreme  Coprt,  AppeUate  Division,  First  Department.    July  1,  1921.) 

I.  Pleadhicr  ^=»237(6)— flalntiffs  held  eoAltled  to  amend  complaint  at  dose 
of  their  effdeme^  to  eonfonn  to  nndispnted  evidence  received  witboiit 
obJectiiMi. 

In  action  by  commission  agents  against  buyers,  for  wbom  tbey  had 
purchased  goods,  where  the  complaint  was  based  on  the  theory  of  a  sale 
of  goods  between  plaintiffs  and  defendants,  but  where  the  uncontroverted 
eTidence,  received  without  objection  or  exertion,  showed  that  plaintiffs 
were  employed  by  the  defendants  as  comxnission  agents  to  purchase  goods, 
and  that  plaintiffs  had  purchased  and  paid  for  goods,  and  had  invoiced 
goods  to  defendants  by  invoice  showing  purchase  price  and  plaintiff's 
charges  for  commissions,  and  had  transmitted  to  the  defendants  the  in- 
>  voice  and  warehouse  receipts,  showing  that  goods  had  been  paid  for  and 
were  held  for  the  def^idants,  plaintiffs  were  entitled,  in  the  absence  of  a 
claim  of  surprise  on  the  part  of  defendants,  to  amend  complaint  at  the 
close  of  their  evidence,  by  alleging  that  they  had  acted  as  commission 
agents  for  defendants,  and  had  purchased  goods  as  their  agents,  and 
had  advanced  and  paid  purchase  price  thereof. 
1  Jadgment  <3=»ie51(l)--naiiitiir8  not  entitled  to  Judgment  on  undfspiited 
evidence  not  within  Issues  of  oomplaint^  witlioat  affordhig  defendant  op- 
portunity to  meet  case  as  presented  by  amenAnents. 

Plaintiffs  held  not  entitled  to  judgment  on  undisputed  evidence  showing 
that  they  purchased  goods  as  commission  agents  for  defendants  and  ad- 
vanced purchase  price  .thereof,  without  an  amendment  to  complaint 
showing  such  agency,  where  complaint  was  based  on  theory  of  a  sale 
by  plaintiffs  to  defendants,  though  such  evidence  was  received  without  ob- 
jection or  exception,  where  defendants  did  not  offer  any  evidence  in  re- 
liance on  court's  denial  of  plaintiff's  motion  to  amend ;  the  defendants  in 
such  case  being  entitled  to  an  opportunity  to  meet  plaintiff's  case  on 
theory  presented  by  amendments. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  E.  V.  Webb  and  Dibrdl  Bros.,  Incorporated,  trading  as 
.E.  V.  Webb  &  Co.,  against  A.  Friedberg  and  Max  Friedberg,  copartners 
trading  as  A.  Friedberg  &  Bro.  From  a  judgment  for  plaintiffs,  on  a 
verdict  directed  by  the  court,  in  so  far  as  certain  of  their  claims  are  dis- 
allowed thereby,  plaintiffs  appeal.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
MERRELL,  and  GREENBAUM,  JJ. 

James  A.  O'Gcrrman  and  O'Gorman,  Battle  &  Vandiver,  of  New 
York  City  (George  Gordon  Battle  and  Leon  N.  Futter,  both  of  New 
York  City,  on  the  brief),  for  appellants. 
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Charles  H.  Sachs,  of  Pittsburgh,  Pa.,  and  Rhinelander,  Durkin  & 
Perkins,  of  New  York  City  (Edward  N.  Perkins,  of  New  York  City, 
on  the  brief),  for  respondents. 

LAUGHLIN,  J.  The  complaint  is  in  two  counts.  The  first  is  for 
the  agreed  price,  and  the  second  for  the  fair  and  reasonable  value,  of 
tobacco  alleged  to  have  been  sold  and  delivered  by  the  plaintiflfs  to  the 
defendants.  The  amount  claimed  in  each  count  is  the  same,  namely, 
$61,101.63,  less  $11,060.13  paid  on  account,  and  judgment  is  demanded 
for  $50,041.50,  the  balance,  together  witfi  interest.  Eight  separate 
items  are  involved  in  the  action.  The  first  two  items  related  to  two 
invoices  of  tobacco  by  the  plain tiiFs  to  the  defendants  on  the  10th  of 
December,  1919,  the  third  to  tobacco  so  invoiced  on  January  3,  1920, 
and  the  fourth  to  tobacco  so  invoiced  on  the  29th  of  January,  1920. 

With  respect  to  those  four  items  the  evidence  is  uncontroverted  that 
the  sales  by  the  plaintiffs  to  the  defendants  were  of  tobacco  owned  by 
the  plaintiffs  at  the  time  of  the  transactions,  and  for  them  a  recover}' 
has  been  allowed  by  the  verdict  as  directed.  With  respect  to  those  items 
the  invoices  contained  no  charges  for  commissions  by  the  plaintiffs 
and  no  commissions  have  been  recovered.  Two  of  the  remaining  items 
relate  to  tobacco  claimed  to  have  been  invoiced  by  the  plaintiffs  to  the 
defendants  on  the  10th  of  February,  1920.  The  remaining  items  relate 
to  invoices  of  tobacco  claimed  to  have  been  made  by  the  plaintiffs  to 
the  defendants  on  the  11th  of  February,  1920.  With  respect  to  those 
four  items  the  evidence  on  the  part  of  the  plaintiffs,  which  stands  un- 
controverted and  was  received  without  objection  or  exception,  shows 
that  the  plaintiffs _were  employed  by  the  defendants  as  commission 
agents  to  purchase  and  handle  the  tobacco,  including  drawing  it  through 
a  machine  and  packing  it  in  hogsheads ;  that  they  so  purchased  it  pay- 
in?  cash  therefor  and  so  prepared  it  and  placed  it  in  a  warehouse  and 
invoiced  it  to  the  defendants  by  invoices  showing  the  purchase  price 
and  their  charges  for  com*nissions,  which  were  the  customary  charges 
for  such  services,  and  transmitted  to  the  defendants  the  invoices  and 
warehouse  receipts  for  the  tobacco  showing  th^t  it  had  been  paid  for 
and  was  held  for  the  defendants,  and  that  the  defendants  had  insured 
the  tobacco  as  their  own.  If  this  were  a  sale  by  plaintiffs,  these  facts 
would  show  sufficiently  that  title  had  passed  to  defendants  and  that 
they  had  accepted  the  tobacco  (White  v.  Schweitzer,  221  N.  Y.  461, 
465,  117  N.  E.  941 ;  Turner-Looker  Co.  v.  Aprile,  195  App.  Div.  706, 
187  N.  Y.  Supp.  367),  and  they  sufficiently  show  performance  on  the 
theory  of  agency  in  purchasing  to  entitle  plaintiffs  to  recover. 

[  1  ]  The  plaintiffs  at  the  close  of  their  evidence  asked  leave  to  amend 
the  complaint  by  alleging  for  their  commissions  on  account  of  the  pur- 
chase of  this  tobacco,  and  that_as  agents  for  the  defendants  they  ad- 
vanced and  paid' the  purchase  price  thereof.  Defendants  objected,  but 
did  not  claim  surprise.  The  motion  was  denied,  and  plaintiffs  except- 
ed. The  defendants  then  moved  for  a  dismissal  of  the  complaint,  in  so 
far  as  it  related  to  these  four  items,  on  the  ground  that  the  complaint 
proceeded  on  the  theory  of  sales  of  tobacco  by  the  plaintiffs  to  the  de- 
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fendants,  and  that  the  evidence,  instead  of  showing  such  sales,  showed 
that  the  plaintiffs  as  to  those  transactions  acted  as  the  agents  of  the 
defendants,  and  that,  since  the  evidence  did  not  conform  to  the  allega- 
tions of  the  complaint,  plaintiffs  could  not  recover  therefor.  That  mo- 
tion was  denied,  and  thereupon  the  defendants  rested,  and  both  par- 
ties moved  for  a  direction  of  a  verdict,  and  it  was  stipulated  that  the 
jury  might  be  discharged,  and  that  briefs  be  submitted,  and  that  the 
court  might  direct  a  verdict  without  the  presence  of  a  jury.  The  court 
thereafter  directed  a  verdict  for  the  plaintiff,  as  has  been  stated. 

[2]  The  evidence  to  the  effect  that  the  .plaintiffs  purchased  and 
paid  out  their  own  money  for  the  tobacco,  which  was  received  without 
objection  or  exception,  was  not  germane  to  the  issues  as  presented  by 
the  complaint  and  answer ;  and  since  no  objection  was  interposed  to  the 
evidence,  it  was  competent  for  the  trial  court  to  allow  the  amendment 
requested,  which  was  properly  formulated  and  presented  (Baumann  v. 
^annenbaum,  125  App.  Div.  770,  110  N.  Y.  Supp.  108),  and  we  think 
it  should  have  been  allowed.  The  appellants  claim  that,  these  items 
having  been  eliminated  on  the  defendants*  motion  for  the  direction  of 
a  verdict  in  their  favor  thereon,  and  not  on  their  motion  to  dismiss 
the  complaint  as  to  them,  the  plaintiffs  were  entitled,  without  amending 
the  complaint,  to  the  benefit  of  all  the  evidence  received  .without  ob- 
jection, and  there  are  authorities  tending  to  support  that  contention. 
See  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490;  Frear  v.  Sweet,  118 
N.  Y.  454,  23  N.  E.  910;  Gillies  v.  Manhattan  Beach  Improvement  Co., 
147  N.  Y.  420,  42  N.  E.  196;  Butler  Bros.  v.  Hirzel,  87  App.  Div. 
462,  84  N.  Y.  Supp.  693,  affirmed,  181  N.  Y.  520,  73  N.  E.  1120;  Gross 
v.  R.  &  S.  Outfitting  Co.  (Sup.)  140  N.  Y.  Supp.  IIS.  But  the  plain- 
tiffs, by  thus  endeavoring  to  amend,  recognized  that  the  cause  of  ac- 
tion shown  was  on  a  contract  of  agency  to  represent  defendants  in 
purchasing  the  tobacco,  and  doubtless  the  defendants  rested,  without 
offering  any  evidence,  relying  on  the  denial  of  plaintiffs'  motion  to 
amend,  and  it  is  quite  probable  that  the  verdict  for  defendants  as  to 
those  items  was  directed  on  the  theory  that  plaintiffs  were  not  entitled 
to  recover  therefor  without  amendment.  We  are  of  opinion,  therefore, 
that  the  defendants  should  be  afforded  an  opportunity  of  meeting  the 
plaintiffs'  case  on  the  theory  presented  by  their  proposed  amend- 
ments, which  should  have  been  allowed. 

Counsel  for  appellants  now  contends  that  they  were  entitled  to  re- 
cover under  the  complaint  without  any  amendment;  but  we  think  not, 
for  the  evidence  shows  a  contract  of  agency  only,  with  an  agreement 
by  plaintiffs  to  hold  the  tobacco  for  defendants  for  a  limited  period. 
The  defendants  were  nonresidents  of  the  state,  and  on  that  ground  the 
plaintiffs  obtained  a  warrant  of  attachment  and  made  a  levy  thereunder. 
Of  the  benefit  of  that  warrant  of  attachment  and  levy  they  will  be 
deprived,  if  the  judgfnent  is  allowed  to  stand,  and  they  might  be 
unable  to  obtain  jurisdiction  over  the  defendants  here  in  another  ac- 
tion. Defendants  offered  no  evidence.  They  should  not  be  permitted 
to  defeat  plaintiffs'  right  to  recover,  which  has  been  plainly  shown,  on 
this  technical  point  of  pleading,  for  it  is  manifest  that  they  must  have 
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well  understood  that  the  plaintiflEs  had  paid  for  the  tobacco  and  that 
their  only  liability  therefor  was  to  the  plaintiflEs. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellants  to  abide  the  event,  with  leave  to 
plaintiflFs  to  amend  as  requested  on  the  trial.   All  concur. 


(197  App.  Div.  ©41) 

PEOPLE  V.  STUYVESANT. 

(Supreme  Court,  Appellate  Division,  First  Department    July  1,  1921.) 

L  Amst  <d=»e3  (4)— Officer  Justified  in  amstii^  defenduil  for  poflsessiiifl 
flrearm,  in  absenee  of  proof  tiiat  license  Ind  been  issued. 

An  officer  was  Justified  in  arresting  defendant  for  unlawfully  possessing 
and  concealing  ^  firearm,  in  violation  of  Penal  Law,  §  1897,  in  the  ab- 
sence of  proof  that  a  license  had  been  issued  to  him,  though  defendant 
had  obtained  a  license. 

2.  WeaiMns  ^=>12— -Licensee  noi  required  to  cany  license  at  time  of  aunryii^r 
concealed  weapoiii 

Penal  Law,  §§  1897,  1898,  prohibiting  the  possessing  and  concealing  of 
firearms  by  one  who  has  not  been  granted  a  license  to  so  do,  does  not  re- 
quire the  licensee  to  have  the  license  with  him  at  the  time  he  is 
carrying  the  concealed  firearm. 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

George  Stu)rvesant  was  convicted  of  unlawfully  possessing  and  con- 
cealing a  firearm,  in  violation  of  Penal  Law,  §  1897,  and  he  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Moses  A.  Sachs,  of  New  York  City  (Moses  H.  Hoenig,  of  New 
York  City,  on  the  brief),  for  appellant. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Michael  J.  Driscoll, 
of  New  York  City,  of  counsel),  for  respondent 

GREENBAUM,  J.  There  is  no  question  that  defendant  on  Feb- 
ruary 26,  1921,  tlie  date  of  his  arrest,  had  a  loaded  revplver  concealed 
upon  his  person,  and  that  he  then  exhibited  no  license  for  carrying  a 
revolver.  As  matter  of  fact  it  was  uncontradictedly  established  up- 
on the  trial  that  on  October  16,  1920.  a  license  had  been  issued  to  die- 
fendant  pursuant  to  section  1897  of  the  Penal  Law  of  this  state  (Con- 
sol.  Laws,  c.  40)  by  a  police  justice  at  the  city  of  Troy,  and  that  at  the 
time  of  his  arrest,  the  license  had  not  been  revoked. 

Section  1898  of  the  Penal  Law  provides,  among  other  things: 

"The  possession,  by  any  person  other  than  a  public  officer,  of  any  of  the 
weapons  specified  in  section  1897  of  this  chapter,  concealed  or  furtively 
carried  on  the  person,  or  of  the  possession  of  any  instrument  spccilied  in 
the  last  preceding  section  except  as  permitted  therein,  is  presumptive  evi- 
dence of  carrying,  or  concealing,  or  possessing,  with  intent  to  use  the  same 
in  violation  of  this  article." 

[1,2]  The  officer  was  justified  in  arresting  the  defendant  in  the 
absence  of  proof  that  a  license  had  been  issued  to  him.    The  posses- 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  lDdcac«« 
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sion  of  the  revolver  under  the  circumstances  was  presumptive  evidence 
of  a  violation  of  the  law.  But  there  is  nothing  in  either  section  1897 
or  1898  of  the  Penal  Law  which  requires  the  licensee  to  have  the 
license  with  him  at  the  time  he  is  carrying  a  concealed  firearm. 

In  People  v.  Meyer,  194  App.  Div.  822,  186  N.  Y.  Supp.  434,  the 
defendant,  who  drove  a' motor  car  in  Brooklyn,  failed  to  show  an 
operator's  license  to  the  police  officer  when  asked  to  do  so,  was  charged 
with  violation  of  section  289  of  the  Highway  Law  (Consol.  Laws,  c. 
25),  which  provides  that  tihe  failure  of  a  licensee  to  "exhibit  his  li- 
cense to  any  magistrate,  motor  vehicle  inspector,  police  officer,  con- 
stable or  other  competent  autfiority,  shall  be  presumptive  evidence  that 
said  person  is  not  duly  licensed  under  this  article."  See  Highway  Law, 
§  289,  subd.  1,  added  by  Laws  1910,  c.  374,  as  amended  by  Laws  1917, 
c.  769,  and  Laws  1919,  c.  472.  The  court  field  upon  appeal  that  the 
failure  to  exhibit  a  license  if  in  fact  he  had  one  was  no  basis  for 
conviction.  It  was  only  presumptive  evidence.  To  the  same  eflfect  is 
People  y.  Miles,  173  App.  Div.  179,  158  N.  Y.  Supp.  819. 

The  judgment  of  conviction  is  reversed,  and  a  new  trial  ordered. 
Settle  order  on  notice.    All  concur. 


DUNBAR  T.  IMaeKENZIE  e(  aL 

(Supreme  Ckmrt,  Appellate  Division,  Third  Department    July  7,  1921.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Margaret  EKmbar,  widow  of  Joseph  Dunbar,  deceased  em- 
ployee, opposed  by  William  MacKenzie  and  J.  M.  Knopp,  employers, 
and  the  ^Etna  Life  Insurance  Company,  insurance  carrier.  From  an 
award  of  compensation  to  claimant,  the  employers  and  carrier  appeal. 
Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

William  H.  Foster,  of  Syracuse,  for  appellants  Knopp  and  -ffitna 
Life  Ins.  Co. 

Alfred  Rathheim,  of  New  York  City,  for  appellant  MacKenzie. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

PER  CURIAM.  Award  affirmed.  All  concur,  except  KILEY,  J., 
who  votes  to  reverse  as  to  MacKenzie. 

« 

KILEY,  J.  (dissenting  in  part).  Previous  to  June,  1919,  the  city  of 
New  York  awarded  to  the  John  H.  Parker  Company  a  contract  for  the 
construction  of  buildings  for  public  use  on  Randall's  Island,  Borough 
of  Manhattan,  New  York  City,  and  before  the  said  month  of  Jime, 
1919,  the  said  company  failed,  and  said  contract  was  declared  aban- 
doned by  the  city,  the  party  of  the  first  part,  under  the  provisions  of 
said  contract  applicable  thereto.  The  same  contract  was  let  to  the 
appellant  J.  M.  Knopp,  viz.  to  finish  construction  thereunder.     It 
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was  let  on  competitive  bids,  and  said  Knopp  was  notified  on  the  26th 
day  of  June,  1919,  that  the  contract  had  been  awarded  to  him.  The 
contract  was  actually  delivered  to  him  on  September  18,  1919.  The 
contract  contained  two  provisions,  the  efficacy  and  application  of  which 
is  urged  upon  this  appeal.  One  clause  provides  that  neither  said  con- 
tract nor  any  part  thereof  shall  be  assigned  by  the  contractor  without 
the  consent,  in  writing,  of  the  city,  the  party  of  the  first  part,  and  that 
said  contractor,  Knopp,  shall  give  his  personal  and  constant  attention 
to  the  work  to  he  performed  thereunder.  The  other  provision  of  said 
contract,  material  here,  provides  that — 

**This  contract  shall  be  void  and  of  no  effect  unless  the  person  or  corpora- 
tion making  or  performing  the  same  shall  secure  compensation  for  the  benefit 
of,  and  keep  insured  during  the  life  of  this  contract,  the  employees  engaged 
thereon,  in  compliance  with  the  provisions  of  chapter  41  of  the  Laws  of  1914, 
known  as  the  Workmen's  Compensation  Law,  and  acts  amendatory  thereof." 

It  may  be  observed  here  that  the  city  of  New  York,  the  party  of 
the  first  part,  has  not  made  any  provision,  and  has  not  exercised  any 
care  after  the  letting  of  said  contract,  to  see  that  the  foregoing  provi- 
sions of  this  contract  had  been  carried  out  in  accordance  with  such 
provision.  Such  supervision  and  oversight  would  generally,  and  in 
this  case  specifically,  save  and  have  saved  all  of  the  delay  and-litigation 
that  have  followed  the  letting.  It  appears,  and  is  not  contended  to  the 
contrary,  that  the  appellant  Knopp  did  sublet  by  an  instrument,  in  writ- 
ing, the  interior  woodwork,  carpenter  work,  to  one  MacKenzie.  This 
last-named  contract  provides  that  the  work  to  be  performed  by  the 
subcontractor  should  be  done  under  the  specifications,  terms,  and  con- 
ditions of  agreement  had  between  the  contractor,  Knopp,  and  the  city 
of  New  York.  Knopp,  excusing  his  failure  to  get  written  permission 
to  sublet  to  MacKenzie,  swears  that  he  did  not  receive  the  contract 
containing  permission  clause  until  after  he  commenced  work  on  the 
contract,  and  that  he  followed  the  custom  of  getting  permission  from 
the  architect  representing  the  city  of  New  York,  and  acted  upon  it,  ■ 
to  which  procedure  the  city  of  New  York  did  not  take  exception.  It 
does  not  avail  either  of  the  appellants  here  as  a  defense. 

In  reply  to  the  question  raised  that  compensation  was  not  procured 
as  required  by  the  original  contract,  and  by  inference  under  the  Mac- 
Kenzie subcontract,  Knopp  shows  that  he  had  several  policies  from  the 
appellant  insurance  company,  which  are  not  before  us,  but  from  the 
record  appears  were  both  against  public  liability  and  injury  to  work- 
men. Knopp  did  not  seem  to  appreciate  any  distinction  between  them, 
and  it  is  conceded  the  policies  were  intended  to  cover  his  subcontrac- 
tor's men,  and  that  all  that  was  necessary  to  get  compensation  there- 
under was  to  hand  in  the  pay*roIl  of  any  subcontractor  quarterly,  so 
that  the  amount  of  premium  conld  be  fie^ured.  That  the  close  of  the 
year  and  last  quarter  of  these  policies  expired  November  26,  1919.  It 
appears  from  the  record  that  MacKenzie  had  an  oral  arrangement  with 
Knopp  that  the  men  he  (MacKenzie)  hired  should  be  covered  under 
Knopp's  policies  with  the  appellant  insurance  carrier.  The  evidence 
is  that,  within  a  week  after  his  contract  with  Knopp,  he  hired  Joseph 
Dunbar,  claimant's  husband  and  intestate,  but  that  Dunbar  did  not  go 
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to  work  on  this  particular  job  until  a  short  time  before  October  21, 
1919. 

It  appears  from  the  evidence  that  on  the  job  where  Dunbar  was  at 
work,  and  as  part  of  his  work,  was  a  skylight  made  up  of  sashes  glazed, 
which  could  only  be  put  in  place  by  the  use  of  a  ladder.  On  October 
21,  1919,  the  workman,  Dunbar,  was  fotmd  at  the  foot  of  the  ladder, 
with  his  skull  crushed,  and  the  unused  sash  beside  him,  and  a  dent  in 
the  sash.  Knopp,  on  the  23d  day  of  October,  1919,  made  the  employ- 
er's report  of  the  injury,  in  which  he  says  he  was  the  employer.  The 
widow  made  a  claim  to  the  Compensation  Commission  and  named 
Knopp  as  the  employer;  later  the  son  substituted  MacKenzie  as  em- 
ployer, and  upon  a  hearing  subsequently  held  both  were  joined  as  gen- 
eral and  special  employers.  An  award  was  made  in  favor  of  claimant 
for  herself  and  minor  daughter.    This  appeal  is  from  that  award. 

Knopp  appeals,  and  if  his  appeal  is  anything  more  than  mere  form, 
it  must  be  for  the  interest  of  the  carrier,  by  showing  that  he  did  not 
hand  in  the  time  of  the  MacKenzie  men  for  audit.  By  his  testi- 
mony he  shows  that  he  is  responsible  in  any  event.  His  evi- 
dence shows  that  he  expected  the  subcontractor's  insurance,  which  he 
had  procured-  from  the  carrier,  covered  MacKenzie's  men ;  that  he 
could  give  such  men  orders,  that  he  could  require  their  discharge,  and 
direct  their  work,  and  that  he  made  payments  to  MacKenzie  on  the 
pay  roll  of  his  men  only.  That  he  had  this  pay  roll  and  did  not  hand 
it  in  clearly  appears.  There  is  only  one  explanation,  aside  from  care- 
lessness or  intentional  omission,  why  he  did  not  present  the  MacKenzie 
pay  roll  to  the  auditor  of  the  insurance  carrier,  viz.  that  Dunbar  com- 
menced work  after  August  26,  1919.  The  three-months  period  for  the 
examination  of  that  account  would  not  expire  until  after  the  accident. 

The  presence  of  Knopp  as  an  appellant  here  may  have  one  other 
explanation,  to  wit:  So  that  the  carrier  could  use  him  to  show  that 
the  minds  of  the  carrier  and  Knopp  did  not  meet  when  the  insurance 
contract  was  entered  into  between  them.  The  carrier  should  have 
known  what  the  contract  covered,  or  do  as  it  did  do,  leave  it  to  the  dis- 
cretion of  Knopp.  If  Knopp  is  right,  that  is  what  it  did  do,  and,  hav- 
ing done  so,  it  cannot  now  take  advantage  of  its  own  omission  to  know 
who  was  insured,  or  the  omission  of  Knopp  to  report  the  subcontrac- 
tor's men  for  audit.  Neither  can  Knopp  be  heard  to  say  his  omission, 
intentional  or  otherwise,  can  relieve  him  or  his  carrier  of  liability  under 
the  policies  issued  for  the  subcontractor's  men.  In  other  words,  the 
policies  were  issued  to  cover  subcontractor's  men.  The  acts  of  these 
parties  cannot  be  used  to  defeat  this  claimant  out  of  what  she  is  right- 
fully entitled  to  under  the  original  contract  and  subcontract. 

There  is  no  question  but  what  Dunbar  was  killed  by  a  fall  while  in 
the  course  of  his  employment,  while  at  the  place  of  his  employment.  It 
appears  he  had  not  been  sick  for  30  years,  a  man  in  good  health,  and 
a  skilled  mechanic ;  yet  MacKenzie  has  appealed,  and  here  urges  that 
there  is  no  evidence  that  he  was  injured  in  the  course  of  his  employ- 
ment, or  by  causes  arising  out  of  that  employment.  The  Commission 
could  and  did  find  adversely  to  MacKenzie's  contention.     By  agree- 
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ment  MacKenzie  was  to  be  relieved  from  procuring  compensation  in- 
surance; that  course  had  been  followed  on  previous  occasions  accord- 
ing to  his  testimony.  That  the  carrier  had  recognized  such  custom, 
in  the  case  of  Knopp,  appears  from  this  evidence. 

As  it  appears  to  my  satisfaction  that  the  primary  liability,  by  every 
moral  and  reasonable  intendment,  rested  upon  Knopp  and  the  insur- 
ance carrier,  I  think  the  award  as  to  MacKenzie  should  be  reversed; 
not,  however,  upon  the  ground  advanced  upon  his  appeal,  but  because 
the  insurance  carrier  and  the  contractor,  Kiiopp,  had  made  provision, 
and  did,  to  all  intents  and  purposes,  effect  the  insurance  called  for  pri- 
marily—called for  in  the  contract  with  the  city  and  referred  to  and 
reaffirmed  in  the  contract  with  MacKenzie. 

The  award  should  be  reversed  as  to  MacKenzie,  and  affirmed  as  to 
Knopp  and  the  insurance  carrier. 


In  re  PARKER'S  ESTATE. 

(Supreme  CJourt,  AppeUate  Division,  First  Department.    July  1,  1921.) 

Appeal  from  Surrogate's  Court,  New  York  County. 

Application  for  the  appointment  of  successor  trustees  of  the  estate 
of  Ransom  Parker,  deceased.  From  a  decree  substituting  trustees 
under  the  will  of  the  deceased  in  the  place  and  stead  of  deceased  trus- 
tees, one  of  the  parties  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Horace  E.  Parker,  of  New  York  City,  for  appellant. 

John  Delahunty,  of  New  York  City,  for  respondent  Ransom  J.  Par- 
ker. 

Jesse  Grant  Roe,  of  New  York  City,  for  respondent  Lattin. 

John  J.  Kirby,  of  New  York  City,  special  guardian  for  respondent 
Martha  M.  Parker. 

Daniel  J.  Mooney,  of  New  York  City,  special  guardian,  for  respond- 
ents Ellen  P.  Parker  "and  others. 

PER  CURIAM'.  Decree  affirmed,  with  costs  to  the  respondents, 
payable  out  of  the  estate., 

CLARKE,  P.  J.,  and  LAUGHLIN  and  SMITH,  JJ.,  concur. 

PAGE,  J.  (dissenting).  On  August  5,  1897,  the  testator  made  a  will 
wherein  he  nominated,  constituted,  and  appointed  Ransom  J.  Parker 
and  Lewis  Leland  Pierce  executors  and  trustees.  On  December  6, 1901, 
the  testator  executed  a  codicil  to  his  will,  in  which,  among  other  things, 
he  provided : 

"Eighthly. — I  hereby  direct  that  the  name,  'Ransom  J.  Parker,'  one  of  the 
•executors  and  trustees  named  In  my  «ald  last  will  and  testament  In  subdivi- 
sion marked  'Fifthly'  thereof,  be  stricken  out  and  eliminated  from  my  said 
last  win  and  testament,  and  that  In  place  and  stead  of  said  name  'Ransonoi  J. 
Parker'  there  be  substituted  the  names  'Mary  Elizabeth  Parker  Place  and 
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Priscilla  Townsend  Parker  Starln/  whom  I  hereby  appoint  in  the  place  and 
stead  of  said  Ransom  J.  Parker,  as  executors  and  trustees  of  my  said  last 
will  and  testament.    •    •    ♦ »» 

The  substituted  executrices  and  trustees  were  daughters  of  the  tes- 
tator. The  testator  died  November  25,  1903.  The  wUl  was  admitted 
to  probate  and  letters  testamentary  issued  to  Lewis  Leland  Pierce,  Mary 
E.  P.  Place,  and  Priscilla  T.  P.  Starin  on  April  8,  1904,  and  they  all 
duly  qualified.  Mary  E.  P.  Place  died  April  17,  1905,  Priscilla  T.  P. 
Starin  died  October  30,  1920.  On  November  1,  1920,  Lewis  Leland 
Pierce,  as  sole  surviving  trustee,  commenced  a  proceeding  in  the  Sur- 
rogate's Court  for  a  construction  of  the  will.  While  that  proceeding 
was  pending  he  died  January  10,  1921. 

On  January  10,  1921,  this  proceeding  was  instituted  by  Clarke  Par- 
ker Lattin  for  the  appointment  of  himself,  as  the  owner  of  the  largest 
vested  interest  in  the  remainder  of  the  estate,  and  another  competent 
person  or  persons  successor  trustees.  On  the  return  of  the  citation  ap- 
plication was  made  by  Ransom  J.  Parker  to  be  appointed  one  of  the 
successor  trustees.  This  application  was  opposed,  and  the  request  was 
made  by  three  of  those  cited  for  th«  appointment  of  a  trust  company  as 
sole  trustee.  The  surrogate  thereupon  appointed  Clarke  Parker  Lattin, 
Ransom  J.  Parker,  and  George  J.  Gillespie. 

In  my  opinion  the  appointment  of  Ransom  J.  Parker  should  not  have 
been  made.  The  testator  had  indicated  in  no  uncertain  language  that 
he  did  not  want  him  as  a  trustee.  The  testator  had  made  him  an  execu- 
tor and  trustee,  and  subsequently  by  codicil  struck  his  name  out  and 
substituted  others.  On  the  death  of  thpse  substituted,  in  contravention 
of  the  expressed  will  of  the  testator,  he  has  been  appointed.  Further- 
more, we  are  informed  that  the  proceeding  for  a  construction  of  the 
will,  instituted  by  Lewis  Leland  Pierce,  was  for  the  purpose  of  deter- 
mining whether  Ransom  J.  Parker  was  entitled  to  all  the  income  of  the 
estate  after  the  death  of  Priscilla  T,  P.  Starin,  which  claim  was  con- 
troverted by  others  of  the  heirs  and  next  of  kin.  There  is  evidently  a 
great  lack  of  harmony  and  much  bitterness  of  feeling  between  Ransom 
J.  Parker  and  others  of  the  cestuis  que  trust.  This  is  a  strong  reason 
why  he  should  not  have  been  appointed.  The  trustee  should  hold  an 
even  hand  between  the  parties  interested.  It  is  his  duty  to  look  to  the 
interest  of  all,  and  not  of  one,  and  especially  one  should'not  be  appoint- 
ed who  is  asserting  claims  in  hostility  to  other  beneficiaries. 

No  reason  appears  for  the  appointment  of  George  J.  Gillespie.  In 
my  opinion  a  trust  company  should  have  been  appointed  successor  trus- 
tee. 

MERRELL,  J.,  concurs. 
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GOEMAN  ¥.  BOYLE. 
SAME  ¥.  COHEN. 

(Supreme  Court,  Appellate  Term,  Blrst  Department.     June  2S,  1921.) 

LandlMid  and  tenant  ^=»200(1H) — On  issne  of  reasonablencM  ci  rent.  Jury 
should  not  have  been  pennitted  to  eonslder  expense  of  future  repairs. 

In  an  action  for  the  rent  of  apartments,  wherein  defendant  tenants 
interposed  the  statutory  defense  of  unreasonableness  of  rent,  and  plain- 
tiff landlord  submitted  a  bill  of  particulars,  claiming  thousands  of  dol> 
lars  for  repairs  to  be  made  in  the  future  to  put  the  premises  in  habitable 
condition,  the  court  should  not  have  permitted  the  entire  bill  of  par- 
ticulars for  past  repairs  and  future  requirements  to  be  taken  into  con- 
sideration by  the  jury,  and  still  less  in  his  charge  should  have  specifically 
laid  stress  on  the  repairs  to  be  made  in  the  future. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Actions  by  Adrian  Goeman  against  Harry  Boyle  and  against  Rubin 
Cohen.  The  actions  were  tried  together.  From  judgments  for  plain- 
tiff, after  trial  before  the  court  and  a  jury,  defendants  appeal.  Judg- 
ments reversed,  and  new  trial  ordered. 

Areued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Robert  J.  Boyle,  of  New  York  City,  for  'appellants. 
Carr,  Hill  &  Koenig,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  actions  were  tried  together,  and  they  are  actions 
for  the  rent  of  two  apartments  for  the  months  of  November  and  De- 
cember, 1920,  and  January,  February,  and  March,  1921.  The  defend- 
ants (tenants)  interposed  the  statutory  defense  of  unreasonableness  of 
rent.  The  plaintiff  (landlord)  submitted  a  bill  of  particulars  in  which 
the  landlord,  after  giving  the  items  of  expenditure  made  by  him  for  the 
improvement  of  the  premises,  also  claimed  many  thousand  dollars  for 
repairs  which  he  claimed  must  be  made  in  the  future  in  order  to  put 
the  premises  into  habitable  condition,  and  sought  by  this  action  to  have 
determined  in  advance  what  rent  he  could  demand  for  the  premises 
after  he  had  made  such  repairs. 

Defendants*  counsel  by  appropriate  objection  and  exception  protest- 
ed against  so  much  of  the  repairs  set  forth  in  the  bill  of  particulars  as 
related  to  work  not  theretofore  done.  The  court  not  only  permitted 
the  entire  bill  of  particulars,  both  for  past  repairs  and  future  require- 
ments, to  be  taken  into  consideration  by  the  jury,  but  in  his  charge 
specifically  laid  stress  on  the  repairs  to  be  made  in  the  future.  In  so 
far  as  this  related  to  repairs  to  be  made  in  the  future,  the  learned 
court  was  in  error,  since  such  proposed  repairs  may  never  materialize. 
x\t  the  close  of  the  court's  charge  counsel  for  the  plaintiff,  as  well  a» 
counsel  for  the  defendants,  stated  that  they  had  no  requests  to  make 
and  no  exception  to  take  to  the  charge,  and  therefore  much  might  be 
said  that  thereby  the  appellants  waived  any  objection,  were  it  not  for 
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the  fact  that  counsel  for  the  appellants  had  so  clearly  already  taken 
an  objection  and  exception  to  future  repairs. 

It  follows  that  the  judgments  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellants  to  abide  the  event. 

BIJUR,  J.,  concurs. 
DELEHANTY,  J.,  taking  no  part 


DAVID  SCffWABTZ  CO^  Ine^  ▼.  BRANDER  %  CURRT,  loe. 

(Supreme  Ckmrt,  Ax»pellate  Term,  First  Department    June  21,  1921.) 

Sales  «»182(1)— 4)ue8li(0ii  of  delivery  held  for  Jury. 

Id  an  action  for  damages  for  failure  to  deUver  100.000  yards  of 
sbeetlng  in  August,  whether  defendanta  breached  their  contract  /le^d  for 
the  jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  David  Schwartz  Company,  Incorporated,  against 
Brander  &  Curry,  Incorporated.  From  a  judgment  dismissing  its 
complaint  at  the  close  of  its  case,  plaintiff  appeals.  Judgment  reversed, 
and  new  trial  ordered. 

See,  also,  184  N.  Y.  Supp.  639. 

Arg:ued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Siegel  &  Com,  of  New  York  City  (Jacob  H.  Com,  of  New  York  City, 
of  counsel),  for  appellant. 
Hal.  S.  Corbett,  of  New  York  City,  for  respondent. 

PER  CURIAM.  As  already  adjudicated  by  this  court  upon  a 
former  trial  (184  N.  Y.  Supp.  639),  the  plaintiff  was  entitled  to  have 
the  issues  submitted  to  the  jury.  The  fact  that  the  defendant's  presi- 
dent, who  was  both  a  hostile  and  an  interested  witness,  testified  on 
cross-examination  seeking  to  give  an  excuse  for  nondelivery  in  August, 
was  not  sufficient  to  prevent  a  submission  of  the  issues  to  the  jury. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant. 


(107  App.  Dlr.  639) 

In  re  SCULLY'S  ESTATE. 

(Supreme  Court,  Appellate  DItIsIod,  First  Department.    July  1.  1921.) 

1.  Taxation  ^==>876H — Affidavits  on  motion  for  exonptloo  from  transfer  tax 
are  in  the  nature  of  testimony. 

Affidavits  on  a  motion  for  exemption  from  transfer  tax  are  In  the 
nature  of  testimony. 

It.  Taxatioa  <d=»976H — Unverified  petition  for  exein|»tioa  fkrom  transfer  tax» 
ataitag  matters  on  information  and  beliet,  of  no  probative  value. 

Petition  to  probate  court  for  e:ceiuption  from  transfer  tax  by  bank, 
which  had  been  appointed  administrator  of  decedent's  estate,  signed  by 
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the  bank  by  Its  trust  offioer,  acknowledged,  but  not  verlfled,  and  which 
stated  the  matters  therein  on  information  and  belief,  held  of  no  proba- 
tive value. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Ellen  Scully  (Ellen 
P.  Scully).  From  an  order  of  the  Surrogate's  Court,  declaring  the 
estate  of  deceased  exempt  from  transfer  tax,  the  Comptroller  of  the 
State  of  New  York  appeals.  Order  reversed,  and  proceeding  remitted 
to  Surrogate,  with  directions. 

Argued  before  CLARKE,  R  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Lafayette  B.  Gleason,  of  New  York  City,  for  appellant. 
Joseph  F.  McCloy,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  The  proceedings  for  exemption  were  based  up- 
on a  petition  made  by  the  State  Bank  of  Chicago,  an  Illinois  corpora- 
tion, which  recited  that  Ellen  Scully  died  on  the  25th  day  of  March, 
1920,  a  resident  of  Cook  county,  state  of  Illinois;  that  the  said  Bank 
of  Chicago  was  duly  appointed  administrator  of  her  estate  by  the 
probate  court  of  Cook  county;  that  she  was  the  widow  of  one  John 
Scully,  who  died  a  resident  of  the  state  of  Illinois  on  the  25th  day  of 
January,  1920,  just  two  months  before  his  widow  died;  that  John 
Scully  left  a  will  bequeathing  his  entire  estate  to  his  widow,  and  that 
the  said  Bank  of  Chicago  was  also  administrator  with  the  will  annexed 
of  the  said  John  Scully's  estate ;  that  among  the  assets  of  the  latter's 
estate  were  certain  shares  of  stock  of.  New  York  corporations  which 
had  been  duly  appraised  and  taxed  as  a  part  of  his  estate  in  proceed- 
ings in  the  Surrogate's  Court  of  New  York  county  in  October  and 
November,  1920. 

Due  notice  of  the  application  for  exemption  was  given  to  the  state- 
comptroller,  who  appeared  in  opposition,  but  filed  no  affidavits  and 
offered  no  proof,  nor  made  any  claim  in  contradiction  of  the  matters 
set  forth  in  respondent's  petition.  Among  other  things,  the  appellant 
contends  that  the  petition  has  no  probative  value,  inasmuch  as  it  ap- 
pears that  it  is  not  verified.  The  appellant* is  technically  correct  in 
stating  that  there  was  no  verification  of  the  petition.  It  is  signed  by 
the  "State  Bank  of  Chicago,  William  C.  Miller,  Trust  Officer,"  and 
following  the  signature  we  find,  instead  of  a  verification,  an  acknowl- 
edgment of  the  petition  in  the  usual  form  appropriate  to  corporate  ac- 
knowledgments. Since  the  petition  is  based  upon  information  and  be- 
lief, without  even  stating  any  of  the  sources  of  information  upon  which 
the  petitioner  relies,  and  is  not  sworn  to,  the  question  arises  whether 
there  was  any  legal  proof  before  the  court  to  warrant  the  order  ap- 
pealed from. 

[1,2]  It  is  well  settled  that  affidavits  upon  a  motion  of  this  kind  are 
in  the  nature  of  testimony.  Matter  of  Hyde,  218  N.  Y.  55,  112  N.  E. 
581.  But,  since  no  affidavit  was  submitted  by  the  petitioner,  the  peti- 
tion had  no  probative  value.     It  seems  to  us  that  the  proper  course 
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will  be  to  reverse  the  order  and  remit  the  proceeding  to  the  learned  sur- 
rogate, to  enable  him  to  appoint  an  appraiser  to  take  proof  as  to  the 
facts  and  report  to  the  court.    All  concur. 


(197  App.  Dly.  862) 

PEOPLE  ex  rd.  GORHAM  MFG.  CO.  v.  STATE  TAX  COMMISSION. 

(Supreme  Court,  Appellate  DiTlsion,  Third  Department    July  7,  1921.) 

L  TaxatioD  ^:»34S-~Tax  eommia^on^  In  ttdng  vaartgage  tax,  mart  detennilie 
actual  or  markei  value  of  mortKaiced  leasea. 

Where,  under  a  mortgage  executed  by  a  manufacturing  company  cover- 
ing property  within  and  without  the  Btate,  it  became  the  duty  of  the 
atate  tax  commission,  under  Tax  Law,  §  260,  to  determine  separately  the 
values  of  such  properties,  the  true  subject  of  inquiry  with  respect  to  the 
property  within  the  state,  consisting  of  leases,  was  their  actual  or  market 
value. 

2.  Evidenee  ^=^571(7)— Opiniooa  of  expetia  eompetenA;^  but  incondusive,  evi- 

dence of  value  of  mortgaged  leases,  in  determining  mortgage  tax« 

In '  establishing  the  actual  or  market  value  of  mortgaged  leases  as  a 
basis  for  fixing  the  mortgage  tax,  opinion  evidence  of  experts  is  compe- 
tent, but  inconclusive. 

3.  Taxation  <%»348— Wel^tat  of  expert  opinions  as  to  value  of  mortgaged 

leases  for  tax  oommission  in  firing  mMigage  tax. 

In  a  proceeding  before  the  state  tax  commission  to  determine  the 
amount  of  a  mortgage  tax,  the  Weight  and  value  of  expert  opinions  as  to 
the  value  of  the  mortgaged  property  and  of  evidence  of  the  cost  thereof 
was  exclusively  for  the  commission. 

4.  Evidence  <&»113(10)— Cost  of  buprovenients  admissible  in  determining 

marlcet  value  of  lease  as  basis  for  fixing  mortgage  tax. 

What  one  pays  for  property  being  some  evidence  of  its  value,  the  cost 
of  improvements  by  a  lessee,  which,  though  not  paid  to  the  owners,  en- 
hanced the  value  of  the  leases  and  indicated  what  the  lessee  deemed  the 
Increased  value  to  be,  was  proper  evidence  for  the  consideration  of  the 
state  tax  commission  In  determining  the  actual  or  market  value  of  the 
leases  as  a  basis  for  fixing  the  amount  of  a  tax  on  a  mortgage  executed 
by  the  lessee. 

6.  Taxation  ^=»348— No  enror  in  fixing  value  of  mortgaged  leasee  at  east  of 
improvements  less  depreciation,  thougti  expert  opfiiions  differed. 

where  a  lessee  carried  on  Its  books  ba  the  value  of  Its  leases  the  cost 
of  improvements  made  by  it  less  depreciation,  and  in  a  proceeding  before 
the  state  tax  commission  to  fix  the  amount  of  a  tax  on  a  mortgage  exe- 
cuted by  it  covering  such  leases,  submitted  affidavits  of  experts  as  to  a 
different  value,  the  commission  did  not  err  in  refusing  to  accept  such  ex- 
pert opinions,  where  It  weighed  them  In  connection  with  the  cost  of 
the  improvements  and  fixed  the  actual  or  market  value  at  such  cost  less 
depreciation. 

Certiorari  by  the  People,  on  the  relation  of  the  Gorham  Manufactur- 
ing Company,  to  review  a  determination  of  the  State  Tax  Commission 
fixing  the  amount  of  a  mortgage  tax.    Confirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY  and  VAN  KIRK,  JJ. 

Obey  &  Comstock,  of  New  York  City  (Albert  E.  Maves  and  Robert 
C.  Beatty,  both  of  New  York  City,  of  counsel),  for  relator. 
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Charles  D.  Newton.  Atty.  Gen.  (James  S,  Y.  Ivins,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent. 

COCHRANE,  J.  Under  a  mortgage  executed  by  the  relator  cover- 
ing property  within  and  without  the  state  and  recorded  in  the  office  of 
the  register  of  the  county  of  New  York  on  March  6,  1918,  it  became  the 
duty  of  the  state  tax  commission,  as  provided  by  section  260  of  the  Tax 
Law  (Consol.  Mws,  c.  60),  to  determine  separately  the  values  of  the 
property  situated  respectively  within  and  without  the  state.  The  relat- 
or submitted  affidavits  of  experts  stating  their  opinions  as  to  such  val- 
ues. The  commission  accepted  those  opinions  as  to  the  value  of  the 
property  without  the  state,  but  refused  to  accept  them  as  to  the  value 
of  the  property  within  the  state.  It  is  contended  by  the  relator  that  in 
such  refusal  the  commission  was  in  error. 

The  property  within  the  state  consists  of  leases  giving  to  the  relator 
the  option  to  continue  them  for  many  years,  in  some  instances  at  least 
for  50  or  60  years.  The  relator  made  extensive  improvements  on  the 
leased  property  for  the  purpose  of  making  it  peculiarly  valuable  in  re- 
lation to  its  business,  which  improvements  at  the  termination  of  the 
leases  will  revert  to  the  fee  owners.  It  also  carried  on  its  books  as  the 
value  of  such  leases  the  cost  of  such  improvements,  reduced  from  time 
to  time  by  suitable  allowances  for  depreciation.  The  commission  adopt- 
ed as  the  value  of  the  leases  the  cost  of  the  improvements,  less  depre- 
ciation, being  the  same  amount  at  which  at  the  time  of  its  determination 
such  value  was  represented  on  the  books  of  the  relator. 

[1-3]  The  true  subject  of  the  inquiry  was  the  actual  or  market  value 
of  the  leases.  People  ex  rel.  Metropolitan  Street  Railway  Co.  v.  Bar- 
ker, 121  App.  Div.  661,  106  N.  Y.  Supp.  336,  affirmed  on  opinion  below 
200  N.  Y.  509,  93  N.  E.  378;  Matter  of  City  of  New  York  (Delancey 
Street)  120  App.  Div.  700,  105  N.  Y.  Supp.  779;  People  ex  rel.  Dela- 
ware &  Hudson  Co.  v.  Feitner,  61  App.  Div.  129,  70  N.  Y.  Supp.  500, 
affirmed  171  N.  Y.  641,  63  N.  E.  786.  In  estabUshing  such  value,  the 
opinion  evidence  submitted  by  the  relator  was  competent,  but  incon- 
clusive. The  cost  of  property  as  a  general  rule  is  also  competent,  but 
inconclusive,  evidence..  The  weight  and  value  of  the  evidence  was  ex- 
clusively for  the  consideration  of  the  commission.  It  determined  that 
the  affidavits  of  the  relator  were  unsatisfactory  and  unreliable. 

[4,  6]  There  can  be  no  question  that  the  improvements  to  the  leased 
property  made  by  the  relator  increased  its  value  and  was  proper  evi- 
dence for  the  consideration  of  the  commission,  on  the  theory  that  what 
one  pays  for  property  is  some  evidence  of  its  value.  The  cost  of  the 
improvements  was  not  paid  to  the  owners,  but  it  correspondingly  en- 
hanced the  value  of  the  leases  and  was  an  indication  of  what  the  rela- 
tor deemed  the  increased  value  to  be.  The  commission  did  not  ignore 
or  disregard  the  evidence  of  the  relator,  but  weighing  it  in  connection 
with  what  was  equivalent  to  the  cost  price  of  the  property  fixed  the 
actual  or  market  value  with  reference  to  all  of  the  evidence.  From  the 
'  cost  price  it  made  deduction  for  depreciation.  Furthermore  the  books 
of  the  relator  were  a  standing  admission  by  it  that  the  value  of  the  leas- 
es was  precisely  that  which  the  commission  fixed  as  their  value.  Cer- 
tainly the  commission  might  have  fixed  the  value  at  a  less  amount,  but  it 
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was  a  plain  question  of  fact,  and  no  principle  was  violated  by  the  com- 
mission in  arriving  at  its  conclusion  as  to  the  actual  or  market  value  of 
the  leases. 

The  determination  should  be  confirmed,  with  $50  costs  and  disburse- 
ments.   All  conc'ir. 


(197  App.  Div.  658)  ^ 

OKBEN  ▼.  STATE  INTBSTING  CO. 

(Supreme  Court,  Appellate  Dlylsioii,  First  Department.    July  1,  1921.) 

L  Appeal  and  error  ^==9690(3)— Exclusion  of  evidenee  as  not  in  biO  of 
paitieulars  not  reviewable,  when  bill  of  particulars  not  iif  ease. 

The  coDtentlon  that  the  exclusion  of  evidence  on  the  ground  that  it 
was  not  covered  by  the  bill  of  particulars  was  erroneous  cannot  be  passed 
on,  where  the  bill  of  particulars  is  not  in  the  printed  case  on  appeal. 
2.  Damages  <^37— Hnsbaod  entitled  to  recover  ezpeoditiire  for  servant  to 
do  work  of  wife  during  incapacity  from  negligenoe. 

The  amount  paid  by  plaintiff  to  a  servant  to  do  work  which  plaintiffs 
wife  had  theretofore  done,  but  which  she  was  incapacitated  from  doing 
because  of  an  injury  sustained  throuc^  defendant's  negligence,  was  a 
proper  item  of  damages  in  plaintifTs  action  for  consequential  damages 
from  the  injury. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jofin  Orben  against  the  State  Investing  Company.  From 
a  judgment  on  a  verdict  for  $400  in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  plaintiff,  claiming  inadequacy  of 
the  damages,  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

French  &  French,  of  New  York  City  (Clifton  G.  A.  French,  of  New 
York  City,  of  counsel),  for  appellant. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton, 
of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J*  The  action  is  to  recover  consequential  damages  for  loss 
of  services  and  for  expenses  incurred  for  medical  attention  and  nurs- 
ing* by  reason  of  injuries  sustained  by  the  wife  of  the  plaintiff  through 
the  negligence  of  the  defendant.  Upon  thfe  trial  the  jury  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  $400.  A  motion  to  set  aside  the 
verdict,  on  the  ground,  among  others,  that  it  was  inadequate,  was  de- 
nied. 

[1]  The  plaintiff  proved  that  he  expended  for  medical  services  $268, 
for  nurses  $50,  and  for  medicines  $50.  He  also  testified  that  prior  to 
the  injury  his  wife  had  done  all  of  the  household  work,  and  that  there- 
after he  had  to  employ  a  servant  to  do  the  work,  paying  her  $60  a 
month  for  eight  months.  He  was  also  interrogated  as  to  the  payment 
of  other  money  to  a  maid  to  assist  his  wife.  The  questions  did  not 
clearly  show  what  work  this  maid  did,  or  whether  she  was  another 
servant  hired  after  the  first  one  left  to  do  the  housework,  or  one  em- 
ployed for  some  other  service.    This  testimony  was  excluded  on  the 
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ground  that  it  was  not  covered  by  the  bill  of  particulars.  The  bill  of 
particulars  is  not  in  the  printed  case  on  appeal,  and  therefore  we  can- 
not pass  upon  the  appellant's  contention  that  the  exclusion  of  this 
evidence  was  erroneous. 

[2]  The  expenditure  of  money  to  pay  for  a  servant  to  do  the  work 
that  the  plaintiff's  wife  had  theretofore  done,  which  she  was  incapaci- 
tated from  fcing  because  of  the  injuries  she  had  sustained,  was  a  prop- 
er item  of  plaintiff's  damages  and  should  have  been  included  in  the 
verdict. 

The  judgment  and  order  will  therefore  be  reversed,  and  a  new  trial 
ordered,  with^  costs  to  the  appellant  to  abide  the  event    All  concur. 


UNITED  HUDSON  ELECTRIC  CXIBPORATION  v.  SHEEHAN  et  aL 

(Supreme  Court,  Special  Term,  Ulster  County.    November  29,  1920.) 

Specific  perf Mnaaee  ^=^63— Agreemeiii  to  exdiuige  stock  for  bMids  of  cor- 
poration enforceable,  not  beine  taintod  witii  fraud 

In  an  action  for  specific  performance  of  aq  agreement  by  defendants  to 
transfer  stock  for  bonds  to  be  issued  by  plaintiff  corporation,  held,  that 
there  was  no  fraud  or  misrepresentation  on  the  part  of  plaintiff;  de- 
fendants being  acquainted  with  the  terms  of  the  mortgage  securing  the 
bonds,  which  did  not  purport  to  be  a  first  mortgage  on  aU  of  the  prop- 
erty of  the  corporation,  so  the  agreement  was  enforceable,  it  appearing 
that  defendants  ratified  the  exchange  in  a  hearing  before  the  PubUc  Serv- 
ice Commission. 

Action  by  the  United  Hudson  Electric  Corporation  against  J.  M, 
Sheehan  and  others.   Judgment  for  plaintiff. 

Gould  &  Wilkie,  of  New  York  City  (John  L.  Wilkie,  Mason  H. 
Bigelow,  and  Rudolph  L.  Von  Bernuth,  all  of  New  York  City,  of 
counsel),  for  plaintiff. 

Howard  Chipp,  of  Kingston,  for  defendants. 

HASBROUCK,  J.  This  is  an  action  to  compel  the  specific  per- 
formance of  a  contract.  The  contract  was  made  between  parties 
familiar  with  public  utilities  corporations,  one  Beal  and  the  defendant 
Sheehan.  It  provides  for  the  sale  or  exchange  by  Sheehan  and  the 
persons  he  represented  of  712^4  shares  of  the  stock  of  tiie  Upper 
Hudson  Electric  Railroad  Company  to  Beal  and  the  corporation  he 
represented  for  $71,250  of  the  first  mortgage  bonds  of  the  United 
Hudson  Electric  Corporation,  Sheehan  further  agreed  to  deposit  the 
stock,  properly  indorsed  for  transfer,  immediately  with  the  Columbia 
Trust  Company  of  New  York.  The  agreement  was  to  be  subject  to 
the  approval  of  the  Public  Service  Commission  of  the  Second  District. 
This  agreement  was  made  on  June  11,  1919,  and  the  Public  Service 
Commission  was  asked  to  approve  it  on  June  12^^  1919.  From  late  in 
the  afternoon  of  June  11th  to  the  next  day  the  office  file  of  Gould  & 
Wilkie  was  in  the  hands  of  defendant  Sheehan,  and  it  contained, 
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among  other  things,  a  copy  of  the  proposed  mortgage,  which  secured 
an  issue  of  bonds,  among  which  were  the  $71,250  bonds  so  agreed  to 
be  delivered  as  aforesaid.  The  approval  of  the  Public  Service  Com- 
mission of  the  purchase  of  "defendant's  stock,  of  the  purposes  of  the 
plaintiff  corporation,  and  of  the  proposed  mortgage  was  obtained,  and 
later  a  tender  of  the  bonds  in  exchange  for  the  stock- was  made  to  the 
defendant  Sheehan,    He  refused  to  accept  them,  and  still  refuses. 

I  am  satisfied  that  Sheehan  knew  on  July  12th,  when  he  appeared  be- 
fore the  Public  Service  Commission,  the  terms  of  the  mortgage  and  the 
property  it  purported  to  cover.  Mr.  Wilkie  asked  defendant :  "Might 
I  adc  you,  now,  whether  my  statement  in  regard  to  the  negotiations  that 
we  have  had  with  you  on  behalf  of  the  stockholders  of  the  Upper  Hud- 
son, a  minority  interest  in  the  stock  of  the  Upper  Hudson,  is  so 
*  *  *  ?"  Mr.  Sheehan  answered:  "Yes,  sir;  *  *  *  we  have 
no  objection  to  make."  The  properties  which  constitute  the  security 
for  the  payment  of  the  bonds  are  described  in  the  mortgage.  The 
defendant  Sheehan  knew  them  and  their  values  when  he  ratified  the 
contract  in  the  presence  of  the  commission.  If  he  did  not  know  their 
value,  then  he  acted  in  ignorance.  In  either  event  he  should  be  bound 
to  his  contract.  The  mortgage  executed  by  the  plaintiff  is  a  first  mort- 
gage. There  is  no  lien  ahead  of  it  on  the  properties  it  describes  as 
security.  It  does  not  pretend  to  be  a  lien  ahead  of  underlying  mort- 
gages on  the  properties  of  corporations  acquired  by  the  plaintiff.  It 
constitutes  a  death  grip  only  on  the  stock  of  such  corporations  and  on 
other  items  specified  in  the  instrument. 

The  cases  cited  by  the  learned  counsel  for  the  defendant  to  dem- 
onstrate that  the  mortgage  in  question  is  not  a  first  mortgage  have 
turned  upon  questions  of  fraud.  Williamson  v.  N.  J.  S.  R.  Co.,  28  N. 
J,  Eq-  277,  290,  et  seq.  See,  also,  Id.,  29  N.  J.  Eq.  311 ;  Stevenson  v. 
Marble  (C.  C.)  84  Fed.  23.  In  this  case  it  is  not  claimed  that  any  false 
or  untrue  representations  were  made  to  induce  the  defendant  Sheehan 
to  make  the  agreement.  The  agreement  was  fairly  made  and  it  should 
be  carried  out  by  the  defendants. 

Judgment  for  plaintiff,  decreeing  specific  performance.  Ju^Jgment 
may  enter,  but  proceedings  thereon  stayed  for  30  days  after  entry 
and  service  of  copy  of  judgment  with  notice  of  entry,  and  if  appeal  be 
taken  within  that  time  defendants  are  granted  60  days  to  make  and 
serve  a  proposed  case,  with  30  days  to' plaintiff  to  propose  amendments 
thereto. 


(115  Misc.  Rep.  631) 

CLAYTON  et  aL  V.  KINGSTON. 

(Supreme  Oonrt,  Special  Term  for  Trials,  Bronx  County.    June  23,  1921.) 

Wills  <0=»82O(6)— Lesateeg  held  not  entiaed  to  Uen  on  realty. 

Where  realty  was  devised  to  only  qualifying  executor  absolutely,  sub- 
ject to  payment  of  legacies  and  power  of  sale  provided  that  executors 
could  sell  the  real  estate  at  such  times  and  in  such  manner  as  they 
deemed  most  advantageous,  the  power  of  sale  was  personal,  confidential, 
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'  and  discretionary,  and  was  not  conferred  for  the  purpose  of  conversion^ 
and  legatees  were  not  entitled  to  hare  a  lien  Impressed  on  tbe  realty, 
and  the  realty  sold  to  satisfy  the  lien. 

Action  by  one  Clayton  and  others  against  John  Kingston,  individual- 
ly, etc.    Judgment  for  defendant. 

R,  J.  Reese,  of"  New  York  City,  for  plaintiffs. 
D.  Ashworth,  of  Tarrytown,  for  defendant. 

MARTIN,  J.  The  plaintiffs,  who  are  legatees  under  the  will  of  the 
wife  of  John  Kingston,  seek  to  have  a  lien  impressed  upon  the  realty 
to  the  extent  of  their  respective  legacies,  and  to  have  the  real  estate 
sold  to  satisfy  them.  The  realty  was  devised  to  the  defendant,  John 
Kingston,  absolutely,  subject  to  the  payment  of  these  legacies.  The 
power  of  sale  provides  that  the  executors,  only  one  of  whom,  the  hus- 
band, qualified,  are  authorized  and  empowered  to  sell  the  real  estate 
at  such  times  and  in  such  manner  as  they  deem  most  advantageous. 
Such  power  of  sale  is  personal,  confidential,  and  discretionary,  and 
was  not  conferred  for  the  purpose  of  conversion.  There  is  consequent- 
ly no  trust  to  sell  the  property  in  order  to  pay  the  legacies.  It  was  clear- 
ly the  intent  of  the  testatrix  that  they  should  be  paid  by  her  husband, 
who  would  then  hold  the  realty  absolutely  free  from  charges,  or,  if  not 
so  paid,  then  to  be  paid  out  of  the  proceeds  from  the  realty  when  sold. 
The  charges  of  waste  and  mismanagement  were  not  proved. 

Judgment  for  defendant,  dismissing  the  complaint  upon  the  merits. 

Ordered  accordingly. 


(197  App.  Div.  759) 

HELFAND  v.  MASSACHUSETTS  BONDING  %   INa  00. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Parties  ^=>59(^) — Sui)stituti(Mi  od  transfer  of  interest  a  matter  of  favor, 

and  not  of  right. 

A  motion  for  substitution  of  plaintiff  on  transfer  of  tlie  ciaim  after 
ao^on  brought  Is,  under  Code  Civ.  Proc.  f  756,  one  for  favor,  and  not  of 
right 

2.  Parties  ^=>58— Motion  for  substitution  improperly  entertained  during  stay 

of  proceedings  pending  the  giving  of  security  for  costs. 

The  court,  having  granted  defendant  an  order  requiring  the  plaintiff 
to  give  security  for  costs  anrf  staying  proceedings  on  the  part  of  the 
plaintiff,  except  to  review  or  vacate  the  order,  until  such  security  was 
given,  erred  In  enjtertaluing  plaintiff's  motion  for  a  substitution  of  party 
because  of  transfer  of  claim,  under  Code  Civ.  Proc.  §  756,  though  plain- 
tiff joined  with  the  motion  for  substitution  of  party  a  motion  to  vacate 
the  order  requiring  security,  where  the  motion  did  not  question  the 
validity  of  the  order,  but  was  based  entirely  on  the  substitution  of  the 
new  party ;  the  motion  for  substitution  being  clearly  in  violation  of  the 
stay. 

3.  Motions  <@=»22 — Notice  of  motion  for  relief  nnist  be  served  on  adverse 

party,  to  entitle  one  to  relief  on  hearing  of  adverse  party's  motion. 

Defendant,  who  did  not  serve  on  plaintiff's  attorney,  at  least  three 
days  prior  to  hearing  of  plaintiff's  motion  for  substitution  of  party  and 
vacation  of  order  for  security  of  costs,  notice  that  he  would  move  for  dls- 
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missal  of  the  complaint  on  the  hearing  of  the  plaiutiflTs  motion,  as  re- 
quired by  Code  Civ,  Proc.  S  768^  was  not  entitled  to  such  relief  upon 
the  hearing. 
Greenbaimi  and  Smith,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Marcus  Helfand,  as  trustee  in  bankruptcy  of  the  Harsol 
Costume  Company,  Incorporated,  against  the  Massachusetts  Bonding 
&  Insurance  Company.  From  an  order  granting  plaintiff's  motion  to 
vacate  an  order  for  security  of  costs,  vacating  stay,  permitting  service 
of  amended  complaint  without  security  for  costs,  and  denying  defend- 
ant's motion  to  dismiss  complaint,  defendant  appeals.  Order  reversed, 
and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ.  ., 

Rifkind,  Reilley  &  Schwinzer,  of  New  York  City  (Albert  J.  Rif- 
kind,  of  New  York  City,  of  counsel,  and  Thomas  T.  Reilley,  of  New 
York  City,  on  the  brief),  for  appellant. 

Golcfetein  &  Goldstein,  of  New  York  City  (Alex  Davis,  of  New  York 
City,  of  counsel,  and  David  Goldstein,  of  New  York  City,  on  the  brief), 
for  respondent 

PAGE,  J.  The  plaintiff,  a  trustee  in  bankruptcy  of  Harsol  Cos- 
tume Company,  Incorporated,  brought  this  action  to  recover  on  a  policy 
of  burglary  insurance  for  a  loss  sustained  by  the  bankrupt  prior  to  the 
institution  of  the  bankruptcy  proceedings.  The  defendant  immediately 
applied  for  and  obtained  an  order  requiring  the  plaintiff  to  give  se- 
curity for  costs,  and  staying  all  proceedings  on  the  part  of  the  plain- 
tiff and  his  attorneys,  except  to  review  or  vacate  the  order  until  such 
security  was  given.  The  plaintiff's  attorneys  obtained  several  exten- 
sions of  time  to  comply  with  the  order,  the  last  of  which  expired  on 
May  5,  1921.  On  May  2,  1921,  the  plaintiff  obtained  an  order  to  show 
cause  why  Harsol  Costume  Company,  Incorporated,  should  not  be  sub- 
stituted in  place  of  the  plaintiff,  and  why  the  order  for  security  for 
costs  should  not  be  vacated.  The  grounds  of  this  motion  were  that  the 
said  corporation  had  made  a  composition  with  its  creditors,  and  the 
trustee  in  bankruptcy,  pursuant  to  an  order  of  the  United  States  Dis- 
trict Court,  had  assigned  the  claim,  with  the  other  assets  of  the  said 
corporation,  to  it,  and  that,  as  the  latter  was  a  domestic  corporation, 
the  defendant  could  not  require  it  to  give  security  for  costs.  The 
motion  was  granted,  and  from  the  order  this  appeal  was  taken. 

[1,2]  The  court  should  not  have  entertained  the  motion,  as  it  was 
clearly  in  violation  of  the  stay.  The  action  could  have  been  continued 
by  the  original  party,  as  the  transfer  was  made  after  action  brought. 
Code  of  Civil  Procedure,  §  756.  The  motion  was  therefore  one  for 
favor,  and  not  of  right.  Joining  with  the  motion  for  substitution  of 
party  a  motion  to  vacate  the  order  requiring  security  did  not  excuse 
the  violation  of  the  stay;  for  the  ri^ht  to  move  to  vacate  the  order, 
which  was  reserved  from  the  stay,  related  to  such  a  motion  upon  facts 
which  would  show  that  the  order  should  not  have  been  granted  in  the 
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first  instance.  The  motion  which  was  made  did  not  question  the 
validity  of  the  order,  but  was  based  entirely  upon  the  substitution  of 
the  new  party,  and  therefore  was  ancillary  to  the  granting  of  that  mo- 
tion. Orders,  when  made,  must  be  obeyed,  or  the  penalties  for*  dis- 
obedience enforced.  If  the  trustee,  because  of  a  transfer  of  the  claim, 
did  not  desire  further  to  prosecute  the  action,  he  could  suffer  a  dis- 
missal of  the  complaint,  or  give  the  security  and  then  move  for  sub- 
stitution. If  the  complaint  were  dismissed,  and  an  action  commemred 
by  the  corporation,  it  might  be  that  it  could  not  be  required  to  give 
security  for  costs ;  but,  if  it  desires  to  be  substituted  in  this  action,  it 
must  come  into  the  case  with  the  burden  of  and  subject  to,  all  prior 
valid  orders  of  the  court. 

[3]  The  defendant's  attorney,  at  the  end  of  his  affidavit  in  opposi- 
tion to  the  motion,  asked  that  the  complaint  be  dismissed,  and  renewed 
his  application  in  this  court  The  Code  of  Civil  Procedure  (section 
768)  provides  that  the  adverse  party  may,  at  least  three  days  prior  to 
the  time  at  which  the  motion  is  noticed  to  be  heard,  serve  upon  the  at- 
torney for  the  moving  party  a  notice  that  he  will  move  for  a  specified 
.  relief  upon  the  hearing  of  the  motion.  As  the  defendant  has  not  com- 
plied with  this  requirement,  it  cannot  be  granted  relief  on  the  plaintiff's 
motion,  nor  on  this  appeal. 

The  order  will  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs. 

CLARKE,  P.  J.,  and  BOWLING,  J.,  concur. 

GREENBAUM,  J.  (dissenting).  Inasmuch  as  the  order  grant- 
ing'defendant's  motion  for  security  provided  "that  all  proceedings  on 
the  part  of  the  plaintiff  and  his  attorneys  are  hereby  stayed  excepting 
to  review  or  vacate  this  order,"  I  do  not  think  that  the  motion  to 
vacate  the  stay,  coupled  with  one  to  substitute  the  bankrupt  as  a 
party  plaintiff,  constituted  a  violation  of  the  order  staying  plaintiff's 
proceedings.  It  is  apparent  that  the  two  motions  are  intimately  re- 
lated to  each  other,  since  the  reason  for  moving  to  vacate  the  stay 
was  based  upon  the  fact  that  the  plaintiff  was  no  longer  interested  in 
the  subject-matter  of  the  action,  and  the  real  party  in  interest  was  the 
bankrupt,  to  which  the  claim  had  been  reassigned  by  order  of  the  fed- 
eral court  in  which  the  bankruptcy  had  been  pending. 

The  court  which  heard  the  motion  was,  of  course,  cognizant  of  the 
stay,  and  in  my  opinion  properly  approved  of  the  practice  of  moving 
to  set  aside  the  stay  as  a  condition  precedent  for  considering  the  fur- 
ther motion  for  substitution.  Of  course,  two  separate  motions  could 
have  been  made ;  but  why  should  that  be  necessary,  when  the  same  re- 
sult can  be  accomplished  in  a  simple  manner  upon  a  single  motion  ? 

I  think  the  order  appealed  from  should  be  affirmed, 

SMITH,  J.,  concurs. 
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BURCHARD  et  al.  y.  PAYNE,  Agtnt. 

(Snpreme  Oonrt,  Appellate  Divlaion,  Third  Department.    July  7,  1921.) 

Riiilroaito  ^s>3a3  (4) —Notice  to  repair  barriers  on  bridge  required. 

Barriers  on  a  bridge  over  a  railroad's  tracks  constitute  part  of  the 
lawful  roadway^  within  the  jurisdiction  of  the  commissioner  of  highways, 
as  distinguished  from  the  framework  of  the  bridge  and  its  abutments,  so 
that  under  Laws  1902,  c.  140  (now  Railroad  Law,  (93),  proylding  that, 
as  to  any  overhead  bridge  constructed  prior  to  the  Grade  Crossing  Law 
(Laws  1897,  c.  754,  f  04),  the  roadway  over  and  approaches  to  whi<^ 
the  railroad  company  was  obligated  to  maintain,  such  obligations  should 
continue,  provided  the  company  had  10  days'  written  notice  of  any  defect 
therein,  notwithstanding  the  requirement  of  that  law  that  the  railroad 
company  maintain  and  repair  only  the  framework  of  such  bridges  and 
their  abutments,  such  company  was  not  liable  for  the  death  of  a  passenger 
in  an  automobile,  which  ran  ofT  the  bridge  becau^  of  the  decay  and 
weakness  of  the  barriers,  in  the  absence  of  notice  of  the  defect  from  the 
town  superintendent  of  highways. 

Kiley,  J.,  dissenting. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  F.  Leonard  Burchard  and  another,  as  executors  of  Horatio 
P.  Ball,  deceased,  against  John  Barton  Payne,  as  Agent  under  Trans- 
portation Act  Feb.*28,_1920,  c.  91,  §  206,  41  Stat.  461.  From  a  judg- 
ment in  favor  of  plaintiiF,  entered  on  the  verdict  of  a  jury,  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  made  on  the 
minutes,  defendant  appeals.     Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Lewis  E.  Carr,  of  Albany,  for  appellant. 

Arthur  W.  Morse,  of  New  Berlin,  for  respondents. 

WOODWARD,  J.  Horatio  P.  Ball,  whose  executors  bring  this 
action,  was  killed  on  July  17,  1918,  when  an  automobile  in  which  he 
was  riding  with  other  gentlemen  ran  off  a  bridge  erected  by  the  Albany 
&  Susqudianna  Railroad  to  carry  the  highway  over  its  tracks  in  the 
town  of  Duanesburgh  back  in  1861  or  1862,  and  since  altered  and 
maintained  by  its  successor ;  this  railroad  being  in  the  control  of  the 
federal  government  at  the  time  of  the  accident,  and  its  agent  now  ap- 
pearing as  the  defendant-appellant.  The  action  was  originally  brought 
against  the  town  of  Duanesburgh  and  the  Director  General  of  Rail- 
roads, and  upon  the  first  trial  the  action  was  dismissed  as  to  the  town, 
but  continued  as  against  the  Director  General.  The  jury  disagreed,  and 
the  case  was  retried,  resulting  in  a  verdict  of  $20,000  against  the  de- 
fendant. A  motion  for  a  new  trial  on  the  minutes  was  made  and  de- 
nied, and  the  previous  motion  to  dismiss  the  complaint  was  in  like  man- 
ner denied.    The  defendant  appeals  from  the  judgment  and  order. 

There  is  no  serious  contention  that  the  verdict  is  not  justified,  if,  as 
matter  of  law,  the  plaintiffs  were  entitled  to  recover.  At  the  time  of 
the  construction  of  the  railroad  it  became  necessary,  in  the  practical 
work  of  construction,  to  change  certain  highways.    The  railroad,  at  the 
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point  of  intersection  with  the  highway,  had  to  be  lowered  some  20  feet 
below  the  common  level,  and  two  highways  were  merged  in  one,  and 
both  were  carried  ovef  the  railroad  by  a  bridge,  which  was  in  effect 
merely  a  substitute  for  the  previous  roadway. ,  This  change  involved 
^some  engineering  matters  which  undoubtedly  made  for  a  dangerous 
situation  at  the  bridge,  and  to  obviate  this  danger,  in  compliance  with 
the  requirement  of  the  statute  that  in  crossing  a  highway  the  railroad 
should  restore  the  same  "to  its  former  state  or  to  such  state  as  not  un- 
necessarily to  have  impaired  its  usefulness"  (Bryant  v.  Town  of  Ran- 
dolph, 133  N.  Y.  70,  77,  30  N.  E.  657,  and  authority  there  cited),  the 
railroad  company  erected  barriers  along  both  sides  of  this  bridge  and 
maintained  them  for  a  long  period  of  years.  There  is  no  doubt  that  the 
statutory  requirement  was  continuing,  and  that  the  railroad  company 
rested  under  all  the  obligations  and  duties  imposed  by  its  charter  (Br)-- 
ant  v.  Town  of  Randolph,  supra ;  Bush  v.  Delaware,  L.  &  W.  R.  Co., 
166  N.  Y.  210,  218,  59  N.  E.  838,  and  authority  there  cited),  subject  to 
the  right  of  the  Legislature  to  alter  or  amend  the  same.  The  accident 
in  which  Mr.  Ball  was  killed  is  claimed  to  have  been  due  to  the  fact 
that  the  automobile  came  upon  this  bridge  by  way  of  a  reverse  curve  in 
such  a  manner  that  it  came  in  contact  with  one  of  these  barriers,  which, 
being  decayed  and  weak,  gave  way  and  the  automobile  was  precipitated 
to  the  track,  some  20  feet  below,  resulting  in  killing  three  of  the  four 
occupants  of  the  car.  We  shall  assume  that,  if  there  had  been  no  mod- 
ification of  the  duty  of  the  railroad  company  in  respect  to  this  bridge, 
the  judgment  here  under  consideration  would  be  open  to  no  serious  ob- 
jections. 

In  1897  the  Legislature  enacted  chapter  754  of  the  Laws  of  that 
year,  commonly  known  as  the  Grade  Crossing  Law,  and  thereby  added 
section  60  et  seq.  to  the  then  existing  Railroad  Law  (Gen.  Laws,  c.  39 : 
Laws  1890,  c.  565).  Section  64  of  the  Railroad  Laws  as  added  by  that 
act  provided  that  "when  a  highway  crosses  a  railroad  by  an  over- 
head bridge,  the  frame  work  of  the  bridge  and  its  abutments  shall  be 
maintained  and  kept  in  repair  by  the  railroad  company,  and  the  road- 
way thereover  and  the  approaches  thereto  shall  be  maintained  and  kept 
in  repair  by  the  municipality  in  which  the  same  are  situated" ;  and  while 
this  might  have  been  confined  to  railroads  where  grade  crossings  were 
eliminated  under  the  provisions  of  the  act  the  court,  in  Bush  v.  Dda- 
ware,  L.  &  W.  R.  Co.,  166  N.  Y.  210,  224,  59  N.  E.  838,  held  that  ''as 
the  language  of  the  statute  is  sufficiently  broad  to  include  existing 
bridges,  we  have  held  that  it  applies  to  such  bridges,  and  the  question 
is  not  an  open  one  in  this  court."  City  of  Yonkers  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  165  N.  Y.  142,  58  N.  E.  877.  Subsequently  and  in  1902 
the  Legislature  enacted  chapter  140  of  the  Laws  of  that  year,  amending 
section  64  by  adding  to  the  clause  above  quoted  the  exception : 

"That  in  the  case  of  any  overhead  bridge  constructed  prior  to  the  enact- 
ment of  sections  61  and  62  of  this  act,  the  roadway  over  and  the  approaches 
to  which  the  railroad  company  was  under  obligation  to  maintain  and  repair^ 
such  obligations  shall  continue,  provided  the  railroad  company  shaU  have  ^t 
least  ten  days'  notice  of  any  defect  in  the  roadway  thereover  and  the  ap- 
proaches thereto,  which  notice  must  be  given  in  writing  by  the  commissioner 
of  highways  or  other  duly  constituted  authorities,  and  the  railroad  company 
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shall  not  be  liable  by  reason  of  any  such  defect  unless  it  shall  have  failed  to 
make  repairs  within  ten  days  after  the  service  of  such  notice  upon  it" 

Obviously  this  amendment  of  the  statute  operated  to  relieve  the  muni- 
cipality of  the  absolute  obligation  to  keep  in  repair  "the  roadway  there- 
over and  the  approaches  thereto,"  as  the  statute  had  been  construed  in 
City  of  Yonkers  v.  New  York  Cent.  &  H.  R.  R.  Co.,  supra,  and  re- 
stored the  obligation  of  the  railroad  company,  under  the  circumstances 
existing  in  this  case,  to  maintain  the  entire  structure,  for  its  duty  under 
the  original  charter  was  to  restore  and  maintain  highways  crossed  by 
it  to  their  former  state  "or  to  such  state  as  not  unnecessarily  to  have 
impaired  its  usefulness."  Bryant  v.  Town  of  Randolph,  supra ;  Bush  v. 
Delaware,  L.  &  W.  R.  Co.,  166  N.  Y.  210,  221,  59  N.  E.  838,  842.  In 
the  latter  case  the  court  say  that — 

"Since  1835  the  liability  of  railroad  companies  for  injuries  occasioned  by 
their  neglect  to  restore  and  maintain  highways  crossed  by  ^eir  railroads  to 
their  former  state  so  as  not  to  impair  their  usefulness,  has  never  been  ques- 
noned  or  denied.** 

And  this  rule  now  applies  to  the  appellant,  subject,  however,  to  the 
proviso  that — 

''The  railroad  company  shall  have  at  least  ten  day's  notice  of  any  defect  in 
the  roadway  thereover  and  the  a^roaches  tbereto."  Railroad  Law  (Consol. 
Laws,  c  49)  i  9S.. 

It  had  been  held  in  Bryant  v.  Town  of  Randolph,  supra,  that  the 
approaches  to  a  railroad  crossing  constructed  by  the  railroad  company, 
in  compliance  with  the  statute,  and  within  the  right  of  way  of  the 
railroad  company,  were  still  within  the  jurisdiction  of  the  commissioner 
of  highways,  and  that  the  town  was  liable  for  a  neglect  of  the  com- 
missioner of  highways  to  provide  a  barricade  where  the  circumstances 
were  such  as  to  require  it  for  the  protection  of  the  traveling  public. 
The  town  superintendent  of  highways  has  since  succeeded  to  the  juris- 
diction of  the  commissioner  of  highways.  It  was  entirely  logical, 
therefore,  to  provide  in  the  statute  that  the  liability  of  the  railroad  com- 
pany should  depend  upon  a  notice  of  "any  defect  in  the  roadway  there- 
over and  the  approaches  thereto,"  and  as  barriers  upon  the  highway  are 
required  only  where  there  are  precipices,  excavations,  steep  banks,  deep 
water,  etc.,  within  or  without  the  limits  of  the  road,  where  they  are  so 
imminent  to  the  line  of  public  travel  as  to  expose  travelers  to  unusual 
hazards  (Scannal  v.  City  of  Cambridge,  163  Mass.  91, 93.  39  N.  E.  790; 
Adams  v.  Inhabitants  of  Natick,  13  Allen  [Mass.]  429,  431),  it  can 
hardly  be  doubted  that  the  barriers  upon  this  bridge,  which  was  a  mere 
substitute  for  the  previous  highway,  constituted  a  part  of  the  lawful 
roadway  within  the  jurisdiction  of  the  town  superintendent  of  high- 
ways, as  distinguished  from  the  framework  of  the  bridge  and  its  abut- 
ments, and  that  it  was  necessary,  under  the  law,  that  the  railroad  com- 
pany should  have  had  notice  from  the  town  superintendent  of  high- 
ways of  the  defect  complained  of  in  order  to  charge  it  with  liability  to 
the  plaintiffs  in  this  action. 

The  change  in  the  original  highway  made  necessary  by  the  construc- 
tion of  the  railroad  brought  about  the  necessity  for  the  barriers ;  they 
constituted  a  part  of  the  necessary  work  in  restoring  the  highway,  so 
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as  not  "unnecessarily  to  have  impaired  its  usefulness" ;  and  as  the  road- 
way as  thus  amended  could  not  be  a  lawful  roadway  without  the  bar- 
rier, it  constituted  a  part  of  the  roadway  which  was  peculiarly  for  the 
town  superintendent  of  highways  to  look  after,  under  the  view  taken  of 
the  question  in  the  Bryant  Case,  supra,  and  the  defendant  is  not  liable, 
no  notice  having  been  g^ven.  The  judgment  and  order  appealed  from 
should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.   All  concur,  except 

KIIrEY,  J.  (dissenting).  Mr.  Justice  WOODWARD  advises  re- 
versal of  this  judgment  on  the  sole  ground  that  the  notice  provided  for, 
under  certain  conditions,  in  Railroad  Law,  §•  93,  was  not  given  to  the 
railroad.  I  do  not  think  any  notice  was  required  of  the  highway  com- 
mission. Section  93,  Railroad  Law,  covering  the  circumstances  exist- 
ing here,  reads  as  follows : 

"When  a  highway  crosses  a  railroad  by  an  overhead  bridge,  the  frame- 
work of  the  bridge  and  its  abutments  shall  be  maintained  and  kept  in  repair 
by  the  railroad  company,  and  the  roadway  thereover  and  the  approaches 
thereto  shall  be  maintained  and  kept  in  repair  by  the  mnnicipaUty  bavins 
Jurisdiction  over  and  in  which  the  same  are  situated." 

Then  follows  the  exception  to  which  Justice  WOODWARD  refers, 
and  upon  which,  if  followed,  this  defendant  escapes  liability.  It  is  as 
follows : 

"Except  that  in  the  case  of  any  overhead  bridge  constructed  prior  to  the 
first  day  of  July,  1897,  the  roadway  over  and  the  approaches  to  which  the  rail- 
road company  was  under  obligations  to  maintain  and  repair,  such  obligation 
shall  continue,  provided  the  railroad  company  shall  have  at  least  ten  days' 
noUce  of  any  defect  in  the  roadway  thereover  and  the  approaches  thereto" 

— ^which  notice  must  be  in  writing,  etc.  The  learned  judge  says  that  if 
it  was  not  for  the  alleged  omission  the  judgment  should  be  sustained. 
That  exception  does  not  apply  to  conditions  here,  unless  we  are  going 
to  hold  that  the  railing  was  not  a  part  of  "the  framework  of  the  bridge," 
and  affirmatively  hold  that  the  railing  is  a  part  of  the  roadway  and 
approaches.  I  do  not  think  it  bears  any  such  construction.  I  think  the 
railing  was  a  part  of  the  framework  of  the  bridge,  which  under  th€  law 
the  defendant  railroad  company  was  bound  to  keep  in  repair  and 
without  notice. 
I  favor  affirmance. 


VON  DORN  et  al.  v.  CRARY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  1,  1021.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Theodore  F.  Von  Dom  and  another  against  Roscoe  Crary, 
impleaded  with  others.  From  a  judgment,  as  amended,  entered  on  the 
verdict  of  a  jury  for  plaintiffs  against  defendant  Roscoe  Crary,  in- 
dividually, and  on  a  verdict  directed  for  the  defendant  Dare  Lumber 
Company,  and  on  a  verdict  rendered  for  the  defendant  East  Lake  Lum- 
ber Company,  and  from  an  order  denying  defendant  Crary's  motion 
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for  a  new  trial,  the  defendant  Crary  appeals.  Judgment  and  order 
affirmed. 

Ai^ed  before  DOWNING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Charles  R.  Carruth,  of  New  York  City,  and  Hinman,  Howard  & 
Kattell,  of  Binghamton  (Harvey  D.  Hinman,  of  Binghamton,  of 
counsel),  for  appellant. 

Merrill,  Von  Dom  &  Rubinger,  of  New  York  City  (William  M.  K. 
Olcott,  of  New  York  City,  of  counsel,  and  Walter  E.  Ernst  and  Nathan 
Ballin,  both  of  New  York  City,  on  the  brief),  for  respondents. 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

GREENBAUM,  J.  (dissenting).  The  action  was  brought  by  the 
plaintiffs  to  recover  $50,000  as  brokers'  commissions  alleged  to  have 
been  earned  by  them  in  producing  and  introducing  one  George  F.  Mont- 
gomery, who  was  ready,  able,  and  willing  to  purchase,  and  who  did  pur- 
chase for  the  sum  of  $1,000,000,  186,000  acres  of  land  with  timber 
thereon  located  near  Elizabeth  City,  in  North  Carolina,  owned  by  the 
defendant  East  Lake  Lumber  Company^  and  a  sawmill  and  equipment 
located,  at  Elizabeth  City,  in  North  Carolina,  owned  by  the  defendant 
Dare  Lumber  Company.  The  defendant  Roscoe  Crary  was  the  presi- 
dent of  the  Dare  Lumber  Company,  and  the  defendant  Julian  E.  Git- 
tings  was  the  president  of  the  East  Lake  Lumber  Company. 

A  careful  examination  of  the  record  discloses  that  the  evidence  on 
which  plaintiffs  seek  to  hold  Crary  personally  liable  for  the  commis- 
sions on  the  sale  of  the  Dare  and  East  Lake  Companies'  properties  is 
confined  to  the  testimony  of  the  plaintiff  Von  Dom,  and  rests  upon  an 
alleged  oral  j^eement  of  Crary  made  with  Von  Dom.  The  documen- 
tary proofs,  consisting  mainly  of  letters  which  passed  between  Crary, 
on  the  one  hand,  and  Von  Etorn  individually  and  his  associate.  Field, 
on  the  other,  contradict  the  claim  that  Crary  had  orally  agreed  to  be 
personally  liable  for  the  payment  of  the  commissions  in  suit.  In 
every  instance  excepting  one,  the  letters  in  evidence  written  by  Crary 
show  that  he  signed  his  name  as  president  of  the  Dare  Company,  and 
that  he  used  the  plural  "we,"  and  not  the  singular  pronoun  "I." 

The  plaintiff  urges  that  Crary  had  a  large  personal  interest  in  the 
proposed  deal,  because  of  his  holdings  and  those  of  his  family,  which 
prompted  him  individually  to  pay. the  commissions.  An  examination 
of  the  testimony,  however,  discloses  that  Crary  himself  held  but  176 
shares  of  the  preferred  stock  of  the  Dare  Lumber  Company  out  of  3,000 
shares  of  preferred  stock  issued  and  outstanding,  and  but  219  shares 
of  the  outstanding  4,650  shares  of  common  stock  of  the  same  company.' 
Other  members  of  his  family  together  owned  only  1,200  shares  of  pre- 
ferred stock  and  1,800  shares  of  the  Dare  Company's  stock.  It  thus 
appears  that  the  combined  holdings  of  all  the  members  of  Crary's 
family,  including  his  own  stock,  did  not  amount  to  one-half  of  the 
outstanding  capital  stock.  It  also  appears  that  the  Dare  Company  had 
no  financial  or  other  relations  with  or  interests  in  the  East  Lake  Com- 


Digitized  by 


Google 


254  18d  NEW  YORK  SUPPLBMBNT  (Sup.  Ct. 

pany  outside  of  a  "sjtunpage  agreement."  Only  for  the  purposes  of 
the  sale  of  both  properties  had  these  companies  determined  to  act  in 
concert.  A  review  of  the  oral  testimony  and  of  the  documentary  proofs 
establishes  that  the  plaintiflFs'  claim  hangs  upon  a  very  slender  thread. 
Von  Dom  testified  to  only  three  personal  face  to  face  interviews  with 
Crary,  the  first  on  September  18,  1913,  the  second  about  October  20, 
1913,  and  the  third  and  last  in  November,  1913,  at  none  of  which  was 
a  third  person  present.  He  also  testified  that  he  had  four  telephonic 
talks  with  Crary,  the  first  "some  time  in  October,  1913,"  the  second  on 
the  last  days  of  November  or  the  1st  of  December,  1913,  the  third  on  or 
about  February  1,  1914,  and  the  last  on  October  9,  1914.  Von  Dom, 
describing  the  first  of  these  interviews  in  his  own  office  on  September 
18,  1913,  testified: 

•  "I  remember,  whUe  we  were  speaking  of  commissions,  he  (referring  to 
Crary)  said  that,  if  they  decided  to  allow  me  to  offer  these  properties,  he  per- 
sonally would  pay  the  commission.  I  said  that  was  very  well,  but  that,  be- 
fore we  would  offer  these  properties,  /  toould  require  commission  corUraois 
executed  on  hehalf  of  both  corporations  [italics  ours],  and  I  would  also 
require  copies  of  the  resolutions  of  the  stockholders  and  directors  of  both 
corporations.  ♦  ♦  ♦  He  told  me  that  if  they  decided  to  allow  me  to 
handle  them  that  they  would  provide  all  those  things." 

Von  Dorn  also  testified  that — 

"No  arrangement  was  made  that  day  as  to  commissions  or  the  amount  of 

commissions.'* 

The  telephone  conversation  on  October  27th  was  as  follows : 

"Q.  What  did  he  say?  A.  He  said  that  he  had  made  arrangements  by 
letter  or  telegraph,  I  do  not  recall  which,  to  meet  Mr.  Field,  and  I  think  he 
included  Mr.  Howland,  in  my  ofBce  the  following  day  or  the  day  afterwards. 
I  do  not  recall  exactly.    •    ♦     ♦  " 

Von  Dom  further  testified  that  he  knew  of  the  meeting  which  was 
held  at  his  office  with  his  consent,  but  that  he  was  not  present  at  the 
early  part  of  the  conversation,  and  reached  the  office  at  about  1  o'clock, 
just  as  Mr.  Crary  was  leaving  the  office,  and  the  only  conversation  he 
then  had  with  him  was  to  say — 

"good  morning,  or  words  to  that  effect,  and  I  made  some  slight  inquiry 
about  the  meeting,  and  he  said  that  they  had  a  very  satisfactory  talk  or 
understanding;   I  do  not  remember  the  exact  words." 

The  next  time  that  Crary  conversed  with  Von  Dom  was  in  Novem- 
ber, 1913,  when  there  was  a  brief  t^alk  about  a  prospective  buyer.  Rice, 
and  the  probability  of  the  deal  going  through  with  him.  The  next  was 
a  telephone  conversation  about  the  1st  of  December,  1913,  when  plain- 
tiff asked  Crary  if  he  had  sent  Field  the  copies  of  the  resolutions  of 
^  the  directors  and  stockholders,  adding: 

"I  want  them  for  two  purposes.  I  want  to  show  them  to  anybody  that  may 
ask  us  to  show  them  to  them,  any  prospective  purchaser;  and  I  want  them 
for  my  own  protection,  I  want  to  see  the  resolutions  fixing  the  commissions 
authorizing  the  sale." 

The  telephone  conversation  on  or  about  February  1,  1914,  according 
to  Von  Dorn,  was  as  follows : 
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"In  the  course  of  the  conversation  I  said :  'Mr.  Crary,  Mr.  Field,  nor  I  have 
received  these  resolutions.*  He  answered  very  sharply.  *Well,'  he  said,  *you 
do  not  need  them.*  I  said:  'I  would  like  to  have  them  anyway/  He  said: 
*You  don't  need  them  at  all.  I  have  promised  you  your  commissions  if  you 
sell  this  property.  Go  get  a  customer  for  the  property,  and  you  will  get 
your  commission.    Now/  he  said,  'you  are  not  going  to  get  the  minutes.' " 

The  final  telephone  conversation  was  in  October,  1914,  at  which 
nothing  relevant  to  commissions  was  discussed. 

The  foregoing  resume  constitutes  all  of  the  testimony  of  Von  Dorn 
as  to  conversations  between  him  and  Crary  relative  to  commissions. 
On  the  other  hand,  we  have  defendant  Crary's  testimony,  in  which 
he  emphatically  denies  that  he  ever  stated  t^iat  he  personally  would  pay 
the  commissions.  On  cross-examination  Von  Dorn  admitted  that  in 
every  letter  which  he  wrote  to  Crary  he  addressed  the  latter  as  president, 
and  that  h^  never  received  any  letter  from  him  in  which  he  promised 
personally  to  pay  a  commission.  In  this  connection  it  should  be  borne 
in  mind  that  Mr.  Von  Dorn  was  a  lawyer  of  some  years'  standing,  with 
considerable  experience  in  his  profession  and  in  business  matters. 

In  response  to  the  question  whether  Crary  had  told  him  that  he  was 
president  of  the  Dare  Company  and  authorized  to  act  for  it,  he  said, 
"He  certainly  did."  He  also  testified  that*  he  never  lookc4  ujj.nor  made 
any  inquiries  concerning  Crary 's  financial  responsibility.  'Referring 
to  his  testimony  on  a  previous  trial,  Mr.  Von  Dorn  was  asked  on  his 
cross-examination : 

"Q.  Then  you  were  asked  this  question,  *Q.  And  the  only  agreement  that 
you  had  for  $50,000  was  the  agreement  made  by  Mr.  Crary  with  Mr.  Field,  In 
which  you  all  would  participate ;'  and  did  you  answer,  'A.  Provided  we  had 
closed  the  contract  with  Rice  or  Oakford.*  Did  you  so  answer?  A.  Yes, 
sir;   I  believe  I  did." 

On  the  last  trial  he  testified  that  it  was  understood  that  the  com- 
mission was  to  hold,  "provided  we  had  closed  the  contract  with  Rice 
or  Oakford."    The  contract  was  not  closed  with  either  of  these  parties. 

The  documentary  evidence  offered  is  illuminating.  In  a  letter  to 
Von  Dorn  from  the  Dare  Lumber  Company,  signed  by  Crary  as  presi- 
dent, dated  September  20,  1913,  two  days  after  the  conversation  at 
which  Von  Dorn  claims  that  Crary  orally  agreed  to  pay  him  the  com- 
missions, it  is  stated  inter  alia : 

"We  will  give  you  a  commission  of  $50,000.  We  would  not  care  to  give  any 
more.  We  will  not  make  it  any  specified  per  cent.,  and  tee  will  not  give  you 
any  price."     (Italics  ours.) 

No  objection  to  the  use  of  "we"  was  ever  made  by  Von  Dorn.  "We" 
clearly  referred  to  the  two  companies  whose  property  was  to  be  sold. 
The  resolutions  of  the  Dare  and  East  Lake  Companies  introduced  in 
evidence  show  that  Crary  and  Gittings  were  acting  solely  by  virtue  of 
the  authority  conferred  upon  them  by  and  for  their  respective  corpo- 
rations. A  letter  dated  October  30,  1913,  to  John  W.  Field,  signed  by 
Crary  as  president  of  the  Dare  Lumber  Company,  contains  the  follow- 
ing: 

"In  the  event  of  your  selling  the  combined  properties  of  the  Dare  Lumber 
Company  and  the  East  Lake  Lumber  Company  to  Mr.   Charles  G.   Rice, 
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♦  ♦  ♦  we  agree  to  pay  you  $50,000  after  we  have  received  our  money  from 
the  sale;  your  associates  being  Mr.  T.  F.  Von  Dom,  of  New  York,  Mr.  B.  H. 
Howland,  of  Boston,  and  the  other  man  you  mentioned." 

Further  on  in  this  letter  it  is  stated: 

"And  if  the  deal  does  not  go  along  within  a  short  time  the  agreement  may 
be  terminated  at  the  discretion  of  the  Dare  Lumber  Ck>mpany  and  the  Bast 
Lake  (Company." 

In  another  letter,  dated  the  30th  of  October,  1913,  from  the  Dare 
Lumber  Company  to  John  W.  Field,  one  of  the  associates  of  Von  Dom, 
it  was  stated: 

^It  is  distinctly  understood  that  this  offer  is  not  to  be  left  open,  but  is  to 
be  taken  up  immediately  with  Mr.  Rice,  and  unless  something  is  done  within' 
a  reasonable  time,  the  offer  is  to  terminate." 

The  deal  was  finally  consummated  over  three  years  after  the  first 
interview  between  the  parties,  through  the  efforts  of  one  Montgomery, 
a  broker,  who  was  introduced  to  the  defendants  by  the  plaintiff. 

In  a  letter  to  Col.  Johnson,  a  director  of  the  East  Late  Company  and 
its  representative  in  this  matter,  written  September  1,  1914,  Von  Dom 
stated : 

''Mr.  Fiejld  emphasizes  the  importance  of  haying  commission  contracts 
settled  before  we  open  negotiations  with  the  proposed  buyers.  In  order  to  do 
this  I  think  it  is  necessary  to  have  the  East  Lake  Company  pass  resolutions 
authorizing  the  payment  of  the  brokerage  and  the  sale  of  the  property." 

On  October  10,  1914,  Von  Dom  wrote  to  Gittings,  the  president  of 
the  East  Lake  Lumber  Company,  a  letter  from  which  we  quote  the 
following: 

"Mr.  Field  also  mentions  the  conmiissions  or  brokerage,'  and  suggests  ft 
should  be  figured  on  the  basis  of  10  per  cent.  As  you  probably  know,  there 
are  six  or  seven  people  who  consider  they  are  entitled  to  share  in  the 
brokerage  in  case  a  deal  is  made.  The  big  end  of  the  brokerage  will  neces- 
sarily have  to  go  to  Mr.  Field.  If  we  reach  a  point  where  a  contract  seems 
likely,  I  should  like  to  have  a  meeting  in  your  office  of  all  the  parties  who 
think  they  should  share  in  the  brokerage,  and  have  a  definite  understanding." 

On  October  14,  1914,  Von  Dora  wrote  to  Gittings : 

"In  any  deal  that  is  made  for  the  sale  or  leasing  of  this  property,  we 
should  have  a  final  understanding  in  reference  to  the  brokerage." 

On  November  S,  1914,  Von  Dom  wrote  to  Gittings  as  follows : 

"I  anticipate  some  definite  action  on  the  part  of  the  proposed  buyer  within  a 
few  days  and  will  promptly  post  you.  I  think  very  likely  they  will  want  to 
meet  you  first  in  Baltimore  to  discuss  the  details.  At  the  same  time  you  must 
be  able  to  fix  up  the  commission  contract." 

On  November  28,  1914,  he  further  wrote  to  Gittings  as  follows : 

*'!  have  written  several  letters  upon  the  subject  of  the  division  of  the  com- 
missions, in  which  I  requested  that  all  parties  claiming  an  Interest  get  to- 
gether, because  at  that  time  it  looked  as  though  we  were  getting  readly  (o 
talk  business." 

A  lengthy  epistle,  written  on  February  4,  1915,  by  Von  Dom  to  Mr. 
Gittings,  states  among  other  things: 
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'The  agreement  of  CoL  Johnston  made  wltiti  mj  Boston  friend  contained  a 
clause  as  follows:  *A  commission  agreement  duly  authorized  by  resolution 
of  the  board  of  directors  of  the  East  Lake  Company  will  be  given  you,  fixing 
your  brokerage  or  compensation  at  20  cents  per  thousand/"  etc. 

This  letter  also  gives  a  detailed  statement  of  what  had  transpired 
up  to  that  date  "in  connection  with  the  commission  or  brokerage," 
referring  to  arrangements  which  Mr.  Crary  had  made  for  brokerage 
with  Col.  Johnston,  Mr.  Smith,  Miss  Sharpe,  and  Mr.  Sheldon,  all  of 
whom  claimed  to  be  entitled  to  a  share  in  the  commissions,  and  in 
which  there  is  not  a  suggestion  of  any  oral  promise  by  Crary.  That 
letter  closes  as  follows : 

"Of  course,  it  is  rather  iwematnre  fo  be  discussing  these  matters;  but  I 
think  we  might  as  weU  have  an  understanding  in  advance.  ♦  ♦  ♦  I  do 
not  think  it  would  be  fair  to  ask  you  to  pay  a  10  per  cent,  commission  on  the 
underwriting.  I  can  only  say  that  I  want  to  be  absolutely  fair  in  this  matter, 
and  to  exerdse  my  best  endeavors  to  harmonize  my  ideas  with  your  own  as  to 
the  amount  of  brokerage  to  be  paid." 

On  May  4,  1917,  he  wrote  to  Mr.  Gittings: 

"It  has  been  a  very  long  time  since  I  have  heard  from  you  In  reference  to 
this  matter;  but,  as  Col.  Weeks  and  I  brought  you  into  negotiations  with 
Mr.  Montgomery  for  Uiis  property,  we  shall,  of  course,  expect  you  to  pay 
the  commission  as  agreed,  if  it  is  true  that  Montgomery  and  his  associates 
have  made  a  purchase." 

The  proofs  also  are  that  the  plaintiffs  in  this  action  had  made  de- 
mands upon  Gittings  for  payment  of  the  commissions  "as  agreed,"  and 
not  having  received  any  reply  they  instituted  an  action  in  Baltimore, 
Md.,  against  Gittings,  as  defendant,  to  recover  their  commissions.  In 
the  complaint  filed  in  that  action  it  was  alleged  that  in  the  month  of 
October,  1914,  they  entered  into  negotiations  with  Gittings  on  represen- 
tations that  he  was  the  president  and  treasurer  of  the  East  Lake  Lum- 
ber Company  and  the  authorized  agent  of  the  Dare  Lumber  Company, 
and  was  authorized  by  resolutions  of  .both  companies  to  contract  for  the 
payment  of  commissions  or  brokerage  or  compensation  to  be  paid  in 
the  event  of  a  sale  of  the  properties  of  the  said  companies  and  that 
he  (Gittings)  "would  personally  assume  or  adjust  said  compensation  or 
commissions  to  be  paid  to  the  plaintiffs  herein."  It  also  appears  that 
upon  the  trial  of  this  action  Von  Dom  admitted  that,  although  he  was 
asked  as  a  witness  in  the  former  case  to  give  the  various  conversations 
or  interviews  which  he  had  with  Crary,  including  telephonic  conversa- 
tions, he  did  not  state  a  word  to  the  effect  that  Crary  had  ever  promised 
to  pay  the  commissions. 

The  evidence  also  discloses  that  the  Dare  Company,  as  well  as  the 
East  Lake  Company,  were  abundantly  solvent  and  able  to  meet  all  their 
obligations.  In  view  of  the  array  of  facts  which  have  been  enumerated, 
it  seems  incredible  that  the  defendant  Crary  ever  obligated  himself 
individually  to  pay  any  commissions  upon  the  sale  of  the  properties  in 
question.  He  had  no  financial  interest  whatever  in  the  East  Lake  Com- 
pany. He  and  his  family  did  not  even  own  50  per  cent,  of  the  stock 
of  the  Dare  Company. 
189N.T.S.— 17 
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It  has  been  frequently  held  that  oral  testimony  which  rests  upon  the 
memory  of  witnesses  is  not  as  trustwerthy  as  written  or  documentar>'' 
evidence,  and  that  a  party  seeking  to  establish  a  fact  contrary  to  the 
written  evidence  must  make  out  his  case  with  more  than  usual  clear- 
ness. 23  Corpus  Juris,  39;  Jackson  ex  dem.  Fowler  v.  Loomis,  12 
Wend.  27;  Duryea  v.  Zimmerman,  143  App.  Div.  60,  127  N.  Y.  Supp. 
664.  Even  if  it  be  assumed  that  an  oral  agreement  was  made  with 
Crary  in  September,  1913,  as  Von  Dom  claims,  the  documentary 
evidence  conclusively  shows  that  that  arrangement  was  only  to  be  bind- 
ing in  case  he  secured  a  certain  named  purchaser  or  purchasers  within 
a  reasonable  time.  He  did  not  procure  either  of  these  purchasers.  Be- 
sides, the  correspondence  establishes  beyond  the  peradventure  of  a 
doubt  that,  if  any  such  promise  had  originally  been  made  by  Crary,  it 
was  superseded  by  the  new  deals  involving  the  matter  of  commissions, 
which  finally  resulted  in  a  sale  of  the  properties,  through  Montgomery. 
A  mere  reading  of  Von  Dom's  letters  indicates  that  he  could  not  have 
regarded  the  alleged  oral  promise  of  Crary  in  1913  as  having  any  bear- 
ing whatever  upon  the  matter  of  commissions  based  upon  the  transac- 
tions which  finally  resulted  in  a  sale  of  the  properties. 

It  would  seem  irresistibly  to  follow  from  the  foregoing  f act-s  that  the 
verdict  of  the  jury  was  not  only  contrary  to  the  overwhelming  pre- 
ponderance of  the  evidence  in  favor  of  the  defendant  Crary,  but  that 
defendant  Crary  was  entitled  upon  the  whole  case  to  a  direction  of  a 
verdict  in  his  favor  upon  the  merits. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed  upon 
the  merits,  with  costs  and  disbursements. 

SMITH,  J.,  concurs. 

(116  Misc.  Bep.  61) 

HARKINS  V.  PROYENZO. 

(Supreme  Ctonrt,  Special  Term,  Brie  County.    July  11,  1921.) 

1.  Action  €==»27 (2)— Action  for  blindneeii  from  dHnidiig  poisoned  whisky  is 

for  personal  injuries,  thoii|i:Ii  arising  from  contract. 

An  action  for  damages  for  bUndness  caused  by  drinking  whisky  con- 
taining wood  alcohol  or  other  poison  is  an  action  for  personal  injuries, 
not  for  injuries  to  property,  though  they  grew  out  of  an  alleged  con- 
tract of  purchase  and  sale;  the  court  looking  to  the  substance,  not  the 
form,  of  the  action. 

2.  AbaJkexaeoi  and  revival  <^=>54 — ^AoHod  for  bUn^biess  from  drinicing  poisoned 

wliisky  abates  on  d^ath  of  seller. 

Since  Decedent  Estate  Law,  §  120,  providing  for  the  bringing  of  ac- 
tions for  wrongs  done  to  property  rights  by  a  decedent,  against  his  ex- 
ecutor or  administrator,  exempts  from  its  operation  actions  for  personal 
injuries,  as  defined  in  Code  (Div.  Proc.  §  3343,  including  libel,  slander,  etc., 
"or  other  actionable  injury  to  the  person,"  an  action  for  damages  for 
blindness  caused  by  drinking  whisky  containing  wood  alcohol  or  other 
I>olp<>ii  abates  on  the  death  of  the  seller ;  the  common-law  rule  not  having 
beou  modified  by  statute. 

^s9For  other  cases  see  afixoB  topic  A  KBY-MUMBBR  in  aU  Key-Numbered  Digests  Ik  Indexes 
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3.  IntoidtaiAne  liquors  <»=»330^,  New,  toL  13A  Key-Nci.  Serles^-One  bKnded 
by  drinkiiie  poisoned  whisky  8iM  in  vialadon  of  Iftw  caonoi  reeover  dam- 
ages. 

A  contract  for  the  sale  of  whisky,  being  in  violation  of  Act  Cong.  Nov. 
21, 1918,  S  1  (U.  S.  Comp.  St.  Ann.  Supp.  1919,  S  8115ii/i2f),  declaring  it 
"unlawful  to  sell  for  beverage  purposes  any  distilled  spirits,"  is  illegal 
and  void,  so  that  one  blinded  by  drinking  whisky  containing  wood  alcohol 
or  other  poison  cannot  recover  damages  from  the  seller,  nor  avail  him- 
self of  an  implied  warranty  of  wholesomeness,  though  the  prohibition 
is  against  the  sale  and  not  the  purchase. 

Action  by  Henry  Harldns  against  Carrie  V.  Provenzo,  as  administra- 
trix of  Nicholas  Provenzo,  deceased.  Demurrer  to  complaint  on 
ground  it  fails  to  state  cause  of  action,  sustained. 

Palmer,  Garono,  Houck  &  Wickser,  of  Buffalo,  in  support  of  de- 
murrer. 

Saperston,  McNaughtan  &  Saperston,  opposed, 

WHEELER,  J.    The  complaint  is  as  follows : 

"That  during  December,  1919,  the*  above-named  Nicholas  Provenaso,  defend- 
ant's intestate,  was  the  holder  of  a  liquor  tax  certificate  under  the  laws  of 
the  state  of  New  York  and  was  engaged  in  the  sale  and  traffic  of  spirituous 
liquors.  That  between  the  1st  day  of  December,  1919,  and  the  18th  day  of 
December,  1919,  plaintiff  purchased  from  defendant's  intestate  at  his  place  of 
business  in  the  dty  of  Buffalo,  N.  Y.,  certain  spirituous  Uquors,  to  wit,  ,gln 
and  whisky,  which  said  liquors  plaintiff  did  drink  while  upon  the  premises  of 
defendant's  said  intestate,  and  which  said  liquors  were  s<^d  as  a  beverage  to 
be  drunk  on  said  premises  by  plaintiff,  and  for  which  plaintiff  did  pay  de- 
fendant's intestate.  That  said  whisky  contained  wood  alcohol  or  some  other 
poison,  and  as  a  result  of  drinking  the  said  whisky  by  plaintiff  he  became 
seriously  ill,  and  as  a  result  thereof  plaintiff's  eyes  and  the  nerves  thereof  be- 
came affected,  and  plaintiff  has  suffered  the  loss  of  his  sight  and  become  totally 
and  permanently  bUnd. 

'^at  said  wood  alcohol  or  poison  also  affected  and  permanently  injured 
plaintiff's  entire  nervous  system. 

"That  said  defendant's  intestate  warranted  and  agreed  that  said  liquor  so 
sold  to  plaintiff  was  wholesome  and  fit  for  human  consumption,  and  plaintiff, 
relying  upon  such  warranty  and  agreement,  drank  and  oonsumed  said  liquor  as 
aforesaid. 

"That  as  a  result  of  said  illness  so  caused  plaintiff  has  suffered  severe  pain 
and  discomfort,  and  his  entire  nervous  system  has  become  affected,  and  he 
has  been  deprived  of  his  means  of  earning  a  Uvelihood,  and  is  likely  to  become 
a  public  charge,  and  has  been  and  wiU  be  compeUed  to  pay  out  and  expend 
money  for  medical  and  surgical  treatment  and  hospital  bUls  and  the  employ- 
ment of  persons  to  care  for  and  attend  to  plaintiff's  wants. 

"That  by  reason  of  the  foregoing  plaintiff  has  been  damaged  in  the  sum  of 
one  hundred  thousand  dollars  ($100,000). 

"That  on  or  about  the  21st  day  of  August,  1920,  the  said  Nicholas  Provenzo 
died,  and  that  on  the  4th  day  of  October,  1920,  the  above-named  Carrie  V. 
Provenzo  was  duly  appointed  administratrix  of  said  deceased  by  the  Surro- 
gate's Court  of  Erie  county,  and  is  now  acting  as  such. 

"Wherefore  plaintiff  demands  judgment  against  defendant  for  one  hundred 
thousand  doUars  ($100,000),  besides  costs." 

The  defendant  contends  that  the  complaint  fails  to  state  a  cause  of 
action,  in  tha:t  the  action  is  one  for  personal  injuries,  and  the  right  of 
action  does  not  survive  the  death  of  the  wrongdoer;  second,  that  the 
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transaction  set  forth  in  the  complaint  was  an  illegal  one,  prohibited 
by  the  federal  statute  against  the  manufacture  and  sale  of  intoxicating 
liquors,  and  that  the  plaintiff  at  the  time  of  the  alleged  purchase  of 
the  whisky  and  gin  referred  to  in  the  complaint  was  participating  in 
the  violation  of  the  law  and  cannot  therefore  recover. 

[1]  Does  the  action  survive?  I  am  of  the  opinion  the  complaint 
sets  forth  only  an  action  for  personal  injuries.  The  fact  that  the  in- 
juries alleged  grew  out  of  an  alleged  contract  of  purchase  and  sale 
does  not  change  the  nature  of  the  injuries  alleged.  They  still  remain 
injuries  to  the  person  as  distinguished  from  injuries  to  property. 

The  courts  look  to  the  substance  of  the  matter.  Thus  in  Wade  v. 
Kalbfleisch,  58  N.  Y.  282,  17  Am.  Rep.  250,  which  was  an  action  for 
an  alleged  breach  of  a  contract  to  marry,  sought  to  be  revived  against 
the  executors  of  the  promisor.    The  court  there  said : 

"The  form  of  the  action  is  not  material.  The  controlling  consideration  is 
that  it  does  not  relate  to  property  interests,  but  to  personal  injuries." 

This  case  is  cited  with  approval  in  Riddle  v.  McFadden,  201  N.  Y. 
218,  94  N.  E.  644,  and  in  Cregin  v.  Brooklyn  Crosstown  Railroad  Co., 
75  N.  Y.  192-196,  31  Am.  Rep.  459,  cited  in  Hegerich  v.  Keddie,  99 
N.  Y.  269,  1  N.  E.  787,  52  Am.  Rep.  25.  In  the  Cregin  Case  Judge 
Rapallo  in  his  opinion  said : 

"Where  an  injury  is  done  to  the  person  of  the  plaintiff  the  pecuniary  dam- 
age sustained  thereby  cannot  be  so  separated  as  to  constitute  an  independent 
cause  of  action,  for  the  cause  of  action  is  single,  and  consists  of  the  injury 
to  the  person;  the  damages  are  the  consequence  merely  of  that  Injury,  and 
where  by  the  terms  of  the  statute  such  a  cause  of  action  abates,  the  character 
of  the  damages  cannot  save  It" 

See  Wyatt  v.  Hall's  Portrait  Studio,  71  Misc.  Rep.  201,  128  N.  Y. 
Supp.  247. 

Holding,  then,  this  action  is  in  its  essential  nature  one  for  personal 
injuries,  we  pass  to  the  consideration  of  the  question  as  to  whether  it 
survives  the  death  of  the  wrongdoer. 

[2]  Section  120  of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13) 
provides  for  the  bringing  of  actions  growing  out  of  certain  wrongs  or 
torts  against  executors  and  administrators.    The  section  reads : 

"For  wrongs  done  to  the  property,  rights,  or  Interests  of  another,  for  which 
an  action  might  be  maintained  against  the  wrongdoer,  such  action  may  be 
brought  by  the  person  injured,  or  after  his  death  by  his  executors  or  admin- 
istrators, against  such  wrongdoer,  and  after  his  death  against  his  executors  or 
administrators,  in  the  same  manner  and  with  the  like  effect  in  all  respects  as 
actions  founded  upon  contracts.  This  section  shall  not  extend  to  an  action  for 
personal  injuries,  as  such  action  is  defined  in  section  3343  of  the  Code  of  CivU 
Procedure;  except  that  nothing  herein  contained  shaU  affect  the  right  of  ac- 
tion now  existing  to  recover  damages  for  inj'uries  resulting  In  death." 

It  is  to  be  noted  that  this  section  specifically  exempts  from  its  opera- 
tion **an  action  for  personal  injuries,  as  such  action  is  defined  in  sec- 
tion 3343  of  the  Code  of  Civil  Procedure,"  Section  3343,  referred  to, 
defines  a  "personal  injury"  as  including: 

"Libel,  slander,  criminal  conversation,  seduction,  and  malicious  prosecution ; 
also  an  assault,  battery,  false  iniprisonnieut,  or  other  actionable  injury  co  tlie 
person  either  of  the  plaintiff,  or  of  another." 
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It  consequently  follows  that,  if  at  common  law  the  cause  of  action 
abates  on  the  death  of  the  wrongdoer,  the  plaintiff  cannot  maintain 
this  action.  That' such  actions  abate  is  the  rule  of  the  common  law, 
which  has  not  been  modified  in  that  respect  by  statute,  so  far  as  ac- 
tions oi  the  nature  of  that  now  under  consideration  are  concerned.  The 
subject  has  been  fully  and  ably  discussed  by  Chief  Justice  Ruger  in 
Hegerich  v.  Keddie,  99  N.  Y.  258,  1  N.  E.  787,  52  Am.  Rep.  25.  See, 
also,  Meekin  v.  Brooklyn  Heights  R.  R.  Co.,  164  N.  Y.  145,  58  N.  E. 
50,  51  L.  R.  A.  235.  79  Am.  St.  Rep.  635 ;  Brackett  v.  Griswold,  103  N. 
Y.  425,  9  N.  E.  438;  Lutz  v.  Third  Avenue  R,  R.  Co.,  44  App.  Div. 
256,  60  N.  Y.  Supp.  761 ;  MoUoy  v,  Starin,  134  App.  Div.  542,  119  N. 
Y.  Supp.  610. 

[3]  It  may  well  be  that  in  form  the  action  is  based  on  an  alleged 
contract,  as  illustrated  by  the  case  of  Busch  v.  Interborough  R.  T.  Co., 
187  N.  Y.  388,  80  N.  E.  197,  10  Ann.  Cas.  460.  Nevertheless  the  ac- 
tion  remains  one  to  recover  for  personal  injuries  growing  out  of  the 
breach  of  an  alleged  contract;  but,  as  we  have  seen,  the  form  of  the 
action  does  not  change  its  real  nature,  or  modify  the  rule  as  to  whether 
the  cause  of  action  abates  or  survives. 

PlaintifPs  counsel  contends  to  the  contrary,  and  insists  that  the  lia- 
bility being  predicated  on  violation  of  an  alleged  contract  obligation  the 
abatement  of  the  cause  of  action  does  not  occur.  Let  us  assume  for 
the  argument  that  the  plaintiff's  contention  in  that  regard  is  correct, 
the  plaintiff  is  still  faced  with  the  question  of  the  validity  of  the  con- 
tract alleged  in  the  complaint. 

The  alleged  contract  of  the  sale  of  the  whisky  in  question  was  made 
while  the  act  of  Congress  forbidding  the  manufacture  and  sale  of 
such  beverages  was  in  force.    This  act  is  entitled : 

"An  act  to  provide  further  for  the  national  security  and  defense  by  stimu- 
lating agriculture  and  facilitating  the  distribution  of  agricultural  products, 
and  for  other  purposes." 

This  act  reads :     ' 

"After  June  thirtieth,  nineteen  hundred  and  nineteen,  until  the  con- 
clusion of  the  present  war  and  thereafter  until  the  termination  of  demobiliza- 
tion, the  date  of  which  shall  be  determined  and  proclaimed  by  the  President 
of  the  United  States,  for  the  purpose  of  consoring  the  man  power  of  the  na- 
tion, and  to  increase  efficiency  in  the  production  of  arms,  munitions,  ships, 
food,  and  clothing  for  the  Army  and  Navy,  it  shall  be  unlawful  to  sell  for 
beverage  purposes  any  distilled  spirits,  and  during  said  time  no  distilled 
spirits  held  in  bond  shall  be  removed  therefrom  for  beverage  purposes  except 
for  export.  After  May  first,  nineteen  hundred  and  nineteen,  until  the  con- 
clusion of  the  present  war  and  thereafter  until  the  termination  of  demobiliza- 
tion, the  date  of  which  shall  be  determined  and  proclaimed  by  the  President 
of  the  United  States,  no  grains,  cereals,  fruit,  or  <>ther  food  product  shaU  be 
used  in  the  manufacture  or  production  of  beer,  wine,  or  other  intoxicating 
malt  or  vinous  liquor  for  beverage  purposes.  After  June  thirtieth,  nineteen 
hundred  and  nineteen,  until  the  conclusi(Hi  of  the  present  war  and  thereafter 
until  the  termination  of  demobilization,  the  date  of  which  shall  be  determined 
and  proclaimed  by  the  President  of  the  United  States,  no  beer,  wine,  or  other 
intoxicating  malt  or  vinous  liquor  shall  be  sold  for  beverage  purposes  except 
for  export  The  Commissioner  of  Internal  Revenue  is  hereby  authorized  and 
directed  to  prescribe  rules  and  regulations,  subject  to  the  approval  of  the 
Secretary  of  the  Treasury,  in  regard  to  the  manufacture  and  sale  of  distilled 
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spirits  and  removal  of  distilled  spirits  held  in  bond  after  June  thirtieth,  nine- 
teen hundred  and  nineteen,  until  this  act  shall  cease  to  operate,  for  other 
than  beverage  purposes;  also  in  regard  to  the  manufacture,  sale,  and  dis- 
tribution of  wine  for  sacramental,  medicinal,  or  other  than  beverage  uses. 
After  the  approval  of  this  act  no  distilled,  malt,  vinous,  or  other  intoxicating 
liquors  shall  be  imported  into  the  United  States  during  the  continuance  of  the 
present  war  and  period  of  demobilization:  Provided,  that  this  provision 
against  importation  shall  not  apply  to  shipments  en  route  to  the  United  States 
at  the  time  of  the  passage  of  this  act 

"Any  person  who  violates  any  of  the  foregoing  provisions  shall  be  punished 
by  imprisonment  not  exceeding  one  year,  or  by  fine  not  exceeding  $1,000,  or 
by  both  such  imprisonment  and  fine." 

Act  Cong.  Nov.  21,  1918,  c.  212,  §  1,  40  Stat,  1045  (U.  S.  CJomp.  St  Ann. 
Supp.  1919,  §§  3115"/i2f-3115"/i2ggg). 

So  far  as  this  action  is  concerned  the  gist  of  the  prohibition  is  con- 
tained in  the  words: 

"It  shall  be  unlawful  to  sell  for  beverage  purposes  any  distilled  spirits.** 

The  contract  alleged  was  in  violation  of  the  federal  statute.  It  was, 
therefore,  an  illegal  and  void  agreement,  and  it  is  difficult  to  discover 
how  such  an  illegal  and  void  agreement  can  be  made  the  basis  of  a 
cause  of  action,  or  how  a  valid  implied  warranty  of  quality  and  whole- 
someness  of  the  whisky  sold  can  be  engrafted  on  a  contract  prohibited 
by  law. 

It  is  argued,  however,  by  plaintiff's  counsel,  that  the  prohibition  is 
against  the  sale,  and  not  against  the  purchase ;  tJiat  the  punishment  pro- 
vided by  the  act  is  one  against  the  seller,  and  not  against  the  buyer — 
against  the  one  who  sells  "distilled  spirits,"  and.  not  against  him  who 
drinks  it.  Granted,  nevertheless  this  does  not,  in  our  opinion,  change 
the  case.  Suppose  a  person  had  contracted  with  another  to  buy  a 
quantity  of  "distilled  spirits"  for  beverage  purposes,  and  the  seller  had 
refused  to  deliver,  the  buyer  certainly  could  not  maintain  an  action 
against  the  seller  for  damages  for  refusal  to  deliver  on  the  theory  that 
the  buyer  was  not  prohibited  from  buying.  The  contract  would  still 
be  an  illegal  contract  unenforceable  in  law.  Neither  can  the  plaintiflF 
in  our  opinion  avail  himself  of  any  implied  warranty  of  wholesomeness 
of  the  article  sold  in  a  contract  declared  by  statute  illegal. 

Professor  Williston,  in  his  work  on  Sales  (section  668),  states  the 
rule  as  follows : 

"There  can  be  no  doubt  that  if  a  statute  directly  prohibit  a  contract  of 
sale  it  cannot  be  enforced  by  the  parties  to  it,  and  the  imposition  of  a  i)6nalty 
is  at  least  prima  facie  an  implied  prohibition  of  the  transaction  to  which  the 
penalty  attaches.  No  distinction  is  made  between  things  which  are  merely 
mala  prohibita  and  things  which  are  mala  in  se.  Courts  cannot  go  behind  the 
reason  for  the  legislaflve  prohibition  when -the  prohibition  itself  is  dear,** 

See,  also,  Mateme  v.  Horwitz,  101  N.  .Y.  469,  5  N.  E.  331 ;  Good- 
rich V.  Houghton,  134  N.  Y.  115,  31  N.  E.  516;  Sirkin  v.  Fourteenth 
St.  Store,  124  App,  Div.  388,  108  N.  Y.  Supp.  830. 

Owing  to  the  very  serious  consequences  to  the  plaintiff,  this  court 
would  have  been  glad  to  have  reached  a  different  conclusion,  but  is 
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unable  to  do  so  without  ignoring  what  it  regards  as  established  prin- 
ciples of  law. 

The  demurrer  is  therefore  sustained,  and  a  formal  decision  may  be 
drawn  accordingly. 


(197  App.  Div.  490) 
GREEN  RIVER  DISTILLIN6  CO.  v.  MASSACHUSETTS  BONDING  A 

INS.  CO. 

(Supreme  CJonrt,  AppeUate  Dl vision,  First  Department    July  1,  1921.) 

L  Insaranee  <d=:>146  (3) —Indemnity  policy  Co  he  construed  lilMiraliy  in  favor 
of  assured. 

An  automobile  liability  policy  shoxild  be  construed  liberally,  to  afford 
the  assured  the  indemnity  which  he  was  warranted  in  believing  that  he 
was  obtaining  thereby. 

2.  iDsuranee  <8=»51S— Con^any  lield  liable  for  ezpenseB  of  dwf ending  against 
attadiment. 

An  insurance  company  issuing  an  automobile  liability  policy  on  an 
automobile  truck  owned  by  a  foreign  corporation,  wherein  It  agreed  to 
''pay  all  costs  and  expenses  Incident  to  the  investigation,  adjustment,  and 
settlement  of  clalins,  and  all  costs  taxed  against  the  assured  In  any  legal 
proceedings  defended  by  the  company,"  owed  the  duty  of  defending  the 
assured  against  an  attachment  incident  to  an  action  for  damages  for 
death  of  pedestrian,  and  assured,  having  defended  against  the  attach- 
ment, was  entitled  to  recover  the  reasonable  and  necessary  expenses  to 
which  it  was  subjected. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Green  River  Distilling  Company  against  the  Massachu- 
setts Bonding  &  Insurance  Company,  From  a  determination  of  the 
Appellate  Term  (185  N.  Y.  Supp.  307),  reversing  a  judgment  of  Munic- 
ipal Court  in  its  favor,  plaintiff  appeals.  Determination  reversed,  and 
judgment  of  Municipal  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

J.  G.  Milburn,  Jr.,  and  Carter,  Ledyard  &  Milbum,  all  of  New  York 
City  (Rush  Taggart,  Jr.,  of  New  York  City,  on  the  brief),  for  appellant 
Edgar  J.  Treacy,  of  New  York  City,  for  respondent. 

LAXJGHIyIN,  J.  Plaintiff  and  defendant  are  both  foreign  corpora- 
tions duly  authorized  to  do  business  here  and  each  had  an  office  in  the 
city  of  New  York  for  tlie  transaction  of  its  business.  On  the  21st  of 
March,  1919,  defendant  issued  an  automobile  liability  policy  on  an  auto- 
mobile truck  owned  by  the  plaintiff  which  it  used  in  its  business.  On 
the  27th  of  June,  1919,  the  truck,  while  in  use  by  the  plaintiff,  struck 
and  fatally  injured  one  Eggert,  in  the  borough  of  Brooklyn.  Eggert's 
administrator  brought  an  action  in  the  Supreme  Court  in  Kings  county 
against  the  plaintiff  to  recover  $25,000  for  negligently  causing  the  death 
of  Eggert.  Plaintiff  duly  notified  defendant,  and  transmitted  to  it  the 
stunmons  and  complaint  as  required  by  the  policy,  and,  as  provided  in 
the  policy,  defendant  undertook  the  defense  of  the  action.  Thereafter, 
and  on  the  21st  of  October,  1919,  plaintiff  in  that  action  procured  a 
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warrant  of  attachment  against  the  defendant  therein  on  the  ground  that 
it  was  a  foreign  corporation  and  thereunder  attached  its  f und§  in  excess 
of  $25,000.  Plaintiff  herein  duly  notified  defendant  of  the  service  of 
the  attachment,  and  transmitted  to  it  the  attachment  papers,  and  de- 
manded that  it  take  the  necessary  steps  to  have  the  attachment  vacated 
or  discharged.  This  defendant  refused  to  do,  and  plaintiff  employed 
counsel  and  moved  to  have  the  attachment  vacated  or  reduced.  The 
motion  to  vacate  was  denied,  but  the  attachment  was  reduced  to  $12,- 
500,  and  was  then  discharged,  and  the  property  released  on  a  surety 
bond  procured  by  the  plaintiff  at  an  expense  of  $250  for  the  premium 
and  the  payment  oi  $300  to  the  sheriff  as  poundage  fees.  Plaintiff  de- 
manded that  the  defendant  reimburse  it  for  those  items,  and,  on  its  re- 
fusal, brought  this  action  in  the  Municipal  Court  to  recover  the  amount, 
with  interest.  The  issues  were  tried  before  the  court  without  a  jury, 
and  the  plaintiff  was  awarded  a  judgment,  from  which  the  defendant 
appealed,  and  the  Appellate  Term  reversed  the  judgment  and  dismissed 
the  complaint. 

After  the  attachment  was  thus  discharged,  the  action  in  which  it  was 
granted  was  settled  for  $4,000,  and  the  defendant  paid  $3,000  and 
plaintiff  $1,000  to  avoid  the  risk  of  a  recovery  in  excess  of  defendant's 
indemnity  liability,  which  was  only  for  $5,000.  By  the  first  paragraph 
of  the  policy,  defendant  agreed  to  indemnify  plaintiff,  subject  to  the 
limits  thereinafter  specified,  against  loss  from  liability  imposed  by  law 
upon  it  for  damages  on  account  of  bodily  injuries  or  death  accidentally 
suffered  by  any  person  or  persons,  other  than  employees  of  the  plaintiff, 
within  the  United  States  and  Canada,  by  reason  of  its  ownership,  main- 
tenance, or  use  of  the  automobile  truck  within  the  period  specified  in 
the  policy.  By  paragraph  C  of  the  policy,  in  the  event  of  a  suit  brought 
to  enforce  a  claim  for  damages  on  account  of  an  accident  covered  by 
the  policy,  plaintiff  was  obligated  to  forward  to  the  defendant  imme- 
diately "every  summons  or  other  process  as  soon  as  the  same  shall  have 
been  served,"  and  defendant  was  obligated  at  its  own  cost,  and  sub- 
ject to  limitations  contained  in  paragraph  L,  to  "defend  or  at  its  option 
settle  such  suit  in  the  name  and  on  behalf  of  the  assured."  Paragraph 
L,  among  other  things,  limited  the  defendant's  liability  to  $5,000  for 
bodily  injuries  to  or  the  death  of  one  person  and  further  provided  as 
follows : 

"In  addition  to  the  limits  specified  above,  the  company  will  pay  all  costs 
and  expenses  incident  to  the  investigation,  adjustment,  and  settlement  of 
claims,  and  all  costs  taxed  against  the  assured  in  any  legal  proceedings  de- 
fended by  the  company,  and  all  interest  accruing  after  entry  of  judgment  upon 
•  such  part  thereof  as  shall  not  be  in  excess  of  the  limits  of  the  comiMiny's 
liability  as  herein  expressed  resulting  from  claims  upon  the  assured  on  ac- 
count of  bodily  Injuries  and  or  death,  as  aforesaid;  but  the  assured  shall 
not  voluntarily  assume  any  Uability,  nor  shall  the  assured,  wlthont  the 
written  consent  of  the  company  previously  given,  Incur  any  expense,  or  set- 
tle any  claim,  except  at  his  own  cost,  or  interfere  in  any  negotiation  for 
settlement,  or  In  any  legal  proceeding,  except  that  the  assured  may  provide,  at 
the  company's  expense,  at  the  time  of  the  accident,  such  immediate  surgical 
relief  as  is  imperative." 

[1,  2]  It  will  be  observed  that,  although  the  liability  of  the  defend- 
ant lor  damages  was  limited,  it  undertook  to  pay  all  costs  and  expenses 
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incident  to  the  investigation,  adjustment,  and  settlement  of  claims.  De- 
fendant contends  that  the  attachment  resulted  from  the  plaintiff  being 
a  foreign  corporation,  and  not  from  the  nature  of  the  action,  and^  that 
therefore  it  was  not  liable  for  the  expenses  incurred  by  the  plaintiff  in 
defending  the  attachment.  Defendant,  however,  knew  that  the  plaintiff 
could  not  be  incorporated  in  all  of  the  states,  and  is  chai|^eable  with 
knowledge  when  it  issued  the  policy  that  in  such  an  action  in  this  state 
an  attachment  might  be  issued.  That  it  undertook  to  defend  against  all 
authorized  proceedings  in  such  an  action  is  evidenced  by  the  fact  that  it 
required  the  plaintiff  to  forward  to  it  every  summons  or  other  process 
as  soon  as  served. 

Defendant  prepared  the  policy,  and  was  at  liberty  to  limit  its  liability 
in  any  manner.  The  policy  should  therefore  be  construed  liberally,  to 
afford  the  assured  the  indemnity  which  it  was  warranted  in  believing 
that  it  was  obtaining  thereby.  IHUeber  v.  Home  Life  Ins.  Co.,  69  N. 
Y.  256,  25  Am.  Rep.  182;  Wadsworth  v.  Jewelers  &  Tradesmen's  Co., 
132  N.  Y.  540,  29  N.  E.  1104;  Brewster  v.  Empire  State  Surety  Co., 
145  App.  Div.  678,  130  N.  Y.  Supp.  439;  Brassil  v.  Maryland  Casualty 
Co.,  210  N.  Y.  235,  104  N.  E.  622,  L.  R.  A.  1915A,  629.  I  am  of 
opinion  that  the  fair  and  reasonable  construction  of  the  policy  imposed 
upon  the  defendant  the  duty  of  defending  plaintiff  against  the  attach- 
ment, and,  it  having  failed  to  perform  that  duty,  plaintiff  is  entitled  to 
recover  the  reasonable  and  necessary  expenses  to  which  it  was  subject- 
ed in  conducting  the  defense  itself.  Cassidy  v.  Taylor,  etc.,  Co.,  79 
App.  Div.  242,  79  N.  Y.  Supp.  595 ;  Holdgate  v.  Dark,  10  Wend.  215. 

It  is  further  contended  in  behalf  of  the  respondent  that  in  any  event 
such  expenses  should  be  apportioned  between  the  parties  in  proportion 
to  their  respective  liabilities  for  the  amount  claimed  on  the  attachment ; 
but  manifestly,  for  the  reasons  already  stated,  that  claim  is  untenable, 
for  the  policy  did  not  contemplate  any  apportionment  of  necessary  costs 
or  expenses.  It  follows  that  the  determination  of  the  Appellate  Term 
should  be  reversed,  with  costs,  and  the  judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

Determination  reversed,  and  judgment  of  Municipal  Court  affirmed, 
with  costs  to  plaintiff  appellant  in  this  court  and  in  the  Appellate  Term. 
All  ccmcur. 


(197  App.  Div.  770) 

MINDLIN  eC  aL  V.  DORFIHAN. 

(Supreme  Cotirt,  Appellate  Dirlslon,  First  Department    Jnly  1,  19ZL} 

1.  Evidence  <ts>222(l)— >AdmJsdoiiB  admimlble  as  primanr  evidence. 

The  .statements  of  a  party  to  au  action  as  to  any  fact  In  Issne,  or 
relevant  to  any  Issue  are  admissible  as  primary  evidence  against  him. 

2.  Eviilenee  ^^254 — ^Admission  atois^le,  though  party  not  loterroisated 

with  respeet  therelOb 

The  rule  that  a  witness  mtist  have  been  asked  when  on  the  stand 
whether  he  made  a  statement  about  to  be  offered  as  a  self-contradic- 
tion does  not  apply  to  proof  of  the  admission  Of  a  party  against  Interest,  as 
the  reason  for  the  rule  Is  to  provide  a  fair  opportunity  for  explanation 
before  the  departure  of  the  witness,  while  a  party  Is  In  theory  present 
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throTighout  the  trial,  and  has  ample  opportanity  to  take  the  stand  and 
make  any  explanation  necessary. 
8.  EvidenoB  4@==>265(I)— Admissioo  binding,  unless  not  made  or  intended,  or 
correctly  understood. 

An  admission  of  a  party  to  an  action  does  not  alone  tend  to  affect  his 
credibility,  font  is  binding  on  him,  unless  he  shows  that  it  was  not  made, 
intended,  or  correctly  understood,  and,  if  against  his  interest,  this  adds  to 
its  probative  value. 

Dowllng,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  Mindlin  and  another  against  Meyer  Dorfman. 
From  a  judgment  for  defendant,  rendered  after  a  trial  by  a  jury,  and 
from  an  order  denying  plaintiflfs'  motion  for  a  new  trial,  they  appeal. 
Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Herman  Glasser,  of  New  York  Qty,  for  appellants.  • 
Kornblueh  &  Hutter,  of  New  York  City  (Arthur  Hutter,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  jury  rendered  a  verdict  for  the  defendant,  on  con- 
fficting  evidence.  In  the  course  of  the  trial,  after  the  defendant  had 
given  testimony,  a  witness  for  the  plaintiffs  testified  that  at  a  certain 
time  and  place  he  had  a  conversation  with  the  defendant  He  was 
asked;  "What  was  that  conversation?"  It  was  objected  to  as  imma- 
terial, irrelevant  and  incompetent.  The  plaintiffs'  counsel  then  stated : 
"I  propose  to  prove  an  admission  against  interest."  Defendant's  coun- 
sel said :  "But  Mr.  Dorf man's  attention  ought  to  have  been  called  to 
this."  The  plaintiffs'  counsel  then  asked  the  witness :  "Did  you  have 
any  conversation  with  the  defendant  regarding  the  matters  in  dispute 
here?"  Receiving  an  affirmative  answer,  he  asked:  "What  was  that 
conversation?"  Defendant's  counsel  said:  "The  same  objection.  Mr. 
Dorfman  was  on  the  stand  and  he  could  have  questioned  him  about 
this  alleged  conversation  if  he  wanted  to  rebut  it."  The  objection  was 
sustained,  and  plaintiffs'  counsel  excepted. 

[1,2]  The  question  called  for  an  admission  against  interest  made 
by  a  party  relating  to  the  matters  in  dispute.  It  is  one  of  the  elemen- 
tary principles  of  the  law  of  evidence  that  the  statements  of  a  party 
as  to  any  fact  in  issue,  or  relevant  to  any  issue,  are  admissible  as  pri- 
mary evidence  against  the  person  by  whom  they  are  made. 

"The  rule  requiring  that  the  wituess  must  have  been  warned  when  on  the 
stand,  and  asked  whether  he  had  made  the  statement  about  to  be  offered  as 
a  self-contradiction,  has  always  been  understood  not  to  be  applicable  to  the  use 
of  a  party's  admissions;  i.  e.,  they  may  be  offered  without  a  prior  warning 
to  the  party."    Wigmore  on  Evidence,  §  1051.' 

The  reason  for  the  difference  in  the  rule  relating  to  witnesses  and 
parties  is  that  the  only  object  of  requiring  the  warning  is  to  provide  a 
fair  opportunity  of  explanation  before  the  witnesses'  departure,  where- 
as a  ^arty  is  in  theory  present  during  the  trial,  and  has  in  fact  ample 
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opportunity  to  protect  himself  Ky  taking  the  stand  for  any  explanations 
which  he  may  deem  necessary  after  hearing  the  testimony  of  his  alleged 
admissions.  Id.  §  1051.  The  learned  trial  justice  erred  in  excluding 
the  evidence  for  the  reason  assigned. 

[3]  An  admission  of  a  party  not  alone  tends  to  affect  the  credibility 
of  his  testimony,  but  also  the  bona  fides  of  his  entire  case ;  for  unless 
he  can  show  that  it  was  not  made,  intended,  or  correctly  understood, 
in  so  far  as  it  affects  his  liability  he  is  bound  by  it.  Raabe  v.  Squier, 
148  N.  Y.  81,  86,  42  N.  E.  516.  The  fact  that  the  admission  was 
against  the  interest  of  the  party  making  it  adds  to  its  probative  value. 
The  exclusion  of  this  testimony  was  therefore  prejudicial  error,  and 
requires  a  reversal  of  the  judgment.  • 

The  judgment  and  order  will  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

CLARKE,  P.  J.,  and  SMITH  and  GREENBAUM,  TT.,  concur. 
•DOWUNG,  J.,  dissents. 


BURNS  ▼•  UNITED  STATES  SHIPPING  BOARD  EAIERGENGY  FLEET 

CXU^ORATION. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  29,  1921.) 

L  Seamen  ^»33— The  ''master^  of  a.  ship,  within  statute  as  to  liability  of 
'^mafiter*'  to  wrongfully  Asdbarge  seamen,  refers  to  the  captain. 

The  "master"  of  a  ship,  within  Rev.  St.  U.  S.  S  4527  (U.  S.  Comp.  St. 
f  8318),  providing  that  a  seaman  discharged  without  fault  on  his  part 
shall  be  entitled  to  penalty  from  the  **master  or  owner,"  refers  to  the  cap- 
tain of  the  ship. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Master.] 

2.  Seamm  4&=»33— United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion held  not  liable  to  seamen  Aseharged  wilhoat  fault. 

The  United  States  Shipping  Board  Emergency  Fleet  Corporation,  oper- 
ating a  ship  apparently  owned  by  another,  heM  not  liable  to  seaman  dis- 
charged without  fault  on  his  part  under  Rev.  St.  U.  S.  §  4527  (U.  S. 
Ck)mp.  St.  §  8318)  providing  that  a  seaman  so  discharged  shall  be  entitled 
to  penalty  from  master  or  owner,  in  the  absence  of  evidence  as  to  its  own- 
ership of  or  its  legal  relation  to  the  ship,  or  its  connection  with  the 
United  States  Navy  Department,  authorized  to  seize  vessels. 

Appeal  from  Municipal  Court,  Borougli  of  Manhattan,  Tiiird  Dis- 
trict. 

Action  by  Peter  Burns  against  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation.  Judgment  for  plaintiff,  entered  on  a 
directed  verdict,  and  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (H.  H. 
Breland,  of  New  York  City,  of  counsel),  for  appellant. 

CyBrien,  Malcvinsky  &  DriscoU,  of  New  York  City  (Winfield 
Bonynge,  of  New  York  City,  of  counsel),  for  respondent. 
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BIJUR,  J.  Plaintiff  was  engaged  as  chief  engineer  of  a  steamship 
about  April  10,  1919 ;  his  shipping  articles  having  been  executed  by  the 
captain.  He  was  discharged  on  April  14,  1919,  without  fault  on  his 
part  as  he  claims. 

[1]  The  plaintiff  relies  upon  section  4527  of  the  United  States  R^ 
vised  Statutes  (U.  S.  Comp.  St.  §  8318),  which  provides  that  a 
seaman  thus  discharged  "shall  be  entitled  to  receive  from  the  master 
or  owner^*  a  sum  for  which  he  has  brought  this  action.  The  suit  is 
brought  against  the  defendant,  necessarily  on  the  theory  that  it  is 
either  the  master  or  owner.  It  does  not  seem  to  be  capable  of  serious 
dispute  that  the  word  "master"  refers  to  the  captain  of  the  ship.  There 
was  not  a  scintilla  of  evidence  that  the  defendant  was  the  owner.  Nor 
is  there  any  testimony  to  explain  how  the  defendant  came  to  be  operat- 
ing the  ship,  in  view  of  the  fact  that  the  owner  apparently  was  a 
Dutch  corporation. 

[2]  There  was  proof  that  the  President  had  authorized  the  Navy 
Department  to  seize  certain  vessels.  Even  assuming  that  this  vessel 
fell  within  the  category,  the  proof  again  fails  to  connect  the  defendant 
with  the  Navy  Department,  and,  of  course,  to  explain  what  the  legal 
relation  of  the  defendant  to  the  ship  may  have  been.  In  the  absence  of 
any  legislative  interpretation,  or  decisions  authorizing  a  different  con- 
struction, I  can  find  no  basis  for  the  judgment  here  appealed  from,  and 
think,  therefore,  that  the  judgment  should  be  reversed,  and  new  trial 
granted,  with  $30  costs  to  appellant  to  abide  the  event    All  concur. 


COX  V.  LYEES  BROS,  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department     June  28^  1921.) 

Seamen  <d=»3a— Seamaif s  release  of  all  claims  for  "waives'*  held  applicable 
to  penalty  for  waives  wi^hbeld  recoverable  under  statute. 

Seaman's  release  of  "all  claims  for  wages"  was  applicable  to  the  penalty 
for  wages  withheld,  due  seaman  discharged  without  fault  on  his  part 
from  the  master  or  owner,  under  Bev.  St.  U.  S.  §  4529  (U.  S.  Comp.  St 
f  8320). 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Herbert  Cox  against  Lykes  Bros,  and  another.  Judgment 
for  plaintiff  by  a  judge  and  a  jury,  and  defendants  appeal.  Judgment 
reversed,  and  complaint  dismissed  on  the  merits. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Homer 
H.  Breland,  of  New  York  City,  of  counsel),  for  appellants. 
Silas  B.  Axtell,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  is  based  upon  a  federal  statute  (section 
4529,  U.  S.  Revised  Statutes  [U.  S.  Comp.  St.  §  8320]),  aUowing  suit 

by  a  seaman  for  a  penalty  for  wages  withheld  to  be  brought  against  the 
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"master  or  owner/'  Wc  have  considered  a  similar  statute  at  the  May 
term,  and  held  that  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  does  not  fall  within  the  description  of  "master  and  owner." 
Peter  Bums  v.  U.  S.  Shipping  Board  Emergency  Fleet  Corp.,  189  N. 
Y.  Supp.  267,  Appellate  Term,  May,  1921. 

Furthermore,  if  our  decision  were  otherwise  in  regard  to  the  first 
point,  the  judgment  would  necessarily  have  to  be  reversed,  because  of 
the  release  given  by  plaintiff.  Although  the  claim -in  question  is  for  a 
penalty,  it  is  specifically  provided  that  it  shall  be  "recoverable  as 
wages,"  and,  since  the  release  is  for  "all  claims  for  wages,"  it  would 
seem  to  cover  the  present  dispute.  See  The  Charles  D.  Lane  (D.  C.) 
106  Fed.  746;  section  4552,  R.  S.  (U.  S.  Comp.  St.  §  8341);  also 
Rosenberg  v.  Doe,  146  Mass.  191,  15  N.  E.  510. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  upon' 
the  merits,  with  costs  to  appellant 


(197  App.  Dlv.  662) 

RTAN  ▼.  RODGBBS  ft  HAOERTY,  IiMS. 

(Supreme  Ck)iirt,  Appellate  Dlvljsion,  First  Department    July  1,  1921.) 

Damagw  '<&=»40(2)--Siibeoatraetor,  on  rescindliig  f<w  eontractCM's  fidlure  to 
pay  histollmenls  due,  cannot  recover  prospective  profits. 

On  contractor's  failure  to  pay  subcontractor  installments  due  during 
performance  of  work,  a  subcontractor  could  either  rescind  the  contract 
and  recover  what  was  due  thereunder  to  time  of  rescission,  or  proceed 
with  the  contract  and  sue  for  amount  due,  but  could  not  rescind  the 
contract  and  recover  prospective  profits. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Nicholas  W.  Ryan  against  Rodgers  &  Hagerty,  Incorpo- 
rated. Judgment  for  plaintiff,  entered  on  a  verdict  of  a  jury,  and 
defendant  appeals.    Affirmed,  as  modified. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Warren  I.  Lee,  of  New  York  City  (Howard  A.  Butler,  of  New  York 
City,  on  the  brief),  for  appellant. 

Frederick  J.  Flynn,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  complaint  stated  two  causes  of  action.  In  the  first 
were  really  embodied  two :  One  for  the  balance  alleged  to  be  due  for 
work  performed  under  the  contract;  and  another  for  loss  of  profits 
as  damage  for  refusal  to  allow  the  plaintiff 'to  complete  the  contract. 
The  second  cause  alleged  was  for  $50  for  extra  work.  The  jury  gaye 
a  verdict  for  plaintiff  for  $342.78.  the  amount  alleged  to  be  due  for 
work  performed,  $380,  for  loss  of  profits,  and  $30,  for  extra  work, 
making  a  total  of  $752.78. 

The  defendant  had  the  contract  for  building  a  section  of  the  sub- 
way along  Eastern  Parkway  in  Brooklyn.  This  contract  provided  for 
two  classes  of  ducts  as  follows : 
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'^tibdiTlsion  20  Ballroftd  and  Tunnel  Ducts. 
"Section  No.  897.  The  ducts  to  contain  cables  for  transmitting  electricity 
for  the  operation  of  the  railroad  shall  be  of  the  one-way  form  with  circular 
holes.    Tunnel  ducts  are  those  Incorporated  In  the  railroad  structure.    All  oth- 
er ducts  for  use  In  connection  with  the  railroad  are  termed  railroad  ducts." 

Section  No.  407  of  the  contract  provides: 

tRallroad  ducts  will  be  paid  for  per  duct  foot  In  place  and  measured  In 
place  at  the  price  stipulated  for  railroad  ducts  In  schedule  Item  18-A,  and 
tunnel  ducts  shall  be  paid  for  per  duct  foot  In  place  at  the  price  stipulated 
for  tunnel  ducts  In  schedule  Item  18." 

These  schedules  are  not  printed  in  the  Record.  The  difference  be- 
tween tunnel  ducts  and  railroad  ducts  was  in  the  method  of  installa- 
tion. The  tunnel  ducts  were  laid  in  the  bottom  of  the  structure  and 
alongside  the  walls  in  banks  of  20.  The  railroad  ducts  were  laid  above 
the  roof  of  the  structure,  after  a  portion  of  the  cut  had  been  refilled. 

The  defendant  was  to  be  paid  monthly  on  the  certificate  of  the  en- 
gineer of  the  amount  of  the  work  done  and  materials  incorporated  in 
the  work,  10  or  15  per  cent,  of  the  amount  to  be  withheld.  The  plain- 
tiff made  a  subcontract  with  the  defendant.  The  parts  material  to  this 
appeal  are  as  follows : 

"I  propose  to  do  the  work  of  handling,  laying,  and  roddlng  of  the  tunnel 
ducts  on  subway  section  3,  route  12,  on  Eastern  Parkway,  Brooklyn,  In 
accordance  with  the. plans  and  specifications  of  the  Public  Service  Commis- 
sion, for  the  sum  of  two  and  three-quarter  cents  (2%^)  per  duct  foot.  Rodgers 
&  Hagerty,  Inc.,  to  furnish  all  materials.  ♦  •  ♦  The  ducts  will  be  de- 
livered to  me  along  the  Une  of  the  work  on  trucks ;  I  to  unload  and  stack,  and 
do  all  further  handling  Into  place.  ♦  ♦  ♦  I  will  agree  to  do  the  roddlng  of 
all  ducts  according  to  the  specifications  and  have  the  same  passed  by  the 
engineer.  For  this  I  agree  that  the  contractor  shaU  withhold  one-half  cent 
per  duct  foot,  paying  the  same  to  me  at  the  time  of  the  final  acceptance  of 
the  ducts  by  the  Public  Service  Commission's  engineer.  ♦  •  •  Payments 
to  be  made  monthly  as  Rodgers  &  Hagerty,  Inc.,  are  paid.** 

This  contract,  dated  April  10,  1917,  was  signed  by  the  plaintiff  and 
accepted  by  the  defendant,  and  the  day  after  it  was  signed  the  plain- 
tiff commenced  work.  The  plaintiflf  testified  that  three  or  four  days 
after  he  commenced  work  he  saw  the  defendant's  president  and  had 
the  following  conversation : 

**I  told  him  I  could  not  wait  for  the  one-half  cent  that  the  contract  called 
for  until  he  got  his  final  payment  from  the  city,  and  he  told  me  I  would  not 
have  to  wait  for  it,  and  that  as  soon  as  they  were  rodded  and  accepted  he 
would  pay  me,  and  he  did.  I  asked  him.  If  I  needed  it,  If  he  would  give  me 
money  at  any  time  that  I  might  need  It  for  a  pay  roll,  and  he  said  he  would* 
and  he  did  give  it  to  me."   • 

He  testified,  further,  that  he  had  his  contract  with  him  and  asked 
Hagerty  to  modify  it  in  writing,  but  the  latter  said  it  would  not  be 
necessary.  This  is  a  different  modification  from  that  set  forth  in  the 
complaint,  which  is  as  follows: 

"Fifth. — ^That  after  the  plaintiff  entered  upon  the  performance  of  said 
contract  and  work,  and  to  enable  the  plaintiff  to  more  readily  finance  and 
carry  on  said  work,  it  was  mutually  agreed  between  the  defendant  and  the 
plaintiff  that  the  defendant  would  pay  the  plaintiff  for  said  work  at  the  rate 
of  2%  cents  per  duct  foot  In  weekly  Installments  for  the  work  performed  each 
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week.  Irrespective  of  the  time  or  maimer  in  which  defendant  was  to  be  paid 
by  the  city  of  New  York ;  and  it  was  further  agreed  by  the  defendant  with 
the  plaintiff  that  the  defendant  wonld  not  retain  any  percentage  of  the 
sums  thus  to  become  payable,  but  on  the  contrary  would  make  said  payments 
without  retaining  any  percentage  thereof  and  without  waiting  until  the  final 
acceptance  of  the  ducts  by  the  Public  Service  Commissi<m's  engineer." 

Mr.  Hagerty's  version  of  this  transaction  was  that  the  plaintiff  came 
to  him  three  or  four  weeks  after  he  commenced  work  and  asked  him 
to  advance  his  payment,  as  he  had  been  disappointed  in  collecting  cer- 
tain promissory  notes  that  were  due  him,  and  did  not  have  sufficient 
money  to  meet  his  pay  roll,  and  that  Hagerty  ordered  his  engineer  to 
measure  the  work,  and  a  payment  of  $256.50  was  made  on  May  4th, 
which  was  for  the  ducts  laid  up  to  that  time  at  2%  cents  a  foot  less^ 
cent.  This  payment  would  seem  to  corroborate  Hagerty's  version 
of  the  conversation.  It  was  made  in  less  than  a  month,  and  the  V^ 
cent  was  deducted.  Hagerty  testified  that  plaintiff  was  continually 
coming  to  him  with  requests  tor  payments  to  meet  his  pay  roll,  and  he 
granted  his  requests.  The  remaining  payments  were  made  May  25th, 
$542.25;  May  31st,  $423;  June  16th,  $852.75 ;  June  30th,  $648 ;  July 
9th,  $666;  July  24th,  $832.50;  August  11th,  $681.50;  August  29th, 
$1,096;  October  4th,  $1,278.23;  November  5th,  $1,603.17— a  total  of 
$8,879.90.  At  this  time  the  timnel  ducts  were  all  substantially  con- 
structed, and  they  were  finished  in  November.  There  had  been  laid 
335,370  feet  of  duct,  which  was  all  of  the  tunnel  duct  that  was  to  be 
laid.  At  2%  cents  per  foot  this  would  amount  to  $9,222.68,  leaving  a 
balance  due  of  $342.78. 

The  defendant  requested  the  plaintiff  to  proceed  with  the  work  of 
unloading  ducts  which  were  about  to  be  delivered  to  lay  the  railroad, 
ducts.  The  plaintiff  refused  to  do  it  until  and  unless  a  check  was  sent 
for  the  balance  due,  to  which  the  defendant  replied  that  the  plaintiff  had 
been  advanced  $1,328.08  over  and  above  what  was  due  on  the  con- 
tract; this  being  the  difference  between  th^  amount  that  could  have 
been  withheld  at  the  rate  of  %  cent  per  duct  foot  and  the  amount  still 
unpaid.  The  defendant  also  wrote,  demanding  that  the  plaintiff  pro- 
ceed with  the  work  within  24  hours,  or  it  would  complete  his  contract 
and  hold  him  for  the  difference.  A  bill  was  thereafter  sent  to  him 
for  the  labor  of  unloading  the  ducts.  Hagerty  testified  that  the  plain- 
tiff told  him  that  his  contract  did  not  require  him  to  lay  the  railroad 
I  ducts,  but  only  the  tunnel  ducts,  and  that  he  then  examined  the  con- 

I  tract,  and  found  that  his  contention  was  correct,  and  ordered  the  bill 

I  that  had  been  sent  for  unloading  the  ducts  canceled  and  payment  of 

the  balance  made.  An  offer  was  made  to  pay  the  balance,  and  a  gen- 
eral release  demanded.    Plaintiff  refused. 

In  my  opinion  the  plaintiff  has  no  cause  of  action  for  the  profits : 

First.  His  contract  only  called  for  the  laying  of  the  timnel  ducts,   . 
which  had  been  fully  performed. 

Second.  Even  if  we  adopt  the  plaintiff's  version,  and  his  contract 
covered  all  the  ducts,  then  on  the  failure  of  the  defendant  to  pay  the 
installment  claimed  to  be  due  he  had  one  of  two  courses  open  to  him, 
either  to  rescind  the  contract  and  recover  what  was  due  thereunder 
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up  to  date,  or  proceed  with  the  contract  and  sue  for  the  amount  due; 
but  he  could  not  rescind  the  contract  and  recover  prospective  profits. 
Wharton  &  Co.  v.  Winch,  140  N.  Y.  287,  293,  35  N.  E.  589;  Moore  v. 
Taylor,  42  Hun,  45 ;  Jones  v.  City  of  New  York,  47  App.  Div.  39,  40, 
62  N.  Y.  Supp.  284. 

I  am  of  opinion  that  the  plaintiff  was  entitled  to  recover  the  balance 
due  and  also  for  the  extra  work,  but  the  judgment  should  be  reduced 
by  $380,  the  sum  awarded  for  prospective  profits,  and,  as  thus  mod- 
ified, affirmed,  with  costs  to  the  appellant 

Judgment  modified,  by  reducing  the  amount  thereof  as  entered  to 
the  stun  of  $497.53,  and,  as  so  modified,  aflirmed,  with  costs  to  appel- 
lant   All  concur. 


(197  App.  Div.  848) 

CARBONELLI  v.  CITY  OF  AMSTERDAM. 

,    (Supreme  Court,  Appellate  DivlsioD,  Third  Department.    July  7,  1921.) 

L  Municipal  eorporMwB  <&»36(4)— City  held  without  statotory  power  to 
tax  adiB/c&at  laudawnerB  for  sidewalk  od  property  acquired  bb  aaeeeosor 
to  two  villa^pes. 

Where  a  citizen  purchased  and  built  on  a  lot  adjacent  to  a  bridge  ap- 
proach owned  by  the  city,  as  successor,  by  Incorporation  and  annexation 
(Laws  1888,  c.  131),  to  two  Tillages,  which  Lad  purchased  the  bridge, 
with  its  approaches,  from  the  building  corporation,  assuming  all  ,it8 
rights  and  liabilities,  as  prescribed  by  Laws  1813,  c.  123,  including  Vhe 
duty  to  keep  in  repair  at  their  own  expense  (Laws  1864,  c.  352 )»  to 
which  obligation  the  city  succeeded,  the  latter  could  not,  under  Laws 
1911,  c.  242,  amending,  consolidating,  and  revising  the  acts  relative  to 
the  city  (section  2,  subd.  6,  thereof,  granting  aU  the  rights,  privileges, 
funcuons,  and  powers  then  exercised  by  it  under  laws  not  inconsistent 
therewith),  assess  to  such  citizen  the  cost  of  a  sidewalk  in  front  of  such 
lot,  but  on  the  bridge  approach  owned  by  the  city,  in  view  of  section  160, 
repealing  inconsistent  laws,  but  providing  that  such  repeal  should  not 
affect  any  act  done  or  right  vested,  nor  destroy,  impair,  or  take  away 
any  property  vested  or  right  or  remedy  acquired  under  any  act  repealed. 
Z.  Bridges  <6=>12— Statutes  <@=»218— City  cannot  tax  property  after  having 
unif ormily  recognized  its  lack  of  power  to  do  so  undor  statutes. 

Where  a  city,  recognizing  the  potency  of  a  proviso  in  the  repealing 
clause  of  an  act  (Laws  1911,  c.  242),  granting  it  the  same  powers  exer- 
cised by  it  under  an  act  (Laws  1888,  c  131)  with  reference  to  the  levying 
of  taxes  for  the  maintenance  of  a  bridge  approach,  that  such  repeal 
should  not  affect  any  vested  right,  remedy  or  property  acquired  thereto- 
fore, repeatedly  and  uniformly  thereafter  refrained  from  assessing  prop- 
erty adjacent  to  such  approach  for  the  cost  of  repairs  and  improvements 
thereon,  it  could  not  assess  the  property  of  an  adjacent  property  owner 
for  the  cost  of  a  new  sidewalk  on  the  approach;  the  rule  of  practical 
construction  applying. 

S.  Bridges  ^^=>^ — ^Approaches  are  part  of  Inri^eii 

The  approaches  are  part  of  the  bridge. 

Appeal  from  Trial  Term,  Montgomery  County. 

Action  by  Josephine  Carbonelli  against  City  of  Amsterdam.  From 
a  judgment  in  favor  of  plaintiif,  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

^s»For  other  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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Ambrose  P.  Fitz- James,  of  Amsterdam,  for  appellant 
J,  H.  Dealy,  of  Amsterdam,  for  respondent. 

KILEY,  J.  The  plaintiff  by  ample  evidence  sustained  all  of  the  al- 
legations of  her  complaint  upon  the  trial  of  this  action,  viz. :  That  by 
chapter  123  of  the  Xaws  of  1813  the  Amsterdam  Bridge  Company 
was  incorporated;  that  the  purpose  was  to  build  a  bridge  over  the 
Mohawk  river  between  the  towns  of  Amsterdam  and  Florida,  in  the 
county  of  Montgomery,  and  said  corporation  was  authorized  and  em- 
powered to  purdiase  ot  condemn  lands  necessary  for  the  construction 
of  said  bridge  and  the  approaches  thereto.  The  said  corporation,  as  a 
source  of  revenue,  was  authorized  to  construct  a  tollgate  and  house  on 
said  bridge  or  its  approach,  and  to  charge  and  collect  fares  and  tolls 
for  crossing  the  same.  Said  structure  was  to  be  kept  in  repair  by  said 
corporation,  and  in  default  thereof  the  whole  should  revert  to  the 
original  owners.  By  chapter  77  of  the  Laws  of  1820-21  the  Legislature 
in  1821  amended  and  altered  generally  the  charter  of  said  corporation, 
and  extended  its  corporate  life.  The  corporation  did  all  that  was  re- 
quired of  it  under  its  charter.  In  1864  the  village  of  Amsterdam  was 
at  one  end  of  said  bridge  and  the  village  of  Port  Jackson  at  the  other 
end.  By  chapter  352  of  the  Laws  of  1864  the  said  villages  of  Am- 
Amsterdam  and  Florida,  and  was  provided  that  the  trustees  of  said 
villages  at  the  expense  of  said  towns  should  keep  said  property  in  re- 
pair, assessing  the  expense  thereof  against  the  property  of  said  towns. 
This  was  done. 

In  1885  the  city  of  Amsterdam  was  incorporated,  and  as  to  this 
bridge  succeeded  to  the  rights  and  liabilities  of  the  village  and  town  of 
Amsterdam.  Laws  1885,  c.  131,  §  103.  In  1888  Port  Jackson  was  an- 
nexed to  the  city  of  Amsterdam,  by  chapter  131  of  the  Laws  of  1888. 
By  this  last  act  the  defendant  acquired  all  of  the  bridge  property  and 
succeeded  to  all  of  the  rights  and  liabilities  of  the  village  and  town  of 
Amsterdam  and  the  village  of  Port  Jackson  and  town  of  Florida.  That 
act  (amending  City  Charter,  §  103)  provided  with  reference  to  said 
bridge  as  follows : 

*The  common  cotmcil  of  the  dty  of  Amsterdam  shaU  have  charge  and 
control  of  the  bridge  over  the  Mohawk  river,  aud  It  shall  be  their  duty  to 
keeo  the  same  In  repair,  at  the  expense  of  the  city  of  Amsterdam,  to  he 
levied  and  collected  as  other  taxes  are  levied  and  collected  for  like  purpose.** 

This  IS  the  last  enactment  of  the  state  Legislature  we  find  directly 
referring  to  the  bridge  in  question.  Chapter  242  of  the  Laws  of  1911 
is  entitled : 

"An  act  to  amend,  consolidate  and  revise  the  several  acts  relative  to  the 
city  of  Amsterdam." 

By  section  1  the  act  shall  be  known  as  the  Amsterdam  City  Charter. 
The  second  section  of  said  act,  entitled  "Corporate  Powers,"  subdivi- 
sion 6,  reads : 

"To  have  and  exercise  all  the  rights,  privileges,  functions  and  powers 
now  prescribed  and  exercised  by  it  under  existing  or  subsequent  laws  and  not 
inconsistent  with  the  provisions  of  this  act." 

Section  160  of  said  act,  entitled  "Repeal,"  refers  to  the  acts  con- 
solidated, revised,  etc.,  and  provides; 
189N.Y.S.— 18 
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"Bat  such  repeal  shall  not  reyive  any  act  or  part  thereof  heretofore  re- 
pealed, nor  affect  any  act  done,  right  vested  or  established.  ♦  ♦  ♦  Nothing 
herein  contained  shall  be  construed  so  as  to  destroy,  impair  or  take  away 
any  property  vested  or  any  right  or  remedy  acquired  by  or  under  any  act 
hereby  repealed." 

The  Mohawk  river  passes  through  said  city  in  an  easterly  and  vyrest- 
erly  direction;  it  is  crossed  by  a  bridge,  which  is  approached  from 
the  north  and  the  south  on  a  street  designated  and  maintained  by  said 
city  as  Bridge  street.  This  bridge  is  approached  from  the  south,  hy  a 
high  embankment,  for  hundreds  of  feet  back  from  the  bridge.  This 
was  constructed  by  the  original  bridge  company,  incorporated  imder 
the  laws  of  1813,  supra,  as  a  part  of  that  enterprise  and  bridge.  The 
surface  of  this  approach  is  20  feet  above  the  land  level  at  the  bridge, 
and  slopes  back  until  it  merges  with  the  highway  or  street  at  a 
grade  level  with  the  natural  surface  of  the  ground  in  that  locality. 
The  plaintiff  purchased  the  vacant  lot  east  of  said  approach  and  soutia 
of  the  bridge ;  her  lot  being  bounded  on  the  west  by  Bridge  street. 
She  built  a  building  upon  a  foundation  constructed  by  her  on  her  own 
land  and  independent  of  the  wall  of  the  approach,  which  approachii^ 
wall  tapered  from  its  extreme  east  line  upward  toward  the  level  of 
the  approach.  Between  her  building  and  the  east  line  of  the  approach, 
and  as  a  part  of  said  approach,  the  city  built  a  foundation  and  laid 
a  sidewalk. 

[1]  It  appears  from  the  evidence  that  the  sidewalk  and  foundation 
aforesaid  became  out  of  repair  or  insufficient  for  the  growth  and  ad- 
vancement of  the  city,  and  in  1917  the  common  council  of  the  ap- 
pellant city  built  a  new  walk  along  and  in  front  of  plaintiffs  property, 
but  on  the  city  property  taken  over  as  aforesaid,  and  taken  over  un- 
der the  conditions  above  set  forth,  and  assessed  the  cost  against  the 
plaintiff's  property.  This  action  was  taken  under  the  provisions  of  the 
law  of  1911,  supra.  To  avoid  a  sale  of  her  property  the  plaintiff  paid 
the  amount  assessed  against  her,  but  paid  it  under  protest,  thus  saving 
her  rights  for  any  future  move  that  she  might  be  advised  was  available 
to  her.  She  sued  the  city  and  was  successful ;  the  city  appealed.  The 
city  justifies  its  action  by  relying  on  the  law  of  1911,  supra.  If  there 
was  no  other  law  involved,  its  position  would  be  impregnable ;  but  we 
have  seen  that  this  same  law  saves  any  and  all  rights  theretofore  exist- 
ing under  any  statute  theretofore  enacted  and  imder  which  such  rights 
had  been  created. 

[2]  The  potency  of  this  saving  clause  (section  160)  in  the  statute 
of  1911  aforesaid  has  been  repeatedly  recognized  and  confirmed  by 
the  city  since  said  enactment ;  in  1913,  1914,  and  1917  such  instances 
occur ;  and  this  plaintiff  is  the  only  one,  and  her  case  is  the  only  ex- 
ception to  the  general  rule  followed  since  1864.  These  acts  have  been 
uniform,  and  the  rule  of  practical  construction  applies.  Mayor,  etc., 
of  City  of  N.  Y.  v.  Starin,  106  N.  Y.  1,  12  N.  E.  631 ;  Power  v.  Vil- 
lage of  Athens,  99  N.  Y.  592,  2  N.  E.  609. 

[3]  That  the  approaches  are  part  of  the  bridge  has  been  settled  in 
this  department.  Edwards  v.  Ford,  22  App.  Div.  277,  47  N.  Y.  Supp. 
995.    There  are  many  decisions  in  this  state  to  the  same  effect. 

The  iudg:ment  should  be  affirmed,  with  costs.    All  concur. 
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fll5  Misc.  Rep.  646) 

DE  MILLE  CO.  et  aL  ▼.  CASET  ei  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    June  30,  1921.) 

L  CoDtraeto  ^=»318— AmnilUDr  ezecatory  oontnct  for  breach  by  other  party 
Is  not  ''raseissioii.'' 

Though  It  is  not  unusual  to  characterize  the  annulling  of  an  executory 
contract  for  breaches  affecting  the  consideration  as  a  rescission,  and  to 
attempt  to  adjudge  the  rights  of  the  parties  by  the  rules  applicable  to 
rescissiOD,  such  a  termination  of  the  contract  is  not  a  ''rescission"  In  the 
true  sense  of  the  term. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Rescission.] 

2.  Contracts  ^=»318— Breach  so  sobstaatial  as  to  defeat  purpose  of  oontract 

warrants  termlnai;ioo  by  other  party. 

Where  there  has  been  a  breach  of  an  executory  contract,  whether  in  the 
payment  of  the  consideration  or  otherwise,  so  substantial  and  funda- 
mental as  to  tend  strongly  to  defeat  the  object  of  the  parties  in  making 
the  contract.  It  may  be  terminated  by  the  injured  party. 

3.  Contrajcts  <)=>313C^)— Nonpayment  of  substantial  portion  of  consideration 

warrants  tevminalion,  regardless  of  motive. 

Where  the  licensee  of  the  right  to  exhibit  motion  picture  films  of  copy- 
righted dramas  had  failed  to  pay  the  consideration  therefor  for  a  sub- 
stantial portion  of  the  period  of  the  license,  and  there  was  no  Indica- 
tion that  he  would  make  payments  in  the  future,  the  licensor  could  ter- 
minate the  contract,  regardless  of  whether  the  failure  to  make  the  pay- 
ments was  willful  on  the  part  of  the  licensee  or  was  due  merely  to  neg- 
lect or  inability. 

4.  Equity  <^=»15— Mere  right  to  tenninato  contract  does  not  authorize  suit  in 

equity  for  caneellation. 

The  mere  fact  that  a  party  to  an  executory  contract  has  a  right  to 
terminate  it  because  of  breach  thereof  by  the  other  party  does  not  give 
equity  Jurisdiction  to  decree  a  cancellation  of  the  contract,  since  recovery 
of  damages  by  an  action  at  law  may  6e  an  adequate  remedy. 

5.  CopyrightB  4$==>48— Equity  can  decree  cancellation  of  copyright  license  for 

noi^iayment  of  consideration. 

Where  a  licensor  of  the  right  to  exhibit  motion  picture  films  of  copy- 
righted dramas  had  the  right  to  terminate  the  license  for  nonpayment 
of  the  consideration,  which  right  the  licensee  refused  to  recognize,  but 
continued  to  exhibit  the  pictures,  equity  can  decree  a  cancellation  of  the 
contract  at  the  suit  of  the  licensor. 

6.  Account  •C=>12 — ^Equity  has  Jurisdiction  over  aceonnting,  where  plaintiff 

did  not  know  facts  from  which  damages  coold  be  computed. 

Equity  has  Jurisdiction  over  an  accounting  lietween  a  licensor  and 
licensee  of  the  right  to  exhibit  motion  picture  films  of  copyrighted  dramas, 
where  the  licensor  did  not  have  and  could  not  acquire  Imowledge  of  the 
facts  on  which  the  amount  due  it  could  be  computed. 

7.  Coorte  ^=>489  (4) — State  court  cannot  compel  an  accounting  deponing  on 

copyright. 

The  state  court  has  ao  Jurisdiction  over  an  accounting,  where  the  rights 
of  the  parties  depend  on  a  copyright  under  the  laws  of  the  United  States. 

8.  Copyrights  «s»48— licensee  held  bound  to  account  for  use  of  films  before 

notice  terminating  license. 

In  suit  to  cancel  a  license  for  the  exhibition  of  motion  picture  films  of 
copyrighted  dramas  the  licensee  is  bound  to  account  to  the  licensor  for 
the  agreed  consideration  up  to  the  time  he  received  notice  of  the  termi- 
nation of  the  license,  though  he  had  assigned  the  license  to  another, 
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where  the  contract  required  him  to  pay  the  consideration  for  the  exhibi- 
tions, wheresoever  and  by  whomsoever  they  might  be  given. 

9.  Equity  <D=»39<l)^WiU  give  fuU  relief  In  ease  over  which  Jurisdiction  is 

acquired. 

In  order  to  avoid  unnecessary  litigation,  courts  of  equity  which  have 
once  assumed  jurisdiction  of  a  cause  will  administer  such  relief  as  the 
nature  of  the  case  and  the  facts  demand,  and  bring  that  relief  down  to 
the  close  of  the  litigation. 

10.  Copyrights  ^=»48— Lieensee  iield  estopped  to  deny  right  to  aeeoonting 
after  termlDation  of  license. 

A  licensee,  who  had  resisted  the  licensor's  attempt  to  terminate  the 
license  for  nonpayment  of  the  consideration,  is  estopped  to  deny  his 
liability  to  account  for  the  consideration  for  the  period  of  such  resist- 
ance, during  which  he  was  exercising  the  rights  conferred  by  the  license. 

11.  Copyrights  <»»4S-AflBlgnees  of  ileense  held  not  required  to  aeeount  to 
licensor. 

Assignees  of  a  license  for  the  exhibition  of  motion  picture  films  of 
copyrighted  dramas  are  not  required  to  account  to  licensor  for  the  com- 
pensation provided  by  the  license,  which  the  licensee  agreed  to  pay  whom- 
soever the  films  were  exhibited,  where  there  has  been  no  novation  and 
cannot  be  required  to  account  for  exhibitions  after  notice  terminating 
the  license,  since  they  were  then  liable  only  for  breach  of  the  copyright, 
which  was  not  within  the  jurisdiction  of  the  state  court. 

Action  by  the  De  Mille  Company  and  others  against  Pat  G.  Casey 
and  others. .  Decree  rendered  for  plaintiffs. 

Ernst,  Fox  &  Cane,  of  New  York  City  (Nathan  Burkan  and  Mel- 
ville H.  Cane,  both  of  New  York  City,  of  counsel),  for  plaintiffs. 

Charles  F.  Kingsley,  of  New  York  City  (Anthony  J.  Ernest,  of  New 
York  City,  of  counsel),  for  defendant  Biograph  Co. 

Aronson  &  Salant,  of  New  York  City  (Louis  Salant,  Mortimer 
Fishel,  and  I.  M.  Dittenhoefer^  all  of  New  York  City,  of  counsel),  for 
defendant  Protective  Amusement  Co. 

Prince  &  Nathan,  of  New  York  City  (Sidney  J.  Loeb  and  Leon 
Prince,  both  of  New  York  City,  of  counsel),  for  defendant  Casey. 

HOTCHKISS,  J.  The  record  in  this  case  is  voluminous,  but  what 
I  conceive  to  be  the  material  facts  are  comparatively  simple.  The  De 
Mille  Company  was  the  owner  of  copyrights  of  13  stage  plays.  On 
March  19,  1913,  plaintiffs  entered  into  a  contract  with  the  defendant 
Casey,  by  which  Casey  and  his  assignee  were  given  the  sole  and  ex- 
clusive right  to  produce  and  to  license  others  to  produce  said  plays  in 
motion  pictures,  in  consideration  of  which  Casey  agreed  to  pay  the 
De  Mille  Company  weekly  a  royalty  of  $75  per  week  for  each  and 
every  week  that  each  of  said  plays  should  be  exhibited.  In  the  event 
Casey  sold  the  right  to  produce  any  of  the  pictures  in  any  foreign  coun- 
try the  De  Mille  Company  was  to  receive  5  per  cent,  of  all  sums  realiz- 
ed therefrom  by  Casey  or  his  assigns,  the  same  to  be  paid  weekly  or 
within  one  week  after  the  receipt  of  said  earnings  by  Casey.  Casey's 
rights  under  the  contract  were  to  continue  for  8  years  from  the  date 
thereof,  "and  thereafter  as  long  as  the  royalties  are  paid  at  the  rate 
and  as  herein  provided."  On  receipt  of  the  manuscripts  of  the  plays 
Casey  was  to  pay  $1,000,  and  60  days  thereafter  the  further  sum  of 
$1,250  as  advance  royalties.    Casey  received  the  manuscripts  and  paid 
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the  $2^50.  The  Protective  Amusement  Company  (hereinafter  called 
the  Amusement  Company),  in  which  Casey  and  Klaw  &  Erlanger 
were  the  ones  principally  interested,  was  promptly  organized,  and 
Casey  transferred  to  this  company  his  rights  under  the  De  Mille  con- 
tract. 

On  May  28,  1913,  the  Amusement  Company  entered  into  a  contract 
with  the  Biograph  Company  the  material  terms  of  which  were  as 
follows:  The  Amusement  Company  agreed  to  provide  copyrights, 
plays,  and  subjects  for  motion  pictures,  and  also  to  supply  the  actors, 
scenery,  costumes,  and  other  accessories  and  direct  the  work  of  the 
actors  in  the  making  of  pictures;  the  Biograph ' Company  agreed  to 
take  the  pictures  and  make  the  films ;  the  Amusement  Company  was  to 
make  contracts  with  exhibitors  for  the  exhibition  of  the  pictures,  the 
films  for  which  were  to  be  delivered  to  exhibitors  by  the  Biqgraph 
Company;  the  Amusement  Company  was  to  collect  the  rentals  from 
the  exhibitors,  and  was  to  pay  the  Biograph  Company  a  fixed  sum  per 
foot  of  film  and  reimburse  it  for  certain  expenses,  and  in  addition  was 
to  pay  that  company  40  per  cent,  of  the  remaining  sum ;  the  Biograph 
Company  agreed  to  render  weekly  statements  of  the  sums  due  it,  and 
the  contract  was  to  continue  for  10  years  from  July  15,  1913.  In  all 
some  34  plays,  including  plaintiff's  13,  came  under  the  operations  of 
this  contract,  and  of  the  plaintiff's  plays  films  were  made  of  12  (all 
except  "The  Royal  Mounted")  between  August  30,  1913,  and  March 
30,  1914.  These  12  films  were  first  "released"— i.  e.,  delivered  to 
exhibitors — ^between  May,  1914,  and  May,  1916.  Certain  of  the  more 
popular  of  the  12  were,  after  an  initial  period  of  exhibition,  "released" 
a  second  time  for  a  further  run.  The  first  distribution  of  films  to  ex- 
hibitors was  made  by  the  Amusement  Company  through  the  medium 
of  one  Waters  as  agent.  Films  of  9  plays  were  thus  marketed  by 
Waters,  who  between  March  and  June,  1914,  paid  the  Biograph  Com- 
pany $19,500  as  its  proportion  of  the  rentals  collected. 

Casey  rendered  statements  and  made  payments  to  the  De  Mille  Com- 
pany up  to  October  5,  1914.  These  statements  covered  but  4  of  the 
films,  although  during  the  same  period  at  least  two  other  films  were 
exhibited.  No  statements  were  ever  made  by  Casey  after  said  date, 
and  the  statements  that  were  made  were  not  based  upon  any  accurate 
data,  because  Waters  never  made  written  reports.  The  figures  thus 
reported  by  Casey  were  by  him  made  up  from  information  gleaned  in 
part  from  rumor  and  sources  of  theatrical  publicity  and  in  part  from 
conversations  with  Waters,  but  of  this  the  De  Mille  Company  was 
not  told.  In  the  spring  of  1914  Klaw  was  president  or  treasurer,  or 
both,  Casey  vice  president,  and  Erlanger  managing  director,  of  the 
Amusement  Company.  Klaw  &  Erlanger  were  also  largely  interested 
in  the  General  Film  Company,  a  corporation  which  controlled  many 
local  exchanges  or  agencies  for  the  renting  of  films.  At  some  time 
during  this  period,  and  as  the  result  of  conferences  between  Kennedy, 
president  of  the  Biograph  Company,  Klaw,  Erlanger,  and  Casey,  the 
Amusement  Company  was  practically  eliminated  from  all  active  part  in 
the  production  and  distribution  of  the  films  of  plaintiff's  plays.    There 
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was  no  written  agreement,  and  exactly  what  agreement  was  made  is  not 
clear. 

A  resolution  of  the  board  of  directors  of  the  General  Film  Com- 
pany entered  in  its  minutes  is  the  only  writing  referring  to  the 
transaction,  and  from  this  it  appears  that  the  General  Film  Company 
was  substituted  for  the  Amusement  Company  as  the  distributor  of  the 
films,  and  that  from  the  rentals  it  received  from  exhibitors  the  Film 
Company  was  to  pay  certain  fixed  sums  to  the  Biograph  Company 
and  70  per  cent,  of  the  remaining  gross  receipts.  Exactly  what  com- 
pensation this  new  arrangement  left  for  the  Amusement  Company  does 
not  appear.  At  or  about  this  time  arrangements  were  made  to  market 
the  films  abroad,  and  one  Nichols  was  chosen  as  the  medium  for  this 
work,  which  resulted  in  the  receipt  of  substantial  sums.  The  General 
Film  Company  received  weekly  reports  from  its  exchanges  of  the  plac- 
ing of  pictures  and  the  rentals  therefrom,  and  every  2  weeks  that  com- 
pany reported  to  the  Biograph  Company  and  made  the  payments  to 
whiph  the  latter  company  was  entitled.  This  custom  continued  until 
about  June,  1919,  when  the  General  Film  Company  became  bankrupt. 

For  a  short  time  the  Biograph  Company  from  time  to  time  made  cer- 
tain reports  of  its  receipts  to  the  Amusement  Company,  but  there  was 
no  regularity  in  the  rendition  of  these  reports,  which  finally  ceased. 
The  Biograph  Company  paid  no  money  to  the  Amusement  Company, 
and  claimed  to  withhold  payments  because  of  debts  asserted  to  be  ow- 
ing to  it  by  that  company.  The  sums  earned  by  said  films,  and  to  which 
the  De  Mille  Company  was  entitled  as  royalties  under  its  contract  with 
Casey,  aggregated  a  sum  greatly  in  excess  of  the  total  amount  paid 
by  Casey  to  the  De  Mille  Company.  Repeated  demands  were  made  by 
plaintiflFs  upon  Casey  to  comply  with  his  contract,  but  his  uniform  ex- 
cuse for  failing  so  to  do  was  that  he  could  get  no  statements  showing 
what  use  had  been  made  of  the  films.  On  February  25,  1916,  plain- 
tiffs gave  to  all  the  defendants  written  notice  that  it  elected  to  terminate 
the  contract  with  Casey  because  of  his  failure  to  pay  royalties,  and 
that  further  exhibition  of  the  films  was  prohibited.  This  notice  was 
wholly  ignored  and  the  exhibition  of  the  plays  was  continued. 

It  is  contended  by  the  Amusement  Company  that  at  all  times  it  in 
good  faith  and  to  the  best  of  its  ability  sought  to  secure  from  both  the 
Biograph  Company  and  the  General  Film  Company  statements  of  the 
use  made  of  the  films  and  of  the  moneys  earned,  and  that  its  failure 
so  to  do  was  in  no  way  attributable  to  any  neglect  on  its  part.  A  similar 
claim  is  advanced  on  the  part  of  Casey.  There  is  much  in  the  record 
to  cast  suspicion  upon  the  bona  fides  of  each  of  these  defendants,  but 
inasmuch  as  in  my  opinion  this  feature  of  the  case  is  immaterial  no 
finding  need  be  made  thereon.  In  the  present  action  plaintiffs  seek  to 
have  the  contract  with  Casey  terminated,  that  the  several  defendants 
be  enjoined  from  further  use  of  the  films,  and  that  they  account. 

The  primary  question  is:  May  the  contract  be  annulled?  A  brief 
analysis  of  its  nature  and  terms  will  be  helpful.  It  was  a  license  to 
Casey  and  his  assigns  to  enjoy  some  of  the  rights  (whatever  they  may 
have  been)  inherent  in  plaintiff  as  owner  of  the  copyrights  in  the  plays ; 
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i.  e.,  the  rights  to  dramatize,  produce,  and  exhibit  them  in  the  form  of 
motion  pictures.  For  the  use  of  each  of  the  several  plays  a  weekly 
royalty  was  reserved  for  each  week  it  was  exhibited,  "wheresoever  and 
by  whomsoever,"  and  this  royalty  was  to  be  paid  weekly.  An  advance 
on  account  of  prospective  royalties  was  paid;  but  inasmuch  as  the 
royalties  earned  exceeded  this  sum,  this  advance  payment  is  not  material 
as  an  equitable  feature  in  defendants*  favor  in  determining  plaintiffs' 
right  to  cancel.  Hurst  v.  Trow  Printing  &  Bookbinding  Co.,  2  Misc. 
Rep.  361,  22  N.  Y.  Supp.  371,  affirmed  on  opmion  below  142  N.  Y.  637, 
37  N.  E.  566.  The  term  of  the  contract  was  8  years  from  its  date, 
"and  thereafter,'*  as  long  as  the  prescribed  royalties  should  be  paid. 
It  ran  to  Casey  and  his  assignee.  It  was  assigned.  The  films  were 
first  available  for  rental  to  exhibitors  in  May,  1914.  No  royalties  were 
paid  after  October  5,  1914.  At  this  time  only  about  thirteen-sixteenths 
of  the  8-year  term  had  expired.  This  failure  to  pay  may  or  may 
not  have  been  due  to  willfulness,  but  there  was  never  on  the  part  of 
Casey  or  his  assignee  any  express  repudiation  of  liability  to  pay.  Stated 
in  terms  most  favorable  to  the  defendants,  Casey  had  availed  himself 
of  his  right  to  assign,  and  his  assignee,  upon  which  he  depended  to  be 
put  in  funds,  had  so  placed  itself  in  the  hands  of  another  as  to  in- 
capacitate itself  to  collect  the  part  of  the  earnings  to  which  it  was 
entitled.  It  thus  appears  that  save  for  a  comparatively  insignificant 
period  the  consideration  for  the  contract  failed,  and  under  circum- 
stances which  gave  no  reasonable  ground  for  supposing  that  this  fail- 
ure was  not  permanent. 

[1]  It  is  not  unusual  to  characterize  the  annulling  of  an  executory 
contract  for  breaches  affecting  the  consideration  as  a  "rescission,"  and 
to  attempt  to  adjudge  the  rights  of  the  parties  by  the  rules  applicable 
where  "rescission"  ab  initio  is  sought  in  a  court  of  equity.  Counsel  for 
certain  of  these  defendants  have  been  betrayed  into  this  mistake.  But 
as  was  said  in  Elterman  v.  Hyman,  192  N.  y.  113,  126,  84  N.  E.  937 
(127  Am.  St.  Rep.  862,  15  Ann.  Cas.  819) : 

**The  termination  of  a  contract  as  to  the  future  by  one  party  owing  to 
the  default  of  the  other  is  a  rescission  neither  ab  initio  ngr  in  any  other 
true  sense." 

See,  also.  Anvil  Mining  Co.  v.  Humble,  153  U.  S.  540,  551,  14  Sup. 
Ct.  876,  38  h.  Ed.  814;  Hurst  v.  Trow  Printing  &  Bookbinding  Co., 
supra. 

[2]  Without  regard  for  what  may  be  the  rule  in  other  jurisdictions, 
I  think  there  is  ample  authority  in  this  state  for  the  proposition  that, 
where  there  has  been  a  breach  of  an  executory  contract  such  as  the 
present,  whether  it  be  in  the  payment  of  the  consideration  or  other- 
wise, "so  substantial  and  fundamental  as  to  strongly  tend  to  defeat  the 
object  of  the  parties  in  making  the  contract,"  it  may  be  terminated  by 
the  injured  party.  Callanan  v.  Keeseville,  A.  C.  &  L.  C.  R.  Co.,  199 
N.  Y.  268,  92  N.  E.  747;  Raftery  v.  Worid  Film  Corporation,  180  App. 
Div.  475,  167  N.  Y.  Supp.  1027;  Hurst  v.  Trow  Printing  &  Bookbind- 
ing Co.,  supra;  Saltus  v.  Belford  Co.,.  133  N.  Y.  499,  31  N.  E.  518; 
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Hyatt  V.  Ingalls,  124  N.  Y.  93,  26  N.  E.  285;  Bobbs-Memll  Co.  v. 
Universal  Film  Mfg.  Co.  (Sup.)  160  N.  Y.  Supp.  37. 

[3]  As  a  practical  matter  it  made  no  difference  to  the  De  Mille  Com- 
pany whether  its  failure  to  receive  royalties  was  due  to  a  repudiation 
of  the  contract  on  Casey's  part,  to  willfulness,  or  to  impecuniosity. 
Whether  the  default  was  willful  or  from  neglect  merely  is  in  my  opin- 
ion immaterial.  See  Callanan  v.  Keeseville,  A.  C.  &  L.  C.  R.  Co.,  su^ra, 
199  N.  Y.  287,  92  N.  E.  747.  It  is  the  result  of  the  breach  not  the 
motive,  the  effect  of  the  breach  upon  the  mutuality  of  the  contract,  for 
which  the  law  has  regard.  As  Prof.  Williston  says  in  his  essay  on 
Repudiation  of  Contracts,  14  Harv.  Law  Rev.  317: 

"The  essential  element  whicli  exists  in  all  these  cases  is  something  still 
to  be  performed  in  the  future  under  the  contract,  which,  as  he  has  made 
manifest,  he  is  not  going  to  perform.  ^Thether  the  reasop  he  discloses  for  his 
prosi>ectlTe  failure  to  perform  is  because  he  cannot  or  because  he  will  not 
seems  wholly  immaterial,  though  the  word  'repudiation*  is  more  strictly 
appropriate  to  cases  where  an  intention  not  to  perform  is  manifested  irre- 
spectlve  of  ability." 

See,  also,  Williston  on  Contracts,  vol.  2,  p.  1656. 

An  analogy  to  the  right  to  abrogate  in  such  cases  as  the  present  is 
found  in  the  former  con:imon-law  rule  in  this  state  (Kokomo  Straw- 
board  Co.  V.  Inman,  134  N.  Y.  92,  31  N.  E.  248;  Nichols  v.  Scranton 
Steel  Co.,  137  N.  Y.  471,  33  N.  E.  561)  governing  the  seller's  right  to 
terminate  for  nonpa)rment  in  tHe  case  of  sales  of  goods  deliverable  and 
to  ^  paid  for  in  installments.  The  present  test  in  such  cases,  as  pre- 
scribed by  the  Sales  Act,  has  been  expressed  in  language  that  may  well 
be  adopted  in  actions  such  as  this,  namely,  that  the  ri^ht  to  terminate 
"depends  upon  the  question  whether  the  default  is  so  substantial  and  im- 
portant as  in  truth  and  fairness  to  defeat  the  essential  purpose  of  the 
parties."  Helgar  Corp'n  v.  Warner's  Features,  222  N.  Y.  449,  453, 
119  N.  E.  113. 

[4]  Of  course,  because  a  plaintiff  may  have  the  right  to  terminate 
the  particular  contract,  it 'does  not  necessarily  follow  that  he  may  come 
into  a  court  of  equity  for  a  decree  of  cancellation.  His  rights  may  be 
such  as  are  solely  cognizable  in  a  court  of  law,  where  a  judgment^  for 
damages  will  afford  complete  compensation  and  relief  for  any  injury- 
he  has  suffered.  Such  is  the  case  arising  from  the  breach  of  an  ordi- 
nary contract  for  the  sale  and  delivery  of  goods  in  installments. 

[5]  But  in  a  case  like  the  present,  where  the  contract  confers  upon 
the  defendant  the  privilege  to  use  and  enjoy  a  property  right  belonging 
to  the  plaintiff,  which  privilege  the  defendant  continues  to  enjoy  and 
to  make  use  of  to  plaintiff's  injury,  notwithstanding  his  (defendant's) 
material  breach  of  the  contract,  plaintiff  invokes  but  an  elementary 
principle  of  equity  jurisdiction  when  he  seeks  a  decree  to  establish  his 
rights.  In  such  a  case  plaintiff  may  or  may  ttot,  before  he  commences 
his  action,  have  given  defendant  notice  of  his  election  to  terminate. 
But  if  such  notice  has  been  given  and,  as  here,  defendant  has  ignored 
the  notice,  reason  and  justice  require  that  plaintiff  be  given  a  decree 
that  will  make  effective  the  termination  which  was  theoretically  ac- 
complished by  the  notice. 
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[I]  There  is  a  still  further  ground  on  which  the  jurisdiction  of  a 
court  of  equity  may  here  be  invoked.  By  the  very  nature  of  its  agree- 
ment with  Casey  the  be  Mille  Company  could  have  no  knowledge, 
save  as  gained  from  rumor  and  gossip,  of  the  extent  of  the  use  made  of 
the  films.  Casey,  too,  had  put  it  beyond  his  power  to  obtain  more  ex- 
tended information,  save  as  it  might  be  accorded  to  him  by  the  Bio- 
graph  Company,  which  latter  company  had  in  effect  repudiated  all 
obligation  to  enlighten  the  Amusement  Company  concerning  the  ex- 
hibiticm  of  the  films  or  the  earnings  therefrom.  Such  was  the  condi- 
tion at  the  time  plaintiffs  served  their  notice  of  revocation,  and  so  it 
continued,  the  Biograph  paying  no  heed  to  the  notice.  The  territory  in 
which  the  fihns  might  be  exhibited  was  unlimited,  and  the  earning  value 
of  plaintiffs'  plays  in  the  form  of  motion  pictures  necessarily  diminish- 
ed as  the  plays  became  more  familiar  to  the  public  through  the  exhibi- 
tion of  these  films.  But  to  estimate  the  resulting  damage  would  be 
difficult,  if  not  impossible,  and  from  this  circumstance  equity  will  as- 
sume jurisdiction.  Callanan  v.  Keeseville,  A.  C.  &  L.  C.  R.  Co.,  supra, 
199  N.  Y.  287,  92  N.  E.  747;  Raftery  v.  World  Film  Corporation, 
supra,  180  App.  Div.  482,  167  N.  Y.  Supp.  1027. 

The  principle  of  law  on  which  the  right  to  terminate  in  any  case 
exists  is  founded  upon  the  doctrine  of  failure  of  consideration  and  is 
one  of  the  phases  of  the  law  of  anticipatory  breach.  Precisely  to  what 
class  of  contracts  this  doctrine  is  applicable  I  do  not  consider  it  neces- 
sary to  determine.  Cf.  Kelly  v.  Security  Mutual  Life  Ins.  Co.,  186 
N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661 ;  McCready  v.  Lindenborn, 
172  N.  Y.  400,  65  N.  E.  208;  Nfchols  v.  Scranton  Steel  Co.,  supra; 
Werner  v.  Werner,  169  App.  Div.  9,  154  N.  Y.  Supp.  570;  Bauchle  v. 
Bauchle,  185  App.  Div.  590,  173  N.  Y.  Supp.  292;  Moore  v.  Security 
Trust  &  Life  Ins.  Co.,  168  Fed.  496,  93  C.  C.  A.  652 ;  Washington  Coun- 
ty V.  Williams,  111  Fed.  801,  49  C.  C.  A.  621 ;  Roehm  v.  Horst,  178  U. 
S.  1, 20  Sup.  Ct.  780, 44  L.  Ed.  953.  The  right  to  terminate  has  so  often 
been  the  subject  of  a  favorable  decree  in  actions  analogous  to  the  pres- 
ent (vide  cases  first  hereinbefore  cited)  that  I  refrain  from  analyzing 
the  cases  last  above  cited  and  from  attempting  further  to  sustain  the 
jurisdiction  of  the  court  to  entertain  this  action. 

Plaintiffs'  right  to  terminate  the  contract  and  to  come  into  equity 
for  a  decree  making  that  termination  effective  having  been  established, 
it  remains  to  inquire  what  further  relief  in  the  way  of  accounting  may 
be  had  against  the  various  defendants.  Plaintfns  never  copyrighted 
any  screen  versions  of  their  stage  plays.  Screen  copyrights  for  a  num- 
ber of  the  plays  in  question  were  put  in  evidence.  They  were  taken  out 
in  the  name  of  Klaw  &  Erlanger,  who  were  executive  officers  of  and 
evidently  in  control  of  the  Amusement  Company.  By  what  right  or 
under  what  circumstances  these  persons  secured  these  copyrights  does 
not  appear.  The  remainder  of  the  screen  plays  were  not  shown  to 
have  been  copyrighted  by  anybody.  No  evidence  was  o^ered  to  connect 
plaintiffs  with  any  of  the  screen  copyrights.  They  are  not  even  men- 
tioned in  the  complaint  or  in  any  of  tiie  answers,  and  Klaw  &  Erlanger 
are  not  parties  hereto. 
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[7]  The  question  of  screen  copyright  or  the  liability  of  any  of  the 
defendants  to  account  because  thereof,  either  before  or  after  "the  no- 
tice of  revocation  of  February  25,  1916,  does  not,  in  my  opinion,  enter 
into  the  case.  If  the  plaintiffs'  right  to  an  accounting  against  any  of 
the  defendants  depended  upon  the  federal  Copyright  Law,^  concededly 
this  court  would  be  without  jurisdiction  to  enforce  it.  Whatever  rights 
plaintiflfs  have  must,  if  sought  to  be  enforced  in  this  action,  be  such  as 
arise  under  the  contract  or  as  the  common  law  gives. 

[8]  The  license  to  exhibit  ran  to  Casey  and  his  assigned;  but  the 
promise  to  pay  was  by  Casey,  "wheresoever  axid  by  whomsoever"  the 
films  might  be  exhibited.  Casey's  personal  liability  to  account,  at  least 
up  to  notice  of  termination,  is  tiius  so  clear  from  the  terms  of  the  con- 
tract itself  as  to  render  unnecessary  any  consideration  of  the  law 
governing  the  liability  of  a  party  to  a  contract  who  has  assigned  his 
rights  thereunder.  See  Wilson  v.  Mechanical  Orguinette  Co.,  170  N. 
Y.  542,  63  N.  E.  550.  For  the  period  subsequent  to  the  notice  of  rev- 
ocation the  right  to  compel  Casey  to  account  is  not  clear.  It  may  be 
conceded  that  the  notice  terminated  the  contract  without  the  aid  of 
a  court  of  equity.  Schalkenbach  v.  National  Ventilating  Co.,  129  App. 
Div.  389,  113  N.  Y.  S.  352;  Russell  Hardware  &  implement  Manu- 
facturing Co.  V.  Utica  Drop  Forge  &  Tool  Co.,  195  N.  Y.  54,  87  N.  E. 
788,  where  there  had  been  no  notice. 

[9]  But  to  make  the  notice  of  revocation  effectual,  and  to  put  a  stop 
to  the  wrongs  growing  out  of  defendants'  refusal  to  respect  the  notice, 
an  appeal  to  a  court  of  equity  was  necessary.  One  of  the  fimc- 
tions  of  equity  is  to  avoid  unnecessary  litigation,  and  it  is  a  truism 
to  say  that,  when  courts  of  equity  have  once  assumed  jurisdic- 
tion, it  is  their  practice  to  administer  such  relief  as  the  nature  of 
the  case  and  the  facts  demand,  and  to  bring  that  relief  down  to  the 
close  of  the  litigation.  Kilbourne  v.  Board  of  Supervisors,  137  N.  Y. 
170,  178,  33  N.  E.  159. 

[10]  Casey  is  in  no  position  to  resist  the  exercise  of  such  jurisdic- 
tion. The  estoppel  which  closes  his  mouth  to  dispute  plaintiffs'  title 
while  the  contract  was  in  operation,  and  before  it  was  terminated,  has 
continued  during  the  time  he  has  resisted  plaintiffs'  present  attempt  to 
enforce  recognition  of  their  rights  by  judicial  decree.  Why,  then, 
should  this  decree  not  carry  Casey's  accounting  down  to  the  date  of  its 
entry?  Why  remit  plaintiff  to  some  other  action  for  such  of  his  license 
fees  as  have  arisen  subsequent  to  his  notice  of  termination  ?  I  can  see 
no  reason  for  so  doing,  and  unless  restrained  by  controlling  authority 
the  plainest  principles  of  equity  require  that  such  a  course  should  be 
avoided. 

But  it  may  be  said  that  in  Hyatt  v,  Ingalls  and  Saltus  v.  Belford  Co., 
supra,  and  similar  cases,  the  accounting  was  expressly  limited  to  the 
date  when  the  contract  was  terminated  or  rescinded.  True,  but  I  think 
the  cases  are  distinguishable.  In  those  cases,  and  in  all  similar  cases 
of  contracts  involving  copyrights  or  patents,  a  state  court  cannot  ignore 
the  fact  that  its  jurisdiction  is  strictly  limited  to  such  rights  as  arise 
from  the  contract.     From  and  after  the  termination  of  the  contract 

^U.  S.  Comp.  St.  §§  9517-9584. 
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in  such  cases,  the  compensation  for  the  use  of  the  copyright  or  patent 
is  strictly  a  matter  for  the  federal  courts.  This  diflference  in  the  nature 
or  quality  of  the  compensation  for  use  in  such  cases  before  and  after 
termination  or  rescission  does  not  cease  because  it  is  made  the  subject 
of  a  decree.  And  although  the  wrongdoer  may 'himself  be  said  to  be 
estopped  from  denying  the  contract  so  long  as  he  takes  its  benefits,  his 
estoppel  cannot  be  made  a  medium  for  conferring  upon  state  courts 
Jurisdiction  of  a  subject  matter  they  do  not  possess. 

[11]  But,  as  I  have  shown,  we  have  here  no  question  of  copyright. 
For  these  reasons  Casey's  accounting  should  run  until  decree  shall  be 
entered.  De  Bekker  v.  Stokes  Co.,  1(58  App.  Div.  452,  153  N.  Y. 
Supp.  1066;  opinion  on  reargumcnt,  172  App.  Div.  960,  157  N.  Y. 
Supp.  576,  affirmed  219  N.  Y.  573,  114  N.  E.  1064.  As  for  the  other 
defendants,  I  see  no  principle  on  which  they  may  be  held  to  account 
either  before  or  after  the  notice  of  termination.  Although  they  ac- 
quired whatever  interests  in  the  plays  they  may  have  had  subject  to  the 
contract  between  plaintiff  and  Casey  (Farmers'  Loan  &  Trust  Co.  v. 
Galesburg,  133  U.  S.  156,  1.0  Sup.  Ct.  316,  33  L.  Ed.  573),  they  have 
not  assumed  and  cannot  be  held  to  perform  any  of  the  covenants  of  that 
agreement  (Case  v.  Case,  203  N.  Y.  263,  96  N.  E.  440,  Ann.  Cas.  1913B, 
311 ;  Anderson  v.  N.  Y.  &  H.  R.  R.  R.  Co.,  132  App.  Div.  183,  116  N. 
Y.  Supp.  954). 

There  was  no  novation,  nor  can  they  be  held  upon  any  theory  of  im- 
plied promise  to  pay  plaintiff  growing  out  of  their  use  of  the  films. 
For  the  period  prior  to  the  notice  of  revocation  they  were  not  wrong- 
doers, because  they  were  acting  as  licensees  by  virtue  of  Casey's 
right  to  assign.  It  follows  that  for  the  period  before  notice  of  termina- 
tion defendants  other  than  Casey  cannot  be  held  to  any  liability.  For 
the  period  subsequent  to  February  25,  1916,  it  would  also  seem  that 
no  relief  can  be  had  against  these  defendants,  inasmuch  as  plaintiffs' 
right  to  compel  an  accounting  must  depend  solely  upon  their  common- 
law  rights,  if  any.  But  by  copyrighting  the  stage  version  of  their 
plays  they  lost  their  common-law  rights  therein  (O'Neill  v.  General 
Film  Co.,  171  App.  Div.  854,  157  N.  Y.  Supp.  1028),  and  incidentally 
their  common-law  rights  to  the  screen  production  thereof,  although 
under  the  federal  statute  the  rights  of  dramatization  for  the  stage  and 
for  the  screen  are  separable  (Photo-Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corp'n,  220  Fed.  448,  137  C.  C.  A.  42).  Such  statutory 
righfs  as  may  have  remained,  as  we  have  seen,  are  not  involved  and 
could  not  be  enforced  in  this  action  if  they  were. 

Let  findings  and  a  decree  be  presented  in  accordance  with  the  fore- 


Judgment  accordingly. 
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KEENE  ▼•  KEENB. 

(Supreme  Court,  Special  Term,  Monroe  Cotmtj.    Jane  13,  1921.) 

'     {Syllahua  hy  the  Court.) 

1.  Divorce  ^»139 — ^Diseontimianee  will  not  be  granted,  where  dnrsee  against 

wife  published  and  not  withdlrawn,  eountercfaarges  having  been  made. 

Discontinuance  by  the  plaintiff  of  an  action  for  divorce  will  not.be 
granted,  If  objected  to,  where  the  charges  made  against  the  wife  have 
been  given  publicity,  the  plaintiff  does  not  withdraw  the  charges,  and 
the  defendant  sets  up  a  countercharge  in  her  answer  of  adulterous  con- 
duct on  the  part  of  the  plaintiff. 

2.  Divoree  ^=>139 — ^Acting  on  oral  stliralatioD  eorteodhig  time  to  answer  will 

not  be  permitted  to  prejudice  defendant  on  plaintilTB  motion  to  dis- 
continue. 

An  oral  stipulation  extending  the  time  to  answer,  upon  which  the  de- 
fendant has  acted,  will  not  be  permitted  to  prejudice  her  on  a  motion, 
made  before  service  of  the  answer,  by  the  plaintiff  to  discontinae. 

Suit  by  Roy  C.  Keene  against  Sarah  B.  Keene.  On  motion  for  leave 
to  discontinue,  to  compel  acceptance  of  answer,  and  for  alimony  and 
counsel  fee.  Motion  to  discontinue  denied,  motion  to  compel  accept- 
ance of  answer  granted,  and  alimony  fixed, 

Bryan  &  Biran,  of  Rochester,  for  plaintiflf. 
Mclnemey  &  Bechtold,  of  Rochester,  for  defendant. 

RODENBECK,  J.  The  action  is  one  for  divorce.  The  plaintiff 
asks  leave  to  discontinue  on  the  ground  of  the  disappearance  of  two 
material  witnesses  and  his  consequent  inability  to  prove  his  case.  The 
defendant  opposes  the  motion,  on  the  ground  that  she  has  interposed  a 
counterclaim  asking  for  a  divorce,  and  that  it  would  be  unjust  to  permit 
the  plaintiff  to  discontinue. 

[f]  The  plaintiff  heretofore  brought  a  habeas  corpus  proceeding  to 
obtain  the  custody  and  control  of  the  child  of  the  marriage  of  the  par- 
ties, in  which  an  attempt  was  made  to  show  that  the  defendant  was  an 
improper  person  to  have  the  custody  and  control  of  the  child,  on  ac- 
coimt  of  her  adulterous  relations.  The  marital  difficulties  of  the  parties 
have  been  given  a  publicity  which  affects  the  right  of  the  plaintiff  to 
discontinue.  Haintiff  seeks  to  discontinue,  not  by  a  withdrawal  of  the 
charges  made  against  his  wife,  but  because  of  his  inability  to  secure 
two  material  witnesses  necessary  to  prove  them.  Under  %uch  circum- 
stances the  withdrawal  of  the  action  would  not  amount  to  a  vindica- 
tion of  the  defendant,  but  merely  to  a  suspension  of  the  charges. 
Where  the  allegations  of  adultery  made  by  the  husband  against  his 
wife  have  been  given  publicity,  it  is  no  vindication  if  the  action  is 
thereafter  withdrawn,  without  an  acknowledgment  that  the  charges  are 
untrue,  and  under  such  circumstances  the  husband  should  not  be  per- 
mitted to  discontinue  his  action  against  the  objection  of  the  wife,  par- 
ticularly where  she  interposes  a  counterclaim. 

[2]  The  defendant's  time  to  answer  expired  April  25,  1921,  and  it  is 
claimed  by  her  that  she  was  given  an  oral  extension  of  three  days  in 
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which  to  serve  her  answer.  The  motion  to  discontinue  was  made 
April  27,  1921,  and  later  on  the  same  day  the  answer  was  served,  but 
returned  by  plaintiff's  attorney,  not  because  it  had  not  been  served 
m  time,  but  because,  prior  to  the  service  thereof,  the  notice  of  motion 
to  discontinue  the  action  had  been  served  The  general  rule  is  that 
an  oral  stipulation  is  not  binding  (Gen.  Rules  of  Pr.  rule  11);  but, 
where  an  oral  stipulation  has  been  acted  upon,  the  party  makinj^  it  is 
not  permitted  to  retract  and  to  take  advantage  of  the  acts  or  omissions 
of  his  adversary  thereby  induced  (People  v.  Stephens,  52  N.  Y.  306, 
310).  Having  given  an  oral  stipulation,  the  plaintiff's  attorney  is  not 
in  a  position  to  claim  any  advantage  from  the  fact  that  his  notice  of 
motion  to  discontinue  preceded  the  service  of  the  answer.  There  is 
no  reason  for  refusing  the  relief  asked  for  by  the  defendant  in  this  re- 
spect If  the  answer  was  not  served  in  time,  she  could  still  move  to 
open  her  default  and  to  be  permitted  to  answer*-  The  plaintiflF  should 
therefore  be  required  to  accept  the  answer  of  the  defendant. 

The  remaining  question  is  as  to  the  amount  of  the  allowance  for  ali- 
mony and  counsel  fee.  The  defendant  sets  up  conduct  on  the  part  of 
the  plaintiff  under  which  she  asks  either  for  a  divorce  or  a  separation. 
The  defendant  is  a  chiropractor,  a  man  of  some  means  and  of  consider- 
able earning  capacity.  The  defendant  has  the  custody  of  their  child, 
and  a  sufficient  allowance  should  be  made  for  alimony  to  enable  her  to 
support  herself  and  her  child,  and  to  provide  for  the  expenses  of  the 
litigation  until  the  action  can  be  tried. 

The  motion  to  discontinue  is  denied,  and  the  motion  to  compel  plain- 
tiff to  accept  defendant's  answer  is  granted.  Alimony  of  $30  per  week 
is  allowed  from  April  30,  1921,  and  counsel  fee  of  $250,  payable  with- 
m  10  days  after  the  service  of  a  copy  of  an  order  in  accordance  here- 
with. 

So  ordered 


(ld7  App.  DlT.  633) 

VOGEIi  T.  FYNE  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1021.) 

L  Bills  and  notes  <9s>37a— When  tiUe  to  neffotlaUe  paper  Is  def eetive* 

Under  Nec^tiable  Instrumeots  Law,  IS  94,  95,  98,  115,  title  of  a  per- 
son to  negotiable  paper  is  defective,  when  be  obtains  it,  or  any  signature 
thereon,  by  fraud  or  other  unlawful  means,  or  through  any  breach  of  good 
faith,  or  under  circumstances  amounting  to  a  fraud. 

It.  Bills  and  notes  ^=>337 — ^Transferee  must  have  had  actual  knowledge  of 
defect,  or  of  facts  showing  bad  faith,  to  have  Dotioe  of  defect. 

Under  Negotiable  Instruments  Law,  S§  94,  95,  98,  115,  the  transferee 
of  negotiable  paper,  to  have  notice  of  a  defect  in  the  title  of  transferor, 
must  hare  had  actual  knowledge  of  the  defect,  or  of  such  facts  that  his 
action  in  taking  the  paper  amounts  to  bad  faith. 

S.  Bills  and  notes  <^497  (5) —Evidence  of  fraud  held  to  place  burden  ot 
proof  on  plaintiff  to  show  that  her  transferors  acquired  notice  in  good 
faith  for  value. 

In  transferee's  action  against  Indorser  on  notes  defended  on  the  ground 
of  fraud,  indorser's  evidence  of  fraud  on  the  part  of  maker  in  obtaining 
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indorsement  held  to  place  burden  of  proof  on  plaintiff  to  show  that  her 
transferors  had  paid  a  fair  yalue  for  the  notes  and  had  acquired  them 
in  good  faith. 

4.  Bills  and  notes  <d=»537  (6) —Whether  holder  Is  a  bona  fide  holder  of  notes 
for  value  held  for  the  Jury. 

Where  the  determination  of  an  important  issue  depends  on  an  inter- 
ested witness,  whose  testimony  is  suspicious,  or  where  the  attendant 
circumstances  are  inconsistent  with  the  conduct  of  a  bona  fide  holder  of 
the  notes  for  yalue,  it  is  for  the  Jury  to  say,  although  there  is  no  direct 
oral  or  written  testimony  contradictory  of  that  given  by  such  witness, 
whether  his  testimony  la  to  be  credited  or  whether  he  was  a  bona  fide 
holder  of  the  notes  for  value. 

6.  BiUs  and  notes  <e=»537  (6) —Whether  plaintiff  took  notes  wfthoai  notiee  of 
def eet  in  tifle  held  for  Jury. 

In  action  on  notes  against  indorser,  in  which  there  was  testimony  suf- 
ficient to  warrant  a  finding  that  plaintiff  was  a  mere  dummy  acting  for 
others,  and  that  such  others  had  notice  that  defendant's  indorsement 
had  been  procured  by  fraud,  the  question  of  whether  the  plaintiff  took 
notes  with  notice  of  fraud,  so  as  to  make  it  available  as  against  plaintiff 
held  for  the  Jury. 

6.  New  trial  ^=»99— Sefnsal  of  new  trial  for  newly  Aseovered  evidenee 
held  error. 

Refusal  to  grant  new  trial  for  newly  discovered  evidence,  which  could 
not  have  been  discovered  before  the  trial  by  the  exercise  of  due  dili- 
gence, which  was  not  merely  cumulative,  but  was  of  such  character  that 
it  would  probably  change  result  of  new  trial,  held  error. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ruth  Vogel  against  Percy  R.  Pyne,  2cl,  and  another. 
From  a  judgment  for  plaintiff  on  a  vercUct  against  the  named  defend- 
ant, directed  by  the  court,  and  from  an  order  denying  his  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  the  named  de- 
fendant appeals.    Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (Stephen  P.  An- 
derton,  of  New  York  City,  of  counsel,  and  William  C.  Armstrong,  of 
New  York  City,  on  the  brief),  for  appellant. 

Nathan  Burkan,  of  New  York  City,  for  respondent 

GREENBAUM,  J.  Haintiff  sues  as  assignee  of  one  Harvey  C. 
Sickler  upon  three  causes  of  action  on  three  promissory  notes,  indorsed 
by  the  defendant  Pyne.  The  assignment  is  based  upon  a  nominal  con- 
sideration, and  dated  and  acknowledged  on  the  same  day  as  the  date 
when  the  summons  was  issued  in  this  action.  The  notes,  one  for  $5,- 
000,  another  for  $10,000,  and  the  third  for  $5,000,  were  drawn  by  one 
Anderson  T.  Herd  on  January  IS,  1920,  to  his  own  order,  and  indorsed 
by  himself,  and  then  indorsed  by  the  appellant.  Each  note  was  payable 
four  months  after  date.  The  notes  were  negotiated  by  Herd,  who,  al- 
though a  nominal  defendant,  was  never  served  with  process  and  did  not 
appear  in  the  action,  nor  was  he  a  witness  upon  the  trial. 

An  amended  complaint  alleges  as  to  the  &-st  note  that  it  was  deliver- 
ed by  Herd  to  Sickler  for  value,  but  does  not  allege  that  it  was  negotiat- 
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ed  before  maturity.  As  to  the  second  and  third  notes  it  is  alleged  that 
they  were  indorsed  and  delivered  for  a  valuable  consideration  by  Herd 
to  one  John  H.  Carpenter,  and  by  the  latter  to  Harvey  C.  Sickler  before 
maturity. 

The  answer,  in  addition  to  a  general  denial,  sets  up  defenses  to  the 
eflFect  that  on  April  30,  1919,  appellant,  at  the  request  and  for  the  ac- 
commodation of  Herd,  indorsed  his  notes,  pajrable  to  his  own  order, 
aggregating  $150,000,  upon  certain  written  promises  regarding  the  dis- 
position of  the  proceeds  of  the  notes  by  Herd ;  that  upon  maturity  of 
these  notes  appellant  indorsed  15  similar  notes  made  by  the  defendant, 
aggregating  $120,000,  for  the  purpose  of  enabling  Herd  to  replace  or 
renew  the  first  set  of  notes  to  that  amount ;  that  upon  the  maturity  of 
the  first  renewal  of  the  notes  he  similarly  indorsed  notes  aggregating 
$120,000  for  the  purpose  of  replacing  or  renewing  the  first  renewal  of 
notes ;  that  among  the  last  renewal  notes  are  the  three  notes  in  suit, 
which  it  is  alleged  were  wrongfully  diverted  by  Herd  from  the  purpose 
for  which  they  were  indorsed,  by  negotiating  them  to  Sickler  and  Car- 
penter, who  took  them  with  knowledge  sufficient  to  put  them  on  notice. 
At  the  conclusion  of  the  case  the  appellant  moved  to  amend  his  answer 
to  conform  to  the  proof,  so  as  to  allege  that  the  notes  were  obtained  by 
him  from  Herd  by  fraudulent  representations,  stating  that  the  case 
had  been  tried  on  tiiat  theory.  The  court  granted  the  motion  to  amend 
to  the  extent  that  the  answer  may  be  deemed  to  allege  that  the  notes 
were  obtained  by  Herd  from  Pjme  through  fraudulent  misrepresenta- 
tions. In  our  opinion  there  was  sufficient  evidence  to  warrant  a  jury 
in  finding  that  the  original  notes  and  the  two  renewals  thereof  were 
obtained  through  the  trickery  and  fraud  of  Herd.  It  would  be  an 
unnecessary  burden  upon  the  court  to  detail  the  evidence*  in  this  case, 
with  which  the  parties  are  thoroughly  familiar,  and  which  are  fully 
outlined  in  the  respective  briefs  of  the  learned  counsel  of  the  parties. 

[1,2]  The  Negotiable  Instruments  Law  (Consol.  Laws,  c.  38)  and 
the  decisions  of  the  courts  have  firmly  fixed  the  rule  that  the  title  of  a 
person  to  negotiable  paper  is  defective,  when  he  obtains  it  or  any  signa- 
ture thereon  by  fraud  or  other  unlawful  means,  or  through  any  breach 
of  good  faith,  or  under  circumstances  amounting  to  a  fraud,  and  that 
to  constitute  notice  of  a  defect  in  tho  title  of  the  one  negotiating  it  the 
person  to  whom  it  is  negotiated  must  have  had  actual  knowledge  of 
the  defect,  or  knowledge  of  such  facts  that  his  action  in  taking  the  note 
amounted  to  bad  faith.  Sections  94,  95,  98,  115,  Negotiable  Instru- 
ments Law. 

Section  98  of  the  Negotiable  Instruments  Law  provides : 

•'Every  holder  Is  deemed  prima  facie  to  be  a  holder  in  due  course;  but 
when  it  is  shown  that  the  tiUe  of  any  person  who  has  negotiated  the  instru- 
ment was  defective,  the  burden  is  on  the  holder  to  prove  that  he  or  some  per- 
son under  whom  he  claims  acquired  the  title  as  a  holder  in  due  course." 

Section  115  provides: 

"Every  person  negotiating  an  instrument  by  delivery  or  by  a  qualified 
indorsement  warrants :  ♦  •  ♦  2.  That  he  has  a  good  title  to  it  •  •  • 
4.  That  he  has  no  knowledge  of  any  fact  which  would  impair  the  validity  of 
the  instrument  or  render  it  valueless." 
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[3]  It  follows  that,  when  the  appellant  had  presented  sufikient  evi- 
dence of  fraud  or  wrongful  purpose  on  the  part  of  Herd  in  obtaining 
his  indorsement,  the  burden  of  proof  was  upon  the  plaintiff  to  show 
that  those  through  whom  she  claims  title  to  the  note,  namely,  Carpenter 
and  Sickler,  had  paid  a  fair  value  for  the  notes  and  had  acquired  them 
in  good  faith.  Canajoharie  Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191, 
201,  25  N.  E.  402,  10  L.  R.  A.  676 ;  Kelso  &  Co.  v.  Ellis,  224  N.  Y.  528, 
537,  121  N.  E.  364.  ' 

The  learned  trial  justice  evidently  realized  that  there  was  enough  evi- 
dence of  fraud  in  the  negotiation  of  the  notes  on  the  part  of  Herd,  the 
maker,  and  that  it  was  necessary  for  the  plaintiff  to  furnish  evidence  of 
the  good  faith  of  Carpenter  and  Sickler,  who  were  called  as  witnesses 
in  behalf  of  plaintiff.  It  is,  however,  apparent  from  a  reading  of  the 
record  that  the  learned  court  failed  to  realize  the  importance  of  afford- 
ing the  defendant  Pyne  a  considerable  latitude  in  cross-examining  these 
two  witnesses,  in  order  that  he  might,  if  possible,  show  that  they  were 
not  holders  in  good  faith,  and  that  they  had  knowledge  of  the  origin  and 
purpose  of  the  notes,  or  at  least  sufficient  knowledge  concerning  them  as 
to  put  upon  them  the  obligation  to  inquire  as  to  the  purpose  for  which 
they  were  indorsed  by  P3me. 

The  note  for  $10,000  and  the  one  for  $5,000,  upon  which  two  causes 
of  action  were  based,  were  negotiated  by  Herd  with  Carpenter  on  Jan- 
uary 16,  1920,  in  the  presence  of  Sickler  toward  the  end  of  April,  1920, 
at  the  joint  office  of  Carpenter  and  Sickler,  The  third  note  for  $5,000, 
being  the  first  cause  of  action,  was  negotiated  by  Herd  with  Sickler  on 
January  26,  1920,  at  the  same  place.  It  was  shown  that  Carpenter  and 
Sickler  had  been  friends  for  upwards  of  10  years,  and  that  they  were 
acquainted  and  had  transactions  with  Herd  during  a  period  of  3  or  4 
years,  and  that  the  personal  relationship  between  Carpenter  and  Herd 
was  intimate. 

The  evidence  clearly  indicates  that  Carpenter  and  Sickler  were  not 
disinterested  witnesses,  but,  on  the  contrary,  that  they  were  directly 
interested  in  the  result  of  this  action.  And  even  if  it  were  assumed  that 
the  plaintiff  holds  an  assignment  of  the  notes  in  her  own  right,  there 
would  then  be  an  implied  warranty  on  the  part  of  the  assignor  that  he 
had  a  good  title  to  the  notes.    Negotiable  Instruments  Law,  §§  97,  115. 

[4]  But,  aside  from  this  legal  assumption,  which  would  show  the  in- 
terest of  these  witnesses,  the  jury  would  have  been  warranted  in  finding 
that  plaintiff  is  a  mere  dummy  acting  for  them,  and  that  as  matter  of 
fact  they  were  directly  interested  in  the  outcome  of  this  action.  Where 
the  determination  of  an  important  issue  depends  upon  an  interested 
witness,  whose  testimony  is  suspicious,  or  where  the  attendant  circum- 
stances are  inconsistent  with  the  conduct  of  a  bona  fide  holder  of  the 
notes  for  value,  it  is  for  the  jury  to  say,  although  there  is  no  direct 
oral  or  written  testimony  contradictory  of  that  given  by  such  witness, 
whether  his  testimony  is  to  be  credited,  and  whettier  he  was  a  bona  fide 
holder  of  the  notes  for  value.  See  Canajoharie  Nat.  Bank  v.  Diefen- 
dorf, 123  N.  Y.  200,  53  N.  E.  402,  10  L.  R.  A.  676,  and  Kelso  &  Co.  v. 
Ellis,  supra,  224  N.  Y.  535,  537,  121  N.  E.  364. 
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[5, 6]  It  follows  that  the  learned  trial  court  erred  in  directing  a  ver- 
dict. But,  independent  of  the  conclusion  which  we  have  reached  con- 
cerning the  judgment,  we  have  deemed  it  desirable  also  to  consider  the 
appeal  from  the  order  denying  the  motion  for  a  neW  trial  upon  the 
ground  of  newly  discovered  evidence.  It  appears  from  the  papers  on 
appeal  that  a  few  weeks  after  the  trial  of  this  action  certain  facts  were 
developed  in  bankruptcy  proceedings  against  Herd,  which  were  then 
pending,  which  bear  strongly  upon  the  question  of  the  good  faith  of 
Carpenter  and  Sickler  as  holders  of  the  notes  in  suit. 

During  the  course  of  the  trial  of  this  action,  it  was  established  that 
one  of  the  considerations  which  induced  defendant  Pyne  to  indorse  the 
original  series  of  notes,  as  well  as  their  renewals,  was  that  Herd  stated 
that  he  had  purchased  an  auxiliary  schooner  named  David  Cohen,  and 
that  he  desired  to  use  the  proceeds  of  the  notes  to  pay  oflf  the  indebted- 
ness on  that  vessel.  Upon  cross-examination  Carpenter  was  asked: 
"Q.  Did  you  ever  hear  of  the  David  Cohen  before  the  16th  of  January, 
1920?"  to  which  he  replied :  "Not  that  I  know  of." 
'  In  the  examination  of  this  witness  before  the  United  States  commis- 
sioner on  December  10,  1920,  he  testified  that  he  had  received  a  letter 
from  Herd,  dated  April  10,  1919,  which  is  set  forth  in  the  record  on 
appeal,  and  from  which  it  appears  that  Herd  proposed  to  borrow  from 
Carpenter  $70,000,  and'to  turn  over  to  him  all  his  right,  title,  and  inter- 
est ni  the  property  referred  to  therein,  which  included  the  schooner  Da- 
vid Cohen.  There  was  also  a  letter  produced  at  the  examination,  dated 
May  13,  1919,  written  by  Carpenter  to  Herd,  in  which  it  is  stated: 

"CoDfirming  conversatlou  with  yon  and  Mr.  Knowles,  wiU  you  kindly  send 
Mm  the  following  papers  in  accordance  with  the  understanding:  All  of  the 
stock  of  the  three  companies  owning  the  schooners  Exilda,  Arthur  M.  Gib- 
bons, and  Dayid  Ck)hen." 

In  addition  to  the  foregoing  testimony  there  is  a  mass  of  evidence 
submitted  upon  this  motion,  from  which  it  appears  that  Carpenter  and 
Sickler,  and  through  them  a  corporation  of  which  Sickler  was  vice 
president,  were  actually  getting  the  benefit  of  about  $90,000  of  the 
$150,000  original  notes  which  I^ne  claims  were  diverted  by  Herd.  It 
would  extend  this  opinion  to  an  undue  length  to  refer  to  all  the  details 
of  the  unusual  situation  which  was  developed  in  the  bankruptcy  pro- 
ceedings subsequent  to  the  trial  of  the  action.  There  can  be  no  ques- 
tion but  that  the  newly  discovered  evidence  has  an  important  bearing 
upon  the  trial  of  this  action,  and  that  it  would  probably  change  the 
result. 

As  already  stated,  the  evidence  was  of  such  a  character  that  it  would 
probably  change  the  result  if  a  new  trial  were  granted.  It  could  not 
have  been  discovered  before  the  trial  by  the  exercise  of  due  diligence. 
It  is  not  evidence  which  is  merely  cumulative.  We  are  of  the  opinion 
that  the  interests  of  justice  will  be  served  by  reversing  the  order  de- 
nying the  motion  for  a  new  trial,  with  $10  costs  and  disbursements, 
and  granting  the  motion. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to  de- 
fendant Pyne  to  abide  the  event.    All  concur. 
180N.Y.S.— 19 
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JACKSON  et  aL  V.  OBEY  et  aL 

(Supreme  Ck)iirt,  Appellate  Division,  First  Department.    July  1,  1921.) 

Landlord  and  teoaiH;  <8=>27S)6,  New.  toL  llA  Key-No.  Series^-Staiute  re- 
lating to  summaEy  proeeedingB  for  posseBsion  of  premises  ''occupied  for 
dwelQng  purposes"  construed. 

Laws  1920,  c.  942,  adding  to  Code  Civ.  Proc.  S  2231,  subd.  1-a,  providing 
that  summary  proceedings  shall  not  be  maintained  to  recover  possession 
of  premises  "occupied  for  dwelling  purposes,"  except  In  specified  cases, 
held  Inapplicable,  where  a  tenant,  who  does  not  himself  occupy  premises, 
engages  in  the  business  of  subleasing  to  others. 

[Ed.  Note. — For  other  definitions,  dee  Words  and  Phrases,  First  and 
Second  Series,  Occupied  as  Dwelling  House.] 

Appeal  from  Appellate  Term,  First  Department 

Proceedings  by  T.  J.  Fletcher  Jackson  and  another,  landlords,  against 
Edna  Grey,  tenant,  and  others,  undertenants.  From  a  determination 
of  the  Appellate  Term  (114  Misc.  Rep.  92,  185  N.  Y.  Supp.  714}, 
reversing  a  final  order  of  the  Municipal  Court  in  favor  of  the  landlords, 
and  directing  a  final  order  to  issue  in  favor  of  the  tenants,  the  land- 
lords appeal.  Determination  of  Appellate  Term  reversed,  and  final 
order  of  Municipal  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWONG,  SMITH,  PAGE, 
and  GREENE AUM,  JJ. 

Henry  S.  Mansfield,  of  New  York  City,  for  appellants, 
David  G.  Godwin,  of  New  York  City,  for  respondents. 

PA'GE,  J.  The  facts  are  practically  admitted.  The  proceeding  was 
brought  to  dispossess  the  tenant  on  the  ground  that  she  was  holding 
over  after  the  expiration  of  her  term.  On  November  1,  1919,  the  land- 
lord rented  to  the  tenant  the  second  and  third  floors  in  a  private  house, 
known  as  132  West  Eighty-Seventh  street,  New  York  City,  for  the 
term  of  one  month,  and  the  tenant  remained  in  possession  from  month, 
to  month  until  October  1,  1920,  at  which  time  the  term  of  the  tenant 
expired  by  reason  of  a  30-day  notice  given  by  the  landlord  to  the  ten- 
ant. This  portion  of  the  house  was  rented  to  the  tenant  for  the  pur- 
pose of  subletting  the  same  to  roomers  or  lodgers.  The  tenant  there- 
upon subleased  portions  of  the  premises,  furnished,  to  four  diflFerent 
persons  as  monthly  tenants.  The  tenant  did  not  reside  upon  the 
premises  until  the  1st  day  of  October,  when  she  moved  in  and  oc- 
cupied one  of  the  rooms.  This  was  after  the  expiration  of  her  term. 
On  behalf  of  the  tenant  it  is  claimed  that  the  premises  are  occupied 
for  dwelling  purposes  only,  and  that,  by  reason  of  chapter  942  of  the 
Laws  of  1920,  adding  to  Code  Civ.  Proc.  §  2231,  subdivision  1-a,  sum- 
mary proceedings  to  remove  her  as  a  holdover  tenant  cannot  be  main- 
tained. 

In  my  opinion,  the  provision  of  the  statute  prohibiting  the  disposses- 
sion when  "the  house  is  occupied  for  dwelling  purposes"  means  "where 
it  is  occupied  by  the  tenant  for  such  purposes,"  and  where  the  premises 
are  leased  to  a  tenant,  not  for  the  purposes  of  a  residence,  but  for 
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thfe  purposes  of  a  business  of  subleasing  to  others,  the  statute  docs  not 
apply.  In  this  case,  although  the  subtenants  were  made  parties,  the 
proceeding  as  to  them  was  withdrawn,  and  it  was  consented  that  the 
warrant  should  issue  as  against  the  tenant  only.  The  Appellate  Term, 
in  the  case  of  May  v.  Dermont,  114  Misc.  Rep.  106,  186  N.  Y.  Supp. 
113,  decided  January  28,  1921,  and  therefore  subsequent  to  the  deci- 
sion in  this  case,  assumed  for  the  purposes  of  that  case  that  this  was  the 
correct  interpretation  of  the  statute ;  but,  as  the  tenant  resided  in  the 
premises,  as  well  as  rented  out  rooms,  it  was  held  that  she  could  not 
be  dispossessed. 

The  determination  of  the  Appellate  Term  should  be  reversed,  with 
costs  in  this  court  and  in  the  Appellate  Term,  and  the  final  order  of 
the  Municipal  Court  affirmed.    All  concur. 


(116  Misc.  Rep.  117) 

Hoi?viE  V.  Mckenzie. 

(Supreme  Ck>art,  Appellate  Term,  Second  Department.   July  7, 1021.) 

Landlord  and  tenant  ^&=>Zim,  New,  yoL  llA  Key-No.  Series— Statute  relat- 
ing to  sumiitaiy  prooeedbigB  for  pos6e8»i(Mi  of  premiaeB  "oeeui^ed  for 
dw^lkig  purposeB^'  construed. 

Where  lessee  of  four-story  building  did  not  himself  reside  in  the 
building,  but  merely  let  out  the  floors  as  apartments  to  subtenants,  or 
used  the  premises  for  a  rooming  house,  the  premises  were  not  "occupied 
for  dwelling  purposes,"  within  Laws  1920,  c.  942,  providing  that  sum- 
mary proceedings  shall  not  be  maintained  to  recover  possession  of 
premises  ''occupied  for  dwelling  purposes,"  except  In  specified  cases. . 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Occupied  as  Dwelling  House.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District. 

Proceeding  by  William  J.  Howie,  as  agent  for  the  landlord,  against 
Edward  L.  McKenzie,  as  tenant.  From  a  final  order  in  favor  of  the 
tenant,  dismissing  the  proceeding  on  motion  of  the  tenant,  the  agent 
for  the  landlord  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1921,  before  KELBY,  CROPSEY,  and  LAZAN- 
SKY,JJ. 

William  W.  Butcher,  of  Brooklyn,  for  appellant 
Thomas  F.  Magner,  of  Brooklyn,  for  respondent 

KELBY,  J,  The  petition  in  this  proceeding  alleged  that  the  peti- 
tioner was  the  agent  of  Ingwald  S.  Hanson,  who  is  the  owner  of  rec- 
ord in  fee  simple  of  the  house  and  premises  known  as  535  Washington 
avenue,  Brooklyn,  N.  Y.  The  property  is  also  described  in  the  record 
as  a  four-story  and  basement  brownstone  house.  It  was  then  alleged, 
in  effect,  that  the  tenant's  term  had  expired,  and  that  tenant  held  over 
his  term  without  the'  permission  of  the  landlord.  The  petition  did  not 
allege  that  the  landlord  sought  "in  good  faith  to  recover  possession" 
of  die  premises,  or  a  room  or  rooms  therein,  for  the  immediate  and 
personal  occupancy  by  himself  and  his  family  as  a  dwelling,  nor  did 
the  petitioner  by  appropriate  allegations  bring  the  proceeding  under 
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any  of  the  other  exceptions  of  chapter  942  of  the  Laws  of  1920.    The 
petition  by  amendment  alleged: 

'That  the  premises  described  in  the  petition  are  not  occupied  by  the  tenant 
for  dwelling  purposes,  and  that  the  proceeding  does  not  come  within  subdi- 
vision 1-a  of  section  2231  of  the  Code  of  Civil  Procedure,  as  amended  by 
chapter  942  of  the  Laws  of  1920." 

The  proceedings  on  the  trial  were  short  and  informal.  The  tenant, 
who  had  pleaded  a  "general  denial,"  was  not  represented  by  counsel 
below ;  but  it  would  appear  that  some  statement  was  made  indicating 
what  the  tenant's  position  was.  (The  tenant  named  appeared  in  court 
by  his  wife;  hence  the  trial  judge  referred  to  tenant  as  "she.")  The 
landlord  moved  for  judgment  on  the  pleadings,  and  a  colloquy  ensued 
between  court  and  counsel.    It  ended  with  this  from  the  court: 

"From  the  statement  of  counsel  made  to  the  court  at  this  time,  this  ten- 
ant, *the  lessee  under  a  written  lease  which  has  now  expired,  is  holding  over 
under  said  lease.  She  is  not  a  resident  in  the  property.  The  property  is  used 
for  purposes  of  a  rooming  house,  as  suggested  by  counsel  for  the  landlord; 
but  the  tenant  in  this  proceeding  alleges  that  the  premises  are  used  for  renting 
out  apartments.  The  court's  ruling  is  that  it  is  obvious  tliat  the  premises 
are  used  for  dwelling  purposes,  and  therefore,  in  the  opinion  of  the  court, 
comes  within  the  purview  of  chapter  942  of  the  Laws  of  1920,  to  which  the 
counsel  for  the  landlord  excepts,  and  upon  that  statement  of  fact  the  court, 
on  motion  of  the  tenant,  dismisses  the  petition  on  the  ground  that  it  falls  to 
allege  one  of  the  requirements  as  specified  by  chapter  942  of  the  Laws  of 
1920.    The  proceeding  is  dismissed.'' 

The  notes  of  the  joint  legislative  committee  on  housing  relative  to 
the  Housing  Bills  contains  the  following  explanation  as  to  chapter  942 
of  the  Laws  of  1920: 

"This  bill  will  do  away  with  the  anxiety  of  the  many  people  in  New  York 
who  are  now  holding  their  premises  under  short  stays  or  have  been  served 
with  notices  to  move  on  October  1st  [1920].  The  notices  served  upon  people 
that  they  will  be  required  to  vacate  on  October  1st  will  be  wholly  inef- 
fectual after  the  passage  of  this  bill.  In  holdover  proceedings  already  brought. 
Where  a  stay  has  been  granted,  the  court  cannot  issue  a  warrant  to  put  the 
tenant  out,  unless  it  Is  for  ouq^  of  the  causes  mentioned  above  [t  e.,  exceptions 
provided  in  act]." 

The  whole  theory  of  the  legislative  declaration  of  an  existing  emer- 
gency was  predicated  upon  facts  showing  that  unjust  agreements  for 
the  payment  of  rent  were  being  exacted  by  landlords  of  tenants ;  that 
freedom  of  contract  by  tenants  to  have  a  house  to  live  in  had  been  im- 
paired, with  resulting  housing  conditions  endangering  the  public  wel- 
fare. As  was  said  in  People  ex  rel.  Durham  Realty  Corporation  v. 
La  Fetra,  230  N.  Y.  429,  438,  130  N.  E.  601,  604: 

"The  landlords  took  advantage  of  the  situation  to  exact,  under  threats  of 
eviction,  whatever  exorbitant  rents  the  necessities  of  the  occasion  would 
bring  forth;  tenants  offered  themselves  who  would  submit  to  such  demands 
rather  than  take  the  chance  of  finding  other  places  of  abode,**    (Italics  ours.) 

The  tenant  in  the  proceeding  at  bar  concededly  does  not  live  in  the 
demised  premises.  The  tenant,  as  principal  lessee,  either  lets  out  the 
floors  of  the  building  as  apartments  to  subtenants,  or  uses  the  premises 
for  a  rooming  house.    It  matters  not  in  this  proceeding  which  of  the 
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two  uses  the  respondent  claims.  In  either  event,  the  premises  are  not 
being  used  as  a  dwelling  by  the  tenant. 

Chapter  942  of  the  Laws  of  1920  states  that  "no  proceeding  to  re- 
cover the  possession  of  real  property  ♦  *  *  occupied  for  dwelling 
purposes  ♦  *  ♦  shall  be  brought/'  except  in  certain  instances. 
This  means  that,  unless  the  tenant  himself  occupies  the  premises  for 
dwelling  purposes,  he  is  not  entitled  to  the  protection  of  the  statute. 
Since  this  opinion  was  written  the  Appellate  Division  in  the  First  De- 
partment has  so  held,    Jackson  v.  Grey, App.  Div. ,  189  N.  Y. 

Supp.  290. 

This  tenant  has  not  been  subjected  to  oppression  by  fear  of  being 
deprived  of  a  home.  On  the  contrary,  the  tenant  is  housed  elsewhere, 
and  is  engaged  in  a  business  venture  in  these  premises  to  make  money. 
This  proceeding  is  solely  against  the  tenant.  The  rights,  if  any,  of  the 
subtenants,  or  roomers,  are  therefore  not  determined. 

The  final  order  is  reversed,  and  a  new  trial  granted,  with  $10  costs 
to  appellant  to  abide  the  event 

CROPSEY  and  I^ZANSKY,  JJ.,  concur.     • 


(1»7  App.  Dlv.  891) 

BQUITABUC  TRUST  CD.  OF  NEW  XORK  ▼.  MILLER  et  aL 

(Supreme  Ck>Qrt,  Appellate  Division,  First  Department.    July  1,  1921.) 

L  Perpetiiltiefl  <^=»9(5)— Prorifllon  for  payment  <rf  income  acendn^  before 
death  of  life  tenant  to  renainderman  folates  statute. 

A  deed  of  trust,  providing  for  payment  of  the  Income  to  the  grantor's 
father  during  his  life  and  after  his  death  to  the  grantor's  mother  during 
her  life,  if  construed  as  directing  that  the  entire  Interest  maturing  after  ' 
the  death  of  the  father  be  paid  to  the  mother,  whether  accruing  before  or 
after  the  death  of  the  father,  provides  for  an  accumulation  of  income, 
prohibited  by  Personal  Property  Law,  §  16. 

2.  Trusts  ^»112— CoDBtniction  making  deed  of  trost  legal  adopted  in  case 

of  amMguity. 

Where  the  provisions  of  a  deed  of  trust  are  capable  of  two  construe- 
tlons,  the  court  wUl  adopt  that  which  will  render  the  trust  legal  and 
operative,  rather  than  one  which  will  render  it  void. 

3.  Trusts  <9s>273— Interest  on  municipal  b<«dB  maturing  after  life  tenant's 

deafli  to  be  apportioned. 

Under  Code  Civ.  Proc.  §  2674,  providing  that  rents,  annuities,  dividends, 
etc.,  shall  be  apportioned  on  the  death  of  any  person  Interested  therein, 
so  that  such  person  or  his  executors,  etc.,  shall  be  entitled  to  a  propor- 
tion according  to  the  time  elapsing  to  the  day  of  his  death,  the  estate  of 
a  life  tenant  under  a  trust  to  pay  income  Is  entitled  to  the  Interest  on 
municipal  bonds  forming  part  of  the  trust  fund,  accrued,  but  not  yet 
payable,  at  the  time  of  lils  death. 

laughlln,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Equitjible  Trust  Company  of  New  York,  successor 
by  merger  to  the  Van  Norden  Trust  Company,  as  trustee  under  a  cer- 
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tain  deed  of  trust  dated  March  11,  1907,  between  Athol  Morton  Miller 
and  the  Van  Norden  Trust  Company,  against  Annie  E.  Miller,  im- 
pleaded with  others,  for  an  accounting.  From  a  judgment  directing 
that  plaintiff  pay  to  the  United  States  Trust  Company  of  New  York, 
as  executor  of  the  last  will  and  testament  of  Andreas  M.  Miller,  de- 
ceased, the  sum  of  $7,871.54  out  of  the  balance  of  income  remaining 
in  its  hands  as  shown  on  its  accounting,  and  adjudging  that  plaintiff 
is  entitled  to  reimburse  itself  as  trustee  for  the  amount  of  such  pay- 
ment out  of  any  income  subsequently  accruing  on  said  trust  fund,  the 
defendant  named  appeals.   Affirmed. 

See,  also,  185  N.  Y.  Supp.  661. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Lockwood  &  Lockwood,  of  New  York  City  (Stephen  O.  Lockwood, 
of  New  York  City,  of  counsel),  for  appellant. 

Murray,  Prentice  &  Aldrich,  of  New  York  City  (Franklin  P.  Fergu- 
son, of  New  York  City,  of  counsel,  and  Arthur  A.  Gammdl,  of  New- 
York  City,  on  the  bijef),  for  respondent 

DOWLING,  J.  On  or  about  the  11th  day  of  March,  1907,  Athol 
Morton  Miller,  then  residing  in  the  city  of  Duluth,  state  of  Minnesota, 
made  and  entered  into  a  certain  agreement  or  deed  of  trust  with  the 
Van  Norden  Trust  Compauy,  a  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  state  of  New  York,  having  its  office  and 
principal  place  of  business  in  the  city  and  county  of  New  York,  where- 
by he  transferred,  assigned,  and  set  over  unto  the  Van  Norden  Trust 
Company,  its  successors  and  assigns,  certain  personal  property  more 
particularly  described  in  said  deed  of  trust,  to  have  and  to  hold  the 
same  for  the  uses  and  purposes  expressed  in  said  deed  of  trust,  and  to 
collect  and  receive  the  interest,  income,  and  profit  of  said  trust  fund, 
and  to  pay  said  interest,  income,  and  profit  as  and  when  received  to 
Andreas  M.  Miller,  father  of  said  Athol  Morton  Miller,  during  his 
life,  and  upon  his  death,  to  Annie  E.  Miller,  mother  of  said  Athol  Mor- 
ton Miller,  during  her  life,  and  upon  the  death  of  the  survivor  to 
assign,  transfer,  and  pay  over  the  principal  of  said  trust  to  said  Athol 
Morton  Miller,  if  he  was  then  livifig,  and,  if  he  should  not  be  living, 
then  as  otherwise  provided  and  set  forth  in  said  agreement 

The  Van  Norden  Trust  Company  duly  accepted  the  trust,  and  re- 
ceived securities  and  personal  property,  comprising  the  principal  of 
said  trust  fund,  of  the  face  value  of  $408,000.  It  continued  to  per- 
form the  duties  of  trustee  until  September  25,  1910,  when  its  name 
was  duly  changed  by  order  of  the  Supreme  Court,  New  York  County, 
to  the  Madison  Trust  Company.  The  Madison  Trust  Company  con- 
tinued to  perform  the  duties  of  trustee  under  said  deed  of  trust  until 
June  1,  1911,  when  it  was  duly  merged  into  the  Equitable  Trust  Com- 
pany of  New  York,  under  and  pursuant  to,  the  Banking  Law  of  the 
state  of  New  York,  and  the  Equitable  Trust  Company  of  New  York 
has  since  continued  to  perform  the  duties  of  trustee  under  said  deed 
of  trust. 
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The  bonds  which  constituted  the  principal  of  the  fund  under  said 
agreement  were  given  outright  by  Andreas  M.  Miller  to  his  son,  Athol 
Morton  Miller,  who  transferred  and  delivered  the  same  to  the  Van 
Norden  Trust  Company.  Subsequently  Andreas  M.  Miller  executed 
and  delivered  three  certain  voluntary  trust  agreements  with  the  United 
States  Trust  Company  of  New  York,  one  of  securities  of  the  par 
value  of  $700,000  for  the  benefit  of  his  daughter,  Maren  Louise  Mil- 
ler Fellowes;  the  second  of  securities  of  the  par  value  of  $336,373.32 
for  the  benefit  ,of  his  son  Athol  Morton  Miller,  or  his  issue ;  and  the 
third  of  securities  of  the  par  value  of  $600,000  for  his  own  benefit  for 
life,  with  remainder  on  his  death  to  the  city  of  Duluth,  Minn.,  to 
establish  a  hospital  and  dispensary.  The  securities  placed  in  trust 
under  these  agreements  constituted  the  larger  part  of  his  possessions. 
Said  son  and  daughter  were  the  only  children  of  said  Andreas  M. 
Miller.  Andreas  M.  Miller  and  his  wife,  Annie  E.  Miller,  were,  at  the 
time  of  the  execution  of  said  agreement  with  the  Van  Norden  Trust 
Company,  living  apart;  he  living  in  the  city  of  New  York,  and  she 
in  the  city  of  Duluth,  Minn. 

The  purpose  qf  said  Andreas  M.  Miller  in  the  creation  of  those 
trusts  was  to  dispose  of  the  greater  part  of  his  property  in  such  a 
manner  as  to  provide  for  his  children,  and  to  provide  as  well  for  the 
support  of  himself  and  his  wife.  At  the  time  the  deed  of  trust  to  the 
Van  Norden  Trust  Company  was  made,  he  declared  that  it  was  a 
trust  practically  for  his  wife;  that  he  wanted  the  income  reserved 
for  himself  while  he  lived,  but  that  on  his  death  he  wanted  everything 
to  go. to  her  that  he  personally  did  not  get;  that  he  wanted  the  income 
to  go  to  himself  during  life,  because  he  thought  it  was  safer,  but,  when 
he  was  through  with  it,  he  wanted  it  to  go  to  the  people  for  whom  it 
was  intended. 

The  income  of  the  said  several  trusts  with  the  United  States  Trust 
Company  of  New  York  was  payable  to  the  beneficiaries  therein  named, 
and  the  income  of  the  bonds  transferred  to  the  Van  Norden  Trust 
Company  under  said  agreement  was  directed  to  be  paid  to  Andreas 
M.  Miller,  as  and  when  received,  during  his  life,  and  to  be  paid  to 
Annie  *E.  Miller  as  and  when  received  thereafter  during  her  life, 
should  she  survive  him.  The  trust  agreement  made  with  the  Van 
Norden  Trust  Company  contains  no  power  of  sale  or  disposition,  and 
contains  only  the  power  to  reinvest  in  the  event  of  maturity  and  pay- 
ment of  the  principal  of  the  bonds  passing  to  the  trustee  under  said 
agreement,  and  then  only  to  invest  in  securities  of  the  same  character 
and  description ;  i.  e.,  municipal  bonds  of  like  character.  AU  ,of  the 
said  bonds  provided  for  payment  of  semiannual  interest  pa)mients,  ex* 
cept  one  issue,  which  provided  for  annual  payments  thereof. 

During  his  lifetime,  Andreas  M.  Miller  provided  for  the  mainte- 
nance and  support  of  his  wife.  The  trustee,  under  the  trust  agree- 
ment dated  March  11,  1907,  held  all  the  said  bonds  during  the  life- 
time of  Andreas  M.  Miller,  except  only  $25,000  of  the  Kansas  City 
judgment  4i/4s  which  were  paid  off  in  July,  1915,  and  the  proceedis 
invested  in  the  purchase  of  Dayton,  Ohio,  waterworks  Ay^  per  cent 
bonds,  bearing  interest  payable  semiannually,  and  managed  the  trust 
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fund  and  received  the  income  therefrom,  and  paid  over  the  same  as 
and  when  received  to  Andreas  M.  Miller  during  his  lifetime  in  accord- 
ance with  the  provisions  of  the  deed  of  trust. 

Andreas  M.  Miller  died  on  May  22,  1917,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate  by  the  Surrogate's  Court, 
county  of  New  York,  on  the  2Sth  day  of  July,  1917,  and  letters  tes- 
tamentary were  issued  thereon  to  the  United  States  Trust  Company 
of  New  York,  which  duly  qualified  and  is  now  acting  as  such.  By  his 
will  he  gave  to  his  daughter  all  of  his  property,  which  was  of  the 
value  of  about  $70,000,  exclusive  of  the  amount  claimed  in  this  action. 
Some  time  prior  to  his  death  Andreas  M.  Miller  wrote  a  letter,  ad- 
dressed to  his  wife,  and  placed  it  in  the  hands  of  Hon.  P.  Henry 
Dugro,  with  instructions  to  deliver  it  to  his  wife  after  his  death.  The 
letter  is  as  follows : 

"Dear  Annie:  This  is  intended  to  readi  yon  after  my  demise,  and  it  will 
then  be  proper  for  you  to  advise  the  Equitable  Trust  Company,  No.  87  Wall 
street,  New  York,  to  thereafter  remit  the  interest  and  income  account  the 
Miller  trust  of  March  11, 1907,  as  and  when  collected,  to  your  address. 

'•Youre,  A.  M.  MiUer.'* 

This  letter  was  delivered  to  Annie  E.  Miller  after  her  husband's 
death.  On  June  4th  Mrs.  Miller  wrote  the  plaintiff  from  Duluth,  re- 
questing compliance  on  its  part  with  the  provisions  of  the  trust  agree- 
ment, and  on  June  8th  Mr.  Babcock,  trust  officer  of  the  plaintiff,  wrote 
her,  inclosing  a  check  for  $534.60,  "being  net  income  due  you  as 
beneficiary  of  the  trust,"  excusing  the  delay  in  sending  the  same  as 
caused  by  a  misunderstanding  on  the  part  of  its  bookkeeper,-  and 
adding: 

*'We  will  in  future  make  the  payment  of  the  income  to  you  as  collected.** 

On  July  7th  Mrs.  Miller  telegraphed  the  plaintiff,  "Why  is  money  not 
sent  ?"  and  on  the  9th  of  the  same  month  Mr.  Snyder,  assistant  secre- 
tary of  plaintiff,  wrote  her  acknowledging  the  receipt  of  the  telegram 
and  informing  her  that  the  income  due  her  had  been  forwarded  to  her 
on  July  6th.  The  remittance  made  on  July  6th  amounted  to  $8,959.50, 
and,  together  with  the  previous  remittance  of  $534.60,  made  up  the  total 
amount  of  income  received  for  the  six  months,  January  to  July,  after 
the  deduction  of  the  trustee's  stipulated  compensation.  $540  of  the 
income  for  the  period  was  received  June  1st  and  the  remaining  $9,050 
July  1st.  No  part  thereof  matured  during  the  lifetime  of  Andreas  M. 
Miller. 

Subsequent  to  these  two  payments,  made  in  compliance  with  the 
literal  provisions  of  the  trust  agreement,  and  under  date  of  July  27th, 
the  United  States  Trust  Company,  as  executor  of  .the  will  of  Andreas 
M.  Miller,  wrote  the  plaintiff,  asking  information  as  to  the  amount  of 
income  which  accrued  on  the  trust  prior  to  Mr.  Miller's  death,  and  on 
the  following  day  the  plaintiff  wrote  Mrs.  Miller : 

"We  are  now  advised  by  counsel  that  the  interest  on  the  various  securities 
held  under  the  deed  of  trust  from  the  date  of  the  last  collection  of  interest  to 
the  date  of  Mr.  Miller's  death,  viz.  May  22,  1917,  is  rightfully  due  and  twy- 
able  to  the  executors,"  etc. 
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—adding  that  on  June  7,  1917,  they  paid  her  $534.60,  and  on  July  6, 
1917,  $8,959.50,  or  a  total  of  $9,49^10,  of  which  amount  $7,826.42, 
was  due  the  executors  of  the  estate  of  her  husband,  and  requested  her 
to  forward  to  them  her  check  for  that  amount. 

Thereafter,  on  November  15,  1917,  the  plaintiflP  brought  this  action 
for  an  accounting,  setting  forth  the  payments  made  to  Andreas  M. 
Miller  in  his  lifetime,  and  to  his  widow  after  his  death,  and  praying- 
judgment  that  the  accounts  be  taken,  passed  upon,  and  judicially  set- 
tled, and  the  plaintiff  directed  to  hold  the  principal  of  said  trust  as 
formerly,  and  pay  the  income  to  the  life  beneficiary.  The  defendant 
Annie  E.  Miller  answered,  admitting  all  the  allegations  of  the  com- 
plaint, and  joined  in  the  prayer  of  the  plaintiff  for  judgment. 

Of  the  income  received  subsequent  to  July,  1917,  the  plaintiff,  as 
shown  by  its  second  amended  and  supplemental  complaint,  omitted  to 
pay  to  Mrs.  Miller  the  sum  of  $8,903.75,  and  in  its  said  complaint  al- 
leges that  both  Annie  E.  Miller  and  the  United  States  Trust  Com- 
pany^— 

Maim  that  the  income  accrued  on  said  trust  fond  to  May  22,  1917,  but  not 
received  until  after  that  date,  should  be  paid  to  him." 

The  defendant  Mrs.  Miller  denied  that  allegation,  and  alleged  that 
this  income  had  been  paid  to  her  by  the  plaintiff  as  provided  in  the 
trust  agreement,  and  that  there  was  no  income  which  accrued  on  said 
trust  fund  to  May  22,  1917,  in  the  hands  of  the  plaintiff,  and  alleged 
that  she  was  entitled  under  the  terms  of  the  trust  agreement  to  the  in- 
come paid  her  in  June  and  July,  1917,  and  that  plaintiff  has  refused  to 
pay  to  her  income  received  by  it  since  July,  1917,  which  should  have 
been  paid  over  to  her  as  and  when  received. 

The  learned  court  at  Special  Term  found  that  the  payments  of  June 
7  and  July  6,  1917,  were  voluntarily  made  by  plaintiff  to  Annie  E. 
Miller,  with  full  knowledge  of  the  facts,  as  and  in  compliance  with  its 
obligation  set  forth  in  the  trust  agreement,  and  further  that  the  plain- 
tiff has  witheld  from  the  defendant  the  interest  and  incorpe  down  to 
January  1,  1918,  amounting  to  $7,316.10,  and  out  of  the  interest  and 
income  down  to  July  1,  1918,  the  sum  of  $515.52  together  making  up 
the  sum  of  $7,826.42,  being  the  amount  claimed  by  the  United  States 
Trust  Company  of  New  York,  as  executor  of  Andreas  M.  Miller,  and 
claims  the  right  to  withhold  from  said  Annie  E.  Miller,  from  interest 
and  income  accruing  and  received  subsequent  to  July,  1917,  an  amount 
equal  to  the  amount  of  the  accrued  income  down  to  the  date  of  the 
death  of  Andreas  M.  Miller,  and  out  of  subsequent  accruing  income 
was  retained  the  further  sum  of  $1,077.33,  making  in  all  the  sum  of 
$8,903.75. 

The  court  held,  as  conclusions 'of  law: 

"I.  That  the  Equitable  Trust  Ck)mpany  of  New  York,  the  plaintiff  herein,  as 
trustee  under  said  deed  of  trust,  in  good  faith  and  believing  that  she  was 
entitled  thereto,  paid  over  to  the  defendant  Annie  B.  Miller  the  sum  of  seven 
thousand  eight  hundred  seventy-oue  ***/ioo  dollars  (17,871.54),  as  appears  in 
Schedule  0-2  of  the  account  filed  herein,  said  payment  being  the  amount  of 
interest  and  income  accrued  on  said  trust  fund  to  May  22,  1917,  less  the 
amount  of  trustee's  commissions  thereon. 
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"11.  TBat  the  United  Stages  Tnwt  Company  of  New  York,  as  execntor  of 
the  last  will  and  testament  of  Andreas  M.  Miller,  deceased,  was  and  Is  entitled 
to  receive  said  sum  of  seven  thousand  eight  hundred  seventy-one  *Vioo  dol- 
lars ($7,871.54),  being  the  amount  of  Interest  and  Income  accrued  on  said 
trust  fund  to  May  23,  1917,  less  the  amount  of  the  trustee's  commissions 
thereon,  with  Interest  from  July  6,  1917. 

"III.  That  the  defendant  Annie  E.  Miller  was  not  entitled  to  receive  said 
•sum  of  seven  thousand  eight  hundred  seventy-one  »Vioo  dollars  ($7,871.54). 

"IV.  That  the  plaintiff  herein,  the  Equitable  Trust  Company  of  New 
York,  as  trustee,  Is  entitled  to  reimburse  itself  as  trustee  for  the  amount  of 
said  payment  due  to  the  United  States  Trust  CJompany  of  New  York,  as  execu- 
tor of  the  last  wUl  and  testament  of  Andreas  M.  Miller,  deceased,  In  the  sum 
of  seven  thousand  eight  hundred  seventy-one  »*/ioo  dollars  ($7,871.54),  out  of 
any  income  subsequently  accruing  on  said  trust  fund  and  payable  to  the 
defendant  Annie  E.  Miller. 

"V.  That  the  plaintiff,  the  Equitable  Trust  Company  of  New  York,  as 
trustee,  ^ould,  out  of  the  balance  of  Income  remaining  in  its  hands  as  shown 
by  said  account,  pay  to  the  United  States  Trust  Company  of  New  York,  as 
executor  of  the  last  will  and  testament  of  Andreas  M.  Miller,  deceased,  the 
sum  of  seven  thousand  eight  hundred  and  seventy-one  ^*/ioo  dollars  ($7,- 
871.54),  and  should  pay  the  balance  of  said  Income  to  Annie  E.  Miller,  the 
present  life  beneficiary  of  said  trust  fund. 

"VIII.  That  the  defendant  Annie  B.  MlUer  is  entitled  to  receive  only  the 
income  accruing  on  said  trust  fund  and  received  by  the  plaintiff  from  and 
after  May  22,  1917,  the  date  of  death  of  said  Andreas  M.  Miller,  excepting, 
however,  such  amounts  thereof  as  may  be  necessary  to  reimburse  the  plain- 
tiff for  any  payment  made  to  the  United  States  Trust  Company  of  New  York 
as  executor  as  aforesaid." 

The  aggregate  amount  paid  over  to  Annie  E.  Miller  on  June  7  and 
July  6,  1917,  amounted  to  $9,494.10,  representing  six  months'  interest, 
amounting  to  $540,  paid  June  1st  on  Dajrton  waterworks  bonds,  and 
six  months'  interest  amounting  to  $9,050,  on  other  municipal  bonds, 
less  the  trustee's  commission  of  1  per  cent.  The  question  is  whether  $7- 
871.54  (or  so  much  of  said  $9,494.10  as  represents  interest  accrued  to 
May  22,  1917,  the  date  of  the  death  of  Andreas  M.  Miller)  is  payable 
under  the  terms  of  the  trust  to  the  estate  of  Andreas  M.  Miller,  or 
whether  it  was  properly  paid  to  Annie  E.  Miller  as  succeeding  bene- 
ficiary for  life. 

The  respondent  contends  that  the  directions  to  the  trustee  are  only 
capable  of  three  possible  constructions: 

A.  A  direction  that  the  interest  be  apportioned  between  the  two  life 
tenants  according  to  the  usual  rule  of  law. 

B.  A  direction  ambiguous  as  to  whether  the  testator  intended  that 
the  entire  interest  maturing  after  the  death  of  the  first  life  tenant  should 
be  paid  by  the  trustee  to  the  second  life  tenant. 

C.  An  unambiguous  direction  amounting  to  an  express  stipulation 
that  the  entire  interest  maturing  after  the  death  of  the  first  life  tenant 
should  be  paid  by  the  trustee  to  the  second  life  tenant. 

It  further  contends  that,  on  principle  and  on  authority,  the  estate  of 
the  first  life  tenant  is  clearly  entitled  to  the  interest  accrued  at  the 
time  of  his  death  under  any  one  of  the  three  possible  constructions. 

The  appeflant  contends  that  the  whole  scheme  of  Andreas  M.  Miller, 
and  the  circumstances  surrounding  its  execution  and  mode  of  opera- 
tion, show  that  his  dominant  purpose  was  to  divide  his  property  into 


i 


Digitized  by 


Google 


Sup.  Ct.)  EQUITABLE  TRUST  (X).  V.  MILLER  299 

(189  N.T.B.) 

four  parts,  intended  to  provide  a  continuous  income  measured  to  the 
respective  needs,  present  and  future,  of  himself  and  each  member  of 
his  family  having  claims  upon  his  bounty,  or  entitled  to  proper  provi- 
sion for  support  and  maintenance,  and  that  each  should  have  and 
enjoy  the  income  of  the  allotted  share  continuously  from  the  time  of 
division  by  creation  of  the  trusts.  This  scheme  and  purpose,  it  is 
urged,  preclude  the  idea  of  intention  that  there  should  be  an  accumula- 
tion of  income  under  either  of  the  trust  agreements,  and,  if  carried  out 
according  to  his  declared  intention,  no  accumulation  under  either  there- 
of was  possible.  Therefore  it  follows  that  the  interest  collected  during 
Mr.  Miller's  life  was  to  be  paid  to  him ;  that  received  after  his  death 
was,  as  and  when  received,  to  be  paid  to  Mrs.  Miller. 

[T]  Taking  up,  first,  a  possible  construction  of  the  trust  agreement 
that  it  directs  that  the  entire  interest  maturing  after  the  death  of  the 
first  fife  tenant  should  be  paid  by  the  trustee  to  the  second  life  tenant, 
this  would  amount  to  an  accumulation  prohibited  by  the  statute  of  this 
state.  Section  16,  Personal  Property  Law  fConsol.  Laws,  c.  41),  as 
amended  by  Laws  1915,  c.  670.  In  United  States  Trust  Co.  v.  Tobias, 
4  N.  Y.  Supp.  211,  It  was  held  that  income  derived  7rom  personal  prop- 
erty should  be  apportioned  as  of  the  date  of  the  death  of  the  life  tenant, 
and  that  her  executors  were  entitled  to  such  portion  as  accrued  up  to 
that  time,  citing  with  approval  2  Perry  on  Trusts  (2d  Ed.)  p.  1(K,  where 
it  was  laid  down  that— 

"Interest  upon  notes,  bonds,  mortgages,  and  similar  securities  accrues  from 
day  to  day,  although  it  is  not  payable  until  a  fixed  date.  It  is  therefore  ap- 
portionable,  and  trustees  must  pay  the  proportion  accruing  during  the  life 
of  the  tenant  for  life  to  his  representatives." 

In  Matter  of  Lamb,  182  App.  Div.  180,  169  N.  Y.  Supp.  614  (affirm- 
ed without  opinion  224  N.  Y.  577,  120  N.  E.  866),  it  was  held  that  an 
express  direction  to  the  trustee  to  pay  the  principal,  "together  with  all 
interest  and  income  earned  and  accrued  and  unpaid"  upon  the  death 
of  the  life  tenant,  to  the  remaindermen,  was  an  attempted  direction  to 
accumulate  and  was  void.  The  language  of  the  direction  to  the  trustee 
in  that  case  was  to — 

"collect  and  receive  the  interest  and  income  •  •  •  and  pay  OTer  the  same 
in  semiannual  installments,  to  *  *  *'  Sarah  ^  ^  *  for  and  during  her 
natural  life,  and  upon  her  decease  to  pay  over  the  principal  of  said  trust 
fund,  togetlier  with  all  interest  and  income  earned  and  accrued  and  unpaid, 
to  my  brothers,  ^enry  Elmer  Gibb  and  Lewis  Mills  Gibb,  share  and  snare 
alike,  whereupon  said  trust  shall  cease  and  determine." 

Mrs.  Sarah  M.  Gibb  died  December  27,  1916.  It  was  found  that  the 
trust  fund  had  been  loaned  on  interest,  payable  semiannually,  to  a 
iirm,  as  authorized  by  the  testator,  and  that  interest  amounting  to 
$4,846.15  was  due  and  payabld  to  the  trustees  January  31,  1917  (said 
date  being  the  next  date  of  the  maturity  of  the  semiannual  interest 
payments  following  the  death  of  the  life  tenant).  The  court  held  that 
so  much  of  the  $4,846.15  as  had  accrued  at  the  date  of  the  death  of  the 
life  tenant  should  be  paid  to  her  estate,  irrespective  of  the  express  di- 
rection to  the  contrary.    The  Appellate  Division  stated  the  question  as 
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to  the  statute  agamst  accumulations  as  follows  ( 182  App.  Div.  at  page 
188,  169  N.  Y.  Supp.  at  page  620) : 

''The  will  directs  that  the  trustees  shaU  pay  the  principal,  together  with 
ail  interest  and  income  earned  and  accrued  and  unpaid/  to  testator's  brothers. 
Does  that  direct  an  accumulation?  The  loan  to  the  Loeser  Company  was  on 
an  arrangement,  as  shown  by  the  practice,  that  the  interest  should  be  paid 
at  the  end  of  each  six  months.  Even  if  Interest  is  deemed  to  accrue  from 
day  to  day,  it  is  not  collectible  daily.  The  trustees  could  not  have  collected  it 
before  Mrs.  Oibb  died.  But  that  is  not  the  test.«  The  interest  was  an  inci- 
dent of  the  principal  and  had  no  unrelated  and  independent  status.  Each 
unit  of  principal  grows  through  continuing  time  and  is  owned  by  the  person 
who  owns  the  principal.  Who  owned  the  principal  while  it  was  so  increasing? 
The  trustees  did.  But  their  title  was  only  to  support  the  trust  to  pay  to  Mrs. 
Gibb.  How  could  they  take  title  to  pay  her  and  yet  pay  to  somebody  else?  It 
is  answered  that  they  could  do  so  because  the  will  so  directs.  If  so,  the  will 
gives  the  trustees  title  to  the  principal,  among  other  things,  for  the  purpose 
of  earning  money  thereon  during  a  precedent  estate,  to  pay  to  the  remainder- 
men. 

"Now,  the  learned  counsel  for  the  respondent,  with  his  usual  helpful,  fair 
presentation,  says  that  such  thing  could  not  be  done  if  the  trustees  had  re- 
ceived the  money,  and  that  the  case  would  then  fall  within  Matter  of  Keogh, 
112  App.  Div.  414.  But  in  principle  is  there  a  distinction?  The  trustee  has 
title  to  the  interest  because  he  has  title  to  the  principal,  and  his  tenure  is 
not  affected  because  it  had  not  been  paid  into  his  hand,  or  because,  accord- 
ing to  the  terms  of  the  loan  the  sum  is  not  yet  coUectible,  The  statute  is  not 
that  the  takers  of  an  estate  shall  not  accumulate  by  hoarding  in  their  hands, 
but  the  law  forbids  accumulations,  however  effected,  except  in  case  of  minori- 
ties. Income  may  accumulate  by  the  connivance,  neglect  of  the  creditor,  or 
by  convention  between  him  and  the  debtor.  For  instance,  Loeser  &  Ck).  paid 
the  interest  every  six  months;  it  might  have  been  every  year,  or  every  two 
years,  or  at  some  longer  period.  If,  now,  a  testator  may  direct  that  uncol- 
lected income  to  one  person  upon  her  death  may  be  shifted  to  another,  then 
the  statute  may  be  evaded.  There  cannot  be  a  valid  trust  to  pay  one  income 
accumulated  in  whatsoever  way  it  happened  when  minorities  are  involved. 
So,  if  the  testator  meant  to  direct  in  effect  that,  if  at  Mrs.  Gibb*s  death  the 
trust  fund  had  earned  interest  or  income  that  was  accrued,  and  the  trustees 
had  not  reduced  it  to  possession,  it  should  follow  the  principal  into  the  hands 
of  the  remaindermen,  he  violated  the  statute,  because,  as  I  have  stated,  there 
is  an  accumulation  of  income  resulting  merely  from  the  fact  that  by  agree- 
ment with  the  debtor  the  income  was  allowed  to  accumulate." 

[2, 3]  Taking  up  the  second  possible  construction  of  the  trust  agree- 
ment, that  the  direction  is  ambiguous  as  to  whether  the  testator  intend- 
ed that  the  entire  interest  maturing  after  the  death  of  the  first  life 
tenant  should  be  paid  by  the  trustee  to  the  second  life  tenant,  it  is 
well  settled  that  where  the  provisions  of  an  instrument  are  capable  of 
two  constructions,  the  court  will  adopt  that  which  w:ill  render  tiie  trust 
legal  and  operative,  rather  than  one  which  will  render  it  void.  Arthur 
V.  Arthur,  3  App.  Div.  375,  38  N.  Y.  Supp.  1002.  This  brings  us, 
therefore,  to  the  first  construction  suggested,  viz.  that  the  directioh  to 
the  trustee  is,  in  intent  and  effect,  one  that  the  interest  be  apportioned 
between  the  two  life  tenants  according  to  the  usual  rule  of  law.  The 
respondent  contends  that  this  is  the  only  logical  construction  of  the 
words  used ;  that  a  trustee  can  only  pay  over  income  when  received,  or 
at  periodic  intervals,  and  that  the  effect  of  specifying  that  payments 
shall  be  made  "when  received"  is  that  payment  shall  be  made  as  soon 
as  possible;  that,  under  the  usual  New  York  rule  applicable  to  such 
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interest  payments,  the  estate  of  the  life  tenant  is  entitled  to  income  ac- 
crued at  the  time  of  his  death,  and  there  is  no  reason  to  assume  that  a 
direction  to  pay  income  to  the  life  tenant  as  soon  as  possible  shows  an 
intention  that  the  estate  of  the  life  tenant  shall  be  deprived  of  income 
accrued  at  the  time  of  his  death. 

The  quotation  heretofore  made  from  the  case  of  United  States  Trust 
Co.  V.  Tobias,-  4  N.  Y.  Supp.  211,  shows  that  it  was  there  held  that  a 
direction  to  pay  income  to  the  life  tenant  for  and  during  tlie  natural  life 
entitled  her  estate  to  income  accrued  at  the  time  of  her  death  on  per- 
sonal property,  including  municipal  bonds  as  in  the  present  case.  In 
Matter  of  Fithian,  103  Misc.  Rep.  568,  it  was  said  at  page  570,  170  N. 
Y.  Supp.  750,  at  page  751  : 

"In  the  abseoce  of  any  expression  or  intimation  in  the  will  to  the  con- 
trary, the  interest  must  be  apportioned  according  to  the  contention  of  the 
tmsteel  It  is  believed  that  the  rule  on  this  subject  known  to  have  been  appli- 
cable at  common  law  to  the  indebtedness  of  individuals  and  private  corpora- 
tions has  been  in  modem  thought  extended,  as  in  reason  it  should  be,  to  the 
obligations  of  quasi  public  corporations,  dear  authority  on  this  question  Is 
wanting/' 

Section  2674  of  the  Code  of  Civil  Procedure  provides: 

"All  rents  reserved  on  any  lease  made  after  June  7,  1875,  and  all  annuities, 
dividends  and  other  payments  of  every  description  made  jmyable  or  becom- 
ing due  at  fixed  periods  under  any  instrument  executed  after  such  date,  or, 
being  a  last  will  and  testament  that  takes  effect  after  such  date,  shall  be 
apportioned  so  that  on  the  death  of  any  person  interested  in  such  rents,  an- 
nuities, dividends  or  other  such  payments,  or  in  the  estate  or  fund  from  or  in 
respect  to  which  the  same  issues  or  is  derived,  or  on  the  determination  by  any 
other  means  of  the  Interest  of  any  such  person,  he,  or  his  executors,  admin- 
istrators or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents,  annuities, 
dividends  and  other  payments,  according  to  the  time  which  shall  have  elapsed 
from  the  commencement  or  last  period  of  payment  thereof,  as  the  case  may  be, 
including  the  day  of  the  death  of  such  person,  or  of  the  determination  of  his 
or  her  Interest,  after  making  allowance  and  deductions  on  account  of  charges 
on  such  rents,  annuities,  dividends  and  other  payments.  ♦  •  •  This  sec- 
tion shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that 
no  apportionment  be  made,  or  to  any  sums  made  payable  in  policies  of  in- 
surance of  any  description." 

This  section  was  under  consideration  in  Matter  of  Young,  23  Misc. 
Rep.  223,  50  N.  Y.  Supp.  402.  There  the  will  of  Thomas  Cornell  con- 
tained a  direction : 

**To  pay  over  unto  my  said  beloved  ^fe  Catharine  Ann  for  her  own  sole 
use,  benefit  and  disposition,  during  the  period  of  said  'two  lives*  if  she  shall 
live  so  long,  or  if  not  during  her  natural  life,  ninety  (90%)  per  cent  of  the 
net  Income  of  my  said  estate  In  lieu  of  dower  or  of  any  rights  she  may  have  in 
any  or  to  any  part  .of  my  estate  except  as  herein  provided,  the  remaining 
ten  (10%)  per  cent,  to  revert  to  my  estate." 

Mrs.  Catharine  Ann  Cornell  died  May  15,  1897.  In  an  accounting 
by  the  trustees,  one  of  the  questions  involved  was  whether  the  estate 
of  Catharine  was  entitled  to  interest  earned,  but  not  due  or  collected 
by  the  trustee,  at  the  time  of  the  death.  The  court  quoted  section  2720 
of  the  (^de  (now  section  2674)  in  its  entirety,  and  concluded  that 
the  earned  income  belonged  to  the  estate  of  the  life  tenant,  and  gave  the 
following  direction  (23  Misc.  Rep.  227,  50  N.  Y.  Supp.  406): 
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"Then  compote  the  amount  of  income  (not  Indndlng  any  dividends  on 
stocks  owned  by  the  estate)  which  was  earned,  but  not  collected  by  the  trustee, 
on  May  15,  1897,  less  10  per  cent,  thereof.  Deduct  from  that  such  proportion 
for  the  expenses  t>f  the  estate  for  the  10  months,  less  two-twelfths  of  taxes 
paid,  as  this  income  bears  to  the  remaining  income  for  the  10  months,  less  10 
per  cent,  thereof,  and  the  remainder  thus  found  will  be  the  income  due  Mrt. 
Cornell's  estate,  and  shall  be  at  once  paid  to  Nellie  L.  Carpenter,  executrix  of 
Catharine  Ann  Coma's  will,  in  full  of  her  interest  in  the  estate  of  Thomas 
ComelL" 

The  court,  in  discussing  the  effect  of  the  Code  section,  said  (23  Misc. 
Rep.  228,  50  N.  Y.  Supp.  406) : 

"There  seems  to  be  no  reported  case  corsjtruing  section  2720  of  the  Code  of 
Civil  Procedure  in  which  the  facts  are  simUar  to  the  one  at  bar.  I  have 
given  the  subject  careful  examination,  and  the  conclusions  here  arrived  at  are 
in  accordance  with  the  plain  reading  of  the  section.  Some  of  its  provisicws 
are  opposed  to  the  principles  of  the  common  law.  2  Perry  on  Trusts,  {  556 ; 
Clapp  V.  Astor,  2  Edwards  Ch.,  379;  Kearney  v.  Cruikshank,  117  N.  Y.  05. 
It  seems  framed  to  fully  meet  a  case  similar  to  the  one  before  me.  Its  pro- 
visions are  clear,  and  I  have  construed  it  accordingly.  Some  of  the  income 
of  this  estate  is  also  apportionable  under  the  provisions  of  the  common  law, 
aside  from  section  2720.  such  as  interest  on  bonds  and  mortgages,  and  otber 
securities.    TJ.  S.  Trust  Co.  v.  Tobias,  21  Abb.  N.  C.  393." 

•  I  am  of  the  opinion  that  the  learned  court  was  right  in  holding  that, 
in  the  absence  of  any  express  stipulation  to  the  contrary,  the  estate  of 
the  life  tenant  of  a  trust  to  pay  income  is  entitled  to  interest  On  muni- 
cipal bonds,  accrued  but  not  yet  payable,  at  the  time  of  the  life  tenant's 
death.  I  conclude  that  the  judgment  should  therefore  be  affirmed,  with 
costs  to  -all  parties  appearing  on  this  appeal,  payable  out  of  the  trust 
estate. 

CLARKE,  P.  J.,  and  MERRELL  and  GREENBAUM,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  By  the  trust  agreement  the  settlor 
of  the  trust  assigned  and  transferred  to  the  trustee  specified  bonds  of 
the  aggregate  par  value  of  $408,000,  upon  all  but  one  class  of  which 
interest  at  specified  rates  became  due  and  payable  semiannually  on 
January  1st  and  July  1st,  and  upon  one  class  of  which,  aggregating 
$70,000,  interest  became  due  and  payable  annually  on  the  1st  of  July. 
In  the  trust  agreement,  immediately  following  the  enumeration  of  the 
bonds,  the  trustee  was  directed  Id  collect  the  interest  and  to  pay  the 
same  "as  and  when  received"  to  the  father  of  the  settlor  during  his 
life,  and  upon  his  death  to  the  mother  of  the  settlor,  if  surviving,  dur- 
ing her  life.  The  father  of  the  settlor  died  on  the  22d  of  May,  1917, 
and  the  mother  of  the  settlor  survived  him.  The  point  presented  for  de- 
cision is  whether  there  must  be  an  apportionment  between  the  mother 
of  the  settlor  and  the  personal  representative  of  the  father  of  the 
interest  which  accrued  on  these  bonds  between  the  1st  day  of  January 
and  the  1st  day  of  July,  1917,  or  whether  the  construction  of  the  trust 
agreement  recognized  and  acted  upon  by  the  trustee  in  the  first  in- 
stance to  the  effect  that  the  mother  of  the-  settlor  is  entitled  to  all  of 
such  interest,  was  the  proper  construction. 

I  am  unable  to  agree  with  the  views  expressed  by  Mr.  Justice 
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DOWLING  that  the  construction  so  heretofore  given  and  acted  upon 
by  the  trustee  would  be  in  violation  of  section  16  of  the  Personal  Prop- 
CTty  Law  (chapter  45  of  the  Laws  of  1909;  Consol.  Laws,  c.  41),  as 
amended  by  Laws  1915,  c.  670,  and  void  as  constituting  an  accumu- 
lation of  income  forbidden  by  subdivision  3  of  said  section.  Techni- 
cally speaking,  it  is  true,  as  stated  in  United  States  Trust  Co.  v. 
Tobias,  4  N.  Y.  Supp.  211,  and  Matter  of  Lamb,  182  App.  Div. 
180,  169  N.  Y.  Supp.  614,  that  income  from  personal  property  ac- 
cumulates from  day  to  day,  and  therefore,  in  the  absence  of  a 
direction  to  the  contrary  in  a  will,  deed,  or  other  instrument  creat- 
ing a  trust  there  should  be  an  apportionment  of  such  income  as  of 
the  date  of  the  death  of  the  life  beneficiary  thereof.  I  do  not  under- 
stand, however,  tiiat  either  the  statute  or  the  general  rule,  to  which  ref- 
erence has  been  made,  precludes  the  settlor  of  a  trust  from  giving  to  one 
life  beneficiary  under  circumstances  such  as  are  here  presented  the  in- 
terest that  falls  due  and  becomes  payable  on  specified  securities  during 
the  life  of  such  beneficiary,  and  to  another  the  interest  falling  due  and 
becoming  payable  thereon  after  the  death  of  the  first  beneficiary,  even 
though  it  represents  income  accruing  in  part,  but  not  becoming  due  or 
payable,  during  the  life  of  the  former  beneficiary.  There  is  in  such  case 
no  direction  for  the  unlawful  accumulation  of  income.  I  know  of  no  de- 
cision in  which  it  has  been  held  that  there  can  be  a  direction  for  the  ac- 
cumulation of  income  in  violation  of  the  statute  before  the  income  has 
become  due  and  payable.  If  there  were  any  doubt  on  that  point,  I 
think  it  has  been  removed  by  the  Legislature  itself  by  recognizing  in 
section  2674  of  the  Code  of  Civil  Procedure,  in  effect,  that  the  person 
creating  a  trust  may  provide  that  there  shall  be  no  apportionment  in 
such  cases.  The  section,  after  prescribing  the  general  rule  for  appor- 
tionment, which  would  be  applicable,  were  it  not  for  the  provisions  of 
the  deed  of  trust,  by  which  the  settlor  only  gave  the  first  life  beneficiary 
the  interest  falling  due  and  payable  during  the  life  of  such  baieficiary, 
expressly  provides  that  the  provisions  of  the  section — 

"shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that  no 
apportionment  be  made,  or  to  any  sums  made  payable  in  policies  of  insurance 
of  any  description." 

It  is  not  necessary  to  bring  the  case  within  the  exception  prescribed 
in  that  section  that  the  precise  phraseology  of  the  section  should  be  fol- 
lowed; it  is  sufficient,  I  think,  if  it  plainly  appears  that  the  settlor  or 
testator  intended  that  there  should  not  be  any  apportionment;  and  in 
the  case  at  bar  such  intent  is  manifest,  for  the  corpus  of  the  trust  con- 
sisted of  municipal  bonds,  the  interest  upon  which  he  expected  would 
be  promptly  paid,  and  for  that  reason  no  significance  is  to  be  attached 
to  the  direction  that  the  beneficiary  was  to  have  the  interest  when  re- 
ceived by  the  trustee,  because  in  the  circumstances  he  recognized  no 
interval  between  the  date  the  interest  became  due  and  the  time  it  would 
bo  paid  to  the  trustee.  He  was  not  providing  for  the  estate  of  the  life 
beneficiary.  His  only  concern  was  for  the  life  beneficiary,  and  on 
that  theory  he  gave  the  first  beneficiary  only  the  interest  falling  due  and 
payat>Ie  during  his  life. 

I  therefore  vote  for  reversal. 
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PEOPLE  T.  ODELH 

(Supreme  Court,  Special  Term,  Monroe  County.    April  22,  1921.) 
(SyllaJm9  hy  the  Court.) 

1.  Grimiiia]  law  C=»938(l)— Requisites  of  motion  for  new  trial  enumerated.  ' 

•  On  a  motion  for  a  new  trial  upon  newly  discovered  evidence,  the  rules 
require  that  the  new  evidence  shall  be  material  to  the  issues,  shall  not 
be  cumulative  to  the  former  Issues,  shall  not  merely  Impeach  or  contra- 
dict former  evidence,  shall  have  been  discovered  since  the  trial,  shall  be 
such  that  it  could  not  have  been  discovered  before  the  trial  by  the  exer- 
cise of  due  diligence,  and  shall  be  such  that  it  will  probably  change  the  re- 
sult if  a  new  trial  is  granted. 

2.  Criminal  law  «=»945(1)»  1199— QiieBtloiw  prwented  oo  motloD  for  neiw  trial 

stated. 

On  such  a  motion  the  overshadowing  consideration  is  whether  or  aoC, 
if  a  new  trial  be  granted  upon  the  new  evidence,  the  verdict  would 
probably  be  different ;  but  where  the  convi<*tion  has  been  affirmed  by  the 
Court  of  Appeals,  the  court  has  nothing  to  do  with  the  question  as  to 
whether  or  not  the  defendant  has  had  a  fair  trial. 
S.  Criminal  law  <^=»912H— New  trial  for  insanity  should  be  refused,  when 
plea  not  raised  on  tnal,  and  evidence  shows  sanity. 

A  motion  for  a  new  trial  on  the  ground  of  Insanity  will  not  be  granted, 
where  no  such  plea  was  raised  on  the  trial,  and  the  overwhelming  evi- 
dence presented  on  the  motion  shows  that  the  defendant  was  not  insane 
at  the  time  of  the  commission  of  the  act. 

4.  Criminal  law  <S=>938(1)— New  trial  for  newly  discovered  evidence  will 

not  be  granted^  to  enable  defendant  to  experiment  with  a  new  theory  <rf 
defense. 

A  new  trial  will  not  be  granted,  upon  newly  discovered  evidence,  to 
enable  the  defendant  to  experiment  before  a  Jury  upon  a  defense  based 
upon  a  new  theory,  after  his  defense  upon  another  theory  has  been  un- 
successful, as  the  law  does  not  give  a  defendant  the  benefit  of  two  trials 
before  a  Jury. 

5.  Homicide  <@=>319— New  trial  for  newly  discovered  evidence  on  new  theoiy 

of  defense  refused. 

A  motion  for  a  new  trial  will  not  be  granted,  where  a  husband  and 
wife  participated  in  the  actual  killing  of  the  deceased,  and  the  new  evi- 
dence seeks  to  place  the  responsibility  for  the  fatal  blow  upon  the  wife, 
after  the  husband's  conviction  for  murder  In  the  first  degree  and  tne 
wife's  conviction  for  murder  in  the  second  degree,  where  the  new  theory 
of  the  killing  does  not  correspond  with  their  previous  confessions,  and 
testimony  would  be  immaterial  upon  the  theory  that  they  conspired  to 
kill  the  deceased,  and  is  so  unsatisfactory  and  unconvincing  as  not  to 
Justify  a  conclusion  that  a  different  verdict  would  probably  be  reached, 
if  a  new  trial  were  granted. 

James  Louis  Odell  was  convicted  of  murder,  and  he  moves  for  a 
new  trial  on  newly  discovered  evidence.    Motion  denied. 
See,  also,  230  N.  Y.  481,  130  N.  E.  619. 

Hampton  H.  Halsey,  of  Rochester,  for  the  motion. 
William  F.  Love,  Dist.  Atty.,  of  Rochester,  opposed. 

RODENBECK,  J.     [1]  The  rules  governing  a  motion  for  a  new 
trial  upon  newly  discovered  evidence  require  that  the  new  evidence 

^ss^For  other  cases  see  same  topic  &  KEY-NUMBBR  in  aU  Key-Numbered  Dlseets  A  ladexM 
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must  be  material  to  the  issues,  must  not  be  cumulative  to  the  former 
issues,  must  not  merely  impeach  or  contradict  former  evidence,  must 
ha!ve  been  discovered  since  the  trial,  and  must  be  such  that  it  could  not 
have  been  discovered  before  the  trial  by  the  exercise  of  due  diligence, 
and,  finally,  that  it  must  be  such  evidence  as  will  probably  change  the 
result  if  a  new  trial  is  granted.  People  v.  Priori,  164  N.  ^.  459,  471, 
58  N.  E.  668. 

[2]  While  each  of  these  rules  may  have  a  peculiar  application  in 
a  particular  case,  the  overshadowing  consideration  on  a  motion  of  this 
character  is  whether  or  not  the  new  evidence  would  probably  change 
the  result  if  a  new  trial  were  granted.  The  attention  of  the  court, 
therefore,  has  been  especially  directed  toward  an  examination  of  the 
record  of  the  trial  of  the  defendant,  the  testimony  of  his  wife  and  her 
confession  received  as  evidence  on  her  trial,  and  the  proposed  new 
evidence,  with  a  view  to  determining  whether  or  not,  if  a  new  trial 
were  granted,  the  verdict  would  probably  be  different 

The  court  has  nothing  to  do  on  this  motion  with  the  question  wheth- 
er or  not  the  defendant  has  had  a  fair  trial.  That  question  has  been 
determined  by  the  Court  of  Appeals  (230  N.  Y.  481,  130  N.  E.  619), 
and  a  majority  of  that  court  has  affirmed  the  conviction  of  the  de- 
fendant, and  its  decision  is  not  open  to  consideration  on  this  motion. 
This  motion  must  be  approached  with  the  assumption  that  the  defend- 
ant has  been  properly  convicted  upon  the  evidence  before  the  jury, 
and  must  be  determined  by  reference  to  the  new  evidence  which  the 
defendant  offers  as  a  ground  for  a  second  trial. 

[3]  The  new  evidence  presented  on  this  motion  relates  to  the  alleged 
insanity  of  the  defendant,  and  the  legal  responsibility  as  between  him- 
self and  his  wife  for  administering  the  final  blow  Which  caused  the 
death  of  the  deceased.  No  evidence  was  offered  on  the  trial  of  the 
defendant  with  respect  to  his  mental  condition,  so  that  his  mental  re- 
sponsibility was  not  in  issue  on  the  trial.  The  evidence  upon  that  sub- 
ject offered  on  this  motion,  however,  is  not  such  as  to  justify  a  belief 
that  the  defendant  did  not  know  the  nature  and  quality  of  the  act 
which  he  was  committing,  or  that  it  was  wrong.  It  is  not  a  defense 
upon  the  ground  of  insanity  that  the  defendant  may  have  been  con- 
sidered a  little  queer  by  acquaintances,  but  it  must  appear  that  he  was 
in  such  a  mental  condition  as  not  to  be  criminally  liable  for  his  acts 
under  the  rul^s  laid  down  by  the  law.  The  physician  whose  affidavit 
is  submitted  On  behalf  of  the  defendant,  and  who  examined  him  before 
the  trial,  is  not  willing,  as  appears  by  his  affidavit,  to  say  that  the 
defendant  was  irresponsible  in  the  eyes  of  the  law,  and  his  evidence  is 
therefore  not  available  as  an  expert  upon  that  subject,  except  that  he 
might  be  permitted  to  give  the  details  of  his  examination  of  the  defend- 
ant for  the  benefit  of  other  experts.  The  conclusion  of  the  other  expert 
offered  on  this  motion  .by  the  defendant  is  contradicted  by  a  previous 
written  statement  made  by, her  to  the  district  attorney,  in  which  she 
characterized  the  defendant  as  normal.  As  against  this  evidence  there  is 
that  of  the  expert  who  examined  the  defendant  on  behalf  of  the  people, 
who  says  that  the  defendant  is  legally  responsible,  and  the  report  to  the 
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Governor  by  the  commission  that  examined  him,  which  states  that  the 
defendant  was  sane  at  the  time  of  the  examination,  and  "that  he  was 
sane  at  the  time  of  the  commission  of  die  deed  for  which  he  stands  con- 
victed." 

The  other  new  evidence  relied  upon  is  the  statement  of  the  defend- 
ant's wife  to  the  effect  that,  in  the  alleged  struggle  which  occurred  at 
the  third  area  and  while  the  deceased  was  choking  her  husband  into 
insensibility,  she  picked  up  a  club  which  lay  on  the  ground  and  from  a 
position  in  the  rear  of  the  deceased  "strudc  him  a  blow  over  the  back 
of  the  head,  and  the  deceased  turned  over  upon  the  ground,  dead." 
This  is  the  new  evidence  upon  which  the  defendant  chiefly  relies,  and 
which  he  claims  was  not  directly  testified  to  upon  his  trial.  It  is  true 
that  it  was  not  testified  to  directly  upon  the  trial,  but  it  was  evidence 
that  was  known  to  the  defendant  and  his  wife.  The  testimony  of  his 
wife  was  not  available  to  him,  inasmuch  as  she  could  and  did  claim 
her  privilege,  and  refused  to  answer  with  reference  to  occurrences  after 
they  left  Griffith  street,  but  there  was  no  bar  on  the  defendant's  lips. 

The  defendant  was  tried  before  his  wife,  and  sought  to  shield  her  as 
much  as  possible,  and  so  avoided  making  the  direct  statement  that  his 
wife,  during  the  encounter  in  the  third  area,  hit  the  deceased.  When 
the  wife  was  being  tried,  she  sought  to  avoid  responsibility  by  claim- 
ing that  she  was  defending  her  husband's  life,  and  upon  this  theory  she 
admitted  that  at  the  third  area  she  struck  the  deceased  over  the  head 
with  a  stick,  and  that  she  did  not  know  whether  he  had  moved  after  that 
She  said :  "I  don't  remember.  I  could  not  say."  The  defendant  and 
his  wife  were  both  participants  in  this  homicide,  and  each  of  them  be- 
fore their  respective  trials  knew  whether  or  not  the  wife  had  struck 
the  deceased  as  she  now  claims.  It  is  true  that  the  defendant  claims 
that  he  became  unconscious  at  the  third  area,  but  in  their  subsequent 
conversations  he  must  have  learned  what  his  wife  did  at  the  third 
area.  As  against  the  claim  now  being  advanced  that  the  killing  was 
done  by  the  wife  and  occurred  at  the  third  area,  it  is  significant  that 
there  is  no  such  statement  in  the  confessions  made  by  either  of  them 
the  day  following  the  homicide.    In  the  strict  sense  of  the  term,  there-  I 

fore,  this  evidence  is  not  new  evidence.  It  must  have  been  known  be- 
fore the  trial,  and  has  not  been  discovered  since  the  trial. 

But  these  considerations  must  give  way  to  the  more  important  one 
whether  or  not,  if  this  evidence  were  presented  upon  a  new  trial,  a  dif- 
ferent  verdict  would  result.    The  occurrences  at  the  third  area  seem  j 

to  have  been  the  basis  of  tlie  defense  of  the  defendant  on  his  trial,  and 
this  motion  seems  to  be  made  upon  the  assumption  that  the  verdict 
rests  upon  what  occurred  at  the  third  area.  The  inference  which  he 
sought  to  have  the  jury  draw  from  the  evidence  as  to  the  occurrences 
at  the  third  area  was  that  during  the  struggle  at  this  area,  without  his 
observing  it,  his  wife  struck  the  deceased  and  killed  him.  He  does  not 
so  testify  directly,  probably  because  he  did  not  wish  to  embarrass  his 
wife  in  her  subsequent  trial;  but  the  evidence  before  the  jury  did  not 
show  that  the  deceased  must  have  been  killed  at  the  third  area  merely 
because  the  deceased  was  unconscious  at  that  point  and  was  dragged 
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from  the  third  area  down  to  the  culvert.  A  much  stronger  argument 
can  be  drawn  in  fact  from  the  evidence  now  before  the  court  that  the 
deceased  met  his  death  at  the  second  area,  where  the  defendant  stated  in 
his  confession  that  the  knife  and  revolver  were  used,  or  at  the  culvert, 
where  he  admits  that  the  deceased  moved,  that  his  wife  said  that  she 
had  struck  the  deceased,  and  that  he  himself  had  hit  him  with  a  stick. 
The  stories  of  the  occurrences  at  the  tree,  as  given  in  the  confessions 
of  the  defendant  and  of  his  wife,  differ  materially  from  those  testified 
to  by  them  on  the  trials  particularly  with  reference  to  what  occurred 
after  the  handcuffs  had  been  removed  from  the  deceased;  Even  at  the 
time  when  the  confessions  were  made,  the  defendant  and  his  wife  were 
seeking  to  minimize  their  respective  parts  in  the  beating  which  they 
gave  the  deceased  at  the  tree,  and  nothing  was  said  in  the  confessions 
about  going  away  and  coming  back  for  a  letter  which  the  deceased  had 
in  his  pocket.  The  defendant  said  that  he  struck  the  deceased  once 
with  the  revolver,  but  that  his  wife  "picked  up  a  file,  or  iron,  or  some- 
thing, and  started  hitting  him."  He  said:  "We  thought  we  had  killed 
him."  They  removed  the  handcuffs.  "She  said  he  was  dead."  He 
rolled  down  the  bank,  where  he  got  up,  and  a  fight,  it  is  claimed, 
ensued  between  him  and  the  defendant  and  his  wife.  The  wife  stated 
in  her  confession  that  she  struck  the  deceased  once,  but  that  the  defend- 
ant struck  him  a  couple  of  times,  at  the  tree,  and  that  the  defendant 
struck  him,  either  at  the  tree  or  below  the  tree,  "a  number  of  times." 
According  to  the  confessions  in  evidence,  they  beat  up  the  deceased 
with  the  file  and  the  revolver  at  the  tree,  until  they  thought  that  he  was 
dead,  and.  after  loosening  the  handcuffs,  they  remained  until  he  rolled 
down  the  bank. 

"Q.  What  did  he  do?  A.  He  kind  of  slid  down,  and  Jimmy  unloosened 
the  handcuffs,  and  he  roUed  down  the  bank,  and  then  he  got  up  and  began  to 
Rtart  fighting,  and  he  got  hold  of  Jimmy's  collar  and  tie,  and  I  got  him  off 
Jimmy  and  threw  him  backwards,  and  gave  Jimmy  another  chance."  Pearl 
Odell's  confession,  Exhibit  9,  p.  99. 

**Q.  Did  yon  remain  near  the  tree  after  you  hit  him?  A.  Yes,  sir."  Id. 
p.  100. 

"A.  He  loosened  the  handcuffs,  and  he  rolled  down  the  bank,  and  then  he 
-got  up  and  started  to  fight  Q.  Why  did  he  loosen  the  handcuffs?  You  both 
thought  he  was  dead  then.  Any  talk  about  loosening  the  handcuffs?  A.  I 
suppose  so."    Id.  p.  103. 

**Q.  After  he  rolled  down  the  bank,  did  you  walk  along  the  top  any  way? 
A.  No;  we  walked  down,  and  he  got  up  and  started  to  fight  Q.  You  didn't 
walk  down  immediately — down  the  bank?  You  waited  to  see  if  he  was 
going  to  get  up?  A.  Yes.  Q.  How  long  was  that?  Did  you  stand  there  on 
top  a  little  time  after  he  rolled  down?  A.  Only  about  a  minute.  Q.  And 
then  he  got  up  and  showed  signs  of  life?  A.  He  got  up  and  started  forward. 
Q.  Toward  the  bank — ^you  and  Jimmy  weren't  down  the  bank  to  meet  him? 
When  he  first  rolled  down  the  bank,  and  you  went  down,  he  went  with- his 
head  to  the  railroad?  A.  Yes,  sir.  Q.  And  then  where  did  you  wait  to  see 
if  he  would  get  up  again;  right  there?  A.  Yes.  Q.  How  long  an  interval 
was  that?  A.  About  five  minutes.  Then  he  got  up  and  started  to  fight, 
which  he  ran,  I  couldn't  tell  you  the  distance,  not  more  than  two  yards,  when 
he  fell."    Id.  p.  104. 

"He  rolled  down  the  bank,  and  after  he  laid  a  couple  of  minutes  he  started 
up  and  fought  and  choked  Jimmy,  and  naturally  I  pulled  him  back  and 
threw  him  off  Jimmy,  and  then  he  lay  there  for  a  .while.**   Id.  p.  87. 
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*'Q.  When  he  went  down  the  bank  from  where  yon  started  this,  did  you  go 
down?  A.  We  went  down.  Q.  He  got  up?  A.  He  got  up  and  came  for  me, 
and  then,  after  she  hit  him,  he  ran  and  fell."  James  Odell's  confession,  Ex- 
hibit 6,  p.  362. 

The  Story  as  told  on  the  witness  stand  by  the  defendant  and  his 
wife  with  reference  to  the  occurrences  at  the  tree  vary  from  that  made 
by  them  in  their  confessions  principally  in  the  statement  tliat  after 
the  deceased  slid  down  the  bank  they  walked  toward  the  culvert  and, 
recalling  that  he  had  a  letter  in  his  pocket,  came  back  to  get  the  letter, 
when  the  second  struggle  took  place.  According  to  the  confessions, 
they  watched  the  deceased  roll  down  the  bank,  followed  him  down  in 
a  short  time,  and  the  second  occurrence  immediately  took  place;  but 
according  to  the  testimony  of  both  of  them  on  the  witness  stand  there 
was  an  intervening  interval,  during  which  time  they  had  gone  back 
over  the  towpath  to  the  culvert  and  tlien  returned  to  the  scene  of  the 
killing. 

The  confessions  as  to  what  occurred  after  the  deceased  had  been 
loosened  from  the  tree  agree  that  the  defendant  and  his  wife  remained 
at  the  tree  watching  the  deceased  until  he  got  up,  and  that  then  a  fresh 
encounter  took  place,  in  which  the  defendant  used  his  revolver  and  cut 
the  deceased  with  the  penknife.  It  was  in  this  encounter  that  the  nu- 
merous cuts  which  appeared  upon  the  body  of  the  deceased  were 
probably  received,  and  probably  where  his  skull  was  macerated.  The 
defendant  testified  that  he  hit  the  deceased  with  the  gun  handle ;  that 
"he  never  would  let  go,"  and  the  autopsy  revealed  that  there  was  a  cut, 
U/^  inches  transverse  diameter,  which  passed  through  the  lower  margin 
of  the  left  lobe  of  the  liver,  and  through  the  mesentery,  striking  3ie 
spinal  vertebrae,  a  stab  wound  below  the  right  ear,  six  stab  wounds  half 
an  inch  in  longitudinal  diameter  from  the  base  of  the  skull  to  the  nape 
of  the  neck,  and  other  cuts  just  above  the  crest  of  the  ileum,  and  over 
the  back  of  both  wrists,  and  down  over  the  back  of  both  hands,  arid 
scratches  on  the  left  chest. 

"Q.  He  jumped  up  and  hit  me.  •  •  •  A.  Well,  she  will  tell  yon  he 
had  me;  that  only  for  her  hitting  him  he  would  have  had  me,  because  no 
one  could  hold  him.  Q.  Were  you  then  on  the  bank?  A.  A  little  ways  below: 
*  *  ^  Q.  A  Uttle  ways  back  of  the  tree?  A.  I  think  it  was.  Q.  Go 
ahead.  A.  That  is  all  there  was  to  it — to  that  part.  Then  we  went  around 
to  see  if  he  really  was  gone.  Q.  This  second  time,  after  he  got  up  and  got  you, 
what  did  you  do  to  him?  A.  I  hit  him  or  something;  I  couldn't  tell  you 
how."  James  Odeirs  confe«?sion,  Exhibit  6,  p.  361. 

"Q.  You  struck  him  with  the  gun  handle  and  it  is  smashed  up?  A.  I  di4 ; 
he  never  would  let  go."    Id.  p.  365. 

"Q.  Did  you  have  a  knife  there?  A.  He  had  a  pocket  knife.  I  think. 
Q.  Did  you  use  it?  A.  1  think  I  used  it  once  or  twice.  Q.  Where  did  y«pa 
cut  him ;  in  the  stomach?  A.  I  don't  know  where  I  used  it — where  I  cut  him. 
Q.  Where  did  you  do  it?    In  that  low  place?    A.  Yes,  sir."    Id.  p,  366. 

In  the  testimony  given  at  the  trials  of  both  the  defendant  and  his 
wife,  there  is  no  admission  by  them  as  to  the  use  at  the  second  area 
of  either  the  knife  or  the  revolver.  They  apparently  did  not  wish  to 
have  it  appear  that  they  deliberately  went  down  the  bank  and  beat  up 
the  deceased  after  removing  the  handcuffs.    They  claimed  that  they 
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had  gone  back  to  the  scene  of  the  killing  for  the  purpose  of  getting 
a  letter,  and,  when  the  defendant  had  taken  the  letter  from  the  pocket 
of  the  deceased,  that  the  deceased  rose  and  struck  the  defendant,  knock- 
ing off  his  glasses.  The  defendant  and  his  wife  evidently  sought  to 
make  it  appear  on  their  trials  that  the  deceased  was  the  aggressor  at  the 
second  area ;  whereas,  in  their  confessions  they  stated  that  they  stood 
on  the  bank  and  followed  him  down  when  he  attempted  to  get  up. 

The  deceased  seems  to  have  run  between  the  second  and  third 
areas.  The  defendant's  wife  said  that  he  ran  a  couple  of  yards  and 
fell,  and  that  she  kicked  him  in  the  stomach.  It  is  also  claimed  that 
he  chased  her  as  far  as  the  third  area  where  a  struggle  ensued.  The 
story  of  the  occurrences  at  the  third  area,  as  given  in  the  confessions, 
does  not  show  that  the  deceased  was  hit  with  anything  by  either  the 
defendant  or  his  wife.  The  defendant  s'aid  that  he  kicked  him,  and 
that  he  did  not  seem  to  be^dead ;  and  his  wife  also  said  that  she  kicked 
him,  and  that  he  was  not  hit  with  anything,  but  that  his  head  struck 
something;  also  that  her  husband  thought  he  was  not  dead  and  that  she 
thought  he  was. 

"Q.  What  was  done  then?  A.  He  laid  there  then.  Q.  Did  you  kick  him 
while  he  was  there?  A.  Only  when  he  went  to  get  ujk  Q.  Both  of  you?  A.  I 
kicked  him  once.  Q.  Did  Jimmy?  A.  I  think  Jimmy  kicked  him  in  the  side 
or  stomach.  Q.  Did  he  get  up?  A.  No;  then  we  walked  down,  and  Jimmy 
took  his  things,  so  identificaQon  couldn't  he  made."  Pearl  Odell's  con- 
fession, Exhibit  9,  pp.  87,  88. 

**Q.  When  he  first  rolled  down,  wasn't  he  struck  again?  A  No,  sir.  Q. 
Then  he  made  this  two  or  three  yard  run  toward  the  bridge;  what  was  he 
struck  with  then?  A.  Not  with  anything.  Q.  Then  he  wasn't  struck  again; 
what  was  he  hit  with  there?  A.  Not  with  anything .  It  threw  him  off,  and 
he  fell  down.  Q.  Did  you  throw  him  off  at  that  point?  A.* Yes,  sir;  that 
was  where  he  grabbed  Jimmy's  collar  and  tie.  He  almost  bad  him  down,  and 
I  grabbed  him  and  pulled  him  back,  and  his  head  struck  something.  Q. 
Jimmy  thought  he  wasn't  dead,  and  you  thought  he  was?"    Id.  p.  105. 

**Q.  Then  what?  A.  He  got  up  again,  and  I  kicked  him;  he  was  In  the 
mud  half  down  the  bank,  and  he  wanted  to  get  her.  He  didn't  hit  her  once. 
Q.  What  did  you  do  to  him  there  that  caused  him  to  go  down  on  the  ground? 
A.  Well,  I  think  he  feU  down.  Q.  What  did  you  do  after  he  fell  down?  A. 
I  kicked  him.  *  *  ^  Q.  Did  he  seem  to  be  dead  there?  A.  No ;  he  didn't 
seem  to  be.  That  was  what  I  was  wondering  about.  I  took  off  his  clothes 
and  hid  them  on  the  other  side."    James  Odell's  confession,  Exhibit  6,  p.  362. 

On  his  trial  the  defendant  did  not  want  to  make  out  a  case  against 
his  wife,  and  so,  in  recounting  the  occurrences  at  the  third  area,  he 
said  that  he  didn't  know  whether  his  wife  hit  the  deceased  or  not. 
While  upon  her  trial,  basing  her  defense  upon  the  theory  that  she 
was  protecting  her  husband,  she  testified  that  she  took  some  sort  of 
a  stick  and  struck  the  deceased  over  the  back  of  the  head,  and  that  she 
could  not  remember  whether  or  not  he  moved  after  that,  and  that  she 
did  not  know  whether  or  not  he  was  dead.  In  her  affidavit  upon  this 
motion  she  repeats  the  statement  that  she  picked  up  a  club  and  struck 
the  deceased  a  blow  over  the  back  of  the  head  and  that  he  was  dead. 

What  occurred  between  the  third  area  and  the  culvert  is  without  con- 
flict. The  deceased  was  dragged  by  the  defendant  and  his  wife  from 
the  third  area  to  the  culvert,  one  being  on  each  side ;  but,  even  during 
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this  process,  the  defendant  said  in  his  confession  that  he  told  his  wife 
that  the  deceased  was  not  dead,  and  that  she  replied: 
**You  imagine  that.    It  is  only  you  are  nervous." 

The  occurrences  under  the  culvert  are  important,  as  bearing  upon 
the  question  as  to  whether  or  not  the  deceased  was  killed  at  the  third 
area,  as  now  claimed.  In  his  confession  the  defendant  stated  "she 
kicked  him;  she  said  she  took  up  a  stone  and  hit  him,"  and  that  he 
took  up  a  chunk  of  wood  and  hit  him  once  with  it.  Even  then  her 
confession  shows  that  they  were  uncertain  as  to  whether  or  not  the 
deceased  was  dead.  In  the  defendant's  confession  he  said  that  when 
the  deceased  was  placed  in  the  culvert  he  did  not  seem  to  be  dead,  and 
his  wife  said  in  her  confession  that  she  did  not  know  whether  he  was 
dead  or  not. 

"Q.  Jimmy  didn't  think  he  was  dead  after  you  put  him  under  the  bridge? 
A.  Yes.  Q.  You  told  him  he  was  nervous?  A.  Yes,  sir.  Q.  You  were  only 
satisfied  after  you  had  him  under  the  bridge?  A.  I  didn't  know  whether  he 
was  or  not.  Q.  He  was  unconscious;  he  hadn't  moved  any?  A.  No."  Pearl 
Odell's  confession,  Exhibit  9,  p.  105. 

••Q.  What  did  you  do  after  you  took  his  clothes  ofiC — take  him  over  to 
the  railroad?  A.  I  took  him  where  he  was;  I  thought  he  wouldn't  be  likely 
to  be  discovered  there."    James  Odell's  confession,  Exhibit  6,  p.  362. 

"Q.  When  you  placed  him  under  the  culvert  there,  in  a  dry  place,  did  he 
move  there?  A.  Yes.  ♦  ♦  *  Q.  What  was  done  there?  A.  She  kicked 
him.  She  said  she  took  up  a  stone  and  hit  him.  Q.  Did  he  show  signs  of 
life  while  you  were  dragging  him  down  there?  A.  When  I  said  he  is  not 
dead,  she  said,  'You  imagine  that;  it  is  orly  you  are  nervous.'  Q.  When  you 
put  him  in  the  culvert,  did  either  of  you  strike  him  there?  A.  She  said  she 
struck  him.  Q.  Did  you  see  a  chunk  of  wood?  A.  Tes,  I  did.  Q.  What 
did  you  do  with  that?  A.  I  hit  him  once  with  it,  I  guess.  •  •  ♦  Q.  Were 
you  satisfied,  when  you  left  there,  that  he  was  dead?  A.  I  was.  Q.  She 
thought  he  wasn't?    A.  Yes."    Id.  p.  363. 

In  his  testimony  the  defendant  said  that  he  might  have  struck  the 
deceased  while  he  was  in  the  culvert;  that  he  did  not  remember  and 
could  not  say  for  sure.  He  admits,  however,  that  he  got  a  stick  of 
wood  that  was  lying  there,  and  does  not  remember  wheSier  or  not  he 
hit  him  with  it.  "I  don't  remember  whether  I  did  or  not,"  he  said; 
and  when  asked  with  reference  to  his  statements  on  this  subject  in  his 
confession,  he  said,  "I  guessed  I  did,  but  could  not  swear  whether  I  did 
or  not." 

"Q.  Do  you  remember  striking  him  or  beating  him  when  he  was  down  in 
the  culvert?  ^.  I  might  have;  I  don't  remember;  I  can't  say  for  sure.*' 
James  Odell's  testimony.  Exhibit  6,  pp.  229,  230. 

"Q.  And  when  you  got  there,  when  you  first  got  into  the  culvert,  what  did 
you  do?  A.  Walked  ouc  again.  Q.  To  what  point?  A.  Towards  the  rail- 
road track.  Q.  Did  you  go  to  a  big  log  that  was  there?  A.  I  did,  sir.  Q. 
And  that  wasn't  very  far  from  where  the  culvert  was?  A.  No;  it  wasn't.* 
*  *  *  Q.  What  did  you  do  there?  A.  I  got  a  piece  of  stick  that  was  lying 
there."    Id.  p.  272. 

"Q.  You  told  us  she  said  she  struck  him.  A.  She  told  me  once  she  struck 
him.  •  •  •  Q.  Did  you  strike  him  with  this  stick  of  wood?  A.  I  don't 
remember  whether  I  did."    Id.  p.  278. 

^Q.  Didn't  you  say  you  told  us  you  hit  him  under  there,  and  it  was  dark, 
an^  you  couldn't  say  whether  you  hit  him  on  the  head?  A.  I  said  I  gaessed  I 
did,  but  couldn't  swear  whether  I  did  or  not."    Id.  p.  274. 


Digitized  by 


Google 


Sup.  Ct.)  PEOPIiB  ▼.  ODELIi  311 

(189  N.T.a) 

"Q.  Bo  yon  want  to  claim  that  those  clothes  were  remoyed  In  the  colvert, 
and  not  in  the  third  area?  A<  I  am  not  sore  where  they  were  removed.'* 
Pearl  Odell's  testimony,  p.  103. 

•  On  this  motion  the  evidence  of  the  defendant  and  his  wife  and  their 
confessions  are  before  the  court,  and  would  be  available  on  a  new 
trial,  and  it  is  apparent  that  a  jury  might  reasonably  find  upon  this 
evidence  and  the  new  evidence  that  the  deceased  was  killed  at  the  sec- 
ond area,  or  at  the  third  area,  or  at  the  culvert,  or,  as  intimated  by 
Judge  Andrews  in  his  dissenting  opinion,  that  there  was  a  conspiracy 
to  lall  the  deceased,  in  which  case  it  would  not  matter  at  which  place 
he  was  killed.  A  person  concerned  in  the  commission  of  a  crime, 
whether  he  directly  commits  the  act_constituting  the  offense,  or  aids 
and  abets  in  its  commission,  is  a  principal,  and  is  responsible  as  such. 
Penal  Law  (Consol.  Laws,  c.  40)  §  2.  Can  it  reasonably  be  said  that 
any  jury  would  find  that  the  defendant's  wife  i^  solely  responsible  for 
the  killing  because,  as  now  claimed,  she  struck  the  final  blow,  and  that 
the  defendant  would  be  exonerated  for  his  part  in  the  killing?  Such 
a  conclusion,  in  view  of  the  evidence,  would  be  repugnant  to  a  sense 
of  justice. 

There  is  abundant  evidence  to  justify  the  verdict,  either  upon  the 
ground  of  conspiracy,  on  the  ground  that  the  killing  occurred  at  the  sec- 
ond area,  or  upon  the  ground  that  it  was  completed  at  the  culvert,  and 
there  is  no  reasonable  probability  that,  if  the  new  evidence  offered  on 
this  motion  were  received  upon  a  new  trial,  any  different  result  would 
be  reached  by  the  jury.  A  person- charged  with  a  crime  cannot  twice 
be  put  in  jeopardy;  but  he  is  not  entitled  to  a  second  trial  merely  to 
give  him  a  chance  to.  see  if  a  second  jury  will  reduce  the  verdict  or 
exonerate  him  entirely.  In  this  case  the  defendant  did  not  rely  upon 
self-defense,  but  based  his  defense  upon  the  claim  that  his  wife  did  the 
killing  at  the  third  area,  without  putting  in  the  direct  evidence,  which 
he  must  have  known,  if  true,  that  the  killing  was  accomplished  by  her. 
He  left  the  whole  matter  to  inference,  and  the  jury,  as  Judge  Pound 
says  in  his  opinion,  found  against  him  on  that  question. 

[4]  Now  that  his  wife  has  been  tried  and  convicted,  and  after  hav- 
ing withheld  what  his  wife  did  at  the  third  area,  he  will  not  be  heard 
to  say  that  he  has  discovered  what  his  wife  did  at  the  third  area,  and 
thus  be  permitted  twice  to  experiment  before  a  iury.  As  Judge  Car- 
dozo  said  in  People  v.  Schmidt,  216  N.  Y.  324,  329,  110  N.  E.  945,  946 
(L.  R.  A.  1916D,  519,  Ann.  Cas.  1916A,  978): 

"A  criminal  may  not  experiment  with  one  defense,  and  then,  when  it  faUs 
him,  invoke  the  aid  of  the  law,  which  he  has  flouted,  to  experiment  with  an- 
other defense,  held  in  reserve  for  that  emergency." 

But,  as  heretofore  stated,  even  though  there  were  a  new  trial,  and 
the  wife  testified  directly  as  to  her  acts  at  the  third  area,  it  is  not 
reasonable  to  suppose  that  the  result  would  be  different,  in  the  light  of 
the  other  evidence  in  the  case  pointing  more  strongly  to  the  existence 
of  a  conspiracy,  which  would  make  both  the  defendant  and  his  wife 
responsible  for  the  acts  of  either,  and  to  the  fact  that  the  actual  killing 
may  have  occurred  at  the  second  area  or  at  the  culvert. 
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The  presence  of  a  motive,  both  on  the  part  of  the  defendant  and 
his  wife,  the  preparations  made  by  the  defendant,  the  use  of  the  badge, 
the  revolver,  and  the  handcuffs,  the  impersonation  of  an  officer,  the  out 
of  the  way  route  taken  into  the  country  to  an  isolated  place,  the  hand-, 
cuffing  of  the  deceased  to  the  tree,  the  vicious  assault  upon  him,  at 
that  point,  and  the  subsequent  occurrences,  all  point  so  strongly  to  the 
responsible  participation  of  the  defendant'  in  the  killing  of  the  de* 
ceased  that  there  is  no  probability  that  on  a  new  trial,  with  such  evi- 
dence as  is  now  presented,  a  different  result  would  be  reached- 

[6]  It  therefore  becomes  the  solemn  duty  of  the  court,  applying  the 
law  to  the  facts  in  this  case,  to  deny  the  defendant's  motion  for  a  new 
trial  upon  newly  discovered  evidence. 

So  ordered. 


crrr  of  new  tore  ▼.  Brooklyn  edison  go.,  ina 

(Supreme  Court,  Special  Term,  Kings  County.    March  11,  1921.) 

1.  Eleciridty  <tk=>ll— City  had  risht  to  imintalD  aetloo  in  behalf  of  eoD> 

sumers  of  electricity. 

Tbe  city  of  New  York  had  the  right  and  capacity  to  maintain  an  action 
against  an  electric  power  company,  In  behalf  of  consumers  in  the  city, 
to  restrain  It  from  charging  in  excess  of  legal  rates. 

2.  Electricity  <@=»11— Owner  of  all  of  slodc  of  power  eonipany  bound  by  order 

of  Public  Service  CommlssioiL 

A  power  company,  which  owned  all  of  the  stock  of  another  electric 
power  company,  was  bound  by  an  order  of  the  t^ubllc  Service  Commld- 
slon,  which  fixed  the  maximum  price  to  be  charged  by  the  second  com- 
pany, although  not  a  party  to  the  proceeding,  and  did  not,  by  reason  of  a 
subsequent  merger  with  the  second  company,  gain  any  right  of  exemption 
from  the  provisions  of  the  order,  succeeding  to  all  the  rights  and  fran- 
chises of  the  company  with  which  it  was  merged,  subject  to  all  and 
singular  the  restrictions  and  limitations  as  to  rates  which  were  binding 
on  the  corporation  before  It  merged  with  it,  and  whose  property  it  ac^ 
quired. 

8.  Electricity  <^=>11— Power  eonipany  held  estopped  to  make  any  chanse  in 
rates  until  new  schedule  was  duly  promulgated. 

Where  a  power  company,  merged  with  another  power  company,  whose 
stock  it  owned  and  whose  property  it  acquired,  adopted  and  recognized 
the  rates  theretofore  fixed  by  order  of  the  Public  Service  Commission,  it 
was  estopped  to  make  any  change  of  rates  so  fixed,  unless  and  until  a  new 
schedule  of  rates  was  duly  promulgated  and  filed  In  accordance  with 
Public  Service  Commissions  Law,  §  66,  subd.  12,  or  pursuant  to  the  pro- 
visions in  sections  71  and  72. 

4.  Electricity  0=>11— Attempted  revision  of  schedule  of  rates  held  wholly  un- 
authorized. 

An  attempted  or  purported  revision  of  schedule  of  rates  for  electricity 
by  means  of  filing  with  the  Public  Service  Commission  a  revised  sheet 
containing  riders  which  would  permit  rates  In  excess  of  the  maximum 
previously  fixed  by  the  Commission,  according  to  price  paid  for  bitumin- 
ous coal,  held  wholly  unauthorized,  and  to  have  no  effect  to  Increase  the 
rates  above  the  maximum  price  established  by  the  previous  order. 
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£•  Electricity  ^=»11— Complaliii  by  dty  to  restralD  dutr^^  of  Illegal  rates 
'held  to  stiUe  cause  of  action. 

A  complaint  in  an  action  In  eqtiity  by  a  city,  In  behalf  of  consumers 
within  the  dty,  to  enjoin  an  electric  company  from  charging  alleged 
Illegal  rates,  held  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

Action  by  the  City  of  New  York  against  the  Brooklyn  Edison  Com- 
pany, Incorporated.  On  defendant's  motion  for  judgment  on  the 
pleadings.    Motion  denied. 

The  plaintiff  alleged : 

L  That  plaintiff  la  a  domestic  municipal  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  New  York  and  its  ancient  char- 
ter, especially  under  and  by  virtue  of  chapter  878  of  the  Laws  of  1897,  as 
amended  by  chapter  466  of  the  Laws  of  1901,  by  which  acts  it  duly  succeeded 
to  all  the  rights  and  obligations  of  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York. 

That  the  corporation  counsel  of  the  city  of  New  York  is  under  a  specific 
legal  duty  to  defend  the  rights  and  interests  of  the  people  of  the  city  of  N^w 
York,  and  the  people  of  the  city  of  New  York  who  are  consumers  of  the  de- 
fendant Brooklyn  Edison  Company,  Incorporated,  have  a  vital  collective  inter- 
est in  the  amount  charged  by  the  defendant  company  for  electricity  supplied 
to  and  consumed  by  them. 

II.  That  the  Public  Service  Commission  for  the  First  District  was  estab- 
lished by  the  Public  Service  Commissions  Law,  which  was  originally  enacted 
as  chapter  429  of  the  Laws  of  1907,  and  which  became  a  law  on  June  6,  1907. 
That  the  Public  Service  Commissions  Law  was  made  chapter  48  of  the  Con- 
solidated Laws  by  chapter  480  of  the  Laws  of  1910,  in  effect  June  14,  1910,  and 
said  Public  Service  Commissions  Law  was  amended  by  chapter  263  of  the 
Laws  of  1919,  which  went  into  effect  immediately. 

III.  That  the  Brooklyn  Edison  Company,  Incorporated,  is  and  at  all  times 
hereinafter  mentioned  was  an  electrical  corporation,  within  the  meaning  of 
the  provisions  of  the  said  Public  Service  Commissions  Law,  and  operated  and 
is  now  operating  in  the  borough  of  Brooklyn,  in  the  city  of  New  York  under 
the  provisions  of  said  law. 

That  said  Brooklyn  Edison  Company,  Incorporated,  claims  to  be  the  succes- 
sor, by  merger,  of  the  Edison  Electric  Illuminating  Company  of  Brooklyn, 
hereinafter  mentioned. 

IV.  That  article  4  of  the  said  Public  Service  Commissions  Law  relates  to 
electrical  corporations,  regulates  the  price  of  electricity  of  such  corporations, 
and  provides  in  part  that  every  electrical  corporation  shall  furnish  and  pro- 
vide electricity  at  just  and  reasonable  rates,  and  prohibits  aU  electrical  cor- 
porations from  making  any  unjust  or  unreasonable  charge  for  electricity,  or 
any  rate  or  charge  in  excess  of  that  allowed  by  law  or  by  the  order  of  ihe 
said  Public  Service  Commlssioi^. 

By  paragraph  4  of  section  65  (added  to  said  Public  Service  Commissions 
Law  by  chapter  480  of  the  Laws  of  1910)  it  is  provided  that  nothing  in  said 
paragraph  65  shall  prohibit  electrical  corporations  from  establishing  a  sliding 
scale  for  a  fixed  period  for  the  automatic  adjustment  of  charges  for  electric- 
ity, provided  such  sliding  scale  be  first  filed  with  and  approved  by  said  Com- 
mission. A  sliding  scale  Includes  both  a  block  and  step  system  of  automatic 
rate  adjustment.  Such  a  sliding  scale  would  not  include  ja  rate  based  on  a 
varying  alleged  rise  or  fall  in  the  price  of  bituminous  coal  above  a  standard 
arbitrarily  fixed  by  the  company  as  of  the  time  when  the  maximum  rate  was 
established. 

Under  the  provisions  of  section  66,  paragraph  12,  of  said  law,  the  said  Pub- 
lic Service  Commission  for  the  First  District  has  the  power  to  r»^"ulre  every 
electrical  corporation  within  Its  jurisdiction  to  file  with  said  Commisision,  and 
to  print  and  keep  open  to  public  inspection,  schedules  showing  all  rates  and 
charges  established  by  it.    Such  an  order  was  on  May  31,  1917,  pade  by  said 
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Commission,  and  rate  schedules  were  filed  by  the  Brooklyn  Edison  Ck>mpany, 
Incorporated,  as  required  by  said  order.  Said  paragraph  12  of  section  66 
further  provides  that,  unless  the  said  Commission  otherwise  orders,  no  change 
shall  be  made  in  any  rate  or  charge  which  shall  have  been  filed  and  publish- 
ed by  an  electrical  corporation  in  compliance  with  the  order  of  the  Commis- 
sion, except  "after  thirty  days'  notice  to  the  Commission  and  publication  for 
30  days  as  required  by  order  of  the  Commission,  whidi  sball  plainly  state 
the  changes  proposed  to  be  made  in  the  schedule  then  in  force  and  the  time 
when  the  change  will  go  into  effect'' 

y.  That  the  said  Public  Service  Commissions  Law  further  provides  in  part 
as  follows: 

"Sec.  66.    Each  Commission  shall  within  Its  Jurisdiction:    «    •    • 

"5.  EJxamine  all  persons,  corporations  and  municipalities  under  its  super- 
vision and  keep  informed  as  to  the  methods,  practices,  regulations  and  prop- 
erty employed  by  them  in  the  transaction  of  their  business.  Whenever  the 
Commission  shall  be  of  opinion,  after  a  hearing  had  upon  its  ovm  motion  or 
upon  complaint,  that  the  rates  or  charges  or  the  acts  or  regulations  of  any 
such  person,  corporation  or  municipality  are  unjust,  unreasonable,  unjustly 
discriminatory  or- unduly  preferential  or  in  any  wise  in  violation  of  any  pro- 
vision Off  law,  the  commission  shall  determine  and  prescribe  the  just  and 
reasonable  rates  and  charges  thereafter  to  be  in  force  for  the  service  to  be 
furnished  notwithstanding  that  a  higher  rate  or  charge  has  heretofore  been 
authorized  by  statute,  and  the  just  and  reasonable  acts  and  regulations  to  be 
done  and  observed.    •    ♦    ♦ " 

"Sec.  71.  Upon  the  complaint  in  writing  of  the  mayor,  of  a  dty,  ♦  •  • 
in  whidi  a  person  or  corporation  is  authorized  to  manufacture,  sell  or  supply 
gas  or  electricity  for  heat,  light  or  power,  or  upon  the  complaint  In  writing 
of  not  less  than  one  hundred  customers  or  purchasers  of  such  gas  or  electricity 
in  cities  of  the  first  or  second  class,  ♦  •  ♦  as  to  the  ♦  •  •  or  price 
of  electricity  sold  and  delivered  in  such  municipality,  the  proper  Commission 
shall  investigate  as  to  the  cause  for  such  complaint 

"When  such  complaint  is  made,  the  commissioner  may,  by  its  agents,  ex- 
aminers and  inspectors,  Inspect  the  works,  system,  plant,  devices,  appliances 
and  methods  used  by  such  person  or  corporation  in  manufacturing,  transmit- 
ting and  supplying  such  gas  or  electricity,  and  may  examine  or  cause  to  be 
examined  the  books  and  papers  of  such  person  or  corporation  pertaining  to 
the  manufacture,  sale,  transmitting  and  supplying  of  such  gas  or  electric- 
ity.   ♦    ♦    ♦ 

"Sec.  72.  ♦  •  ♦  An  Investigation  may  be  instituted  by  the  Commission 
as  to  any  matter  of  which  complaint  may  be  made,  as  provided  in  section  71 
of  this  chapter,  or  to  enable  it  to  ascertain  the  facts  requisite  to  the  exercise 
of  any  power  conferred  upon  It  After  a  hearing  and  after  such  an  investiga- 
tion as  shall  have  been  made  by  the  Commission  or  its  officers,  agents,  ex- 
aminers or  inspectors,  the  Commission  within  lawful  limits  may,  by  order, 
fix  the  maximum  price  of  gas  or  electricity  not  exceeding  that  fixed  by  statute 
to  be  charged  by  such  corporation  or  person  for  the  service  to  be  furnished, 
•  *  *  The  price  fixed  by  the  Commission  under  tills  section,  or  under  sub- 
division 5  of  section  66  shall  be  the  maximum  price  to  be  changed  by  sach 
person,  corporation  or  municipality  for  gas  or  electricity  for  the  service  to  be 
furnished  within  the  territory  and  for  a  period  to  be  fixed  by  the  Commission 
in  the  order,  not  exceeding  three  years  except  in  the  case  of  a  sliding  scale, 
and  thereafter  until  the  Commission  shall,  upon  its  own  motion  or  upon  the 
complaint  of  any  corporation,  person  or  municipality  interested,  fix  a  higher 
or  lower  maximum  price  of  gas  or  electricity  to  be  thereafter  charged.  In 
determining  the  price  to  be  charged  for  gas  or  electricity  the  Commission  may 
consider  all  facts  which  in  its  judgment  have  any  bearing  upon  a  proper  de- 
termination of  the  question  afchough  not  set  forth  in  the  ccmiplaint  and  not 
within  the  allegations  contained  therein,  with  due  regard  among  other  tilings 
to  a  reasonably  average  return  upon  capital  actually  expended,  and  to  the  ne- 
cessity of  making  reservations  out  of  lacome  for  surplus  and  contingen- 
cies.   •    ♦    ♦" 

VI.  That  under  date  of  July  16,  1912,  one  Albert  Morltz  and  100  other  cus- 
tomers or  purchasers  of  electricity  from  the  Edison  Electric  Illnmiwating  Gom- 
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pany  of  Brooklyn,  the  predecessor  of  the  defendant  herein,  fUed  a  complaint 
with  said  Public  Service  Commission  for  the  First  District  as  to  the  price  of 
electricity  sold  and  delivered  in  the  borough  of  Brooklyn,  in  the  city  of  New 
York,  by  said  company,  and  thereafter  said  Ck)mmis8ion  for  the  First  District 
commenced  a  proceeding  entitled  "In  the  Matter  of  the  Complaint  of  Albert 
MoritB,  and  Others,  against  the  Edison  Electric  Illamlnatlng  Company  of 
Brooklyn**  (which  case  was  mtitled  case  Na  1540).  The  hearings  in  said  pro- 
ceeding were  closed  on  April  28,  1916,  an  opinion  was  adopted  by  the  Commis- 
sion on  October  27,  1916,  and  thereafter,  and  on  December  22,  1916,  an  order 
was  made  by  said  Pnbllc  Service  Commission  for  the  First  District  fixing  the 
Just  and  reasonable  maximum  rates  thereafter  to  be  charged  by  said  Edison 
Electric  Illuminating  Company  of  Brooklyn  as  the  maximum  rates  of  that  com- 
pany to  take  effect  forthwith  and  to  continue  until  changed  or  abrogated.  The 
rates  so  fixed  were  as  follows: 

"I.  Eight  cents  fbr  the  first  two  hours'  average  daily  use  of  the  maximum 
demand;  six  cents  for  the  second  two  hours'  average  daily  use  of  the  maxi- 
mum demand;  and  five  cents  for  the  excess  over  four  hours'  average  daily  use 
of  the  maximum  demand.  Said  maximum  demand,  except  when  determined 
by  meter,  shall  be  assumed  to  be  not  in  excess  of  50  per  c^t.  of  the  consum- 
ers* connected  load  in  the  case  of  residence  consumers,  and  not  in  excess  of  70 
per  cent  of  the  connected  load  for  other  consumers:  Provided,  however,  that 
said  maximum  demand  shall  not  in  any  case  be  assumed  to  be  less  than  one 
and  one-half  kilowatts.    •    ♦    • 

"III.  Further  ordered  that  on  and  after  January  1,  1917,  and  for  a  period 
of  twelve  months  thereafter  the  rates  or  charges  for  current  used  for  power 
under  the  maximum  demand  contract  shall  be  as  follows:  Eight  cents  per 
kilowatt  hour  for  the  first  hour's  average  daily  use  of  the  maximum  demand; 
five  cents  per  kilowatt  hour  for  the  second  hour's  average  daily  use  of  the  max- 
imum demand;  and  three  cents  per  kilowatt  for  all  current  in  excess  of  two 
hours'  average  daily  use  of  the  maximum  demand.  Said  maximum  demand, 
except  when  determined  by  meter  shall  be  assumed  to  be  not  in  excess  of  80 
per  cent,  of  the  connected  load.  No  discount  shall  be  allowed  by  said  company 
under  said  contract" 

A  copy  of  said  order  of  December  22,  1916,  is  hereto  attached  and  made 
part  hereof,  marked  Exhibit  A. 

VII.  That  said  order  of  the  Public  Service  Commission  for  the  First  Dis- 
trict of  December  22, 1916,  so  far  as  it  provides  for  a  maximum  rate  or  rates, 
has  not  been  changed  or  abrogated,  and  is  still  in  full  force  and  effect,  and 
the  rates  theiiein  fixed  are  the  Just  and  reasonable  rates  established  by  the 
Public  Service  Commission  for  the  First  District  for  electricity  sold  or  to  be 
sold  by  the  Brooklyn  Edison  Company,  Incorporated,  the  defendant  herein. 

VIII.  On  November  1,  1920,  the  Brooklyn  Edison  Company,  Incorporated, 
issued  and  filed  with  the  Public  Service  Commission  for  the  First  District  a 
sheet  entitled  "Brooldyn  Edison  Co.  No.  2,  Tenth  Revised  Sheet  No.  13  (Can- 
celling 9th  Revised  Sheet  Na  13,  Effective  December  6, 1919),"  which  contained 
a  so-called  standard  contract  rider,  styled  ''Bider  No.  16— Adjustment  of  Rate 
to  Change  in  Price  of  Coal,"  purporting  to  become  effective  December  1,  1920. 
which  reads  as  follows: 

''It  is  further  understood  and  agreed  that  the  price  for  each  kilowatt  hour 
of  electric  current  supplied  under  this  contract  shall  be  subject  each  month  to 
an  addition  or  a  deduction  of  $.0005  («/ioo  of  a  cent)  per  kilowatt  hour  for 
each  ten  per  cent  (lOjO  of  increase  or  decrease  from  the  normal  price  of  bitu- 
minous coal  of  |3  per  long  ton  (or  Its  equivalent  in  fuel  oil),  to  Brooklyn  Edi- 
son Company,  Incorporated,  f.  o.  b.  New  York  harbor,  during  that  month. 
Date .    Applicant's  Initials . 

'*(Thl8  rider  to  be  attadied  to  all  existing  and  future  rate  A  and  B  con- 
tracts.)" 

The  average  cost  of  coal  when  existing  schedule  was  filed. 

The  said  rate  A  and  B  contracts  mentioned  in  said  so-called  Rider  No.  16 
referred  to  rates  for  ''general  service"  and  "retail  power  service^"  $uid  reads 
in  part  as  follows: 
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**Rate  A— General  Service. 

"Available  for  Lighting  and  Small  Power  Installati<m& 

"Rate: 

"8  cents  per  kilowatt  hour  for  the  first  two  honrs'  average  daily  use  of  the 
maximum  demand. 

"6  cents  per  kilowatt  hour  for  the  third  and  fourth  hours'  average  daily  use 
of  the  maximum  demand. 

"5  cents  per  kilowatt  hour  for  all  current  consumed  in  excess  of  four  hours' 
average  daily  use  of  the  maximum  demand.  No  maxlmom  demand  figured 
at  less  than  1^  kilowatts." 

"Bate  B— Retail  Power  Servlca 

"Available  for  Moderate  and  Large  Users  of  Power. 

"(Power  is  defined  as  electric  service.) 

"Rate: 

"8  cents  per  kilowatt  hour  for  the  first  hour's  (or  fraction  thereof)  average 
daily  use  of  the  maximum  demand. 

"5  cents  per  kilowatt  hour  for  the  second  hour's  (or  fraction  thereof)  aver- 
age daily  use  of  the'  maximum  demand. 

"3  cents  per  kilowatt  hour  for  all  current  furnished  in  excess  of  two  hours* 
average  daily  use  of  the  maximum  demand. 

"No  maximum  demand  figured  at  less  than  1,^  kilowatts." 

IX.  That  the  effect  of  the  so-called  standard  rider  No.  16  would  be  to  change 
or  modify  the  said  sliding  scales  heretofore  fixed  by  the  Commission  in  its  said 
order  of  December  22,  1916,  and  to  increase  the  maximum  rates  chargeable 
for  service  as  to  rates  A  and  B  above  the  said  maximum  rates  heretofore  fixed 
in  and  by  tlie  said  order. 

X.  That  said  excess  charge  is  invalid  and  illegal,  for  the  reason  that  neither 
the  Public  Service  Commissious  Law  nor  any  order  of  the  said  Commission  au- 
thorized the  Brooklyn  Edison  Company,  Incorporated,  to  advance  its  charges 
above  the  maximum  rates  named  in  said  order.  That  section  65,  paragraph  4, 
of  said  law,  nequires,  in  the  case  of  a  sliding  scale,  that  before  the  same  shall 
take  effect  it*  shall  first  have  been  filed  with  and  approved  by  the  proper  Com- 
mission. That  no  ordor  has  ever  been  made  by  the  said  Commission  for  the 
First  District  approving  any  change  or  modification  in  the  sliding  scale  here- 
tofore fixed  by  the  Commission  In  its  said  order  of  December  22,  1916. 

XL  That  section  72  of  the  Public  Service  Commissions  Law  provided  that 
the  rate  fixed  by  the  Commission  under  said  section,  or  under  subdivision  5 
of  section  66,  shall  be  the  maximum  rate  to  be  charged  for  electricity  for  the 
period  fixed  by  the  Commission,  or  until  the  Commission  upon  its  own  motion, 
or  on  the  complaint  of  any  corporation,  person,  or  municipality,  shall  fix  a 
higher  rate  to  be  thereafter  charged.  That  no  order  has  ever  been  made  by 
the  Commission  increasing  the  maximum  rate  chargeable  by  the  defendant 
above  that  fixed  by  the  order  of  the  Commission  of  December  22,  1916. 

XI L  That  section  66,  subdivision  12,  of  the  Public  Service  Commissions 
Law,  provided  that,  unless  the  Commission  otherwise  orders,  no  change  shall 
be  made  in  any  rate  or  charge,  which  shall  have  been  filed  and  publl^ed  by 
electrical  corporations,  except  after  30  days'  notice  to  the  Commission  and 
publication  for  30  days  as  required  by  order  of  the  Commission,  which  shall 
plainly  state  the  changes  proposed  to  be  made  in  the  schedules  then  in  force 
and  the  time  when  the  changes  shall  go  into  effect.  No  publication  of  said 
rates  alleged  to  have  been  established  by  the  Brooklyn  Edison  Company,  In- 
corporated, by  the  issuing  and  filing  of  said  so-called  rider  No.  16»  has  been 
made  by  said  company. 

XIII.  That  the  revised  sheet  above  referred  to,  which  contains  the  so-called 
standard  contract,  rider  No.  16,  was  not  published  for  30  days  as  required  by 
the  said  subdivision,  nor  was  any  order  made  by  the  Commission  requiring  the 
publication  of  such  so-called  standard  rider  No.  16,  or  plainly  stating  the 
changes  proposed  t6  be  made  in  the  schedule  then  in  force  and  the  time  when 
the  change  will  go  into  effect,  and  there  is  no  provision  of  the  Public  Service 
Commissions  Law  and  no  order  of  the  Commission  authorissing  the  defendant 
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to  Increase  its  rates  by  the  filing  of  a  so-called  rider  No.  16,  or  wliich  au- 
thorizes defendant  to  increase  its  rates  by  filing  this  coal  rider  or  any  other 
rider. 

XIV.  That  the  so-called  standard  rider  No.  16,  and  the  excess  charge  for 
the  electricity  provided  for  therein,  is  illegal  and  invalid,  for  the  reason  that 
It  not  only  violates  the  express  provisions  of  the  Public  Service  Commissions 
Law,  referred  to  above,  but  it  also  violates  the  spirit  of  said  law,  in  that,  when 
the  same  was  filed  with  the  Commission  for  the  First  District,  said  Commis- 
sion conducted  no  public, hearing,  took  no  steps  to  inform  or  notify  the  con- 
sumers of  electricity  who  would  be  affected  by  the  increased  charge,  nor  the 
city  of  New  York,  that  such  increase  in  rate  was  proposed,  and  held  no  hear- 
ings at  which  said  consumers  or  said  dty  could  appear  and  examine  into  the 
reasonableness  of  said  excess  charge,  and  as  to  whether  the  price  of  $3  per 
long  ton  to  the  Brooklyn  Edison  Company,  Incorporated,  was  the  normal  price 
of  bituminous  coal  f.  o.  b.  New  York  Harbor,  at  the  time  when  the  maximum 
rates  of  8,  6,  and  5  cents,  and  8,  5,  and  3  cents,  per  kilowatt  hour  were  fixed 
by  the  Commission  in  its  said  order  of  December  22,  1916,  or  as  to  the  effect 
that  the  excess  charge  based  on  the  price  of  coal  would  have  on  the  maximum 
rate  chargeable  for  electricity  by  the  defendant 

XV.  That  under  and  by  virtue  of  the  provisions  of  the  Public  Service  Com- 
missions Law,  particularly  sections  66,  66,  71,  and  72  thereof,  said  Commis- 
sion has,  and  at  all  times  hereinbefore  named  had,  the  power,  and  was  cinder 
the  statutory  obligation,  to  institute  an  investigation  into  and  conduct  publio 

•  hearings  on  the  justness  and  reasonableness  of  any  schedule  rates  proposed  to 
be  charged  by  the  defendant,  and  to  make  an  order  or  orders  approving  or 
disapproving  the  same  and  the  time  of  taking  effect  thereof.  The  defendant, 
however,  could  not  legally  raise  its  rate  by  use  of  said  so-called  rider  No.  16, 
and  in  attempting  so  to  do  has  acted  outside  said  Public  Service  Commissions 
Law,  and  the  orders  of  the  Commission. 

•XVI.  That  if  the  said  so-called  rider  be  permitted  to  take  effect,  the  con- 
sumers of  the  defendant  will  be  required  to  pay  large  sums  of  money  to  the 
said  defendant  in  excess  of  the  amounts  which  may  be  legally  required  of 
them  under  and  pursuant  to  the  order  of  the  said  Commission  dated  December 
22, 1916,  and  said  charges  to  be  exacted  under  said  so-called  contract  rider  16 
will  be  in  excess  of  the  maximum  charges  established  by  order  of  the  Commis- 
sion and  by  law.  , 

XVII.  That,  if  the  said  so-called  rider  is  permitted  to  take  effect  without  the 
approval  or  the  order  of  the  Commission,  the  effect  will  be  to  permit  the  de- 
fendant company  to  itself  fix  and  regulate  the  maximum  prices  to  be  charged 
for  electricity  by  it  That  by  the  express  provisions  of  the  Public  Service 
Commissions  Law  the  power  to  regulate,  control,  and  fix  the  rates  chargeable 
by  electrical  corporations  for  service  was  delegated  and  intrusted  by  the 
Legislature  exclusively  to  the  Public  Service  Commissions,  and  that  said  Com- 
mission for  the  First  District  has  never,  by  any  act  Or  order,  delegated  such 
power  to  the  defendant,  nor  could  said  Commission  legally  delegate  such 
power. 

XVI n.  That  the  Brooklyn  Edison  Company,  Incorporated,  supplies  elec- 
tricity to  over  50,000  consumers  in  the  borough  of  Brooklyn,  city  of  New  York, 
all  of  whom  have  a  collective  interest  in  the  subject-matter  of  this  action, 
and  that  neither  they  nor  the  city  of  New  York  have  an  adequate  remedy  at 
law  to  prevent  this  illegal  overcharge  by  said  company  for  its  electrical  serv- 
ice, and  that  if  the  same  be  permitted  to  take  place  during  the  pendency  of 
this  action  it  will  deprive  the  consumers  of  defendant  of  great  sums  of  money, 
and  produce  great  injury  to  said  city  and  to  them,  and  that  the  city  of  New 
York  as  a  municipality,  and  as  the  representative  of  said  body  of  consumers 
in  their  collective  capacity,  brings  this  action  in  order  to  prevent  a  multiplici- 
ty of  suits,  which  otherwise  would  have  to  be  brought  by  each  individual 
consumer  of  the  said  company,  and  the  great  cost  of  litigation  of  this  charac- 
ter to  prevent  the  said  company  from  putting  into  effect  the  said  illegal  rates 
would  be  so  out  of  proportion  as  to  the  average  monthly  or  annual  charge 
against  each  or  any  individual  consumer  for  electricity  that  no  individual 
consumer  would  be  financially  Justified  in  bringing  such  an  action,  and  that 
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the  city  of  New  York  brings  this  action  in  ita  capacity  as  a  municipality  and 
as  the  representative  of  the  said  consumers. 
Wherefore  plaintiff  demands  judgment: 

1.  That  the  said  revised  sheet,  entitled  "Brooklyn  Edison  Company  No.  2, 
Tenth  Revised  Sheet  No.  13  (Cancelling  Ninth  Revised  Sheet  No.  13  Effective 
December  6,  1919),"  heretofore  filed  by  the  Brooklyn  Edison  Company,  Incor- 
porated, with  the  Public  Service  Commission  for  the  First  District  on  No- 
vember 1,  1920,  in  so  far  as  it  purports  to  authorize  or  permit  the  said  com- 
pany to  impose,  collect  or  enforce  any  rate  or  charge  for  electricity  above  the 
rates  and  charges  fixed  and  contained  in  said  order  of  the  Public  Service 
Commission  of  December  22,  1916,  or  any  charge  or  surcharge  for  electricity 
based  upon  any  alleged  increase  in  the  cost  of  bituminous  coal  to  said  defend- 
ant above  the  normal  price  of  $3  per  long  ton  f.  a  b.  New  York  Harbor,  be 
declared  null  and  void  and  ineffectual  in  law  to  authorize  or  permit  such  in- 
creased rate,  charge  or  surcharge. 

2.  That  the  defendant,  Brooklyn  Edison  Company,  Incorporated,  its  ofllcers, 
agents,  or  employees,  and  each  of  them,  be  enjoined  and  restrained  from  im- 
posing and  enforcing  against  or  collecting  from  any  consumer  of  electricity 
any  rate  or  charge  for  electricity  above  the  maximum  rates  and  charges 
fixed  and  contained  in  the  said  order  of  the  Public  Service  Commission  for  the 
First  District  of  December  22,  1916. 

3.  That  the  defendant,  Brooklyn  Edison  Company,  Incorporated,  its  officers, 
agents,  and  employees,  and  each  of  them,  be  enjoined  and  restrained  from  . 
refusing  to  furnish  any  applicant  for  service,  and  from  discontinuing  electrical 
service  now  furnished,  because  of  the  failure  or  refusal  of  any  applicant  for 
service  or  any  present  consumer  to  pay  any  rate  or  charge  for  electricity  above 
the  rates  and  charges  fixed  and  contained  in  the  said  order  of  the  Public 
Service  Commission  for  the  First  District  of  December  22,  1916. 

■1.  That  the  defendant,  Brooklyn  Edison  Company,  Incorporated,  its  officers, 
agents,  and  employees,  lUid  each  of  them,  be  enjoined  and  restrained  from 
imposing  upon  and  enforcing  against  or  collecting  from  any  consumer  any 
charge  or  surcharge  for  electricity  based  upon  said  so-called  standard  contract 
rider  No.  16,  alleged  to  have  been  heretofore  filed  by  the  Brooklyn  Edison 
Company,  Incorporated,  with  the  Public  Service  Commissicm  for  the  First 
District  on  November  1,  1920. 

6.  That  the  defendant,  Brooklyn  Edison  Company,  Incorporated,  its  officers, 
agents,  and  employees,  and  each  of  them,  be  enjoined  and  restrained  from 
refusing  to  ftimish  any  applicant  for  service,  and  from  discontinuing  electrical 
service  now  furnished,  because  of  the  failure  or  refusal  of  any  applicant  for 
service  or  of  any  present  consumer  to  pay  or  to  agree  to  pay  any  charge  or 
surcharge  for  electricity  based  upon  the  so-called  standard  contract  rider  Not 
16,  said  to  have  been  heretofore  filed  by  the  said  Brooklyn  Edison  Company, 
Incorporated,  on  November  1,  1920. 

6.  That  plaintiff  have  an  injunction  order,  of  the  same  force  and  effect 
during  the  pendency  of  this  action. 

7.  And  for  such  other  and  further  relief  as  to  the  court  may  seem  Just  and 
proper. 

Exhibit  A— Attached  to  Complaint 

An  order  having  been  made  in  this  case  on  October  27, 1916,  and  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  having  presented  its  petition, 
verified  November  27,  1916,  praying  that  a  rehearing  be  had  In  respect  to 
said  order  and  said  petition  having  been  granted  and  said  rehearing  having 
been  had,  it  is — 

Ordered,  that  said  order  of  October  27,  1916,  be  and  the  same  hereby  is 
abrogated;  and  it  is — 

1.  Further  ordered,  that  on  and  after  January  1,  1917,  and  for  a  period  of 
12  months  thereafter,  the  maximum  price  to  be  charged  by  said  Edison  Slec> 
trie  Illuminating  Company  of  Brooklyn  for  electric  service,  exclnsive  of  the 
Installation  and  renewals  of  electric  lamps,  shall  be  eight  cents  per  kilowatt 
hour. 
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2.  The  Commission  being  of  opinion  that  the  rates  or  charges  of  said  com- 
pany are  nnjnst,  unreasonable,  unjustly  discriminatory,  and  unduly  prefer- 
ential, it  is — 

Further  ordered,  that  on  and  after  January  1, 1917,  and  for  a  period  of  12 
months  thereafter,  the  general  lighting  rates  or  charges  shall  be  as  follows: 

1.  Eight  cents  for  the  first  two  hours'  average  daily  use  of  the  maximum  de- 
mand, six  cents  f6r  the  second  two  hours'  average  daily  use  of  the  n^aximum 
demand,  and  five  cents  for  the  excess  over  four  hours'  average  daily  use  of 
the  maximum  demand.  Said  maximum  demand,  except  when  determined  by 
meter,  shall  be  assumed  to  be  not  in  excess  of  50  per  cent  of  the  consumer's 
connected  load  In  the  case  of  residence  ctmsumers,  and  not  in  excess  of  70  per 
cent  of  the  connected  load  for  other  consumers:  Provided,  however,  that  said 
maximum  demand  idiall  not  in  any  case  be  assumed  to  be  less  than  1^  kil- 
owatts. 

2.  Said  company  shall  not  furnish  to  its  customers  gem  lamps  or  other 
lamps  of  an  efficiency  of  less  than  one  and  one-quarter  watts  per  candle  power 
and  the  charge  for  such  lamps  shall  be  based  on  the  cost  to  the  company. ,  The 
maximum  price  to  be  charged  for  the  installation  and  renewal  of  incandes- 
cent lamps  fumifiOied  by  said  company,  in  connection  with  the  supply  of 
current  for  lighting  under  any  lamp  service  agreement  shall  be  one-half  of 
one  cent  per  kilowatt  hour.  If  tungsten  lamps  of  smaller  capacity  than  60 
watts  are  furnished  by  said  company  under  such  lamp  service  agreement.  It 
shall  be  entitled  to  make  an  extra  charge  therefor,  but  not  more  than  the 
additional  cost  of  the  installation  and  renewal  of  such  smaller  lamps. 

3.  Further  ordered,  that  on  and  after  January  1,  1917,  and  for  a  period  of 
12  months  thereafter,  the  rates  or  charges  for  current  used  for  power  under 
the  maximum  demand  contract  shall  be  as  follows:  Eight  cents  per  kilowatt 
hour  for  the  first  hour's  average  daily  use  of  the  maximum  demand,  five  cents 
per  kilowatt  hour  for  the  second  hour's  average  daily  use  of  the  maximum 
demand,  and  three  cents  per  kilowatt  hour  for  all  current  in  excess  of  two 
hounS*  average  daily  use  of  the  maximum  demand.  Said  maximum  demand, 
except  when  determined  by  meter,  shall  be  assumed  to  be  not  in  excess  of  80 
per  cent  of  the  connected  load.  No  discount  shall  be  allowed  by  the  said 
company  under  said  contract 

4.  Further  ordered,  that  before  January  1,  1917,  said  company  shall  issue, 
file,  and  post  a  schedule  or  supplement  to  carry  into  effect  the  provisions  of 
this  order,  said  schedule  or  supplement  to  become  effective  January  1,  1917. 

5.  Furth^  ordered,  that  on  or  before  July  1,  1917,  said  company  shall  sub- 
mit for  the  approval  of  the  Commission  a  complete  tariff  schedule  for  all  elec- 
trical service  effective  July  1, 1917,  which  schedule  shall  be  in  accordance  with 
the  provisions  of  this  order  and  the  decision  in  this  case. 

6.  Further  ordered,  that  this  order  shall  take  effect  forthwith,  and  shall 
continue  in  force  until  changed  or  abrogated. 

7.  Further  ordered,  that  on  or  before  December  27,  1916,  at  noon,  said 
company  shall  noti^  the  Commission  whether  this  order  is  accepted  and  will 
be  obeyed. 

The  answer  of  defendant,  Brookljrn  Edison  Company,  Incorpo- 
rated, alleged: 

I.  Defendant  denies  ea<±i  and  every  allegation  of  paragraph  of  plaintiff's 
complaint  marked  **I/'  except  that  Uie  plaintiff  is  a  municipal  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
York,  especiaUy  chapter  378  of  the  Laws  of  1897,  as  amended  by  chapter  466 
of  the  Laws  of  1901. 

II.  Defendant  denies  each  and  every  allegation  of  paragraph  of  plaintiff's 
complaint  marked  **III,"  except  that  defendant  was  and  is  an  electrical  cor- 
poration and  merged  into  and  with  itself  the  Edison  Mectric  Illuminating 
Company  of  Brooklyn,  on  January  27,  1919,  under  and  pursuant  to  section  15 
of  the  Stock  Corporation  Law  of  the  state  of  New  York  [ConsoL  Laws,  c.  59]. 

IIL  Defendant  denies  each  and  every  allegation  of  paragraph  of  plaintiff's 
complaint  marked  *'IV,"  except  that  the  Public  Service  Commission  of  the 
State  of  New  York  for  the  First  District,  on  or  about  May  31,  1917,  made  an 
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order  prescribing  regulations  as  to  filing  rate  schedules  by  electrical  corpora- 
tions subsequent  to  January  27,  1919,  duly  filed  a  schedule  of  Its  rates  with 
the  Public  Service  Commission  for  the  First  District, 

IV.  Answering  the  allegations  of  paragraph  of  plaintliHTs  complaint  marked 
"VI "  defendant  denies  that  the  Edison  Electric  Illuminating  Company  of 
Brooklyn  is  the  predecessor  of  defendant.  Further  answering,  defendant  de- 
nies that  the  order  of  the  Public  Service  Commission  dated  December  22, 
1916,  in  its  case  No.  1540,  made  or  fixed  either  just  or  reasonable  maximum 
rates  or  any  maximum  rates,  and  further  denies  that  any  rate  or  rates  fixed 
in  said  order  continues  until  changed  or  abrogated. 

V.  Defendant  denies  each  and  every  allegation  of  paragraphs  of  plalntifiTs 
complaint  marked  respectively  "VII,"  "IX,"  and  "X." 

VI.  Answering  the  allegations  of  paragraph  of  plaintiff's  complaint  marked 
"XI,"  defendant  denies  that  no  order  has  ever  been  made  increasing  the 
maximum  rate  stated  in  the  order  of  the  Public  Service  Commission  for  the 
First  District  dated  December  22,  1916,  in  its  case  No.  1540. 

VII.  Answering  the  allegations  of  paragraph  of  plaintiff's  complaint  marked 
"XII,"  defendant  denies  that  there  has  been  no  publication  of  the  rates  es- 
tablished by  defendant  by  the  issuing,  filing,  and  posting  of  its  standard  con- 
tract rider  No.  16. 

VIII.  Defendant  denies  each  and  every  allegation  of  paragraphs  of  plain- 
tiff's complaint  marked  respectively  "XIII"  and  "XIV." 

IX.  Defendant  denies  each  and  every  allegation  of  paragraph  of  plaintiff's 
complaint  marked  "XV,"  except  that  the  Public  Service  Commission  for  the 
First  District  had  and  has  the  power  to  Institute  an  investigation  into  and 
conduct  public  hearings  on  the  justness  and  reasonableness  of  any  schedule 
rates  charged  or  proposed  to  be  charged  by  defendant 

X.  Defendant  denies  each  and  every  allegation  of  paragraph  of  plaintiff's 
complaint  marked  "XVI." 

XI.  Answering  the  allegations  of  paragraph  of  plaintiff's  complaint  marked 
•'XVII,"  defendant  denies  that  the  power  of  the  Public  Service  Commission  of 
the  First  District  to  fix,  regulate,  and  control  rates  chargeable  by  electrical 
corporations  Is  exclusive  of  the  right  of  defendant  to  initiate  and  establish 
rates  under  the  law,  particularly  section  66  of  the  Poiblic  Service  Commissions 
Law. 

XIL  Defendant  denies  each  and  every  allegation  of  paragraph  of  plaintiff's 
complaint  marked  "XVlII,"  except  that  defendant  supplies  upwards  of  125,- 
000  users  of  electric  service  in  the  borough  of  Brooklyn,  city  of  New  York. 

First  Defense. — For  defense,  defendant  alleges: 

I.  The  plaintiff  is  a  municipal  corporation,  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of  New  York,  especially  chapter 
378  of  the  Laws  of  1897,  as  amended  by  chapter  466  of  the  Laws  of  1901. 

II.  Defendant,  at  all  the  times  hereinafter  mentioned,  was  a  corporation 
duly  organized  and  existing  under  the  laws  of  the  state  of  New  York,  and 
since  January  27,  1919,  has  been,  and  still  is,  engaged  in  the  business  of  gen- 
erating and  distributing  electricity  for  light,  heat,  and  power  in  the  borough 
of  Brooklyn,  city  of  New  York.  The  corporate  name  of  defendant  was  for- 
merly Kings  County  Electric  Light  &  Power  Company,  and  was  duly  changed 
to  Brooklyn  Edison  Company,  Incorporated,  on  the  10th  day  of  January,  1919. 

III.  On  and  prior  to  December  2,  1918,  defendant  was  the  owner  of  all  the 
capital  stock  of  the  Edison  Electric  Illuminating  Company  of  Brooklyn,  a 
corporation  organized  and  existing  under  the  laws  of  the  state  of  New  York, 
and  then  engaged  in  the  business  of  generating  and  distributing  electricity  for 
light,  heat,  and  power  in  the  borough  of  Brooklyn.  On  December  2, 1918,  de- 
fendant duly  filed  with  the  Public  Service  Commission  of  the  State  of  New 
York  for  the  First  District  Its  duly  verified  petition,  praying  for  the  consent 
and  approval  of  said  Commission  under  subdivision  3  of  section  61  of  the 
Transportation  Corporations  Law  [Consol.  Laws,  c.  63]  to  the  merger  of  the 
Edison  Electric  Illuminating  Company  of  Brooklyn  with  the  defendant  under 
section  15  of  the  Stock  Corporation  Law.  Hearings  were  duly  held  by  said 
Public  Service  Commission  on  said  application,  and  on  January  27,  1919,  said 
Commission  duly  made  and  entered  its  order  granting  its  permission  and  ap- 
proval to  said  merger,  a  copy  of  which  order  is  hereto  annexed  and  murlred 
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Exhibit  A.  Thereupon  defendant;  duly  merged  the  Edison  Electric  Illuminat- 
ing Company  of  Brooklyn,  and  on  January  27,  1919,  a  certificate  of  such  mer- 
ger was  duly  filed  in  the  (rfBce  of  the  secretary  of  state  and  in  the  ortice  of  tlie 
clerk  of  the  county  of  Kings,  ji  true  and  correct  copy  of  which  certificate  is 
hereto  annexed  and  marked  Exhibit  B. 

IV.  For  many  years  prior  to  January  27,  1919,  defendant  was  the  owner  of 
a  large  station  for  the  generation  of  electric  current  located  on  the  East  River, 
at  the  foot  of  Gold  street,  in  the  borough  of  Brooklyn,  together  with  a  system 
of  underground  conduits,  for  the  transmission  and  distribution  of  electric  cur- 
rent, laid  in  certain  of  the  streets,  avenues,  and  public  places  of  the  borough 
of  Brooklyn,  city  of  New  York.  Prior  to  the  merger  of  the  Edison  Electric 
Illuminating  Company  of  Brooklyn,  as  af6resaid,  the  said  Illuminating  Com- 
pnay  was  the  owner  of  a  station  for  the  generation  of  electric  current  located 
at  Sixty-Sixth  street  and  New  York  Bay,  in  the  borough  of  Brooklyn,  city  of 
New  York,  together  with  a  system  of  overhead  and  underground  conductors 
for  the  tra^mission  and  distribution  of  electric  current,  laid  in  and  upon 
certain  streets,  avenues,  and  public  places  in  the  borough  of  Brooklyn,  city 
of  New  York.  For  more  than  16  years  prior  to  January  27,  1919,  the  defend- 
ant had  never  been  engaged  in  the  business  of  generating  or  distributing  elec- 
tricity for  any  purpose.  Since  January  27,  1919,  defendant  has  been  engaged 
in  the  business  of  generating  and  distributing  electricity  in  the  borough  of 
Brooklyn,  city  of  New  York,  utilizing  for  such  purposes  the  property  afore- 
said, owned  and  acquired  as  the  result  of  such  merger. 

V.  On  or  about  May  31,  1917,  the  Public  Service  Commission  of  the  state 
of  New  York  for  the  First  District  made  an  order  in  its  case  No.  823  prescrib- 
ing regulations  as  to  filing  of  rate  schedules  by  electrical  coriwrations,  a  copy 
of  which  said  order  is  hereto  annexed  and  marked  Exhibit  C.  Theroafter, 
and  on  or  about  the  18th  day  of  February,  1919,  said  Public  Service  Commis- 
sion made  a  further  order  in  said  case  No.  823,  amending  said  order  dated 
May  31,  1917,  a  copy  of  which  1»  hereto  annexed  marked  Exhibit  D.  In  ac- 
cordance with  the  provisions  of  said  order  as  so  amended  and  the  provisions 
of  the  Public  Service  Commission  Law  of  the  state  of  New  York,  being  chap- 
ter 48  of  the  Consolidated  Laws,  defendant  on  the  Ist  day  of  April,  1919, 
duly  issued,  filed,  posted  and  published  a  complete  schedule  of  its  rates  for 
electric  service. 

VI.  E^om  time  to  time  thereafter  defendant  amended  its  said  schedule  of 
rates  by  filing  and  posting  revised  sheets.  On  November  1,  1920,  defendant 
duly  issued,  filed,  and  posted  revised  sheets  to  its  schedule  of  rates  as  follows: 
Revised  Sheet  No..  3,  Second  Revised  Sheet  No.  5,  Tenth  Revised  Sheet  No. 
13,  copies  of  which  are  hereto  annexed  and  marked  Exhibit  E,  consisting  of 
three  sheets.  Tenth  Revised  Sheet  No.  13  makes  provision  for  adjustment 
of  rate  to  change  in  price  of  coal  through  standard  contract  rider  No.  16  as 
follows: 

"It  is  further  understood  and  agreed  that  the  price  for  each  kilowatt  hour 
of  electric  current  supplied  under  this  contract  shall  be  subject  each  month 
to  an  addition  or  deduction  of  $.0005  (Vioo  of  a  cent)  per  kilowatt  hour  for 
each  ten  per  cent.  (10^)  of  increase  or  decrease  from  the  normal  price  of  bi- 
tuminous coal  of  $3  per  long  ton  (or  its  equivalent  in  fuel  oil)  to  Brooklyn 
Edison  Company,  Incorporated,  f.  o.  b.  New  York'  Harbor,  during  that  month. 

Date ,    Applicant's  Initials ,    (This  rider  to  be  attached  to  all 

existing  and  future  rate  A  and  B  contracts.)" 

The  rate  A  contracts  referred  to  in  said  Tenth  Revised  Sheet  No.  13  are  the 
contracts  for  general  service  for  lighting  and  small  power  installations,  at 
rates  as  follows: 

8  cents  per  kilowatt  hour  for  the  first  two  hours'  average  daily  use  of  maxi- 
mum demand. 

6  cents  per  kilowatt  hour  for  the  third  and  fourth  hours*  average  daily  use 
of  the  maximum  demand. 

5  cents  per  kilowatt  hour  for  all  current  consumed  in  excess  of  four  hours' 
average  daily  use  of  the  maximum  demand. 

The  rate  B  contracts  referred  to  In  said  rider  No.  16  are  the  contracts  for 
retail  power  service  at  rates  as  follows: 
189N.Y,S.— 21 
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8  cents  per  kilowatt  hour  for  tbe  first  hour's  average  dally  use  of  the  max- 
imum demand. 

6  cents  per  kilowatt  hour  for  the  second  hour's  average  dally  «uie  of  the 
maximum  demand. 

3  cents  per  kilowatt  hour  for  alL  current  furnished  in  excess  of  two  hours' 
average  daily  use  of  the  maximum  demand. 

VII.  In  compliance  with  said  order  of  the  Public  Service  Ck>mmlsslon  dated 
February  18,  1919,  in  case  No.  823,  Exhibit  D,  defendant,  in  all  cases  where 
Its  schedule  provides  fbr  the  adjustment  of  rate  to  change  in  price  of  coal,  at 
least  three  days  before  sending  out  bills,  for  the  collection  of  the  amounts  due 
for  service  furnished,  files  with  the  Commission  and  posts  and  keeps  open  to 
public  inspection  In  Its  ofiice,  and  in  each  place  where  applications  for  the 
service  furnished  by  it  are  received,  an  original  sheet  or  revised  sheet  showing 
the  cost  to  it  of  the  coal  upon  whicli  such  adjustment  is  based  for  which  bills 
are  to  be  rendered,  and  setting  forth  In  detail  the  extent  to  which  the  rate  or 
charges  to  be  made  by  defendant  are  to  be  Increased  or  decreased,  and  the 
basis  upon  which  such  increase  or  decrease  is  to  be  made.  For  biUs  rendered 
during  the  month  of  October,  1920,  defendant  on  October  1,  1920,  Issued 
Eleventh  Revised  Sheet  No.  13-A,  a  copy  of  which  is  hereto  annexed  and 
marked  Exhibit  F,  stating  that  the  price  of  coal  to  defendant  for  the  month 
of  August,  1920,  was  $9.17  per  ton  f.  o.  b.  New  York  Harbor,  and  that  an 
addition  of  seven-tenths  of  a  cent  (.7^)  per  kilowatt  hour  would  be  made  on 
bills  rendered  during  the  month  of  October,  1920.  For  bills  rendered  during 
the  month  of  November,  1920,  defendant  on  November  5,  1920,  filed  Twelfth 
Revised  Sheet  No.  13~A,  copy  of  which  is  hereto  annexed,  marked  Exhibit  6, 
stating  that  the  price  of  coal  to  defendant  for  the  month  of  September,  1920, 
was  $8.92  per  ton  f.  o.  b.  New  York  Harbor,  and  that  an  addition  of  sixty-sti 
hundredths  of  a  cent  (.66  cent)  per  kilowatt  hour  would  be  made  on  bills  ren- 
dered during  the  month  of  November,  1920.  For  bills  rendered  during  the 
month  of  December,  1920,  defendant  on  November  27,  1920,  issued  Thirteenth 
Revised  Sheet  No.  13-A,  a  copy  of  which  is  hereto  annexed  and  marked  Ex- 
hibit H,  stating  that  the  price  of  coal  to  defendant  for  the  month  of  October, 
1920,  was  $10.16  per  ton  f.  o.  b.  New  York  Harbor,  and  that  an  addition  of 
$.008  (8/io  of  a  cent)  per  kilowatt  hour  would  be  made  <m  all  bills  rendered 
during  the  month  of  December,  where  contract  under  filed  schedules  provides 
for  an  increase  of  .00035  (» Viooo  of  a  cent)  per  kilowatt  hour  for  coal  charge, 
and  an  addition  of  1  cent  per  kilowatt  hour  on  all  bills  where  contract  under 
filed  schedule  provides  for  an  increase  of  $.0005  (^/loo  of  a  cent)  per  kilowatt 
hour  for  coal  charge. 

VIII.  Defendant  consumes  in  the  generation  of  electric  current  for  distri- 
bution and  use  in  the  borough  of  Brooklyn  approximately  500,000  tons  of  bi- 
tuminous coal  annually,  or  an  average  of  1,500  tons  per  day.  Hie  price  of 
bituminous  coal  to  defendant  f.  o.  b.  New  York  Harbor  has  Increased  from 
$5.66  per  long  ton  in  January,  1919,  to  $10.16  per  ton  in  October,  1920.  The 
average  price  of  coal  for  the  month  of  September,  1919,  was  $5.80  per  ton: 
for  October,  1919,  $5.64;   for  November,  1919,  $5.93  per  ton;   for  December, 

1919,  $5.60  per  ton;  for  January,  1920,  $5.83  per  ton;  for  February,  1920, 
$5.86  per  ton;  for  March,.  1920,  $5.98  per  ton;  for  April,  1920,  $6.04  per 
ton;   for  May,  1920,  $6.99  per  ton;   for  June,  1920,  $8.56  per  ton;   for  July, 

1920,  $10.90  per  ton;  for  August,  1920,  $9.17  per  ton;  for  September,  1920. 
$8.92  per  ton;  for  October,  1920,  $10.16  per  ton. 

IX.  The  cost  of  materials  and  supplies  used  by  defendant  has  constantly 
Increased  since  defendant  commenced  business  in  January,  1919.  There  has 
likewise  been  a  corresponding  increase  in  wages  paid.  Defendant's  revenue 
from  operations  in  the  year  1919  was  $10,709,234.12.  While  there  has  been 
an  Increase  of  22  per  cent,  in  defendant's  revenue  from  operations  in  the 
year  1920  over  its  revenue  from  like  sources  in  the  year  1919,  the  expenses 
of  operation,  exclusive  of  taxes,  and  reserve  for  renewals,  have  increased  48 
per  cent  Defendant's  gross  corporate  income  for  the  year  1919  was  $3,351,- 
012.03,  as  aigalnst  a  gross  corporate  income  for  the  10  months  ending  October 
31,  1920,  of  $2,402,566.71. 

X.  The  Public  Service  Commission  for  the  First  District  has  not,  nor  has 
any  other  board  or  body  having  jurisdiction  in  the  premises,  ever  fixed  by  or- 
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der  or  otherwise  a  maximum  or  other  price,  rate,  or  charge  for  electric  cur- 
rent famished  or  to  be  furnished  by  defendant  There  Is  no  maximum  rate 
fixed  for  electric  current  furnished  by  the  defendant,  except  the  maximum 
rate  of  12  cents  per  kilowatt  hour  fixed  by  chapter  732  of  the  Laws  of  1905. 

Second  Defense. — ^For  defense,  defendant  alleged  upon  information  and 
belief  that  plaintiff  has  an  adequate  remedy  at  law;  that  the  customers  or 
customers  of  defendant  have  an  adequate  remedy  at  law;  that  there  is  an 
adequate  remedy  at  law. 

Third  Defense. — For  def ense*  defendant  alleges  upon  Information  and  belief 
that  plaintiff  has  not  capacity  to  sue. 

Fourth  Defense. — ^For  defense,  defendant  alleged  upon  information  and 
beUef  that  this  court  is  without  Jurisdiction. 

Wherefore  defendant  demands  Judgment  dismissing  plaintiff's  complaint, 
with  costs. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  plaintiff. 
Ingraham,  Sheehan  &  Moran,  of  New  York  City,  for  defendant. 

BENEDICT,  J.  The  defendant  has  moved  for  judgment  on  the 
pleadings,  to  wit,  the  complaint  and  answer,  under  section  547  of  the 
Code  of  Civil  Procedure.  After  examining  the  pleadings  and  briefs 
submitted  I  have  reached  the  following  conclusions  upon  facts  which 
the  defendant  in  its  elaborate  brief  states  are  not  in  dispute,  but  present 
questions  of  law,  viz : 

[1-5]  First,  that  the  city  of  New  York  has  the  right  and  capacity 
to  maintain  the  action ;  secondly,  that  the  defendant  Brooklyn  Edison 
Company,  Incorporated,  was  bound  by  the  order  of  the  Public  Service 
Commission,  dated  on  December  22,  1916,  which  fixed  the  maximum 
price  to  be  charged  by  the  Edison  Electric  Illuminating  Company,  al- 
though this  defendant  was  not  a  party  to  that  proceeding ;  thirdly,  that 
this  defendant  did  not,  by  reason  of  its  merger  with  the  Edison  Elec- 
tric Illuminating  Company,  of  whose  capital  stock  it  was  the  owner, 
gain  any  right  of  eicemption  from  the  provisions  of  the  said  order  of 
December  22,  1916 ;  fourthly,  that  this  defendant,  upon  the  said  mergei 
on  January  27,  1919,  succeeded  to  all  the  property  and  rights  and 
franchises  of  the  Edison  Electric  Illuminating  Company,  with  which  it 
was  merged,  subject  to  all  and  singular  the  restrictions  and  limitations 
as  to  rates,  which  were  binding  upon  the  corporation,  whose  stock  it 
owned  and  whose  property  it  acquired ;  fifthly,  that  upon  such  merger 
as  aforesaid,  and  its  adoption  and  recognition  of  the  rates  theretofore 
lawfully  fixed  by  the  order  of  December  22,  1916,  this  defendant  was 
estopped  to  make  any  change  in  the  rates  so  fixed,  unless  and  until  its 
new  schedule-  of  rates  had  been  duly  promulgated  and  filed  in  accord- 
ance with  the  provisions  of  subdivision  12  of  section  66  of  the  Public 
Service  Commissions  Law,  or  pursuant  to  the  provisions  contained  in 
sections  71  and  72  of  said  law;  sixthly,  that  its  attempted  or  purported 
revision  of  the  schedule  of  its  rates  by  means  of  the  filing  with  the  Pub- 
lic Service  Commission  of  its  "Tenth  Revised  Sheet  No.  13,"  containing 
"Rider  No.  16"  and  "Rider  No.  17,"  was  wholly  unauthorized,  and  had 
no  effect  to  increase  the  rates  therein  mentioned  above  the  "maximum 
prices"  established  by  the  aforesaid  order  of  the  Public  Service  Com- 
mission dated  December  22,  1916  (see  Morrell  v.  Brooklyn  Borough 
Gas  Co.,  195  App.  Div.  1,  185  N.  Y.  Supp.  883,  reversed  231  N.  Y. 
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398,  132  N.  E.  129,  opinion  of  Mr.  Justice  Putnam) ;  lastly,  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  defendant's  motion  for  judgment  on  the  pleadings  should  be 
denied,  with  $10  costs. 


(197  App.  Div.  407) 

PEOPLE  ex  rel.  WELLS  ft  NEWTON  CO.  OF  NEW  YORK  v.  CRAIG,  aty 

Comptroller,  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Mandamus  ^=»10 — ^Writ  issues  only  where  dear  legal  rigfafc  appears  and 

there  Is  no  other  adequate  and  legal  means  of  obtaining  it. 

The  writ  of  mandamus  issues  only  in  that  class  of  cases  where  a 
clear  legal  right  is  made  to  appear  and  there  is  no  other  adequate  and 
legal  means  of  obtaining  it. 

2.  Mandamus  <@=»14(1)— Proeeediiies  against  eity  offidala  held  not  majp- 

tainable  where  no  claim  made  as  required  by  dty  efaarter. 

In  a  proceeding  for  mandamus,  directed  against  the  comptroller  and 
mayor  of  a  city  to  compel  the  execution  of  a  warrant  for  certain  con- 
struction work  done  for  the  board  of  education,  wherein  the  defense  was 
interi>osed  that  no  claim  against  the  city  had  been  made,  as  required  by 
Greater  New  York  Charter,  §  261,  held,  that  a  contention  that  the  char- 
ter provision  did  not  apply  in  a  proceeding  against  the  officialSi  but  only 
where  the  action  was  brought  against  the  city  itself,  was  untenable ;  the 
proceeding  in  fact  being  against  the  city. 

8.  Estoppel  CE=»62<5) — ^Vote  by  dty  offidals  for  appropriation  te  pay  relator's 
claim  held  not  to  estop  them  from  setting  up  nonoompliance  with  charter 
provisions  as  to  notice. 

On  mandamus  by  a  contractor  against  the  comptroller  and  mayor  of  a 
dty  to  compel  the  execution  of  a  warrant  for  construction  work  done  for 
the  board  of  education,  that  the  mayor  and  comptroller  at  the  meeting 
of  the  board  of  estimate  and  apportionment  voted  an  appropriation  to 
pay  relator's  claims  held  not  to  estop  either  them  or  the  dty  from 
urging  noncompliance  with  Greater  New  York  Charter,  |  261,  requiring 
notice  of  claim  to  be  presented  thirty  days  prior  to  suit. 
4.  Mandamus  <S=»14(3)— Where  auditing  officer  has  not  determined  relator's 
daim,  writ  wiU  not  lie  to  compel  execution  of  a  wairant. 

Where  relator  in  mandamus,  having  done,  construction  work  for  the 
board  of  education  of  a  dty  made  a  claim  for  extra  expenses  due  to  delay 
of  another  contractor,  and  the  board  of  estimate  and  apportionment  had 
appropriated  certain  money  wherewith  to  pay  such  claim,  when  deter- 
mined, but  the  comptroller  had  not  passed  upon  the  amount  actually 
due,  mandamus  wouid  not  lie  to  compel  him  to  execute  a  warrant. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People,  on  the  relation  of  the  Wells  &  Newton 
Company  of  New  York,  against  .Charles  L.  Craig,  as  comptroller  of 
the  City  of  New  York,  and  others,  for  a  peremptory  writ  of  mandamus. 
From  an  order  granting  a  motion  for  a  peremptory  writ,  defendants 
appeal.    Reversed,  and  motion  for  mandamus  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Willard  S.  Al- 
len, of  New  York  Citv,  of  counsel,  and  John  F.  O'Brien,  Arthur  J.  W. 
Hilly,  Samuel  J.  Resnick,  and  Harold  Taylor,  all  of  New  York  City,  on 
the  brief),  for  appellants. 


^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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J.  Power  Donellan,  of  New  York  City  (Thomas  F.  Conway,  of  New 
York  City,  of  counsel,  and  Joseph  A.  Kellogg,  and  Thomas  E.  O'Brien, 
both  of  New  York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  The  facts  upon  which  this  proceeding  is  based 
are  undisputed.  On  October  25,  1915,  the  relator  entered  into  a 
contract  with  the  board  of  education,  through  its  building  committee, 
'  for  the  installation  of  the  heating  and  ventilating  apparatus  in  the 
Evander  Childs  High  School,  in  the  borough  of  the  Bronx.  The  con- 
tract provided  that  the  work  of  installation  of  the  heating  and  ventilat- 
ing apparatus  should  be  completed  within  120  days  for  the  total  sum  of 
$74,770,  but  because  of  various  faults  and  defaults  of  the  city  con- 
tractors^by  reason  of  which  the  city  failed  to  have  the  construction  of 
the  building,  in  which  the  said  heating  and  ventilating  apparatus  were 
by  the  terms  of  the  said  contract  to  be  installed,  ready  for  the  installa- 
tion of  such  apparatus  in  either  a  practicable  or  economical  manner, 
and  because  of  the  interference  with  the  orderly  progress  of  the  said 
relator's  work  covered  by  said  contract  the  said  relator  suffered  great 
and  continuing  and  increasing  damages  in  progressing  the  said  work, 
until  June,  1918,  or  prior  thereto,  when  the  damages  had  become  so 
great  and  defaults  of  said  city  so  serious  that  the  contractor  quit  work 
thereunder,  and  refused  to  be  further  bound  by  the  provisions  of  said 
contract,  and  refused  to  go  on  with  the  work  covered  thereby  unless 
and  until  the  city  should  enter  into  a  binding  agreement  with  the  said 
contractor  to  pay  it  its  claim  then  and  theretofore  asserted  for  extra 
expenses  incidental  to  the  carrying  out  of  the  said  contract,  in  the 
previous  prosecution  of  the  work  thereunder,  and  in  completion  of  the 
further  work  covered  thereby. 

At  this  time  the  relator  had  completed  about  two-thirds  of  the  con- 
tract and  performed  work  of  the  value  of  $50,823,  which  sum  had  been 
paid  to  it.  On  July  3,  1918,  a  letter  was  written  by  the  vice  president  of 
the  board  of  education  to  relator's  attorney  relative  to  the  adjustment 
of  relator's  contract,  in  which  he  declined  to  recommend  a  form  of 
supplementary  agreement  submitted  by  the  attorney,  for  the  reason 
that— 

"the  board  of  education  Is  so  placed  that  any  agreed  state  of  facts  translated 
Into  terms  of  money  might  vitiate  or  impair  the  board's  future  action  in  con- 
nection with  the  recovery  of  its  losses  from  the  sureties  of  defaulting  construe^ 
tion  contractors.  However,  I  may  say  that,  no  matter  how  tenacious  the  board 
of  education  may  be  in  the  full  protection  of  its  rights,  no  disposition  exists  on 
our  part  to  treat  the  situation  other  than  with  a  spirit  of  fairness  towards 
your  clients.  There  appears  to  be  no  question  raised  as  to  the  solvency  of  your 
dients  or  of  the  board  of  education,  therefore  we  may  consider  that  both,  par- 
ties are  responsible  for  their  acts  and  future  agreements." 

He  thereupon  proceeded  to  give  the  outlines  of  the  resolution  there^ 
inaf ter  set  forth,  and  this  proposal  was  accepted  by  the  relator,  which 
wrote  that  it — 

**will  resume  the  work  to  be  completed  under  the  contract,  leaving  the  settle- 
ment of  its  claims  for  breach  of  contract  or  other  claims  to  be  settled  in  the 
manner  or  method  set  forth  abova" 
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Thereupon  the  board  of  education  at  its  meeting  on  July  3,  1918, 
adopted  the  following  resolution: 

"Whereas,  on  October  26,  1915,  the  board  of  education  entered  Into  a  con- 
tract with  Wells  &  Newton  Company  for  the  installation  of  heating  and  ven- 
tilating apparatus  at  tbh  Eyander  Childs  High  School,  the  amount  of  said  con- 
tract was  $74,770,  upon  which  there  has  been  earned  and  paid  the  sum  of 
$50,823,  leaving  a  balance  of  work  in  a  state  of  performance  or  being  perform- 
ed, amounting  to  $28,947;  and 

"Whereas,  the  completion  of  the  work  required  under  the  aforesaid  contract 
has  been  delayed  by  reason  of  the  failure  of  the  original  construction  contrac- 
tor to  perform  the  work  required  under  his  contract,  the  original  construction 
contractor  has  been  declared  in  default  and  his  contract  void  in  the  interests 
of  the  board.  The  completion  of  the  construction  work  has  been  relet  on  three 
occasions  owing  to  default  in  the  case  of  two ;  and 

"Whereas,  the  interests  of  the  board  of  education  demand  that  the  work  of 
construction  and  completion  of  the  Evander  Ohilds  High  School  be  carried 
forward  without  further  delay,  therefore  be  it — 

"Resolved  that  the  work  called  for  in  the  above  mentioned  contraction  with 
the  Wells  &  Newton  Company  of  New  York  be  continued  under  the  terms  of 
the  present  contract  until  completion;  and 

"Resolved,  tha^  the  board  of  edncaticm  acknowledges  that  by  reason  of  such 
continuation  of  the  performance  of  the  contract,  the  contractors  will  have  a 
claim  for  extra  expense,  the  amount  of  which  is  not  definable,  at  this  time 
the  said  extra  expense  arising  out  of  delays  on  the  part  of  other  contractors 
and  the  enhanced  prices  of  labor  and  materials  due  to  present  day  extraordi- 
nary conditions;   and 

"Resolved,  that  the  board  of  education,  upon  the  completion  of  the  worit 
required  to  be  performed  under  the  existing  contract,  will  entertain  a  claim 
In  detail  and  settle  the  same  by  either  one  of  the  following  methods:  (1)  By 
agreement;  (2)  by  arbitration;  or  (3)  by  Judicial  decision  on  an  agreed  state 
of  facts;  and 

"Resolved,  that  the  work  called  for  under  the  contract  be  proceeded  with 
without  delay  under  the  direction  of  the  superintendent  of  school  buildings." 

Thereupon  the  relator  resumed  work,  and  diligently  prosecuted  the 
same  to  completion  and  the  same  was  fully  completed  in  or  about  the 
month  of  May,  1920.  Because  of  said  faults  and  defaults  of  the  said 
city  and  board,  it  was  impossible  to  sooner  complete  the  same.  It 
was  in  reliance  on  said  resolution  and  because  thereof,  and  solely  be- 
cause thereof,  that  the  relator  resumed  and  completed  said  work. 

Upon  completion  of  the  work,  the  contractor  submitted  a  claim 
showing  the  reasonable  value  of  the  work  as  done  as  $136,913.93,  be- 
ing the  actual  cost  plus  10  per  cent,  profit,  supporting  affidavits  and 
schedules  were  filed  with  the  board  of  education,  which  requested  from 
relator  and  received  directly  from  trade  and  contractors  associations 
further  affidavits  and  statements  in  support  of  the  claim. 

On  July  12,  1920,  the  board  of  education  issued  its  certificate  as 
follows : 

"On  behalf  of  the  board  of  education,  school  district  of  the  dty  of  New 
Tork,  it  is  hereby  certified  that  the  contract  of  Wells  &  Newton  Ck>mpaiiy  of 
New  York  for  item  1,  installing  heating  and  ventilating  apparatus  work  on 
Public  School  Evander  Childs,  H.  S.,  situated  at  East  184th  street  and  Creston 
avenue,  borough  of  the  Bronx,  dated  the  25th  day  of  October,  1915,  has  beai 
fully  performed  and  the  work  finished,  complete  and  perfect  in  every  respect 
and  to  the  satisfaction  of  said  board,  and  accepted  July  12,  1920. 

"It  is  further  certified  that,  having  given  due  consideration  to  the  time  lim- 
it of  the  contract,  an  allowance  of  1,128  days  is  made  for  delays  beyond  the 
control  of  the  contractor,  as  provided  in  clause  J  of  the  contract;  also  that 
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as»  N.y.a) 
the  last  payment  under  said  contract  is  now  due.  and  that  all  damages  and 
allowances  which  should  be  paid  or  made  by  the  contractor  have  been  deduct- 
ed from  the  said  payment,  leaving  the  sum  of  nine  thousand  and  ninety-seven 

(♦ )  dollars  due  thereon. 

"Dated  New  York,  .July  12,  1920. 

"Board  of  Education  School  District  of  City  of  New  York, 
"By  John  A.  Ferguson.  Chm., 

"Acting  Chairman,  Committee  on  Building  and  Sites." 

Subjoined  to  this  certificate  and  a  part  thereof  is  a  certificate  by 
the  relator  as  follows : 

••Certificate  of  relator  that  there  is  no  claim  or  demand  for  extra  work 
or  otherwise  made  with  board  of  education: 

•*We  do  hereby  certify  tiiat  there  is  no  daim  or  demand  for  extra  work  or 
otherwise,  under  or  in  connection  with  the  contract  of  Wells  &  Newton  Co. 
of  N.  Y.,  made  with  the  board  of  education;  school  district  of  the  city 
of  New  York,  for  item  1,  installing  heating  and  ventilating  apparatus  on 
Public  School  Evander  Childs,  H.  S.,  situated  at  East  184th  street  and  Creston 
avenue,  borough  of  the  Bronx,  dated  the  25th  day  of  October,  1916.,  We  do 
further  certify  that  the  last  payment  under  said  contract,  to  wit,  the  sum  of 
nine  thousand  and  ninety-seven  dollars,  will  be  in  full  of  every  claim  or  de- 
mand whatever  in  the  premises,  except  as  per  our  bills  and  schedules  ren- 
dered for  work  done  and  materials  furnished  in  conformity  with  resolution 
of  the  board  of  education,  dated  July  3, 1918. 

"Wells  &  Newton  Co.  of  N.  Y.,  Contractor, 
**By  F.  J,  Fee,  Pres." 

To  this  in  turn  was  subjoined  the  certificate  of  the  auditor  of  the 
board  of  education  that — 

''the  above  certificate  is  in  conformity  with  the  by-laws,  rules  and  regulations 
of  the  board  of  education,  school  district  of  the  dty  of  New  York." 

These  certificates  were  duly  filed  in  the  office  of  the  comptroller  of 
the  dty  of  New  York,  on  or  about  July  13,  1920,  and  thereafter  the 
comptroller  delivered  to  the  relator  a  warrant  for  the  sum  of  $9,097  as 
a  further  payment,  in  addition  to  payments  theretofore  made  on  ac- 
count of  the  work  of  said  relator  covered  by  said  contract  for  the  in- 
stallation of  the  heating  and  ventilating  apparatus  in  said  high  school ; 
the  aggregate  pa)^ments  made  on  said  account,  including  said  last  pay- 
ment, being  $74,770. 

On  July  22,  1920,  the  auditor  of  the  board  of  education,  after  hav- 
ing received  this  claim  and  the  schedules  of  cost,  supported  by  affi- 
davits of  expert  accountants,  transmitted  the  entire  facts,  figures,  and 
daim  in  a  report  to  the  president  of  the  board  of  education  and  chair- 
man of  the  committee  on  salaries,  finance  and  supplies.  The  auditor's 
report,  among  other  things,  contains  the  following : 

"This  bureau  is  without  any  evidence  which  we  can  us©  to  offset  or  deny 
the  claim,  nor  does  It  appear  that  it  was  the  original  intention  of  the  board 
of  education  to  do  other  than  meet  the  situation  in  a  fair  and  reasonable  way. 
I  would  suggest  that  the  settlement  of  this  claim  is  a  matter  for  your  deter- 
mination, either  by  an  allowance  in  full  or  by  some  method  of  compromise, 
which  might  be  agreed  upon  and  acceptable  to  aU  parties  concerned.  What- 
ever may  be  the  sum  of  settlement  or  allowance  or  agreement  your  committee 
sees  fit  to  make,  I  think  it  will  be  necessary  to  submit  to  the  board  of  esti- 
mate and  apportionment  a  special  estimate  under  the  provisions  of  subdivision 
8  of  section  877  of  the  Education  Law." 
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In  conformity  with  the  suggestion  contained  in  this  report  of  its  au- 
ditor, the  board  of  education  on  July  30,  1920,  passed  the  following 
resolution : 

"Besolved,  that,  in  pursuance  of  tiie  provisions  of  section  877,  subdivision 
8,  of  the  State  Education  Law,  the  board  of  estimate  and  apportionment  be, 
and  it  is  hereby,  requested  to  appropriate  the  sum  of  $62,143.93,  such  apiwp- 
priatlon  or  so  much  thereof  as  may  be  required  to  be  used  for  the  purpose  of 
making  payment  to  the  Wells  &  Newton  Company  of  New  Yorlt  of  the  amount 
found,  to  be  due  and  resulting  from  work  performed  at  the  Bvander  Childs 
High  School,  borough  of  the  Bronx,  in  accordance  with  the  terms  and  stipula- 
tions contained  in  preambles  and  resolutions  adopted  by  the  board  of  educa- 
tion on  July  3,  1918;  tlie  said  preambles  and  resolutions  continuing  in  per- 
formance a  contract  for  the  work  of  installing  heating  and  ventilating  appara- 
tus at  the  above  named  school  building,  entered  into  between  the  Wells  & 
Newton  Company  of  New  York,  and  the  board  of  education  on  October  25, 
1915." 

The  secretary  of  the  board  of  education  transmitted  a  copy  of  this 
resolution  to  the  board  of  estimate  and  apportionment  on  July  31',  1920, 
together  with  a  copy  of  the  report  of  its  auditor  before  referred  to, 
and  the  board  of  estimate  and  apportionment  on  August  6,  1920,  passed 
the  following  resolution : 

"Whereas,  the  board  of  education  In  a  communication,  dated  July  31,  1920, 
made  requisition  upon  the  board  of  estimate  and  apportionment  for  an  appro- 
priation, under  the  provisions  of  section  877,  subdivision  8,  of  the  State  Edu- 
cation Law,  of  sixty- two  thousand  one  hundred  and  forty- three  dollars  and 
ninety-three  cents  ($62,143.93),  such  appropriation,  or  so  much  thereof  as  may 
be  required,  to  be  used  for  the  purpose  of  making  payment  to  the  Wells  & 
Newton  Company  of  New  York  of  the  amount  found  to  be  due  and  resulting 
from  work  at  the  Evander  Childs  High  School,  borough  of  the  Bronx,  in 
performance  of  a  contract  for  the  work  of  installing  heating  and  ventilating 
apparatus  at  said  named  school  building;  therefore,  be  it 

"Resolved,  that  the  board  of  estimate  and  apportionment,  pursruant  to  the 
provisions  of  subdivision  8  of  section  877  of  the  State  Education  Law,  as 
amended  by  chapter  786,  Laws  of  1917,  and  predicated  upon  the  requisition  of 
the  board  of  education  dated  July  31, 1920,  hereinabove  referred  to,  doee  here- 
by appropriate,  subject  to  the  approval  of  the  board  of  aldermen,  the  sum  of 
sixty-two  thousand  one  hundred  and  forty-three  dollars  and  ninety-three 
cents  ($62,143.93),  and  when  the  approval  of  the  board  of  aldermen  shall  have 
been  obtained  therefor  the  comptroller  be  and  he  hereby  is  authorized  to  issue 
special  revenue  bonds  in  an  amount  not  exceeding  sixty-t^vo  thousand  one 
hundred  and  forty-three  dollars  and  ninety-three  cents  ($62,143.93);  said 
special  revenue  bonds  to  be  issued  in  accordance  with  the  provisions  of  section 
187  of  the  Greater  New  York  Charter i  and  the  proceeds  to  the  amount  of  the 
par  value,  or  as  much  thereof  as  shall  be  required,  to  be  used  to  pay  whatever 
claim  may  be  found  in  favor  of  the  Wells  &  Newton  Company  under  the  pro- 
visions of  law  relating  to  the  audit  and  payment  of  salaries  and  other  claims 
by  the  department  of  finance;  and  such  amount  as  may  thus  be  paid,  not 
exceeding  the  amount  herein  authorized,  shall  be  included  as  a  separate  Item 
in  the  annual  estimate  of  the  board  of  education  for  the  year  1921  in  accord- 
ance with  the  requirements  of  section  877,  subsection  B,  of  the  State  Educa- 
tion Law  as  amended."  ^ 


1  See  Laws  1901,  c.  466,  §  187,  as  amended  by  Laws  1910,  c.  688. 
«  See  Education  Law  (Consol.  Laws,  c.  16)  |  877,  subd.  1,  par.  b,  as  added 
by  Laws  1917,  c  786. 
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All  the  votes  at  the  meeting  (16)  were  cast  m  favor  of  this  resolution, 
including  the  mayor  and  comptroller.  A  certified  copy  of  the  resolu- 
tion was  sent  to  the  board  of  aldermen  on  August  12,  1920,  and  the 
board  of  aldermen  oq  August  17,  1920,  adopted  a  resolution  as  follows : 

"Resolved  that  the  board  of  aldermen  hereby  approves  of  and  concurs  m 
the  following  resolution  adopted  by  the  bo&rd  of  estimate  and  apportionment 
at  a  stated  meeting  held  August  6,  1920^' 

— which  resolution  then  incorporated  therein  in  hac  verba  the  above- 
quoted  resolution  theretofore  adopted  by  the  board  of  estimate  and  ap- 
portionment. 

The  resolutions  of  the  board  of  estimate  and  the  board  of  aldermen 
were  duly  approved  by  the  mayor  on  August  19,  1920.  On  August  24, 
1920,  a  payment  voucher  and  final  certificate  were  filed  in  the  comp- 
troller's office,  which  showed  the  sum  of  $62,143.93  due  the  relator, 
referred  to  the  above-mentioned  resolutions  of  the  board  of  education 
and  of  the  board  of*  estimate  and  apportionment  and  of  the  board  of 
aldermen  and  the  approval  of  the  mayor,  and  had  attached  thereto  the 
relator's  statement  of  cost  and  various  supporting  affidavits,  schedules, 
and  letters.  It  also  contained  a  certificate  of  the  examiner  of  the 
board  of  education  to  the  effect  that  the  prices  were  reasonable  and 
just  and  that  the  calculations  and  extensions  were  correct,  and  a 
certificate  of  the  auditor  of  the  board  of  education  and  its  chief  clerk, 
certifying  to  the  examination  and  audit  of  the  bill  of  the  relator  in  the 
amount  of  $62,143.93,  and  that  the  bill—  • 

"is  chargoable  to  the  funds  of  the  board  of  education  •  •  •  and  it  is 
further  certified  that  the  annexed  bill  is  in  conformity  with  the  State  Educa- 
tion Law  and  the  by-laws  and  regulations  of  the  board  of  education.'' 

This  proof  of  full  performance,  completion,  and  acceptance,  and  the 
final  certificate  and  payment  voucher,  showing  the  same,  were  duly 
filed  in  the  office  of  the  comptroller  on  or  prior  to  August  24,  1920. 
The  comptroller  and  the  mayor  refused  thereafter,  although  frequent 
demand  was  made  upon  them,  to  deliver  a  duly  executed  warrant  to 
the  relator  for  the  said  $62,143.93,  or  any  part  thereof,  but  refused 
to  assign  any  grounds  or  reason  for  withholding  said  payment,  and 
the  relator  has  never  been  paid  any  portion  thereof,  although  the 
heating  and  ventilating  apparatus  installed  by  it  are  and  for  many 
months  last  past  have  been  in  use  by  the  city  of  New  York  and  the 
board  of  education  for  school  purposes ;  such  use  having  begun  prior 
to  August  24,  1920. 

The  answering  affidavit  of  the  comptroller  of  the  city  of  New  York 
does  not  dispute  any  of  the  facts  set  forth  in  the  moving  affidavit.  It 
sets  forth  in  full  the  provisions  of  section  J  of  the  original  contract  be- 
tween the  relator  and  the  board  of  education,  also  that  no  claim  had 
been  presented  to  the  comptroller  by  the  relator  as  required  by  section 
261  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466)  ;  that  no 
new  contract  had  been  made  between  the  parties  which  complied  with 
the  provisions  of  section  419  of  the  charter;  that,  if  this  was  not  a 
new  contracti  then  it  was  an  attempt  to  pay  the  rdatgr  a  sum  in  ex- 
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cess  of  the  contract  price  for  its  work  arid' was  violative  of  article  3, 
§  28,  of  the  Constitution  of  the  state  of  New  York;  and  finally  that  if 
relator  has  a  valid  claim,  enforceable  despite  the  provisions  of  section 
J  of  the  contract,  such  claim  cannot  be  adjusted  by  the  board  of  educa- 
tion, but  must  be  presented  for  allowance  and  audit  to  the  comptroller, 
in  accordance  with  the  provisions  of  section  149  of  the  Greater  New 
York  Charter,  and  if  such  claim  be  not  allowed,  the  relator  must  then, 
if  it  desires  to  press  the  claim,  proceed  against  the  city  in  an  action 
at  law.    The  comptroller's  affidavit  concludes  by  saying : 

"By  reason  of  the  matters  heretofore  set  forth  in  its  affidavit,  your  depo- 
nent, as  the  comptroller  of  the  city  of  New  York,  has  refused  to  pay  the 
vouchers  transmitted  to  him,  as  such  comptroller,  by  the  board  of  education, 
because  said  vouchers  cannot  bo  legally  allowed  and  paid  by  yonr  deponent 
unless  and  until  a  claim  be  presented  and  examined  into  and  allowed  by  your 
deponent  in  the  manner  set  forth  and  provided  under  sections  149  and  261  of 
the  Greater  New  York  Charter." 

The  order  appealed  from  directed  the  issuance  pf.  a  peremptory  writ 
of  mandamus  requiring  the  comptroller  of  the  city  of  New  York  to 
execute  a  warrant  of  the  city  of  New  York  for  the  sum  of  $62,143.93, 
with  interest  thereon  at  6  per  cent,  from  September  23,  1920,  to  date 
of  delivery  of  said  warrant,  and  upon  countersignature  of  said  war- 
rant by  the  mayor  of  the  city  of  New  York,  to  deliver  the  same  to  the 
relator,  and  also  requiring  the  mayor  of  the  city  of  New  York,  to 
countersign  said  warrant  before  delivery  thereof  by  the  said  comptroller 
to  the  relator,  in  payment  of  the  balance  of  relator's  claim  against  the 
city  of  New  York  for  the  installation  by  it  of  the  heating  and  ven- 
tilating apparatus  in  Evander  Childs  High  School  in  the  borough  of  the 
Bronx, 

[1]  The  general  rule  is  well  settled  that  the  writ  of  mandamus  is- 
sues only  in  that  class  of  cases  where  a  clear  legal  right  is  made  to 
appear  and  there  is  no  other  adequate  and  legal  means  of  obtaining  it. 
People  ex  rel.  McMackin  v.  Board  of  Police,  107  N.  Y.  235,  13  N.  E. 
920;  People  ex  rel.  McCabe  v.  Matthies,  179  N.  Y.  242,  72  N.  E.  103. 
The  relator  contends  that  it  has  brought  itself  within  this  rule  and 
that  its  right  to  payment  by  the  city  of  the  amount  for  which  the  war- 
rant was  directed  to  be  executed,  namely,  $62,143.93,  with  interest,  is 
clear.  It  contends  that  the  amount  in  question  having  already  been 
found  due  as  the  result  of  an  audit  by  the  board  of  education,  which 
fixed  the  amount  of  the  claim,  and  such  fixation  having  been  ratified 
by  the  action  of  the  board  of  estimate  and  apportionment  and  the  board 
of  aldermen,  no  further  audit  is  required,  nor  has  the  comptroller  any 
power  to  settle  and  adjust  the  claim  of  the  relator. 

At  the  outset  the  objection  is  raised  that  this  proceeding  cannot  be 
maintained  because  the  provisions  of  section  261  of  the  Greater  New 
York  Charter  (Laws  1901,  c.  466,  as  amended  by  Laws  1912,  c,  452) 
have  not  been  complied  with.    That  section  reads  as  follows : 

"Sec.  261.  No  action  or  special  proceeding,  for  any  cause  whatever*  shall 
be  prosecuted  or  maintained  against  the  city  of  New  York,  unless  it  shall 
appear  by  and  as  an  allegation  in  the  complaint  or  necessary  moving  papers 
that  at  least  thirty  days  have  elapsed  siace  ^e  demand,  claim  or  <^aiiiia» 
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upon  whlch~fnich  acHoh  or  special  proceeding  is  founded  were  presented  to 
the  comptioUer  of  said  city  for  adjustment,  and  that  he  has  neglected  or  re- 
fused to  make  an  adjustment  or  payment  tlicreof  for  thirty  days  after  sudi 
presentment    •    •    •'» 

Concededly,  no  such  claim  ever  has  been  presented  by  the  relator  in 
compliance  with  this  section.  The  relator  contends  that  this  does  not 
apply  to  a  mandamus  proceeding  against  officials  of  the  city,  but  only 
in  an  action  or  special  proceeding  against  the  city  itself,  and  that  as  no 
relief  against  the  city  is  prayed  for,  and  none  is  grated  under  the  or- 
der from  which  the  present  appeal  is  taken,  that  section  is  inapplicable. 
Further,  that  the  very  purpose  of  resorting  to  mandamus  was  to  avoid 
the  delay  jof  filing  the  claim  and  waiting  for  action  thereon  by  the 
comptroller.  • 

[2]  But,  that,  in  rny  opinion,  does  not  meet  the  objection.  The  city 
of  New  York  is  a  party  defendant  in  this  proceeding,  and  the  effect  of 
the  writ  of  mandamus  issued  herein  against  its  mayor  and  comptroller 
is  to  require  the  payment  by  the  city  of  the  amount  claimed.  It  is  the 
city  which  is  the  real  party  in  interest  herein,  and  the  acts  of  its  officials 
required  to  be  done  directly  affect  it.  It  is  an  unexpended  balance  of 
the  proceeds  of  revenue  bonds  authorized  to  be  issued,  which  balance 
is  still  in  the  city  treasury,  which  is  sought  to  be  applied  to  the  pay- 
ment of  the  relator's  claim,  and  the  allegation  in  the  moving  affidavit 
is  that  unless  such  balance  is  applied  to  the  pajrment  of  the  relator's 
claim  it  may  be  applied  by  the  city  to  the  payment  of  other  obligations 
owing  by  it 

The  purpose  of  this  section  of  the  charter  was  a  most  salutary  one, 
providing  the  city's  chief  financial  officer  with  an  opportunity  of  in- 
vestigating all  claims  sought  to  be  enforced  against  the  city,  giving 
him  a  reasonable  time  for  his  investigation  and  thus  preventing  im- 
position and  fraud. 

[3]  Nor  do  I  believe  that  the  votes  cast  by  the  mayor  and  comptrol- 
ler at  the  meeting  of  the  board  of  estimate  and  apportionment  at  whidi 
action  was  taken  upon  the  requisition  of  the  board  of  education  in 
any  way  estop  them  or  the  city  from  urging  this  section  of  the  charter, 
for  the  reason,  as  will  be  shown  later  in  this  opinion,  that  the  amount  of 
relator's  claim  was  not  definitely  fixed  by  any  action  then  or  thereto- 
fore .taken.  My  conclusion,  therefore,  is  that  section  261  of  the 
charter  is  a  bar  to  the  present  application. 

But  there  is  a  further  objection  to  the  granting  of  the  writ  herein, 
which  goes  to  the  very  substance  of  the  controversy  between  the  par- 
ties. Tho  city  contends  that  the  agreement  between  relator  and  the 
board  of  education  relied  upon  by  the  former  may  be  claimed  to  con- 
stitute either  a  new  contract  between  the  parties  for  the  completion 
of  the  work  which  the  relator  had  agreed  to  perform,  but  had  abandon- 
ed, in  which  event  such  contract  was  illegal  and  void,  first,  because 
there  was  no  good  or  valuable  consideration  therefor ;  second,  because 
it  was  not  made  in  accordance  with  the  provisions  of  section  419  of 
the  Greater  New  York  Charter  (as  amended  by  Laws  1910,  c.  554) ; 
thir<^  because  it  was  not  made  in  accordance  with  the  provisions  of 
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subdivision  8,  §  875,  of  the  Education  Law,  as  added  by  chapter  TSc. 
Laws  1917.  If,  on  the  other  hand,  it  is  not  a  new  contract,  but  is  a  mol 
ification  of  the  original  contract  between  the  parties,  then  it  is  €12111*- 
by  the  city  that  this  constitutes  an  attempt  to  pay  the  contractor  a  sri 
in  excess  of  the  contract  price  as  additional  compensation  forikt 
work  which  it  had  agreed ''to  perform  and  therefore  is  violative  ci 
article  3,  §  28,  of  the  Constitution  of  the  state  of  New  York  Asl 
view  the  argument  made  by  the  learned  counsel  for  the  relator,  how- 
ever, this  new  agreement  is  regarded  by  them  as  a  modification  soldy 
of  the  original  contract,  and  not  as  a  new  and  independent  contract  be- 
tween the  parties. 

The  fundamental  objection  to  the  relator's  right  to  the  writ  oi 
mandamu^  is  the  fact  that  it  has  failed  to  establish  a  clear  legal  ri?it 
to  the  writ  demanded,  and  this  for  the  reason  that  the  amount  of  tht 
claim  asserted  by  it  has  never  been  fixed,  determined,  and  audited 
by  any  competent  public  authority.  This  appears  from  the  following 
facts  : 

First.  The  auditor  of  the  board  of  education,  in  his  report  to  the 
board,  which  was  the  basis  for  its  action,  did  not  approve  the  fixation 
of  the  amount  of  the  claim  at  $136,913.93,  but  said: 

**This  board  is  without  any  evidence  which  we  can  use  to  oflPset  or  deny  the 
claim,  nor  does  it  appoar  that  it  was  the  original  intention  of  the  board  of 
education  to  do  other  than  meet  the  situation  in  a  fair  and  reasonable  way. 
I  would  suggest  that  the  settlement  of  this  claim  is  a  matter  for  yomr  deter- 
mination, either  by  an  allowance  in  full  or  by  some  method,  of  compromise, 
which  might  be  agreed  up6n  and  acceptable  to  all  parties  concerned.  Whatev- 
er may  be  the  sum  of  settlement  or  allowance  or  agreement  your  committee 
sees  fit  to  make,  I  think  it  will  be  necessary  to  submit  to  the  board  of  estimate 
and  apportionment  a  special  estimate  under  the  provisions  of  subdivisnon  S 
of  section  877  of  the  Education  Law." 

.  It  will  be  seen  that  this  report  of  the  auditor  did  not  approve  nor 
recommend  its  payment  in  full. 

Second.  The  board  of  education,  upon  receipt  of  this  report,  passed 
the  resolution  requesting  the  board  of  estimate  and  apportionment  to 
appropriate  the  sum  of  $62,143.93 — 

**snch  appropriation,  or  so  much  thereof  as  may  be  required,  to  be  used  Ibr 
the  purpose  of  making  payment  to  the  Wells  &  Newton  Company  of  New  York 
of  the  amount  found  to  be  due  and  resulting  from  work  performed  at  the 
Evander  Childs  High  School,  borough  of  the  Bronx,  in  accordance  with  the 
terms  and  stipulations  oontaiued  in  preambles  and  resolutions  adopt(»d  by  the 
board  of  education  on  July  3,  1918;  the  said  preambles  and  resolutions  con- 
tinuing in  performance  a  contract  for  the  work  of  installing  heating  and  ven- 
tilating apparatus  at  the  above-named  school  building,  entered  into  between 
the  Wells  &  Newton  Company  of  New  York  and  the  board  of  education  on  Oc- 
tober 25.  1915." 

It  will  be  seen  that  this  resolution  of  the  board  of  education,  so  far 
from  fixing  the  amount  due  to  the  relator,  expressly  left  open  the 
question  of  how  much  was  actually  due,  and  while  it  requests  the  ap- 
propriation of  a  fixed  sum,  it  did  not  request  that  all  of  it  be  paid  to 
the  relator,  but,  on  the  contrary,  provided  that  so  much  thereof  as 
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might  be  required  be  used  for  the  purpose  of  making  payment  of  the 
amount  found  to  be  due.  This  action  of  the  board  of  education,  there- 
fore, far  from  being  an  audit  of  the  relator's  claim,  still  left  the  ques- 
tion of  the  actual  amount  due  open  for  future  fixation  in  the  manner 
provided  by  law. 

Third.  The  board  of  estimate  and  apportionment,  when  it  favor- 
ably acted  upon  the  request  of  the  board  of  education  for  the  issuance 
of  special  revenue  bonds  in  the  amount  of  $62,143.93,  provided: 

"Said  special  revenue  bonds  to  be  issued  In  accordance  with  the  provisions 
of  section  187  of  the  Greater  New  Tork  Charter,  and  the  proceeds  to  the 
amount  of  the  par  value,  op  as  much  thereof  as  may  be  required,  to  be  used 
to  pay  whatever  claim  may  bo  found  in  favor  of  the  Wells  &  Newton  Company 
under  the  provisions  of  law  relating  to  the  audit  and  payment  of  salaries  and 
other  claims  by  the  department  of  finance:  and  such  amount  as  may  thus  be 
paid,  not  exceeding  the  amount  herein  authorized,  shall  be  included  as  a  sep- 
arate item  in  the  annual  estimate  of  the  board  of  education  for  the  year  1921 
In  accordance  with  the  requirements  of  section  877,  subsection  B,  of  the  State 
Education  Law  as  amended." 

Thus  the  board  of  estimate  and  apportionment,  far  from  fixing  the 
amount  due  to  relator  under  its  contract,  expressly  left  open  the  ques- 
tion of  the  amount  to  be  paid,  and  provided  specifically  that  whatever 
was  found  due  should  first  be  determined  under  the  provisions  of  law 
relating  to  the  audit  and  payment  of  salaries  and  other  claims  by  the 
department  of  finance. 

Fourth.  When  the  board  of  aldermen  approved  and  concurred  in 
the  resolution  of  the  board  of  estimate  and  apportionment,  it  did  so  in 
the  exact  language  of  the  resolution  of  the  latter  board,  and  thus  again 
left  open  the  question  of  the  amount  due  to  the  relator  to  be  determined 
and  fixed  by  liie  proper  public  officials. 

[4]  It  thus  appears  that  the  relator's  claim  has  never,  in  fact,  been 
audited,  fixed,  and  determined  at  any  amount  by  any  public  official  or 
board.  The  amount  to  which  it  is  entitled,  if  any,  still  remains  to  be 
determined  by  the  proper  auditing  officer,  who,  under  the  facts  herein- 
before set  forth,  it  seems  to  me,  is  clearly  the  comptroller  of  the  city 
of  New  York  under  the  provisions  of  section  149  of  the  Greater  New 
York  Charter  (as  amended  by  Laws  1917,  c.  401).  The  learned  counsel 
for  the  relator  contends  that  in  the  present  matter  the  comptroller  is  but 
a  ministerial  officer,  charged  with  the  duty  of  drawing  a  warrant 
against  the  sum  appropriated  for  the  specific  purpose  of  making  pay- 
ment to  the  relator  of  the  amount  found  to  be  due ;  but  there  never  yet 
has  been  any  amount  found  to  be  due  to  relator  and  therefore  this  con- 
tention is  without  force. 

Nor  does  the  fact  that  the  comptroller  voted  in  the  affirmative  on  the 
resolution  of  the  board  of  estimate  and  apportionment  hereinbefore 
quoted  estop  him  in  any  way  from  asserting  his  right  to  audit  the  re- 
lator's claim  herein,  for  tlie  reason  that  the  resolution  for  which  he 
voted  did  not  fix  the  amount  of  the  relator's  claim  nor  audit  the  same, 
but  on  the  contrary  left  the  audit  thereof  to  the  ordinary  legal  proce- 
dure, which  would  have  involved  the  reference  of  the  claim  in  due 
course  to  him  for  audit.    This  action  would  have  given  him  the  right 
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to  examine  the  claim  and  obtain  such  information  in  addition  to  that 
tendered  by  the  relator  as  would  have  enabled  him  to  determine  whether 
or  not  the  claim  was  a  proper  one  and  to  exercise  his  power  of  audit 
accordingly.  The  relator  has  never  complied  with  any  of  the  require- 
ments of  law  to  compel  or  warrant  the  audit  of  its  claim  by  the  comp- 
troller. 

It  follows,  therefore,  that  the  relator,  having  failed  to  establish  a 
clear  legal  right  to  the  payment  in  question,  is  not  entitled  to  a  writ  of 
mandamus,  and  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  for  a  mandamus  denied, 
with  $50  costs.    All  concur. 


(197  App.  Div.  855) 

HALLENBECK  v.  S.  WANDER  &  SONS  CHEMICAL  CO.,  Inc.  (two  cases). 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  Explosives  <&=»9— Ne«:Ugeiice  <&»27— Pa45ker  and  distributor  of  exploslTe 

materials  liable  for  injuries  to  retail  purchaser. 

A  packer  and  distributor  of  cans  containing  explosive  or  other  danger- 
ous materials  is  liable  to  a  purchaser  from  a  retail  druggist  for  in- 
juries from  negligence  resulting  In  an  explosion  on  opening  a  can. 

2.  Negligence  <e=»134  (4) —Evidence  held  to  prove  can  of  Ume  likely  to  ex- 

plode. 

In  an  action  against  a  packer  and  distributoir  for  injuries  from  an 
explosion  of  a  can  of  chlorinated  lime  purchased  from  a  retail  druggist, 
evidence  held  sufficient  to  prove  that  the  can  contained  dangerous  ma- 
terial and  was  so  packed  as  to  prevent  the  escape  of  the  gas,  the  pressure 
of  which  was  sufficient  to  blow  off  the  top  when  handled. 

3.  Negligence  <&=>134(  10) —Evidence  held  to  show  exploded  can  of  lime  came 

from  defendant  pacicer's  stock. 

In  an  action  against  a  packer  and  distributor  for  Injuries  caused  by 
an  explosion  of  a  can  of  chlorinated  lime  purchased  from  a  retail  drug- 
gist, evidence  held  sufficient  to  sustain  a  finding  that  the  can  came  from 
defendant's  stock. 

4.  Negligence  ^^131 — Changes  after  accident  inadmissible  as  admission  of 

negligence. 

Changes  made  after  an  accident  by  one  charged  with  negligence  cannot 
be  shown  as  an  admission  that  such  chsnges  were  needed  and  should  have 
been  made  before,  and  that,  if  they  had  been  so  made,  the  accident 
would  not  have  occurred. 

5.  Evidence  <Ck==»215(3) — ^Letter  from  defendant  to  retailer,  informing  of  de- 

vice to  prevent  explosions  of  lime  cans,  competent  to  show  def encktnt  was 
packer  of  exploded  can. 

In  an  action  against  a  packer  and  distributor  for  injuries  from  an  ex- 
plosion of  a  can  of  chlorinated  lime  purchased  from  a  retail  druggist, 
a  letter  from  defendant  to  the  retailer,  after  the  accident,  informing  him 
they  had  invented  and  were  putting  on  all  cans  a  disc  that  prevented  ex- 
plosions, was  competent,  as  some  evidence  that  defendant  was  the  packer 
and  distributor  of  the  exploded  can,  though  not  as  an  admission  of  neg- 
ligence in  failing  to  put  on  the  disc  before  the  accident. 

P— . w  ' 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indezet 
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^<'- r  *    6.  Afipeal  and  ennor  «»939(l)-^Tev7  reamnable  intondmeni  ponued  to 
uphold  Judgment  rigtil  on  merito. 

Every  reasonable  intendment  should  be  pursued  to  uphold  a  Judg- 
ment,  which  is  right  on  the  merits. 

7.  NegUgeoee  ^=»3— ATallsbility  of  saler  devices  may  be  shown. 

The  plaintiff,  in  all  negligence  cases,  may  show  that  better,  safer,  and 
more  practicable  devices  than  those  used  were  available  to  defendant. 

:: :':        8.  Explosives  «=»9— Negligenoe  ^»136 (18)— Questton  for  Jury  whellier  padcer 

-  ^-  used  suitable  preventftvo  appUaaoes  avallaUe. 

Though  a  packer  and  distributor  of  explosive  or  other  dangerous  ma- 
terials is  not  bound  to  use  the  best-known  preventive  appliances,  it  is  a 
az—  question  for  the  Jury  whether,  of  those  avaUable,  he  used  such  as 

were  reasonably  fit  and  safe. 

9.  Necrligenee  <&=>121(1)— Evid^ee  field  to  create  presumption  safety  appl}- 
anee  available. 

In  an  action  against  a  packer  and  distributor  for  injuries  from  an  ex- 
plosion of  a  can  of  chlorinated  Ume  purchased  from  a  retail  druggist, 
where  defendant  said,  in  a  letter  to  the  retailer  after  the  accident,  that 
they  had  invented  a  disc  that  was  being  put  on  all  cans  to  prevent  ex- 

V.b  plosions,  and  a  chemist  described  the  same  kind  of  disc  and  its  safety 

properties,  it  will  be  presumed  it  had  been  out  for  some  time,  and  that, 

r.  ;-  defendant  remaining  silent,  though  knowing  it  was  on  the  market,  it 

existed  before  the  exploded  can  was  purchased. 

^-^        10.  Appeal  and  error  <@=>1170  (7) —Evidence  held  so  nearly  competent  as  to 
Justify  Judgments  despite  technical  error. 

Under  Code  Civ.  Proc.  §  1317,  providing  that  the  appeUate  court  must 
give  Judgment,  without  regard  to  technical  errors  or  defects,  or  excep- 
tions not  affecting  the  substantial  rights  of  the  parties,  evidence  showing 

>  the  cxisten^  of  a  device  to  prevent  explosions  of  cans  of  chlorinated  lime 

and  defendant  packer's  knowledge  thereof,  creating  the  presumption  it 

-  -  existed  when  a  can  afterward  exploded  was  sold,  held  so  nearly  compe- 

tent as  to  Justify  affirming  a  Judgment  for  plaintiff,  despite^:he  technical 
error,  if  any. 

Appeals  from  Trial  Term,  Greene  County. 

Separate  actions  by  Mary  Hallenbeck  and  by  John  F.  Hallenbecfc 
against  S.  Wander  &  Sons  Chemical  Company,  Incorporated.  The  two 
cases  were  tried  together.  From  judgments  for  each  plaintiff,  defend- 
ant appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Robert  H.  Woody,  of  New  York  City  (Norman  G.  Hewitt,  of  New 
York  City,  of  cotmsel).  for  appellant. 
Herbert  F.  Roy,  of  Troy,  for  respondents. 

KILEY,  J.  On  January  30,  1919,  John  C.  McClure,  a  druggist  lo- 
cated at  Coxsackie,  N.  Y.,  purchased  of  the  Gihson-Snow  Company,  of 
Albany,  N.  Y.,  12  cans  of  chlorinated  lime.  On  July  8,  1919,  he  sold 
to  a  Mrs.  Tompkins  a  can  of  this  chlorinated  lime  for  use  in  her  house. 
At  that  time  he  had  3  or  4  cans  of  the  dozen  he  had  purchased  of  the 
Gibson-Snow  Company  left  upon  his  shelves.  This  can  was  stamped 
the  "Triangle"  brand,  and  at  the  time  he  purchased  the  shipment  in 
January,  1919,  the  defendants  were  the  sole  packers  and  distributors 

"^^^Far  other  cases  see  same  topic  ft  KSTT-NUMBER  in  all  Key-Numbered  Digeets  ft  Indexes 
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of  that  particular  brand.  Previous  to  1917,  the  druggist  had  purchased 
the  same  brand  CTriangle)  of  the  Mendleson  Company.  On  July  11, 
1919,  the  plaintiff,  who  v^as  a  servant  in  the  household  of  Mrs.  Tomp- 
kins, attempted  to  open  the  can ;  it  exploded  and  caused  the  injuries 
complained  of  here.  Her  husband's  action,  tried  herewith,  was  for 
expense  and  loss  of  service.    The  plaintiffs  had  a  verdict  in  each  case. 

[1]  The  defendant  did  not  offer  any  evidence,  but  depends  on  ex- 
ceptions to  reverse  the  verdicts.  The  tiieory  upon  which  the  action  is 
maintained  was  announced  in  Thomas  v.  "Winchester,  6  N.  Y.  397,  57 
Am.  Dec.  455,  and  followed  down  through  the  book  ages,  until  it  was 
again  expressly  affirmed  in  MacPherson  v.  Buick  Motor  Co.,  217  N. 
Y.  382,  111  N.  E.  1050,  Ann.  Cas.  1916C,  440,  L.  R.  A.  1916F,  696. 

[2]  Appellant  says,  even  if  the  rule  stated  in  the  above  cases  still 
obtains,  there  was  no  proof  that  this  can  contained  dangerous  material. 
There  was  evidence  that  material  used  in  filling  such  cans,  and  with 
this  particular  brand,  was  dangerous,  and  liable  to  explode  where  the 
ga^  could  not  escape.  As  for  this  particular  can,  they  had  the  can  and 
the  explosion  took  place.  The  danger  was  manifest ;  tfie  extent  of  dam- 
age done  fairly  well  measured  the  danger  under  conditions  existing, 
under  circumstances  detailed  by  the  chemist  upon  the  stand.  The 
can  was  air-tight;  the  pressure  of  the  gas  confined  could  reach  30 
pounds  at  its  peak — enough  to  blow  off  the  top  of  a  can  on  the  least 
provocation. 

[3]  It  is  further  urged  on  part  of  the  appellant  th^  this  can  was 
not  traced  to  stock  sold  by  the  defendant.  Without  going  into  detail 
to  any  great  extent,  it  does  appear  that  the  material  becomes  inert  by 
age,  and  in  much  shorter  time  than  that  elapsing  between  1917  and  July, 
1919.  The  drugg:ist  purchased  all  of  this  brand  of  the  Gibson-Snow 
Company  after  1917,  and  that  firm  purchased  all  of  its  stock  of  defend- 
ant during  the  like  period.  There  is  evidence  to  sustain  the  finding  of 
the  jury  that  this  particular  can  came  from  defendant. 

[4-B]  There  is  only  one  question  raised  upon  the  trial  of  this  case 
that  casts  any  doubt  of  the  right  to  affirm  these  judgments ;  that  is,  the 
reception  of  a  letter,  written  on  July  16,  1919,  to  the  drugs^ist  at  Cox- 
sakie,  in  reply  to  a  letter  that  the  druggist  had  written  the  Gibson-Snow 
Company.  This  letter  was  competent  so  far  as  its  contents  indicated 
that  the  defendant  was  the  packer  and  distributor  of  the  sub- 
stance that  exploded ;  in  addition  the  letter  contained  information  that 
they  had  invented,  and  were  putting  on  all  cans,  a  disc  that  prevented 
the  possibility  of  an  explosion.  The  reception  of  the  letter  in  evidence 
was  objected  to,  and  objection  overruled.  The  objection  was  taken 
generally,  and  then  specifically  to  the  latter  part  of  the  letter,  as  show- 
ing a  changed  condition  after  the  accident  which  was  prejudicial  to 
the  defendant.  The  disc  so  invented  by  defendant  was  also  put  in 
evidence  over  defendant's  objection. 

We  are  familiar  with  the  rule  contended  for  by  the  appellant,  viz, 
that  you  cannot  show  changes  made  after  an  accident  by  the  one 
charged  with  negligence  as  an  admission  that  such  change  was  needed 
and  should  have  been  made  before  the  accident  occurred,  and  if  the 
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changes  had  been  made  the  accident  would  not  have  occurred.  If 
such  is  the  effect  of  the  admission  of  the  letter  and  disc  in  evidence,  the 
judgment  must  be  reversed.  As  to  the  letter,  it  was  competent  for  the 
purpose  for  which  it  was  offered,  viz.  as  some  evidence  that  the  defend- 
ant was  the  packer  and  distributor  of  the  can  in  question.  The  respond- 
ents find  authority  for  its  reception  in  evidence  in  Dutchess  Co.  v. 
Harding,  49  N.  Y.  321,  distinguished  in  Flood  v.  Mitchell,  68  N.  Y. 
510.  The  attention  of  the  court  was  specifically  called  to  the  portion 
of  the  letter  which  defendant  deemed  objectionable,  by  the  objection 
taken,  and  if  there  is  no  other  light  in  which  the  letter  may  be  con- 
sidered competent,  it  is  questionable  if  49  N.  Y.,  supra,  can  save  the 
situation.  Sec  People  v.  Rose,  52  Hun,  33,  4  N.  Y.  Supp.  787,  and 
cases  therein  cited. 

[7,  8]  I  feel  that  the  judgments  are  right  upon  the  merits,  and  that 
every  reasonable  intendment  should  be  pursued  in  an  effort  to  uphold 
them ;  to  that  end  another  line  of  reasoning  may  be  properly  invoked. 
The  evidence  of  the  chemist  shows  that  for  some  time  prior  to  Janu- 
ary, 1919,  there  had  been  sold  upon  the  market  chlorinated  lime  in  con- 
tainers with  cardboard  sides  covered  with  paraffine,  and  that  such  con- 
tainers were  not  air-tight,  and  permitted  the  excess  of  gas  generated 
to  escape,  and  thus  prevent  explosion ;  in  fact,  no  case  of  such  contain- 
ers exploding  is  recorded,  while  many  of  the  metal  cans  had  exploded, 
and  where  damage  occurred — two  at  least  involving  this  defendant  in 
litigation.  Stellwagen  v.  S.  Wander  &  Sons  Chemical  Co.,  192  App. 
Div.  943,  181  N.  Y.  Supp.  955 ;  Groves  v.  Same  Defendant,  192  App. 
Div.  948,  182  N.  Y.  Supp.  927.  The  plaintiff  in  all  negligence  cases 
may  show  that  better,  safer,  and  more  practicable  devices  than  those 
used  were  available  to  the  defendant;  while  the  cases  hold  that  de- 
fendant is  not  bound  to  use  the  best-known  appliances  (Harley  v. 
Buffalo  Car  Manufg.  Co.,  142  N.  Y.  31,  36  N.  E.  813),  it  has  always 
been  a  question  for  the  jury  whether,  out  of  such  as  were  available,  he 
used  such  of  them  as  were  reasonably  fit  and  safe. 

[B]  Applying  that  rule  here,  we  have  this  state  of  facts:  On  July 
16,  1912,  five  days  after  the  accident,  including  the  day  the  letter  was 
written,  the  defendant  said  in  the  letter  to  which  this  objection  was 
taken: 

"We  Tiave  [past  tense]  invented  a  disc  of  some  kind  that  is  now  being  put  in 
on  all  cans,  which  wiU  prevent  the  possibility  of  any  explosure  in  the  future." 

It  will  be  recalled  that  the  chemist  in  his  testimony  described  such 
a  disc  and  its  safety  properties ;  so  far  as  the  record  discloses,  it  was 
exactly  this  kind  of  a  disc.  The  defendant  does  not  say  we  are  going 
to  invent,  but  that  it  had  invented,  a  disc,  and  it  was  then  put  out  upon 
the  market.  It  must  be  presumed  that  it  had  been  out  for  some  time ; 
why  was  it  not  competent  to  show  all  devices  in  use,  that  were  out  be- 
fore the  accident  happened  ? 

[10]  This  is  close;  but,  if  it  is  not  entirely  competent,  it  is  so  near 
so  that  we  are  called  upon  to  apply  the  rule  laid  down  in  section  1317 
of  the  Code  of  Civil  Procedure,  viz. : 
189N.Y.S.— 22 
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''After  hearing  the  appeal,  the  court  must  give  judgment,  without  regard 
to  technical  errors  or  defects  or  to  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties/' 

This  defendant  knew  when  the  disc  was  put  upon  the  market;  its 
silence  gives  rise  to  the  presumption  that  it  had  existed  before  Janu- 
ary, 1919,  when  this  lot  of  chlorinated  lime  was  purchased.  The 
judgments  should  be  affirmed,  with  costs. 

Judgments  and  orders  unanimously  affirmed,  with  costs. 


(197  App.  Div.  705) 

PEOPLE  ex  reL  BOinLB  t.  CRUISE,  dtgr  aerk,  ei  aL 

(Supreme  (Dourt,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Monidpal  corporations  ^»4(^Aldeniiaal6  dtoMcts  not  baaed  on  equality 

of  population. 

There  is  no  requirement  in  the  Gonstitution  that  the  apportionment  of 
aldermanic  districts  should  be  based  on  equality  of  population,  since  other 
Interests  are  to  be  regarded  in  determining  the  diTrision  of  districts. 

2.  Constitutional  law  <8=s»12— Must  be  emstrued  from  eommon-senae  stand- 

point. 

Constitutions,  as  well  as  statutes,  must  be  construed  from  a  common- 
sense  standpoint  in  a  way  which  will  make  their  operation  practicable. 
8.  Constitutional  law  <d=>2(^Interinretation  given  by  Legislature  adopted, 
where  meaning  is  in  doubt. 

While  the  Legislature  cannot  by  statute  modify  the  provisions  of  the 
Gonstitution  by  the  interpretation  given  by  it  in  passing  a  bill  for  the 
carrying  out  of  the  specific  provisions  of  the  (Constitution,  its  interpre- 
tation will  be  adopted  by  the  courts,  if  the  correct  interpretation  is  in 
.  doubt,  especially  where  the  rights  secured  by  the  Gonstitution  are  safe- 
guarded. 
4.  Munieipal  oorporations  <e=»75— Bill  for  special  dty  law  held  ''traoamitted^ 
and  repassed  at  proper  time. 

A  bill  for  a  special  city  law,  which  was  mailed  to  the  mayor  of  the 
city  affected  upon  the  31st  day  of  March,  and  was  received  by  the  mayor 
on  April  1st,  was  again  properly  passed  by  both  branches  of  the  Legis- 
lature on  April  16th ;  the  certified  copy  having  not  been  received  from 
the  mayor  on  the  latter  date,  the  15  days  in  which  the  dty  could  act  and 
return  the  bill  under  CJonst.  art.  12,  |  2,  beginning  to  run  upon  the  date 
that  the  bill  was  mailed  in  Albany,  and  not  upon  the  date  it  was  received 
by  the  mayor,  the  date  of  the  mailing  of  the  bill  being  the  date  of  the 
transmission  of  the  bill  within  the  meaning  of  such  constitutional  pro- 
vision. 

[Ed.  Note—For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Transmit;   Transmission.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Edward  F.  Boyle,  for  a  writ  of  mandamus  against  Michael  J. 
Cruise,  as  City  Clerk  of  the  City  of  New  York  and  others,  to  compel 
the  respondents  to  disregard  the  Aldermanic  Reapportionment  Act 
(Laws  1921,  c.  670),  in  connection  with  notices  required  by  statute  to 
be  given  for  an  election  of  a  board  of  aldermen.  From  an  order  deny- 
ing the  writ,  relator  appeals.    Order  affirmed. 

^=::9For  other  cases  see  same  topic  &  KBY-KUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
andGREENBAUM,  JJ. 

George  W.  Olvany,  of  New  York  City  (John  Godfrey  Saxe,  of  New 
York  City,  of  counsel,  and  Robert  L.  Luce,  William  A.  McQuaid  and 
John  Ingle,  Jr.,  all  of  New  York  City,  on  the  brief),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Robert  P.  Beyer,  Deputy  Atty.  Gen., 
of  counsel),  for  other  respondents. 

Leonard  J.  Obermeier,  of  New  York  City,  for  respondent  Republican 
County  Committee. 

SMITH,  J.  This  proceeding  challenges  the  constitutionality  of  the 
act  in  question  upon  two  grounds:  First,  upon  the  ground  that  the 
apportionment  formation  of  the  aldermanic  districts  is  not  measured 
by  the  number  of*  residents  or  inhabitants,  but  is  disproportionate 
therein;  and,  second,  upon  the  ground  that  the  Legislature  repassed 
the  act  before  the  expiration  of  the  15  days  allowed  to  the  mayor  of 
the  city  of  New  York  to  consider  and  return  the  same  under  article 
12,  section  2,  of  the  state  Constitution. 

[1]  As  to  the  first  ground  I  think  the  challenge  cannot  be  sustained. 
The  aldermanic  districts  are  apportioned  substantially  as  are  the  as- 
sembly districts  in  the  city.  That  apportionment  has  been  acquiesced 
in  and  has  not  been  judicially  questioned.  Nor  do  I  think  that  it  can 
be  successfully  questioned.  There  is  no  requirement  in  the  Consti- 
tution that  the  apportionment  of  aldermanic  districts  should  be  based 
upon  the  equality  of  population.  In  the  Matter  of  Dowling,  219  N. 
Y.  44,  54  113  N.  E.  545,  547,  the  Court  of  Appeals  quoted  from  the 
Revised  Record  of  the  Constitutional  Convention  of  1894,  vol.  4  (1900) 
pp.  1255,  1256: 

"We  believe  the  provision  to  be  sound  in  principle  that  somewhere  in 
every  representative  government  there  should  be  a  recognition  of  variety  of 
interest  and  extent  of  territory,  as  well  as  of  mere  numbers  united  in  in- 
terest and  location.  Such  a  departure  from,  the  rule  of-  strict  numerical 
representation  is  recognized  by  the  Constitution  of  the  United  States  in  the 
organization  of  the  Senate,  by  the  Constitution  of  the  state  of  Pennsylvania  in 
limiting  the  representation  whicb  the  city  of  Philadelphia  may  have  in  its 
Senate  to  one-sixth  of  its  members,  and  by  the  Constitution  of  the  state  of 
Maryland  in  limiting  the  representation  which  the  city  of  Baltimore  may 
have.  Similar  provisions  have  been  adopted  by  the  state  of  Ohio  affecting 
Cincinnati  and  Cleveland,  the  state  of  Missouri  affecting  St.  Louis,  the  state 
of  Rhode  Island  affecting  Providence,  and  by  other  states  of  the  Union  having 
large  cities.    It  is  the  rule,  rather  than  the  exception,  throughout  the  Union.*' 

It  is  not- claimed  that  the  difference  in  population  was  occasioned  by 
any  attempt  to  gerrymander  the  districts  as  that  word  is  commonly 
used.  Staten  Island  has  become  a  part  of  the  Greater  City  of  New 
York,  with  large  territory  and  many  substantial  interests,  which  it  is 
peculiarly  within  the  province  of  the  board  of  aldermen  to  supervise. 
To  require  an  aldermanic  district  upon  Staten  Island  to  represent  the 
same  numerical  population  would  be  to  disregard  many  material  in- 
terests in  that  locality  which  are  the  subject  of  supervision  and  regu- 
lation by  tiie  board.  Notwithstanding  the  general  rule  where  such 
interests  are  not  involved,  where  the  equality  of  population  is  a  fair 
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basis  of  apportionment  in  a  city  situated  as  is  New  York  City,  with  a 
congested  population  in  certain  localities  and  a  more  limited  popula- 
tion in  outlying  districts,  the  interests  of  the  community  may  well 
require  those  outlying  districts  to  be  represented  to  a  greater  extent 
than  would  be  the  case  if  their  right  to  representation  were  measured 
simply  by  the  number  of  their  inhabitants.  Without  any  requirement  in 
the  Constitution  to  make  the  extent  of  the  population  the  basis  of  the 
apportionment,  other  interests  are  entitfed  to  be  regarded  in  deter- 
mining the  division  of  aldermanic  districts,  and  I  am  imable  to  find 
any  such  discrimination  as  violates  any  principle  which  lies  at  the  foun- 
dation of  a  fair  apportionment  and  division  of  such  districts. 

The  principal  ground  of  challenge,  however,  arises  under  the  provi- 
sions of  section  2  of  article  12  of  the  Constitution.  It  is  therein  pro- 
vided that  special  city  laws  shall  not  be  passed  except  in  conformity 
with  the  provisions  of  this  section,  and  the  provision  further  reads : 

"After  any  bUl  for  a  special  city  law,  relating  to  a  city,  has  been  passed 
by  both  branches  of  the  Legislature,  the  house  in  which  it  originated  shaU 
immediately  transmit  a  certified  copy  thereof  to  the  mayor  of  such  city,  and 
within  fifteen  days  thereafter  the  mayor  shall  return  such  biU  to  the  house 
from  which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which  such 
bill  was  passed  has  terminated,  to  the  Goyernor  with  the  mayor's  certificate 
thereon,  stating  whether  the  city  has  or  has  not  accepted  the  same.  In  every 
city  of  the  first  class,  the  mayor,  and  in  every  other  city,  the  mayor  and  the 
loRlslatlve  body  thereof  concurrently,  shall  act  for  such  city  as  to  such  bill; 
but  the  Legislature  may  provide  for  the  concurrence  of  the  legislative  body 
in  cities  of  the  first  class.  The  Legislature  shall  provide  for  a  public  notice 
and  opportunity  for  a  public  hearing  concerning  any  such  bill  in  every  city 
to  which  it  relates  before  action  thereon.  Such  a  bill,  if  it  relates  to  more 
than  one  city,  shall  be  transmitted  to  the  mayor  of  each  city  to  which  It  re- 
lates, and  shall  not  be  deemed  accepted  unless  accepted  as  herein  provided, 
by  every  such  city.  Whenever  any  such  biU  is  accepted  as  herein  provided, 
it  shall  be  subject,  as  are  other  bills,  to  the  action  of  the  Governor.  When- 
ever, during  the  session  at  which  it  was  passed,  any  such  bill  is  returned 
without  the  acceptance  of  the  city  or  cities  to  which  it  relates,  or  within 
^leh  fifteen  days  is  not  returned,  it  may  nevertheless  again  be  passed  by 
both  branches  of  the  Legislattire,  and  it  shall  then  be  subject  as  are  other 
bills,  to  the  action  of  the  Governor.  In  every  special  city  law  which  has 
been  accepted  by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  fol- 
lowed by  the  words  'Accepted  by  the  city,'  or  *clties,'  as  the  case  may  be ;  in 
every  such  law  which  Is  passed  without  such  acceptance,  by  the  words 
•Passed  without  the  acceptance  of  the  city,'  or  'cities,'  as  the  case  may  be." 

The  bill  in  question  was  passed  upon  the  31st  day  of  March,  and 
immediately  mailed  by  the  clerk  of  the  Assembly,  in  which  the  bill 
originated,  to  the  mayor  of  the  city  of  New  York,  who  received  the 
same  on  April  1,  1921,  about  11  o'clock.  On  April  16,  1921,  the  bill 
was  again  passed  by  both  branches  of  the  Legislature  on  the  theory  that 
the  certified  copy  had  not  been  returned  within  such  15  days.  The 
sole  question  on  which  the  Legislature  acted  was: 

"Shall  this  biU  become  a  law,  notwithstanding  the  failure  of  the  mayor  to 
return  to  the  house  the  bill  within  the  time  fixed  by  the  Constitution?" 

— ^the  speaker  ruling  that  the  bill  should  have  been  returned  to  the 
house  before  midnight  of  April  15th.  After  this  bill  was  passed  by 
both  branches  of  the  Legislature  the  Governor  signed  the  bill,  and  upon 
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the  bill  'it  was  stated  that  the  same  was  passed  without  the  acceptance 
of  the  city.  The  question  for  determination  here  is  whether  the  IS 
days  in  which  the  city  may  act  and  return  the  bill  begins  to  run  upon 
the  date  that  the  bill  was  mailed  in  Albany,  or  upon  the  date  upon  which 
it  was  received  in  New  York  City.  The  validity  of  the  bill,  therefore, 
depends  upon  the  construction  by  the  Legislature  and  by  the  executive 
of  the  state,  that  the  15  days  began  to  rim  at  the  time  that  the  bill  was 
mailed  by  the  clerk  of  the  Assembly  to  the  mayor  of  the  city  of  New 
York.  If  it  did  not  begin  to  run  until  it  was  received  by  the  mayor  of 
the  city  of  New  York  upon  April  1st,  the  15  days  did  not  expire  until 
midnight  of  April  16th.  Just  before  midnight  of  April  16th  the  bill 
was  returned  to  the  executive  without  the  acceptance  of  the  city.  The 
learned  counsel  for  the  appellant  argues  that  the  principle  of  home  rule 
has  been  thus  violated,  and  seems  to  see  a  great  peril  to  that  principle 
in  the  construction  thus  placed  upon  the  Constitution  by  the  Legisla- 
ture and  by  the  executive.  I  do  not  at  all  share  in  the  apprehension 
of  the  appellant's  counsel.  The  principle  of  home  rule  is  in  no  way  in- 
volved. One  or  two  days  at  most  would  be  required  from  the  time  of 
the  mailing  of  the  bill  by  the  clerk  of  the  Assembly  to  the  mayor  of  any 
city  in  New  York  state.  Whether  the  city  authorities  have  under  the 
Constitution  13,  14,  or  IS  days  to  consider  the  bill  and  return  the  saipe 
to  the  Legislature  is  to  my  mind  a  matter  of  little  moment.  The  Con- 
stitution might  .have  limited  the  time  to  10  days,  and  the  principle  of 
home  rule  would  still  have  been  maintained.  There  is  no  question  that 
the  city  authorities  have  ample  time  in  which  to  pass  upon  the  bill, 
whether  the  Constitution  be  construed  to  allow  13,  14,  or  15  days  for  its 
consideration.  The  question  for  determination  is  purely  a  question  of 
constitutional  construction,  unembarrassed  by  considerations  of  the 
principle  of  home  rule  or  any  other  purpose  which  was  intended  to  be 
accomplished  by  the  provision. 

[2-4]  Constitutions,  as  well  as  statutes,  must  be  construed  from  a 
common-sense  standpoint  in  a  way  which  will  make  their  operation 
practicable.  If  the  bill  related  to  several  cities,  the  date  of  the  receipt 
of  the  bill  by  the  authorities  of  those  cities  might  vary  one  or  two 
days.  The  Legislature  is  not  presumed  to  know  the  exact  space  of  time 
which  will  pass  upon  the  mailing  of  the  bill  before  its  receipt  by  the  city 
authorities,  and  still  the  limit  of  15  days  before  it  is  returned  is  a  point 
of  time  of  which  the  Legislature  must  have  exact  knowledge,  in  order 
to  conform  to  the  Constitution  in  repassing  a  bill,  in  case  the  same  is  not 
returned  with  the  acceptance  of  the  city  within  the  time  prescribed. 
There  is  no  provision  in  the  Constitution  that  the  Legislature  should  be 
notified  when  the  bill  is  received  by  the  city  authorities,  and  no  way 
of  ascertainment  except  by  affidavits  which  might  be  forwarded,  and 
for  which  no  provision  is  made  in  the  Constitution.  Such  affidavits 
might  conflict.  The  knowledge  of  the  Legislature  as  to  whether  the 
city  authorities  have  had  possession  of  the  bill  for  the  time  prescribed 
in  the  Constitution  cannot  rest  upon  any  uncertainty  or  upon  any  proof 
by  notification  or  affidavit.  Aiiy  construction  of  the  constitutional 
provision,  therefore,  which  creates  this  uncertainty,  will  be  avoided,  if 
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possible,  to  the  end  that  the  Legislature  may  perform  its  constitutional 
duties  upon  facts  warranting  such  performance.  We  are  given  little 
assistance  by  the  lexicographers  as  to  the  meaning  of  the  word  "trans- 
mit." Undoubtedly  in  some  cases  that  word  should  be  construed  to 
include  delivery,  and  yet  the  transmission  of  a  letter  or  of  a  notice, 
where  such  letter  or  notice  may  be  sent  through  the  mails,  can  only 
mean  a  delivery  of  the  letter  or  the  notice  to  the  postal  authorities.  The 
f  ramers  of  the  Constitution  are  presumed  to  have  had  in  mind  the  day 
or  two  that  might  be  necessary  for  the  receipt  of  the  paper  to  be 
transmitted,  and  to  have  provided  a  time  sufficient,  and  to  have  taken 
that  into  consideration  and  still  to  allow  the  city  authorities  such  time 
as  it  deemed  reasonable  to  consider  and  pass  upon  the  bill  which  it 
must  accept,^  or  not,  as  it  might  determine. 

^  To  my  mind  a  controlling  interpretation  of  this  constitutional  pro- 
vision is  contained  in  the  law  which  was  passed  to  carry  out  this  pro- 
vision of  the  Constitution.     The  General  City  Law,  passed  in  189S 
as  chapters  1  and  9  of  the  Laws  of  1895,  and  re-enacted  in  1900  as 
chapter  22  of  the  General  Laws  (Laws  1900,  c.  327),  and  in  1909  as 
chapter  21  of  the  Consolidated  Laws  (Laws  1909,  c.  26),  provides  for 
the  transmission  of  these  bills  to  the  mayor  of  the  city,  and  provides  by 
section  34,  which  was  re-enacted  from  section  4  of  the  act  of  1895,  that 
the  clerk  of  the  house  in  which  the  particular  bill  originated  shall  put 
upon  the  bill  the  date  of  such  transmission.    If,  by  the  word  ''trans- 
mission" is  meant  the  receipt  of  the  bill  by  the  city  authorities,  this  pro- 
vision of  law  would  be  incapable  of  enforcement,  because  the  clerk  of 
the  house  in  which  the  bill  originated  would  not  be  able  to  put  upon  the 
bill  the  date  when  the  bill  would  be  received  by  the  city  authorities. 
This  provision  of  the  statute  seems  to  me  to  be  a  cleaf  indication  of  the 
interpretation  of  the  Legislature  of  this  constitutional  provision,  as  fix- 
ing the  date  of  the  transmission  as  the  date  of  the  mailing  of  the  bill  to 
the  city  authorities.    While  the  Legislature  cannot  by  statute  modify 
the  provisions  of  the  Constitution,  nevertheless  the  interpretation  of  the 
Constitution  by  the  Legislature  in  passing  the  bill  for  the  canying 
out  of  the  specific  provision  of  the  Constitution  is,  to  my  mind,  of  ven- 
great,  if  not  controlling,  significance,  in  determining  that  interpreta- 
tion when  the  provision  shall  come  before  the  court  for  its  construction. 
Of  course,  if  the  interpretation  given  by  the  Legislature  be  clearly  at 
variance  with  the  interpretation  which  the  court  will  put  upon  the 
terms  used  in  the  Constitution,  that  interpretation  would  have  less 
force.    Where  that  interpretation  is  in  doubt  the  court  should  adopt  the 
interpretation  given  by  the  Legislature,  especially  where  rights  secured 
by  the  Constitution  are  safeguarded. 

In  my  judgment  the  Special  Term  correctly  interpreted  the  con- 
stitutional provision,  and  die  order  should  be  affirmed,  with  $10  costs 
and  disbursements.   All  concur. 
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8C»APnU>  ▼,  WANAALUSESB  et  aL 

(Supreme  Gonrt,  Appellate  DiTlsion,  Third  Department    July  7,  1921.) 

1.  Master  aod  servant  «s>385(l)— CompenBttdaii  dalmolitfa  buHMby  to  worfc 

because  of  penonal  firiciion  hwnffleiewt 

In  a  proceeding  for  compensation  under  the  Workmen's  Ck)mpen8ation 
Law»  declarations  of  claimant  that  she  could  not  work  under  the  condi- 
tions, which  involved  mere  personal  friction  between  her  and  her  superior, 
unsupported  by  other  evidence,  were  insufficient  to  show  that  she  was 
not  able  to  perform  the  sei^ices  required  of  her. 

2.  Master  and  servant  ^405(4)— Evidenee  beid  insufficient  to  show  eaneer 

resulted  firom  indoiy  to  eompensation  dalirawit. 

Where  a  department  store  employee,  who,  while  pulling  out  a  large 
drawer,  felt  a  snap  in  her  chest  and  fell  fainting,  the  drawer  falling  on 
her  chest,  after  working  for  seven  months  thereafter,  was  operated  on 
for  cancer  of  the  breast,  and  her  physician  testified  that  neither  he  nor 
any  one  knew  whether  a  direct  trauma  would  be  necessary  to  produce  such 
condition,  but  that  "cancer  may  follow  an  injury,"  the  evidence  was  in- 
sufficient to  show  that  the  cancer  was  a  result  "naturally  and  unavoid- 
ably" resulting  from  an  accidental  injury,  within  the  meaning  of  Work- 
men's Ck)mpensation  x^aw,  t  3,  subd.  7. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Estelle 
Schapiro,  emplwee,  against  John  Wanamaker,  employer,  and  the  Gen- 
eral Accident,  Fire  &  Life  Assurance  Corporation,  Limited,  insurance 
carrier.  From  an  award  of  compensation,  the  employer  and  insurance 
carrier  appeal.    Reversed,  and  claim  dismissed. 

Argued  before- JOHN  M.  KELLCK5G,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Alfred  W.  Meldon,  of  New  York  City  Qoseph  Force  Crater,  of 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent  State  Industrial  Commission. 

WOODWARD,  J.  Starting  from  the  standpoint  that  an  injury  or 
a  personal  injury  means,  within  the  contemplation  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67),  "only  accidental  injuries 
arising  out  of  and  in  the  course  of  employment  and  such  disease  or 
infection  as  may  naturally  and  unavoidably  result  therefrom"  (section 

3.  subd.  7),  where  shall  we  find  the  evidence  to  support  the  present 
award?  The  claimant  is  a  woman  32  years  of  age.  On  the  13th  day 
of  November,  1918,  she  was  employed  as  an  assistant  buyer  l^  John 
Wanamaker,  receiving  a  compensation  of  $29  per  week.  While  pull- 
ing out  a  large  drawer,  in  the  work  of  cleaning  up  her  department,  the 
claimant  testifies  that  she  felt  something  snap  in  her  chest  and  fell 
fainting.  It  appears  that  in  falling  the  drawer  fell  upon  her  chest. 
The  store  physician  bandaged  her  chest,  and  the  claimant  went  to  her 
home,  where  she  remained  for  three  days,  returning  afterwards  to  the 

^s^For  other  cases  see  same  topic  6  KBY-NUMBER  in  all  Key-Numbered  Dicests  A  Indezee 
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Store.  During  this  three  days  claimant  subjected  herself  to  an  X-ray 
examination,  with  negative  result  Her  chest  remained  bandaged  for 
some  time,  but  she  continued  her  work  in  the  store,  so  far  as  the  rec- 
ord discloses,  until  the  25th  of  June,  1919,  when,  discovering  a  rash 
upon  her  breast,  shfe  consulted  physicians  and  was  sent  to  St.  Luke's 
hospital  for  an  immediate  operation  for  cancer.  The  operation  was 
performed  on  the  3d  day  of  July,  1919;  the  claimant  remaining  in  the 
hospital  for  three  weeks,  when  she  went  to  the  country.  The  operation 
appears  to  have  been  successful  for  the  time  being,  at  least,  and  on 
the  16th  day  of  September,  1919,  the  claMiant  returned  to  the  Wana- 
maker  store,  where  she  worked  until  the  10th  day  of  April,  1920,  when 
she  resigned  because  of  a  disagreement  with  the  buyer,  and  it  appears 
from  the  evidence  that  she  declined  to  consider  re-employment  at  the 
same  place.  From  the  16th  day  of  September  to  the  10th  of  April 
following  the  claimant's  employment  was  less  arduous  than  previously, 
but  she  was  paid  the  same  wages,  and  it  is  undisputed  that  she  might 
have  continued  the  employment  indefinitely  upon  the  same  terms,  ex- 
cept for  the  fact  that  she  could  not  tolerate  the  conduct  of  Miss  Bader, 
the  buyer,  to  whom  she  acted  as  assistant,  though  from  the  record 
Miss  Bader  appears  to  have  done  nothing  more  than  to  fail  to  evince 
as  much  curiosity  as  to  the  feelings  of  the  claimant  as  the  latter  ex- 
pected. The  Commission  has  awarded  compensation  irom  the  date 
of  the  resignation  of  the  claimant,  April  9,  1920,  to  October  4,  1920,  on 
which  latter  date  the  claimant  accepted  employment  with  another  con- 
cern at  a  substantial  advance  over  that  which  she  had  been  receiving 
at  Wanamaker's.    The  defendants  appeal. 

[1]  There  is  no  evidence  in  the  record  that  the  claimant  was  not 
perfectly  able  to  perform  the  services  required  of  her  at  Wanamaker's 
at  the  time  of  her  resignation,  or  at  any  time  up  to  the  close  of  the  pe- 
riod of  nonemployment ;  her  rather  petulant  declarations  that  she 
could  not  work  under  the  conditions,  which  involved  the  mere  personal 
friction  between  the  >claimant  and  Miss  Bader,  not  arising  to  the  dig- 
nity of  evidence.  Jordan  v.  Decorative  Co.,  230  N.  Y.  522,  527,  130 
N.  E.  634;  Matter  of  Case,  214  N.  Y.  199,  108  N.  E.  408.  In  tiie 
case  of  Jordan  v.  Decorative  Co.,  supra,  the  court  say: 

"Work  was  offered  and  refused.  Earning  capacity  was  then  equal.  If  the 
claimant  was  wlUlng  to  exert  it,  to  capacity  before  the  Injury.  We  must  hold 
him  to  the  use  of  the  powers  which  he  had.  *  *  *  The  statute  was  not 
adopted  that  sloth  might  be  a  source  of  profit" 

The  Workmen's  Compensation  Law  does  not  assume  the  obligation 
of  adjusting  the  personal  relations  of  employees;  it  does  not  assume 
to  charge  to  industry  the  losses  incident  to  the  caprice  of  those  who 
refuse  to  perform  the  services  for  which  they  are  not  incapacitated  by 
injuries  growing  out  of  the  employment,  and  it  seems  to  us  entirely 
clear  that  there  is  no  legal  foundation  for  this  award,  assuming  the 
cancerous  condition  to  have  been  due  to  the  accident. 

[2]  But  is  there  evidence  to  show  that  the  cancer  was  the  natural 
and  unavoidable  result  of  the  accident  happening  to  the  claimant  on  the 
13th  day  of  November,  1918?    The  claimant  was  out  of  the  store  for 
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three  days,  in  the  meantime  submitting;  to  an  X-ray  examination  show- 
ing a  negative  result,  and  then  she  resumed  her  employment  and  re- 
mained at  work  until  the  25th  of  the  following  June,  some  seven 
months  later,  at  which  time  she  underwent  an  operation  said  to  have 
shown  a  cancerous  condition  of  her  left  breast.  The  only  evidence 
bearing  upon  the  relation  of  this  disease  to  the  accident  is  afforded  by 
Dr.  Michailovsky,  a  distant  relative  of  the  claimant,  who  says  he  was 
visited  professionally  by  the  claimant  at  the  time  of  the  accident ;  that 
he  sent  her  for  an  A-ray  examination,  and  that  he  did  not  see  her  again 
until  the  following  June,  when  the  consulted  him  because  of  a  rash  up- 
on her  breast.  He  says  he  does  not  know  the  cause  of  this  rash;  .that 
while  examining  her  he  discovered  a  condition  which  induced  him  to 
send  her  to  a  hospital  for  immediate  operation  for  a  cancer. 

This  doctor  was  asked  if  he  connected  this  condition  up  with  the 
visit  which  the  claimant  made  to  him  in  November  previous,  and  he 
answered  in  the  affirmative.  Asked  how  he  made  this  connection,  he 
replied  that  he  had  been  studying  the  etiology  of  cancer  for  some  time 
and  was  very  much  interested  in  the  causation  of  cancer.  He  then 
stated  that  he  had  been  making  this  study  from  1908  to  the  present 
time,  and  that  he  had  not  found  out  the  cause  of  cancer.  Further  ask- 
ed, "Why  did  you  connect  up  this  condition  with  the  visit  of  Miss 
Schapiro  made  in  November?"  he  replied,  "Because  there  is  a  certain 
amount  of  evidence  thaf  cancer  may  follow  an  injury ;"  but  he  admit- 
ted that  it  does  not  necessarily  follow  an  injury.  Asked  what  kind* of 
an  injury  would  it  have  to  be,  to  cause  the  condition,  he  answered,  "I 
do  not  know."  Asked  if  it  would  have  to  be  a  direct  traimia  to  the 
affected  part,  he  again  answered,  "I  do  not  know;    nobody  knows." 

After  some  further  incidental  matters,  not  bearing  upon  the  point 
here  under  consideration,  the  deputy  commissioner  took  the  witness 
in  hand.  The  deputy  commissioner  asked,  "Is  it  not  commonly  known 
among  physicians  that  cancer  follows  a  blow  ?"  The  doctor  answered, 
"We  think  that  a  chronic  injury  is  more  apt  to  cause  cancer  than  a 
single  injury,  but  a  single  injury  frequently  enough  has  been  followed  by 
cancer  to  make  it  possible  it  can  do  so  in  any  case."  The  deputy  commis- 
sioner persisted,  "It  is  common  knowledge  to  all  men,  where  a  woman 
has  received  a  blow  or  hit  in  the  breast,  cancer  follows  ?"  To  this  the 
physician  answered:  "We  have  to  take  evidence.  It  is  not  sure.  I 
have  not  seen  cases  in  the  Memorial  Hospital  (where  he  had  his  experi- 
ence) where  cancer  followed  a  definite  single  injury."  To  the  deputy 
commissioner's  suggestion  that  "medicine  is  so  uncertain,"  the  witness 
replied,  "We  cannot  be  absolutely  sure." 

Surely  this  falls  far  short  of  evidence  that  the  cancerous  condition 
of  this  claimant,  brought  to  light  seven  months  after  her  injury,  was 
such  a  "disease  or  irilection  as  may  naturally  and  unavoidably  result" 
from  the  accident  which  blefell  the  claimant.  The  claimant's  own  pri- 
vate physician  says  he  does  not  know  what  kind  of  an  injury  would 
be  necessary  to  produce  the  condition  subsequently  found;  that  he 
does  not  know  whether  a  direct  trauma  would  be  necessary,  and  that 
no  one  knows.  All  that  he  pretends  to  know  is  that  "there  is  a  cer- 
tain amount  of  evidence  that  cancer  may  follow  an  injury,"  and  that 
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"a  single  injury  frequently  enough  has  been  followed  by  caxicer  to 
make  it  possible  it  can  do  so  in  any  case."  The  claimant's  injury 
which  caused  her  to  faint  and  fall  was  described  as  somethinp^  snap- 
ping in  her  chest,  not  a  blow  to  her  chest,  and  while  there  is  some 
testunony  that  she  was  foimd  under  the  large  drawer;  that  it  lay  upon 
her  breast  when  she  came  to,  there  is  very  little  to  indicate  that  the 
drawer  itself  produced  any  traumatism  of  consequence. 

The  claimant  testifies  to  great  pain,  and  evidently  has  reference  to 
the  injury  resulting  from  her  strain  in  pulline  on  the  drawer  at  the 
time  she  felt  the  snapping,  not  to  the  incidental  fact  of  the  drawer  be- 
ing upon  her  when  she  came  to;  and  we  are  unable  to  discover  any 
evidence. upon  which  a  finding  can  legitimately  be  based  that  the  can- 
cer was  a  result  naturally  and  unavoidably  flowing  from  the  injury 
received.  The  whole  matter  is  speculative.  Medical  science,  as  voiced 
by  the  claimant's  own  witness,  frankly  says  that  it  has  not  yet  found 
out  the  cause  of  cancer;  but  the  State  Industrial  Commission  finds 
that  the  claimant's  cancerous  condition  was  produced  by  an  injury,  the 
exact  nature  of  which  is  not  disclosed  by  the  evidence,  and  which  no 
one  pretends  to  know  would  be  capable  of  producing  the  result  outside 
of  the  Commission  itself. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  con- 
cur, KILEY,  J.,  in  result,  except  JOHN  M.  KEI^LOGG,  R  J.,  who 
dissents. 


(197  App.  Div.  422) 

NEW  YORK  TRUST  CO.  ▼.  PORTLAND  RT.  GO.  et  al. 

(Supreme  Ck)art,  Appellate  Division,  First  Department    July  1,  1921.) 


!•  CorporatioiiB  ^=>486 — ^Mortgagor  required  to  make  payment  to  sinbiqg  htnd 
on  fixed  date  at  rate  of  1  per  cent;  'Vter.*' 

Where  a  mortgage  securing  bonds,  after  providing  for  specified  pay- 
ments to  the  trustee  on  account  of  the  sinking  fund,  declared  that  if  bonds 
in  excess  of  a  specified  amount  were  issued  the  sinking  fund  payment 
should  be  increased  by  a  sum  equal  to  five-twelfths  of  1  per  cent,  of  the 
bonds  outstanding,  etc.,  and  after  November  1,  1920,  shall  be  Increased 
by  a  sum  equal  to  1  per  cent,  of  such  excess,  the  word  "after,"  the 
meaning  of  which  is  elastic  and  should  be  determined  from  its  context, 
should  be  construed  as  "on  and  after,"  so  that  on  November  1,  1920,  the 
mortgagor  was  bound  to  make  payment  of  1  per  cent. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  After.] 

2.  Contracts  <t=»170(l) — ^Partiei^  practical  oonstructioa  of  ambigaom  eon- 
tract  is  of  great  value. 

In  case  of  ambigupus  contract  or  mortgage,  the  practical  construction 
by  the  parties  is  of  great  value. 

8,  Coiporations  <e=»486— Bonds  pordiased  by  trustee  for  sinkfnir  ftmd  deemed 
''outstandhig.'' 

Where  a  mortgage  securing  bonds  provided  for  payment  to  the  trustee 
on  account  of  the  sinking  fund  of  an  annual  percentage  of  an  amount 
based  on  the  bonds  outstanding,  and  the  trustee,  pursuant  to  provisions 
of  the  agreement,  purchased  bonds  for  the  sinking  fund,  such  bonds,  in 
view  of  a  provision  that  they  should  be  retained  without  cancellation 

^s>For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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and  the  mortgairor  should  pay  interest  thereon,  are  deemed  "outstanding" 
for  the  purpose  of  requiring  payment;  that  being  in  accordance  with 
the  construction  placed  on  the  mortgage  by  the  president  of  the  mort- 
gagor, and  also  in  accordance  with  the  term  ''outstanding,"  which  means 
to  continue  in  existence  or  remain  unpaid. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Outstanding.] 

Submission  of  controversy  between  the  New  York  Trust  Company 
and  the  Portland  K^lway  Conjpany  and  another.  Judgment  for  plain- 
tiflF. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Homblower,  Miller  &  Garrison,  of  New  York  City  (Sherwood  E- 
Hall,  of  New  York  City,  of  counsel),  for  plaintiff. 

Shearman  &  Sterling,  of  New  York  City  (Walter  K.  Earle,  of  New 
York  City,  of  counsel,  and  Joseph  S.  Clark,  of  Philadelphia,  Psu,  on 
the  brief),  for  defendants. 

GS^EENBAUM,  J.  The  controversy  involves  the  construction  of  a 
railroad  mortgage  or  deed  of  trust  executed  by  the  defendant  Portland 
Railway  Company  to  the  plaintiff  as  trustee,  and  particularly  of  that 
portion  of  the  instrument  which  deals  with  provisions  thereof  requiring 
stated  sinking  fund  payments  to  be  made  by  the  mortgagor.  The  de- 
fendant Portland  Railway  Company,  incorporated  in  1^5  under  the 
laws  of  the  state  of  Oregon,  was  the  owner  of  a  street  railway  system 
in  the  city  of  Portland,  Or.  "On  April  30,  1908,  it  conveyed  iall  of 
its  properties  and  franchises  to  the  defendant  the  Portland  Railway, 
Light  &  Power  Company. 

The  aggregate  amount  of  bonds  authorized  under  the  mortgage  was 
$10,000,000  and  it  was  contemplated  that  the  initial  issue  should  be 
limited  to  $5,982,000.  After  the  initial  issue  of  upwards  of  $5,000,000 
of  bonds,  there  were  issued  additional  bonds  aggregating  ^,541,000, 
thus  making  a  total  issue  of  the  first  refunding  bonds,  prior  to  No- 
vember 1,  1920,  in  the  principal  sum  of  $8,523,000,  of  which  on  No- 
vember 1,  1920,  $988,000  in  amount  were  in  the  sinking  fund. 

It  appears  from  the  submission  that  "shortly  before  November  1, 
1920,  the  question  arose  between  the  parties  as  to  the  amount  of  the 
payment  into  the  sinking  fund  which  would  be  due  on  that  date."  The 
defendants  claimed  that  only  $60,000  was  payable  on  that  day,  and 
that  no  additional  payment  would  then  be  due,  and  further  that  the 
bonds  held  in  the  sinking  fund  should  not  be  included  in  calculating 
the  amounts  due  upon  the  specified  percentages.  On  October  28,  1920, 
the  defendant  Portland  Railway  Company  paid  to  the  plaintiff  as  said 
trustee  the  sum  of  $60,000  on  account  of  the  sinking  fund,  in  accord- 
ance with  the  provisions  of  section  1  of  article  4  of  the  said  mortgage. 
This  payment  was  made  and  received  without  prejudice  either  to  the 
rights  of  the  plaintiff  to  claim  and  demand  additional  payment,  or  to 
the  rights  of  the  defendants  to  a  restatement  of  the  account  and  a 
claim  to  a  refund  because  of  previous  overpayments,  through  not  de- 
ducting sinking  fund  bonds  in  calculating  the  percentage. 
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It  also  appears  from  the  submission  that  on  November  19,  1920, 
pJaintiff  demanded  of  the  defendants  "the  further  sum  of  $25,410  as 
an  additional  payment  to  the  sinking  fund,  due  to  it  as  of  November  1, 
1920,  together  with  interest  thereon  at  the  rate  of  6  per  cent,  per  an- 
num over  and  above  the  payment  of  $60,000  which  had  been  previously 
paid.  The  payment  of  the  $25,410  was  demanded  as  being  1  per  cent, 
of  the  total  bonds  issued  on  November  1,  1920,  in  excess  of  $5,982,000, 
including  the  sinking  fund  bonds  previously  purchased;"  that  the 
defendants  declined  to  pay  the  sum  of  $25,410  so  demanded,  "upon  the 
grounds,  as  set  forth  in  said  refusal,  that  (1)  the  only  payment  re- 
quired by  said  sinking  fund  on  November  1,  1920,  was  the  said  sum  of 
$60,000,  which  they  had  previously  paid ;  and  (2)  if  any  excess  pay- 
ment would  be  due  under  the  mortgage,  it  would  not  be  the  sum  of 
$25,410,  but  would  be  1  per  cent,  upon  the  total  amount  of  bonds  is- 
sued and  still  outstanding  in  excess  of  $5,982,000,  not  including  the 
bonds  purchased  and  paid  for  with  sinking  fund  moneys."  It  also  ?ip- 
pears  that  cash  payments  have  been  made  up  to  November  1,  1920,  to 
the  plaintiff  as  trustee  in  annual  amounts,  which  in  each  instance 
equaled  the  fixed  sum  plus  the  percentage  on  all  bonds  then  issued  in 
excess  of  $5,982,000.  In  other  words,  there  was  no  question  whatever 
raised  until  November  1,  1920,  that  it  was  the  duty  of  the  defendants 
to  make  these  payments,  as  just  stated. 

Two  questions  are  presented :  (1)  Whether  the  sinking  fund  payment 
due  on  November  1,  1920,  was  limited  by  the  terms  of  tiie  mortgage  to 
$60,000;  and  (2)  whether  the  annual  payments  to  the  sinking  fund, 
based  upon  a  percentage  of  the  amount  of  outstanding  bonds  in  ex- 
cess of  the  initial  issue  of  bonds,  include  bonds  held  in  the  sinking 
fund. 

[1]  The  controversy  involves  an  interpretation  of  what  is  known  as 
the  "sinking  fund  provision,"  known  as  article  4,  section  1,  of  the  trust 
mortgage,  which  in  part  reads  as  follows : 

"Section  1.  The  railway  ompany  covenants  and  agrees  to  pay  in  cash  to 
the  trustfee  for  and  on  account  of  a  sinking  fond  for  the  retirement  of  the 
first  and  refunding  bonds,  on  or  before  the  1st  day  of  November,  1907,  not 
less  than  $25,000,  and  thereafter  to  pay  annually  on  the  Ist  day  of  November 
in  each  year,  until  and  including  the  1st  day  of  November,  1909,  not  less  than 
$25,000,  and  to  pay  on  the  1st  day  of  November,  1910,  not  less  than  f4O,00O, 
and  thereafter  on  the  1st  day  of  November  in  each  year,  until  and  including 
the  year  1919,  to  pay  not  less  than  $40,000,  and  on  the  1st  day  of  November, 
1920,  to  pay  not  less  than  $60,000,  and  thereafter  on  the  1st  day  of  November 
in  each  year,  until  the  maturity  or  final  payment  of  aU  the  first  and  refund- 
ing bonds  issued  hereunder,  to  pay  not  less  than  $60,000. 

"The  above  specified  amounts  are  based  upon  the  issue  of  $5,982,000  face 
value  of  first  and  refunding  bonds.  On  the  1st  day  of  November  in  any  year, 
if  a  greater  amount  of  the  first  and  refunding  bonds  than  $5,982,000  face 
value  issued  hereunder  shall  bo  outstanding,  the  annual  sinking  fund  pav- 
ments  due  from  November  1,  1907,  to  November  1,  1909,  inclusive,  shall  be  in- 
creased by  a  sum  equal  to  five-twelfths  of  1  per  cent  of  the  amount  of  bonds 
outstanding  [italics  ours]  in  excess  of  $5,982,000,  find  the  annual  sinking  fund 
payments  due  from  November  1,  1910,  to  November  1,  1919,  inclusive,  *shall  be 
increased  by  a  sum  equal  to  two-thirds  of  1  per  cent  of  such  excess,  and  the 
annual  sinking  fund  payments  due  after  November  1,  1920  [italics  ours],  shall 
be  increased  by  a  sum  equal  to  1  per  cent,  of  such  excess. 

"The  trustees  shall  from  time  to  time,  by  private  purdiase  from  brokers,  or 
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otherwise,  invest  tbe  moneys  in  the  Binking  fond  in  tiie  purcbase  of  first  and 
refanding  bonds  at  sach  prices  as  the  railway  company  shall  deem  reasonable, 
not  exceeding  the  face  valae  of  said  bonds,  pins  5  per  cent  premium  and  ac- 
crued interest.  *  *  *  All  bonds  so  purchased  or  drawn  for  the  sinking 
fund  shall  be  retained  without  cancellation  as  a  part  of  the  sinking  fund,  and 
the  interest  on  such  bonds  shall  be  paid  by  the  railway  company  as  it  i^all 
become  due,  in  addition  to  the  annual  payments  for  the  sinking  fund  herein 
required;  and  such  interest,  when  and  as  paid,  shall  be  held  and  invested  in 
like  manner  as  the  other  moneys  in  said  sinking  fund.    *    •    *  " 

The  italicized  words  in  the  foregoing  excerpt  are  responsible  for  the 
controversy  between  the  parties.  The  first  ground  upon  which  the  de- 
fendants relied  in  refusinjsr  to  pay  plaintiff's  demand  is  based  upon  the 
following  words  in  the  provision  above  quoted  in  which  the  word 
"af  ter*'  has  been  italicized : 

''And  the  annual  sinking  fund  payments  due  after  [italics  ours]  November  1, 
1920,  shall  be  increased  by  a  sum  equal  to  1  per  cent  of  such  excess. 

The  defendants  argue  that  the  word  "after,"  before  the  words 
"November  1,  1920/'  indicates  that  no  payment  was  to  be  made  to  the 
sinking  fund  on  that  date.  Removed  from  its  context,  there  is  plausi- 
bility in  arguing  that  the  word  "after"  excludes  November  1,  1920. 
But  the  phiiase  immediately  preceding  the  one  relied  upon  speaks  of 
"annual  sinking  fund  payments"  due  from  November  1,  1910,  to  No- 
vember 1,  1919;  inclusive,  shall  be  increased  by  a  sum  equal  to  two- 
thirds  of  1  per  cent,  of  such  excess  (i.  e.,  the  amount  above  $5,982,000), 
thus  indicating  that  after  November  1,  1919,  a  new  annual  percentage 
rate  was  to  prevail,  to  wit,  1  per  cent.  We  have  thus  an  apparent  am- 
biguity in  the  use  of  the  word  "after,"  if  the  strict  construction  which 
defendant  urges  is  to  be  given  to  it.  Such  a  definition  of  "after"  seems 
to  be  an  apparent  contradiction  to  the  scheme  of  annual  payments  out- 
lined in  the  sinking  fund  paragraph.  No  reason  appears  why  a  year's 
payment  should  be  arbitrarily  eliminated  from  a  plan  apparently  pro- 
viding for  an  unbroken  continuity  of  annual  payments. 

The  word  "after,"  according  to  lexicographers  and  courts,  has  a 
very  elastic  meaning,  and  should  be  determined  from  its  context.  In 
Connelly  v.^  O'Brien,  166  N.  Y.  408,  60  N.  E.  20,  the  court,  in  con- 
struing a  will,  said : 

"The  adverbs  of  time,  therefore,  such  as  *when,'  'then,'  'after,'  'from  and 
after,'  etc.,  in  a  ^devise  of  a  remainder  limited  upon  a  life  estate,  are  construed 
to  relate  merely  to  the  time  of  the  enjoyment  of  the  estate,  and  not  to  the 
tinTe  of  its  vesting  in  interest." 

In  Bouvier's  Law  Dictionary  (volume  1,  Rawle's  Rev.,  p.  113), 
"after"  is  thus  defined : 

'There  is  no  invariable  sense,  however,  to  be  attached  to  the  word,  but  like 
•from,'  'succeeding,'  'subsequent,'  and  similar  words,  where  it  is  not  expre>»«ly 
declared  to  be  exclusive  or  inclusive,  is  susceptible  of  different  signiflcatious 
aiid  Is  used  in  different  senses,  as  it  will  in  the  particular  case  effectuate  the 
intention  of  the  parties.  Its  true  meaning  must  be  collected  from  its  context 
and  subject-matter  in  any  particular  case." 

In  Sands  v.  Lyon,  18  Conn.  27,  the  court  said : 

"The  word  'after,'  which  is  used  in  the  devise  we  are  considering,  like  'from,' 
'succeeding,'  'subseoruent,'  and  similar  words,  where  it  is  not  expressly  declar- 
ed to  be  exclusive  or  inclusive,  is  susceptible  of  different  significations,  and 
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Is  used  In  different  senses,  and  with  an  ezclnsiYe  or  in(dusive  meaning,  accord- 
ing to  the  subject  to  which  it  is  applied.  ♦  •  •  Its  true  meaning,  there- 
fore, in  any  particular  case,  must  be  collected  from  Its  context  and  subject- 
matter,  which  are  only  means  by  which  the  intention  is  ascertained." 

The  idea  which  runs  through  the  sinking  fund  provisions  is  that  the 
payments  were  to  be  made  annually.  It  is  evident  that  the  intention  of 
the  parties  to  the  instrument  was  that  November  1st  should  be  in- 
cluded, and  not  excluded.  The  word  "after^'  was  clearly  intended  to 
mean  "on  and  after"  November  1,  1920.  We  are  of  opinion  that  the 
defendant  was  obligated  to  make  a  payment  to  the  sinking  ftmd  on 
November  1,  1920,  calculated  on  the  basis  of  1  per  cent. 

[2,3]  The  remaining  question  calls  for  an  interpretation  of  the 
terms  "bonds  outstanding,"  as  used  in  the  sinkTng  fund  article.  The 
defendants  claim  that  the  words  "bonds  outstanding"  include  only 
bonds  outstanding  in  the  hands  of  the  public,  and  not  those  which  have 
found  their  way  in  to  the  sinking  fund.  In  support  of  this  contention 
defendants  lay  stress  upon  the  opening  portion  of  article  4,  which  reads 
as  follows: 

"The  railway  company  covenants  and  agrees  to  pay  in  cash  to  the  trustee  for 
and  on  account  of  a 'sinking  fund  for  the  retirement  [italics  ours]  of  the  first 
and  refunding  bonds,"  etc. 

It  is  argued  that  the  word  "retirement*'  means  what;  it  says ;  that  is, 
that  the  bonds  were  to  be  retired,  and,  having  been  retired,  that  they 
may  no  longer  be  deemed  outstanding.  That  is  to  say,  we  are  to  as- 
sume that  the  moment  a  bond  is  purchased  by  the  trustee  for  the  sink- 
ing fund  it  becomes  extinct,  dead,  a  mere  piece  of  waste  paper,  valua- 
ble, perhaps,  only  as  evidence  that  it  once  existed,  but  which  has  been 
fully  discharged.  This  reasoning  is  more  subtle  than  convincing,  in 
view  of  the  dictionary  meaning  of  the  word  "outstanding,"  the  ob- 
vious purpose  of  the  sinking  fund,  and  the  clear  intention  of  the  par- 
ties contrary  to  defendants'  contention  gathered  from  various  portions 
of  article  4.    The  Oxford  Dictionary  defines  "outstanding"  as  follows : 

"That  stands  over  or  continues  in  existence;  that  remains  undetermined, 
unsettled,  or  unpaid." 

The  Centtuy  Dictionary  defines  "outstanding"  thus: 

"To  stand  over;  t'emain  untouched,  unimpaired,  unsettled,  uncollected,  on- 
paid,  or  otherwise  undetermined;  as  ov^tstanding  contracts."  • 

Its  precise  meaning,  however,  must  depend  upon  the  circumstances 
under  which  it  is  used.  So  far  as  the  general  public  is  concerned,  the 
bonds  which  came  into  the  sinking  fund  may  be  deemed  as  retired,  and 
therefore  not  outstanding,  since  they  are  not  available  for  purchase. 
But  so  far  as  the  sinking  fund  is  concerned,  which  was  created  for  the 
greater  security  of  the  bondholders,  the  bonds  have  not  ceased  to  exist, 
as  will  appear  from  the  following  extract  from  article  4  above  quoted: 

"All  bonds  so  purchased  or  drawn  for  the  sinking  fund  shall  be  retained 
without  cancellation  as  a  part  of  the  sinking  fund,  and  the  interest  on  such 
bonds  shall  be  paid  by  the  railway  company  as  it  shaU  become  due^  in  addition 
to  the  annual  payments  for  the  sinking  fund  herein  required;  and  such  inter- 
est, when  and  as  paid,  shall  be  held  and  invested  in  like  manner  as  the  other 
moneys  in  said  sinking  fund." 
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Here  we  have  an  unequivocal  declaration  that  the  bonds  in  the 
sinking  fund  shall  be  retainoi  without  cancellation,  and  that  interest 
thereon  shall  be  paid  by  the  defendants.  It  is  highly  improbable  that 
a  bond  is  to  be  r^arded  as  retired,  within  the  meaning  given  to  that 
by  defendants,  when  it  is  not  to  be  canceled,  and  when  interest  is  to 
be  paid  thereon.  A  similar  situation  to  that  here  presented  was  con- 
sidered in  Columbia  G.  &  E.  Co.  v.  Knickerbocker  Trust  Co.,  152  App. 
Div.  5,  9,  10,  136  N.  Y.  Supp.  840,  843,  in  which  the  court,  in  constru- 
ing the  words  "then  outstanding,"  used  the  following  language,  which 
is  quite  apropos  to  the  case  under  review : 

"In  onr  opinion  the  proper  construction  of  the  dlspnted  phrase,  and  the 
only  one  which  will  fully  carr^'  out  the  intention  of  the  parties  when  the 
mortgage  was  executed,  is  to  hold  that  the  stipulated  annual  percentages 
should  bo  calculated  upon  the  whole  i.<«ue  of  bonds  intended  to  be  secured 
thereby.  Including  such  as  may  have  been  purchased  and  retired  by  tiie  trustee 
with  the  percentages  already  paid  to  It.  This  amounts  to  treating  the  bonds 
80  purchased  and  retired  as  still  'outstanding*  as  between  the  plaintlfr  and 
the  trustee.  In  other  words,  for  the  purpose  of  the  sinking  fund,  the  bonds 
purchased  should  be  treated  as  inyestments  by  the  trustee  of  the  accumulated 
and  paid  percentages.  In  fact  section  1  of  article  8  expressly  refers  to  the 
act  of  the  trustee  in  purchasing  such  bonds  as  an  investment  For  any  other 
purpose  than  for  determining  the  sum  upon  which  the  percentage  is  to  be  cal* 
oulated,  the  bonds  so  purchased  are  to  be  redeemed.  This  construction  gains 
some  support  from  the  drcumstanoes  that  it  is  not  provided  as  to  bonds  pur- 
chased by  the  trustee  vdth  the  sinking  fund  payments  that  they  shall  be 
'canceled,'  but  only  that  they  shaU  be  'redeemed.'  '* 

There  are  further  reasons  why  the  defendants*  contention  may  not 
prevail.    The  submission  states  that — 

*'0n  October  19,  1905,  Mr.  F.  I.  Fuller,  then  the  president  of  the  defendant 
Portland  Railway  Company,  wrote  a  letter  to  Messrs.  Redmond  &  Co.,  bank- 
ers, who  had  agreed  to  underwrite  and  ffoat  the  contemplated  initial  issue  of 
$5,982,000  of  the  said  issue  of  first  refunding  bonds,  a  copy  of  which  is  there- 
to attached  and  marked  Exhibit  £}." 

The  letter.  Exhibit  E,  contains  the  following  statement: 

"A  sinking  fund  has  been  created  under  the  terms  of  the  mortgage,  whereby 
the  company  pays  to  the  trustee  sums  not  less  than  $25,000  a  year.  ♦  ♦  • 
These  sums  are  to  be  invented  by  the  trustee  in  the  first  and  refunding  5's  if 
purchasable  at  or  below  105  and  Interest.  If  not  obtainable  by  purchase  at 
or  below  105  and  interest,  bonds  are  to  be  drawn  by  lot  at  that  figure.  Bonds 
so  purchased  or  draicn  are  to  6e  Jcept  aUve  in  the  sinking  fund  and  the  inter- 
est thereon  added  to  the  annual  amount  devoted  to  the  retirement  of  the 
hands."    (Ita^C8  ours.) 

Here  we  have  a  declaration  on  the  part  of  the  president  of  the  de- 
fendant company,  at  the  time  when  the  bonds  were  to  be  negotiated, 
that  the  bonds  so  purchased  are  "to  be  kept  alive  in  the  sinking  fund," 
and  tfiat  the  "retirement"  of  the  bonds  simply  referred  to  a  retirement 
which  removed  them  from  sale  to  outsiders. 

The  submission  also  sets  forth  a  schedule  showing  the  dates  and 
amounts  of  cash  payments  which  have  been  made  by  the  Portland 
Railway  Company  and  its  successor  to  the  trustee  on  account  of  the 
said  sinking  fund  commencing  on  November  1,  1907.  to  October  28, 
1920,  a  period  of  13  years.  The  payments  therein  referred  to,  except 
one  on  October  28,  1920,  are  the  fixed  sums  stipulated,  together  with 
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the  additional  sums  equal  to  the  specified  percentage  of  bonds  issued 
in  excess  of  $5,982,000,  as  set  forth  in  article  4  of  the  trust  mortgage 
It  is  admitted  in  the  submission  that — 

"No  question  was  raised  by  the  company  or  by  any  party  of  the  liability  of 
the  company  to  include  bonds  in  the  sinking  fund  in  calculating  the  amounts 
due  to  the  sinking  fund,  based  upon  the  specified  percentages,  until  shortly 
before  November  1,  1920,  and  until  shortly  before  November  1,  1920,  the  per- 
centages have  been  calculated  and  the  amounts  of  the  payments  arrived  at  by 
treating  bonds  purchased  with  sinking  £und  moneys  and  held  in  the  sinking 
fund  as  bonds  outstanding." 

We  have  thus  a  practical  construction  by  the  defendants  themselves 
for  a  period  of  13  years  which  accords  with  the  claim  of  the  plaintiff. 
The  practical  construction  of  the  parties  to  an  agreement  for  many 
years  has  been  recognized  by  the  courts  as  a  valuable  factor  in  con- 
struing ambiguous  clauses  and  agreements.  French  v.  Carhart,  1  N. 
Y.  96;  City  of  New  York  v.  New  York  City  Ry.  Co.,  193  N.  Y.  543, 
86  N.  E.^S6S ;  Syms  v.  Mayor,  etc.,  105  N.  Y.  153,  11  N.  E.  369. 

We  think  sufficient  has  been  indicated  to  warrant  the  conclusion  that 
all  bonds  purchased  with  sinking  fund  moneys  and  forming  part  of  the 
sinking  fund  should  be  included  in  calculating  the  amount  to  be  paid  by 
the  defendants  to  the  plaintiff  as  trustee. 

There  must  be  jud^^m^nt  for  the  plaintiff  for  the  sum  of  $25,410, 
with  interest  thereon  from  November  1,  1920,  at  the  rate  of  6  per  cent 

Settle  form  of  judgment  upon  notice.    All  concur. 


(197  App.  Div.  702) 

In  re  LEACH. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  States  ^=^40 — Joint  le^slative  eommitt^e  hold  nnaatiiorized  to  auUioriza 

one  iiiem>>er,  as  a  subcommittee,  to  take  testimony,  so  that  subpoenaed  wit- 
ness  coi'ld  not  he  punisltod  for  oo^'t'^mp*-  in  refusing  to  testify. 

Joint  legislatlTe  committee,  appointed  under  a  Joint  resolution  of  April 
13  and  15,  1921,  providing  for  division  of  committee  into  subt!ommittees 
to  act  by  majority  vote,  to  issue  subpoenas  requiring  attendance  of  wit- 
nesses and  the  production  of  books,  papers,  and  documents,  and  to  do  all 
other  acts  and  things  that  might  have  been  done  by  the  committee  as  a 
whole,  was  not  authorized  to  invest  a  subcommittee  of  one  member  with 
authority  to  conduct  an  examination,  and  hence  a  witness  was  not  in  con- 
tempt for  refusing  to  testify. 

2.  States  ^=»34— Joint  legislative  bxveBOsMag  eommittee  had  a  right  to  take 

testimony  in  camera. 

Joint  legislative  committee,  appointed  under  joint  resolution  of  April 
13  and  15,  1921,  to  conduct  investigation,  has  no  power  to  take  testimony 
in  camera. 

Clarke,  P.  J.,  and  Page,  J.,  dissenting  in  part. 

Appeal  from  Special  Term,  New  York  County. 
In  the  matter  of  the  application  to  punish  John  Anderson  Leach  for 
a  contempt  in  refusing  to  be  sworn  as  a  witness  in  the  matter  of  the 

^=pFor  other  case*  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DIffeeU  ft  Indexes 
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New  York  state  legislative  committee  to  investigate  the  affairs  of  the 
city  of  New  York.  AppHcatioff  denied  (115  Misc.  Rep.  660,  190  N. 
Y.  Supp.  135),  and  applicant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Samuel  A.  Berger  and  Leonard  M.  Wallstein,  both  of  New  York 
City  (Elon  R.  Brown,  of  Watertown,  of  coxmsel),  for  Joint  Legislative 
Committee. 

John  P.  O'Brien,  of  New  York  City  (William  E,  C.  Mayer  and  Wil- 
liam D.  Aheam,  both  of  New  York  City,  on  the  brief),  for  respondent. 

CLARKE,  P.  J.  The  respondent,  a  deputy  commissioner  of  police, 
was  served  with  a  subpoena  duces  tecum  requiring  him  to  produce  cer- 
tain books,  papers,  documents,  etc.,  before  the  joint  legislative  com- 
mittee appointed  by  the  Legislature  under  a  joint  resolution  passed  on 
the  13th  and  ISth  days  of  April,  1921.  He  appeared  and  produced  the 
books  and  papers  before  the  chairman  of  the  said  joint  committee  pur- 
porting to  sit  as  a  subcommittee  of  one,  but  declined  to  be  sworn  and 
examined  in  private  before  a  committee  of  one.  He  was  subsequently 
declared  in  contempt  at  a  session  of  the  joint  committee,  and,  persist- 
ing in  his  refusal  to  be  examined  before  a  siibcommittee  of  one,  this 
proceeding  was  instituted  before  the  Special  Term  to  punish  him  as  for 
contempt.  The  learned  Special  Term  denied  the  application,  stating 
among  the  grounds  for  its  action  that  section  61  of  the  Legislative  Law 
(Consol.  Laws,  c.  32)  provided  as  follows : 

"SuhcofJvnUttees.  Whenever  any  standing  committee  of  either  honse  of  the 
Legislature  shall  be  req^alred  to  make  an  inquiry  or  investigation,  eruch  com- 
mittee may  appoint  a  subcommittee  of  not  less  than  three  of  its  own  members 
to  make  such  Inquiry  or  investigation,  and  to  take  testimony  in  relati(m  there- 
to; and  such  committee  or  subcommittee  and  the  chairman  thereof  shall  re- 
spectively have  all  the  powers  and  authority,  which  are  conferred  by  law  upon 
any  committee  which  la  authorized  to  send  for  persons  or  papers,  or  upon  the 
chairman  thereof." 

[1]  As  the  joint  legislative  committee  now  investigating  the  alfairs 
of  the  city  of  New  York  is  not  a  standing  committee  of  either  house 
of  the  Legislature,  we  are  of  opinion  that  the  section  quoted  is  not  di- 
rectly applicable.  It  may  be  used,  however,  as  indicative  of  the 
legislative  policy  touching  the  conduct  of  an  investigating  committee. 
An  examination  of  the  resolution  under  which  the  committee  was  ap- 
pointed convinces  us,  however,  that  a  subcommittee  of  one  member  to 
conduct  an  examination  and  swear  witnesses  was  not  within  the  pur- 
view of  said  resolution  and  not  authorized  thereby,  and  that  the  resolu- 
tion of  the  committee  which  designated  the  chairman  as  a  subcommittee 
of  this  committee  and  authorized  the  chairman  to  appoint  as  many  ad- 
ditional subconmiittees,  consisting  of  one  or  three  members  each,  as 
may  be  determined  by  the  chairman,  was  not  authorized  by  the  joint 
resolution  appointing  the  committee,  which  is  as  follows : 

•The  committee  may  at  any  time  and  from  time  to  time  by  resolution  of  a 
majority  of  Its  members  be  subdivided  into  subcommittees  of  9uch  number  as 
189N.Y.S.— 23 
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It  may  by  majority  determine,  which  subcommittees  may  sit  at  the  same  time 
and  place  or  at  different  times  and  places  in  the  state  of  New  York  during 
the  session  of  the  Legislature,  during  its  recess  or  after  the  adjournment, 
each  such  subcommittee  to  appoint  its  own  chairman  arid  to  act  by  majority 
vote  of  its  own  members  and  to  administer  oaths  and  te  issue  subpcenas  re- 
quiring the  attendandfe  of  witnesses  and  the  production  of  books^  papers  and 
documents  and  to  do  all  other  acts  and  things  that  may  be  done  by  the  com- 
mittee as  a  whole  or  that  may  be  delegated  to  it  by  the  full  committee."  See 
N.  T.  Legislative  Index  1921,  p.  414. 

[2]  This  language  clearly  negatives  authority  to  appoint  a  sub- 
committee of  one  which  shall  exercise  all  the  powers  conferred  upon 
the  committee  as  a  whole.  We  do  not  think  it  necessary  to  discuss 
any  of  the  other  questions  presented,  with  the  exception  of  the 
question  as  to  whether  the  committee  has  the  righl  to  take  testimony  in 
camera.  The  majority  of  the  court  are  of  the  opinion  it  has  no  such 
power. 

Mr.  Justice  PAGE  and  the  writer  of  this  memorandum  dissent  from 
that  conclusion.  We  recognize  the  power  of  the  Legislature  to  con- 
duct investigations  for  the  purpose  of  framing  legislation.  No  obstacles 
by  the  local  authorities  should  be  unnecessarily  thrown  in  the  way  of 
this  committee  appointed  to  investigate  the  affairs  of  the  city  of  New 
York.  If  there  is  anything  wrong,  which  may  be  righted  by  appropriate 
legislation,  it  ought  to  be  discovered.  If  there  is  nothing  wrong,  it 
will  be  in  the  interests  of  the  community  to  establish  that.  Upon  the 
particular  point  presented  we  are  of  the  opinion  that  the  order  appealed 
from  was  right  in  denying  the  motion  to  punish  for  contempt,  because 
the  joint  resolution  did  not  authorize  the  appointment  of  a  subcommit- 
tee of  one. 

Order  c-f^pealed  from  affirmed.    All  concur. 


(197  App.  Div.  441)    

JOHN  WASAMAKER,  NEW  YORK,  v.  CITY  OF  NEW  YORK  et  bL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Municipal  corporatiooB  <@=»844 — Gontiaotor  noi  liable  to  third  persoo  for 

constructing  sewer  according  to  fauii^  plaoB  of  city  et^ineers. 

A  sewer  contractor,  constructing  a  sewer  through  open  vault  space  ad- 
joining and  practically  a  part  of  an  abutting  landowner's  snbbasement, 
according  to  plans  and  specifications  of  the  Public  Service  Commission 
and  in  accordance  with  the  terms  of  its  contract,  was  not  liable  to  the 
abutting  owner ;  the  insufficiency  of  the  sewer  being  directly  referable  to 
the  faulty  plans  of  the  city  engineers,  or  its  improper  maintenance  by  the 
dty. 

2.  Municipal  corporations  ®=»747(2),  751(1)— -Not  liable  for  negllgmce  of 

Pablic  Service  Commission  or  contraclmr. 

City  of  New  York  was  not  liable  for  the  negligence  of  the  Public  Serv- 
ice Commission,  or  of  independent  contractors  under  it,  in  planning  or 
constru/cting  sewers,  except  as  brought  home  to  the  city  by  its  acceptance 
and  continuous  use  of  a  dangerous  and  defective  structure. 

3.  Mnnidpal  corporations  <3=»754— Liable  for  damages  oeeasloned  by  aeeepCed 

deflective  sewer. 

Where  Public  Service  Commission  and  independent  contractors  under 
it  constructed  a  defective  sewer  through  a  vault  space  adjoining  a  sub- 

^=:»For  oUier  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  In^xes 
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basement,  and  the  city,  through  those  having  charge  of  its  sewers,  had 
knovfledge  of  the  defects  in  construction,  and  yet  accepted  the  sewer,  and 
maintained  it  In  its  dangerous  condition,  the  city  was  liable  for  resulting 
damage  to  abutting  owner. 
Clarke,  P.  J.,  dissenting. 

Cross- Appeals  from  Trial  Term,  New  York  County. 

Action  by  John  Wanamalcer,  New  York,  against  tlie  City  of  New 
York  and  tlie  Dock  Contractor  Company.  From  so  much  of  the  judg- 
ment as  dismissed  the  complaint  as  to  the  last-named  defendant  at  the 
close  of  the  case,  plaintiff  appeals,  and  from  a  judgment  for  plaintiff, 
the  first  named  defendant  appeals.    Affirmed  on  both  appeals. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Hedges,  Ely  &  Frankel,  of  New  York  City  (Richard  Ely,  of  New 
York  City,  of  counsel),  for  plaintiff. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Joseph  F.  Ca- 
ponigri,  of  New  York  City,  of  counsel,  and  Joseph  Beihilf,  of  New 
York  City,  on  the  brief),  for  defendant  city  of  New  York. 

Stanton  &  Maloney,  of  New  York  City  (John  P.  Maloney,  of  New 
York  City,  of  counsel),  for  defendant  Dock  Contractor  Co. 

PAGE,  J.  [1]  The  Dock  Contractor  Company  had  a  contract  for 
the  construction  of  that  portion  of  the  new  Broadway  subway,  which 
is  in  front  of  the  department  store  of  the  plaintiff.  In  connection  there- 
with it  relocated  and  rebuilt  the  sewer,  which,  prior  to  the  construction 
of  the  subway,  was  located  in  the  center  of  Broadway.  In  accordance 
with  the  plans  and  specifications  prepared  by  the  engineers  of  the 
Public  Service  Commission,  which  were  submitted  to  the  chief  en- 
gineer in  charge  of  sewers  of  the  city  of  New  York,  this  sewer  was  re- 
located to  run  behind  the  wall  of  the  subway,  close  to  the  building  line 
on  the  east  side  of  Broadway.  At  the  new  building  of  the  plaintiff  it 
curved  in  a  U-shape  into  the  open  vault  space  adjoining  and  practical- 
ly a  part  of  the  plaintiff's  subbasement.  It  is  not  disputed  that  the 
sewer  was  constructed  by  the  Dock  Contractor  Company  in  exact 
compliance  with  the  plans  and  specifications  of  the  Public  Service 
Commission,  and  in  accordance  with  the  tenps  of  its  contract.  It  is  not 
claimed  that  the  work  was  done  by  it  in  a  negligent  manner.  Any  in- 
sufficiency of  the  sewer  as  constructed  was  directly  referable  to  the 
faulty  plans  of  the  engineers  or  its  improper  maintenance  by  the  city, 
for  which  the  contractor  cannot  be  held  liable.  Gibney  v.  Rodgers  & 
Hagerty,  Inc.,  161  App.  Div.  286,  146  N.  Y.  Supp.  340.  The  court 
therefore  properly  directed  judgment  in  favor  of  the  defendant  the 
Dock  Contractor  Cpmpany. 

About  six  months  after  the  sewer  was  built,  a  heavy  rainfall  began 
at  abqut  2  o'clock  in  the  afternoon,  and  at  2:35  p.  m.  the  U-shaped 
portion  of  the  sewer  gave  way  and  flooded  a  portion  of  the  subbase- 
ment, and  inflicted  damage  which  the  jury  assessed  at  $12,556.36,  and 
which  is  not  claimed  to  be  excessive. 

[2]  The  city  is. not  liable  for  the  negligence  of  the  Public  Service 
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Commission,  or  of  independent  contractors  under  it,  in  planning:  or  con- 
structing the  work.  CrBrien  v.  City  of  New  York,  182  App.  Div.  810, 
814,  170  N.  Y.  Supp.  592;  Schmidt  v.  City  of  New  York,  179  App. 
Div.  667,  167  N.  Y.  Supp.  23,  affirmed  228  N.  Y.  572,  127  N.  E.  921 ; 
Smyth  V.  City  of  New  York,  203  N.  Y.  106,  96  N.  E.  409;  Carpenter 
V.  City  of  New  York,  115  App.  Div.  552,  557,  101  N.  Y.  Supp.  402. 
.  This  is  well  settled,  and  was  stated  a  number  of  times  by  the  justice  in 
the  course  of  the  trial,  and  repeatedly  impressed  upon  the  jury  in  the 
charge.    The  court  said  in  the  charge : 

"But  I  want  you  to  get  this  clearly  In  mind,  and  I  think  yoa  have  it  clearly 
in  mind,  from  the  trend  of  the  trial  and  the  remarks  of  counsel  and  the  court 
during  the  trial,  that  whatever  negligence  there  may  have  been  on  the  part  of 
the  PubUc  Service  Commission  the  city  is  not  responsible  for.  They  are  an 
Independent  body  created  by  the  Legislature,  and  the  city  Is  not  responsible 
for  the  negligence  of  the  Public  Service  Commission.  The  city  is  responsible 
only  for  its  own  negligence." 

The  theory  of  the  liability  of  the  city  was  plainly  put  before  the  jury 
in  charging  a  request  of  plaintiff's  counsel : 

"Mr.  Ely:  I  don't  think  this  is  very  different  from  what  your  honor  has 
charged.  I  would  ask  your  honor  to  charge  that  it  was  the  duty  of  the  city 
to  exercise  reasonable  care  to  maintain  thie  sewer  structures  which  it  used  in 
a  proper  and  safe  condition,  and  that  if,  at  or  after  the  date  when  the  PubUc 
Service  Commission  surrendered  control  of  the  sewer,  the  city  knew,  or  had 
reasonable  cause  to  believe,  that  the  structure  which  broke  was  not  construct- 
ed of  materials  to  resist  an  internal  pressure  which  might  reasonably  be  ex- 
pected to  be  imposed  upon  it,  and  if  the  jury  believe  that  such  Inadequate 
structure  was  a  contributing  cause  of  the  accident,  and  that  the  dty  did  not 
act  with  reasonable  diligence  in  correcting  the  condition  complained  of,  after 
notice  of  its  existence,  the  city  is  liable. 

"The  Court:  In  sudi  case  you  may  find  the  dty  guilty  of  negligence.  You 
may.  The  question  of  negUgence  is  for  you,  if  aU  the  i&ctB  and  circumstances 
warrant  it" 

The  negligence  of  the  Commission,  except  as  brought  home  to  the 
city  by  its  acceptance  and  continued  use  of  a  dangerous  and  defective 
structure,  was  wholly  irrelevant  to  the  plaintiff's  case. 

The  city's  liability  arises  from  these  considerations:  First,  the  re- 
located sewer  was  much  smaller  than  the  sewer  which  it  replaced. 
Second,  the  sewer  was  constructed  of  brick,  without  reinforcement, 
which  concededly,  when  placed  in  an  open  space,  such  as  this  vault, 
would  not  resist  much  pressure.  Third,  the  U  of  the  sewer  ran  into  a 
space  that  was  practically  a  part  of  the  plaintiff's  building,  where  about 
75  men  were  employed,  and  in  which  were  the  boilers  for  the  heating 
plant  and  elevator  machinery  of  the  two  large  buildings  operated  as  a 
department  store;  hence  a  break  in  the  sewer  at  this  place  was  danger- 
ous to  the  life  of  a  large  number  of  people.  Fourth,  as  constructed  it 
was  reasonable  to  apprehend  that  a  heavy  rainfall  or  a  clogging  from 
other  causes  would  subject  the  sewer  to  unusual  pressure  and  cause  it 
to  break  at  this  point. 

[3]  It  was  shown  that  in  advance  of  the  letting  of  the  contract  the 
plans  were  submitted  to  the  chief  engineer  in  charge  of  sewers  of 
the  city  for  his  suggestions  and  approval;  that  in  1911  the  successor 
of  the  first  engineer  called  attention  to  the  reduced  capacity  of  the  new 
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sewer  and  suggested  that  it  be  made  larger ;  and  that  the  PubHc  Serv- 
ice Commission  suggested  that  he  take  the  matter  up  with  the  con- 
tractor, which  he  signified  his  intention  of  doing.  The  city,  through 
those  having  charge  of  its  sewers,  had  knowledge  of  the  defects  in  con- 
struction, and  yet  it  accepted  the  sewer  and  maintained  it  in  its  danger- 
ous condition.  Hence  the  city  was  liable  for  resulting  damage.  Mc- 
Carthy V.  City  of  Syracuse,  46  N.  Y.  194 ;  Hines  v.  City  of  Lockport, 
50  N.  Y.  236;  Nims  v.  Mayor  of  Troy,  59  N.  Y.  500;  Vogel  v.  City 
of  New  York,  92  N.  Y.  10,  44  Am.  Rep.  349;  Schumacher  v.  City 
of  N.  Y.,  166  N.  Y.  103.  59  N.  E.  773;  Rumetsch  v.  Wanamaker,  216 
N.  Y.  379,  110  N.  E.  760,  L.  R.  A.  1916C,  1245. 

On  the  plaintiff's  appeal,  the  judgment  is  affirmed,  with  costs  to  the 
respondent  Dock  Contractor  Company.  On  the  city's  appeal,  the  judg- 
ment is  affirmed,  with  costs  to  the  plaintiflF. 

DOWLTVG.  SMITH,  and  GREENBAUM,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 


PEOPLE  T.  MANKO. 

(Supreme  Coart,  Trial  Term,  Bronx  Connty.    Febrnary  4,  1921.    On  Presenta- 
tion of  Affidavit,  March  16,  1921.) 

L  Arrest  <»:»71— Peraoo  of  accused  may  be  searehed,  and  Incriminating  evi- 
dence takea  from  him. 

In  executing  a  warrant  of  arrest,  the  police  officers  may  search  the 
person  of  the  accused,  and  take  therefrom  any  incriminating  evidence; 
and  this  extends  to  an  article  of  clothing  which  he  has  temporarily  laid 
aside. 

t  Criminal  law  ^^330— Motion  to  have  papers  improperiy  taken  returned  to 
defendant  proper,  after  bearing  before  magistratOi 

A  hearing  before  a  committing  magistrate  is  not  a  trial,  and  if  papers 
have  been  taken  from  defendant  by  an  Ulegal  search,  and  are  in  the 
XK)sseBslon  of  the  officers  of  the  law,  the  court  has  jurisdiction  to  order 
their  retnm,  and  a  motion  made  before  trial  for  that  purpose  is  proper 
procedure. 

On  Presentation  of  Affidavit 

I.  Searclies  and  seizures  ^=>3,  &— nie^  to  talce  papers  from  defendantTs 
house  in  fais  alMwnce  without  warrant,  and  property  should  be  returned. 

Taking  papers  by  police  officers  Irom  deteiiuaui  s  hou^e.  In  hi.-;  absence 
and  without  his  consent,  without  any  warrant  for  making  a  search,  was 
an  illegal  invasion  of  defendant's  right,  and  defendant  was  entitled  to 
return  thereof  on  motion,  notwithstanding  that  they  would  constitute 
evidence  on  the  trial. 

Prosecution  by  the  People  of  the  State  of  New  York  against  one 
Manko.  On  motion  by  defendant  to  have  papers  returned.  Motion 
granted. 
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TIERNEY,  J.  [1]  The  defendant  is  under  indictment  for  criminal 
anarchy  in  having  circulated  and  distributed  a  seditious  paper.  It  ap- 
pears that  upon  information  presented  to  a  city  magistrate  a  warrant 
was  issued  for  his  arrest,  which  was  executed  by  the  police,  and  that  at 
the  time  and  place  of  the  arrest  they  searched  his  coat,  whidi  was  hang- 
ing in  a  closet  at  his  place  of  work,  and  took  therefrom  certain  papers, 
which  have  been  used  before  the  magistrate  as  evidence  of  his  guilt.  It 
does  not  seem  to  be  disputed  that  in  executing  a  warrant  of  arrest  the 
police  officers  may  search  the  person  of  the  accused  and  take  therefrom 
any  incriminating  evidence,  and  that  this  does  not  constitute  an  un- 
reasonable search.  The  defendant  claims  that  this  does  not  extend  to 
an  article  of  clothing  which  he  had  temporarily  laid  aside.  I  disagree 
with  this  contention,  and  hold  that  the  papers  taken  from  his  coat  were 
taken  *from  his  person,  and  may  be  retained  by  any  authorities  as  evi- 
dence used  upon  the  trial. 

[2]  After  the  arrest,  and  on  two  independent  occasions,  the  officers 
went  to  the  home  of  the  defendant,  and  in  his  absence  took  therefrom 
the  papers  that  they  found  there.  The  defendant  claims  that  the 
taking  of  these  papers  from  his  home  was  an  illegal  search,  and  makes 
this  motion  to  have  the  same  returned  to  him.  The  district  attorney 
presents  no  affidavit  in  reply,  and  states  that  the  papers  were  marked 
in  evidence  by  the  committing  magistrate,  and  so  have  been  placed  be- 
yond the  reach  of  the  defendant,  under  the  decision  in  People  v. 
Adams,  176  N.  Y.  351,  68  N.  E.  636,  63  L.  R.  A.  406,  98  Am.  St.  Rep. 
675.  That  case  had  to  do  only  with  the  competency  of  evidence  pre- 
sented at  the  trial.  It  is  obvious  that  the  hearing  before  the  committing 
magistrate  was  not  a  trial,  and  the  Adams  Case  does  not  apply.  If 
papers  have  been  taken  from  the  defendant  by  an  illegal  search,  and 
•are  in  the  possession  of  the  officers  of  the  law,  the  court  has  jurisdic- 
tion to  order  their  return,  and  a  motion  made  before  trial  for  that 
purpose  is  proper  procedure.  Weeks  v.  United  States,  232  U.  S.  383, 
34  Sup.  Ct.  341,  58  U  Ed.  652,  L.  R.  A.  1915B,  834,  Ann.  Cks.  1915C, 
1 177 ;  United  States  v.  Hill  (D.  C.)  263  Fed.  812. 

Before  passing  on  this  motion,  I  desire  to  have  the  district  attorney 
present  proof  of  what  papers  were  taken  from  the  home  of  the  de- 
fendant and  by  what  authority  this  was  done.  Let  a  copy  of  the  proof 
be  served  upon  the  defendant's  attorney,  and  I  will  receive  any  answer- 
ing affidavits  that  he  may  desire  to  present  The  disposition  of  this 
application  will  stand  over  until  after  the  receipt  of  this  additional 
proof. 

On  Presentation  of  Affidavit 

[3]  The  affidavit  presented  by  the  district  attorney  in  opposition  to 
this  motion  shows  that  the  police  officers  went  to  the  defendant's  house 
in  his  absence  and  without  his  consent,  and  searched  the  premises,  and 
took  away  papers  and  documents  belonging  to  him,  without  any  war- 
rant for  making  such  a  search.  This  was  an  illegal  invasion  of  his* 
rights,  and  the  district  attorney  has  no  authority  for  retaining  posses- 
sion of  the  papers  so  obtained.  That  they  may  constitute  evidence  upon 
the  trial  is  not  a  ground  for  justification,  and  a  practice  to  the  contrar>- 
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cannot  overrule  the  defendant's  constitutional  rights.  He  has  shown 
himself  to  be  entitled  to  a  return  of  these  papers,  and  the  motion  is 
granted,  and  an  order  may  be  settled  on  notice  requiring  the  district 
attorney  to  make  restitution. 


PEOPIJS  V.  KALNIN  et  aL 

(Bronx  County  Oourt    June  14,  1921.) 

L  Searches  and  seizuras  ^=>3 — ^Person  of  defiendaiil  and  place  where  arrest- 
ed may  be  searefaed  without  warrant. 

The  police  haye  the  power,  and  it  is  their  duty,  to  search  person  arrested 
and  the  i^ace  in  which  he  is  arrested,  without  a  warrant  for  making 
such  search. 
2.  Searches  and  seizures  <^=»3— House  may  be  searched  by  officers  witliout 
warrant  by  consent. 

Officers  may  enter  and  search  th»  homes  of  persons  arrested  elsewhere 
without  warrant,  where  such  persons  consent  and  waive  their  rights 
under  Civil  Rights  Law,  S  8,  Const.  U.  S.  Amend.  4. 

Prosecution  by  the  People  of  the  State  of  New  York  against  Minnie 
Kalnin  and  another.  On  application  by  defendants  for  return  of  litera- 
ture alleged  to  have  been  unlawfully  seized  as  evidence.    Motion  denied. 

Edward  J.  Glennon,  Dist.  Atty.,  and  Israel  J.  P.  Adlerman,  Asst. 
Dist.  Atty.,  both  of  New  York  City,  for  the  People. 

Hale,  Nelles  &  Shorr,  of  New  York  City  (Walter  Nelles  and  Murray 
C.  Bernays,  both  of  New  York  City,  of  counsel),  for  defendants. 

GIBBS,  J.  The.  defendants  are  under  indictment  for  a  violation  of 
subdivision  2  of  section  161  of  the  Penal  Law  (Consol.  Laws,  c.  40), 
in  that  they  knowingly  circulated  certain  seditious  pamphlets.  Both 
defendants  were  arrested  while  distributing  literature.  Shortly  after 
their  arrest,  and  while  they  were  still  in  the  custody  of  the  police  de- 
partment of  the  city  of  New  York,  the  police  officers  went  to  the  re- 
spective homes  of  the  defendants,  and  in  their  absence  and  without  a 
search  warrant  made  k  search  of  the  premises,  and  took  therefrom  liter- 
ature similar  to  that  found  in  the  possession  of  the  defendants  at  the 
time  of  their  arrest. 

[1]  The  defendants  have  made  application  for  the  return  of  this 
literature,  alleging  that  it  was  unlawfully  seized.  The  law  is  well 
settled  in, the  state  of  New  York  that  the  police  have  the  power,  and  it 
IS  their  Buty,  to  search  the  person  arrested  and  the  place  in  which  he 
is  arrested,  without  a  warrant  for  making  such  search.  Smith  v.  Jerome, 
47  Misc.  Rep.  22,  93  N.  Y.  Supp.  202. 

[2]  But  in  the  case  at  bar  the  search  was  made  at  a  place  other  than 
where  the  defendants  were  arrested,  and  it  is  contended  that  this  was 
an  invasion  of  their  constitutional  rights.  In  support  of  this  conten- 
tion, counsel  for  the  defendant  cite  the  case  of  People  v.  Manko,  189 
N.  Y.  Supp.  357.  In  that  case  the  defendant  was  under  indictment  for 
criminal   anarchy,  having   circulated   a   seditious   paper.     After   the 
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arrest  the  officers  went  to  his  home,  and  in  his  absence  and  without  a 
search  warrant,  and  without  his  consent,  took  therefrom  certain  papers 
found  by  them.  Defendant  made  application  to  have  these  papers  re- 
turned and  the  motion  was  granted. 

If,  in  the  case  at  bar,  we  were  to  stop  at  this  point,  the  court  would 
follow  the  decision  of  the  learned  Supreme  Court  justice.  But  an  ex- 
amination of  the  record  disclosed  that  the  officers  making  the  search 
obtained  the  consent  of  the  defendants  to  enter  their  home  and  search 
for  the  literature  found  by  them.  Defendants  did  not  take  the  stand 
and  deny  this  testimony,  but  upon  this  application  allege  that  they  did 
not  willingly  consent  to  the  search,  but  because  of  threats  made  by  the 
officers  gave  up  the  keys  to  their  apartments.  One  of  the  defendants 
now  swears  that  she  did  not  give  Uie  keys  to  the  officer,  but  that  her 
husband  did  so.  The  court  is  convinced  that  defendants  consented  to 
the  officers  going  to  their  homes,  and  legally  waived  their  rights  under 
section  8  of  the  Civil  Rights  Law  (Consol.  Laws,  c.  6)  of  the  state 
of  New  York  and  the  Fourth  Amendment  to  the  United  States  Con- 
stitution. 

The  motion  is  therefore  denied. 


(116  Misc.  Kep.  8) 

MOFFAT  V.  STATE. 

(Court  of  Claims  of  New  York.    July  6,  1921.) 

1.  States  <Sk:»112— Not  aoswerahle  for  Injuries  arising  from  nesligenee  of 

officers. 

The  state  Is  not  answerable  for  Injuries  arising  from  the  negligence 
of  its  officers  and  agents,  unless  such  liability  has  been  assumed  by  con- 
stitutional or  legislative  enactment,  and  the  state's  immunity  from  liabiU- 
ty  for  such  acts  of  officers  and  agents  is  not  generally  waived  by  Code  Civ. 
Proc.  $  264. 

2.  States  <@=^1128^Legf8lature,  on  wairing  state's  exemiviioo  from  liaMll^  for 

negligence,  may  prescribe  conditions  of  reeoveiy. 

The  right  and  power  of  the  Legislature  to  waive  the  state's  exemption 
from  liabiUty  for  negligence  of  its  officers  and  agents,  and  to  prescribe 
conditions  of  recovery,  are  very  wide,  and  are  not  confined  to  princi- 
ples defining  liability  in  actions  for  tort  between  individuals. 

3.  OoDvicts  <&=»7— May  be  required  to  work. 

Under  Const,  art.  S,  §  29,  and  Prison  Law,  §§  170-177,  state  authori- 
ties may  require  convict  incarcerated  in  prison  to  work  for  the  state,  and 
to' do  work  on  the  prison  buildings. 

4.  States  $=»li:»— PnMtf  entitling  conriet  to  reeover  for  indnries  mder  spe- 

cial statute. 

Under  a  special  statute  (Laws  1918,  c.  609)  permitting  a  certain  con- 
vict to  recover  for  personal  injuries  if  "caused  through  the  fault,  negli- 
gence and  carelessness  of  the  state,  its  officers  or  agents,  and  without 
fault,  negligence  and  carelessness  of  said  convict,"  the  convict  was  en- 
titled to  recover  on  proof  of  negligence  of  the  state  or  its  officers,  and 
freedom  of  himself  from  contributory  negligence,  irrespective  of  various 
rules  and  principles  limiting  liability  of  master  to  servant,  such  as  "as- 
sumption of  risk"  or  the  "fellow  servant  rule." 
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5.  States  ^»184— Court  of  Gaims  perfoms  fwoMoim  of  eouri  and  Jury* 

The  Court  of  Claims  performs  functions  of  both  court  and  jury,  and 
determines  all  issues  of  law  and  of  fact. 

6.  States  <e=>lS4— Prison  officials  held  not  gdOty  of  nesligeiiee  as  to  convict. 

In  a  proceeding  against  the  state,  under  Laws  1918»  c.  609,  to  recover 
for  personal  injuries  suffered  while  claimant  was  incarcerated  in  prison, 
at  which  time  he  was  sent  to  a  roof  to  install  insulator  knobs  and  tie 
some  wire,  evidence  held  not  to  show  negligence  on  the  part  of  prison 
ofadals,  such  as  would  warrant  recovery  under  the  statute. 

7.  States  ^=>112-»0fBeer8  lield  not  required  to  ftumish  oonviet^  permitted  to 

recover  for  negligence,  best  ooneeivable  safeguards  while  at  work. 

Prison  officials  owed  to  a  convict  sent  to  a  roof  to  install  Insulator 
knobs  only  due  or  reasonable  care,  under  Laws  1918»  c.  609,  permitting 
such  convict  to  recover  if  the  state  was  guilty  of  negligence,  and  such 
officials  were  not  obligated  to  furnish  the  best  known  or  conceivable  ap- 
pliances or  safeguards,  but  only  such  as  were  reasonably  safe  or  suitable 
for  the  performance  of  the  task  in  question. 

8.  Stages  «=»112--€oiiviet  electriciaii,  worldng  aMordlqg  to  instmctiooB,  lidd 

not  negtigent. 

An  electrician  incarcerated  in  prison,  who  was  ordered  to  install  insula- 
tor knobs  on  a  roof,  and  went  about  the  work  according  to  instructions, 
and  as  a  reasonably  careful  and  skilled  worker  would  do,  was  not  guilty 
of  contributory  negligence,  although  in  the  light  of  his  injury  methods 
by  which  he  could  have  avoided  it  readily  suggested  themselves. 

Claim  by  Vincent  Moffat  against  the  State  of  New  York.  Claim 
dismissed. 

William  D.  NcNulty,  of  New  York  City,  for  claimant. 

Glenn  A.  Frank  and  Harry  W.  Ehle,  Deputy  Attys.  Gen.,  for  the 
State. 

CUNNINGHAM,  J.  On  April  9,  1915,  and  for  some  months  pre- 
viously, the  claimant  was  a  convict  incarcerated  in  Sing  Sing  Prison. 
He  was  a  journeyman  electrician,  and  had  worked  for  more  than 
four  years  as  an  electrician's  apprentice  and  helper  before  becoming 
a  journeyman.  Walter  A.  Neaffie  at  that  time  was  the  chief  engineer 
of  the  prison,  and  the  claimant  and  several  other  prisoners  were  em- 
ployed in  maintenance  work  under  his  direction  and  control.  In 
the  prison  yard  was  a  building  with  a  slate  roof,  known  as  the  sash 
and  door  factory.  A  wooden  framework  stood  on  the  extreme  end 
of  the  apex  or  ridge  of  the  roof,  and  consisted  of  two  uprights,  both 
standii^  exactly  in  the  ridge,  about  7  feet  apart,  supported  on  each  side 
by  braces  to  the  roof.  Sustained  by  said  uprights,  and  extending 
from  one  to  the  other,  directly  above  and  parallel  to  the  ridge,  were 
three  cross-trees,  each  of  them  containing  about  eight  wooden  pins 
about  8  inches  apart,  with  insulators ;  each  pin  supporting  an  electric 
wire.  These  wires  were  part  of  the  electric  equipment' of  the  insti- 
tution, and  were  insulated  and  charged  at  that  time  with  HO  volts. 
The  first  cross-tree  was  about  2V^  feet  from  the  roof,  the  second 
about  2y2  feet  above  the  first,  and  the  third  about  1  foot  above  the 
second.  The  eaves  of  the  building  were  about  18  feet  from  the 
ground  at  each  side.  Some  of  the  slates  of  the  roof  were  broken,  and 
some  others  were  loose  or  missing. 
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On  the  date  mentioned,  Neaffie,  pointing  to  the  roof,  said  to  the 
claimant,  "You  go  up  on  the  roof  and  put  two  insulator  knobs  and 
tie  them  wires  up  there,"  and  the  claimant  answered,  "How  am  I 
going  to  get  up  there?"  Neaffie  replied,  "Go  inside  of  the  boiler 
room,  and  take  your  ladder,  and  get  on  the  ^stairway  to  the  edge  of 
the  roof,  and  then  get  up  there  the  best  way  that  you  can  go  up."  The 
stairway  mentioned  was  an  outside  stairway.  There  was  a  tool  box 
in  the  boiler  room,  to  which  the  claimant  had  free  access,  and  any 
tools,  other  than  those  in  the  box,  needed  or  required  by  him  at  any 
time  in  the  course  of  his  work,  he  could  procure,  and  it  was  customary 
for  him  to  obtain  from  Neaffie,  upon  request  and  the  giving  of  a 
receipt  for  them. 

Neaffie,  after  giving  these  directions  to  the  claimant,  paid  no  fur- 
ther attention  to  the  matter,  and  gave  the  claimant  no  other  orders  or 
directions,  but  went  elsewhere.  The  claimant  inunediately  procured 
from  the  tool  box  a  hammer,  screwdriver,  porcelain  knobs,  and  screws, 
which  he  testified  was  the  equipment  proper  for  the^work,  and  climbed 
to  the  roof  in  the  manner  Neaffie  had  suggested.  When  he  reached  the 
framework,  he  stood  on  his  toes,  held  a  knob  with  a  screw  through  the 
center  of  it  upon  the  cross-tree  about  6  inches  above  his  head,  and 
was  about  to  strike  the  screw  with  the  hammer,  to  start  it  into  the 
wood,  when  one  of  the  slates  under  his  foot  gave  away,  the  hammer 
struck  the  knob,  which  split,  part  of  the  knob  striking  the  claimant's 
left  eyeball,  seriously  injuring  jt,  and  permanently  impairing  its  use- 
fulness. It  is  not  clear  from  the  evidence  whether  the  slate  broke  or 
became  dislodged.  Moffat  observed  the  conditi'jn  of  the  roof  and 
slates  before  he  held  the  knob  in  position  as  described. 

Chapter  609  of  the  Laws  of  1918,  which  became  a  law  May  10, 
1918,  is  in  the  usual  form  of  special  claim  statutes,  and  after  confer- 
ring jurisdiction  of  this  claim  upon  this  court,  directs  award  "for 
such  sum  as  shall  be  just  and  equitable,"  if  we  find  "that  such  injuries 
were  caused  through  the  fault,  negligence  and  carelessness  of  the 
state,  its  officers  or  agents,  and  without  fault,  negligence  and  careless- 
ness of  said  Vincent  Moffat." 

[1]  It  is  conceded,  of  course,  that  in  the  absence  of  the  special 
statute  quoted  the  state  would  not  be  liable  in  this  proceeding.  The 
state  is  not  answerable  for  injuries  arising  from  the  negligence  of 
its  officers  and  agents,  Unless  such  liability  has  been  assumed  ty  con- 
stitutional or  legislative  enactment.  It  is  true  that  for  some  time  an 
impression  prevailed  that  the  state's  immunity  from  liability  for  the 
tortious  acts  of  its  officers  and  agents  had  been  waived  generally  by 
section  264  of  the  Code  of  Civil  Procedure.  This  view  has  been  dis- 
sipated and  all  doubt  resolved  by  the  Court  of  Appeals.  Smith  v. 
State,  227  N.  Y.  405,  125  N.  E.  841;  Konner  v.  State,  227  N.  Y. 
478,  125  N.  E.  843. 

*The  exemption  of  the  state  from  liability  for  the  torts  of  Its  officers  and 
agents  does  not  depend  upon  its  Immunity  from  action  without  its  consent,  but 
rests  upon  grounds  of  public  policy  that  no  obligation  arises  therefrom." 
Smith  y.  State,  supra. 
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This  principle  has  been  applied  in  various  cases  similar  to  the  one 
at  bar,  and  extended  also  to  those  agencies  performing  functions  of 
the  state.  Lewis  v.  State,  96  N.  Y.  71,  48  Am.  Rep.  607;  Martin  v. 
State,  120  App.  Div.  633,  105  N.  Y.  Supp.  540;  Corbett  v.  St.  Vin- 
cent's Industrial  School,  177  N.  Y.  16,  68  N.  E.  997;  Ackley  v.  Board 
of  Education,  174  App.  Div.  44,  159  N.  Y.  Supp.  249. 

[2]  The  right  and  power  of  the  Legislature  to  waive  the  state's  ex- 
emption from  liability  and  to  prescribe  the  conditions  of  recovery 
are  very  wide,  and  are  not  confined  to  the  principles  defining  liability 
in  actions  for  tort  between  individuals.  Thus  in  a  recent  case  recov- 
ery was  made  conditional  on  establishment  of  the  injury  and  of  the 
extent  of  damage  only,  without  necessity  of  any  proof  of  negligence  or 
freedom  from  contributory  negligence.  Munro  v.  State,  223  N.  Y. 
208,  119  N.  E.  444.  The  gist  of  that  case  is  found  in  the  court's  state- 
ment : 

"The  basis  for  such  allowance  has  been  the  moral  obligation  or  the  equity 
arising  out  of  the  facts." 

In  this  case  the  special  statute  quoted  makes  liability  conditional 
upon  proof  (1)  that  claimant's  "injuries  were  caused  through  the  fault, 
negligence  ana  carelessness  of  the  state,  its  officers  or  agents";  and 
(2)  "without  fault,  negligence  and  carelessness  of  said  Vincent  Mof- 
fat." The  determination,  therefore,  of  liability,  depends  upon  the  es- 
tabUshment  of  these  two  conditions.    They  are  questions  of  fact. 

The  claimant  has  argued  with  much  earnestness  that  the  prison  offi- 
cials had  no  right  to  require  Moffat  to  do  this  class  of  work,  under 
the  provisions  of  the  Constitution  and  statutes.  Const,  art.  3,  §  29; 
Prison  Law  (Consol.  Laws,  c,  43)  art.  7,  §  171.  We  are  at  a  loss  to 
know  how  this  contention,  if  valid,  would  aid  the  claimant.  If  the 
policy  and  course  of  the  prison  officials  were  contrary  to  statutory  pro- 
visions and  forbidden,  they  were  unlawful  and  without  the  scope  of 
authority  of  the  officials  so  acting.  It  would  seem  that  their  acts  in 
that  event  would  not  be  the  acts  of  the  state,  nor  of  its  agents  or 
officers,  as  such,  and  that  the  result  would  be  to  negative  liability  rather 
than  to  impose  it. 

[3]  However,  we  have  no  doubt  of  the  legality  and  propriety  of 
the  action  of  the  prison  officials  in  thus  employing  the  claimant.  The 
Constitution  (article  3,  §  29),  after  prohibiting  contract  prison  labor, 
provides : 

"This  section  shall  not  be  construed  to  prevent  the  Legislature  from  pro- 
viding that  convicts  may  work  for,  and  that  the  products  of  their  labor  may  be 
di$i)osed  of  to,  the  state  or  any  political  division  thereof,  or  for  or  to  any 
public  institution  owned  or  managed  and  controlled  by  the  state,  or  any 
political  dlTlalon  thereof." 

It  is  palpable  that  this  provision  permits  legislation  for  the  employ- 
ment of  convicts  in  work  "for  the  state"  or  any  political  subdivision 
thereof,  or  "for  any  public  institution  owned,  managed  or  controlled 
by  the  state,"  Prison  Law,  §§  170-177,  are  consonant  with  this  con- 
stitutional provision  and  provide  in  detail  for  the  cmplojrment  of  pris- 
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oners  in  harmony  with  it.  Beyond  cavil,  the  employment  of  prisoners 
in  labor  "for  the  state"  or  in  the  production  "of  useful  products,  ar- 
ticles and  supplies  needed  and  used  in  the  said  institutions,"  etc.,  is 
authorized  by  the  statute.  It  is  needless  to  quote  the  latter  at  length. 
Not' only  was  the  claimant's  work  strictly  "for  the  state,"  and  "for  a 
public  institution  owned  by  the  state,"  but  it  was  directed  to  the  pro- 
duction and  continuance  of  a  "supply"  needed  and  used  in  the  institu- 
tion, to  wit,  a  supply  of  electricity  for  light  and  other  purposes.  It 
is  true  that  the  narrow  construction  of  the  term  "supplies"  urged  by 
the  claimant  might  add  to  the  attractiveness  of  prison  abode.  No 
longer  might  prisoners  be  required  to  do  the  menial  work  of  the  in- 
stitutions in  the  care  of  the  building,  grounds,  cells,  etc.  These  tasks 
employees  of  the  state  would  do  for  them.  But  it  would  render 
prison  administration  absurd.     There  is  no  basis  for  the  contention. 

[4]  Nor  have  precedents  treating  "assumption  of  risk,"  or  the  "fel- 
low servant  rule"  any  application  here.  These  principles  have  to  do 
with  the  law  of  master  and  servant  and  have  their  basis  in  contractual 
relationship.  Here  no  contractual  or  voluntary  relationship  existed, 
nor  did  the  state  and  claimant  stand  in  the  position  of  servant  and 
master.  This  proceeding  is  sui  generis.  It  has  its  only  basis  in  the 
special  statute  by  which  the  state  assumed  liability  on  the  conditions 
prescribed.  Therefore  the  distinctions  made  in  various  decisions  to 
which  our  attention  had  been  called,  such  as  Citrone  v.  O'Rourke  Eng. 
Const.  Co.,  188  N.  Y.  339,  80  N.  E.  1092,  19  L.  R.  A.  (N.  S.)  340. 
and  Kranz,  as  Adm'r,  etc.,  v.  L.  I.  R.  Co.,  123  N.  Y.  1,  25  N.  E.  206, 
20  Am.  St.  Rep.  716,  are  inapplicable.  If  Moffat's  injuries  were  due  to 
the  negligence  of  the  state,  its  officers  or  agents,  and  the  claimant  was 
free  from  contributory  negligence,  he  is  entitled  to  an  award,  quite 
irrespective  of  various  of  the  rules  and  principles  which  define  and 
limit  liability  of  master  to  servant. 

[5]  Nicholson  v.  Greeley  Square  Hotel  Co.,  227  N.  Y.  345,  125  N. 
E.  541,  is  of  little  aid  in  this  connection.  That  case  merely  determined 
that  the  issues  of  the  defendant's  negligence  and  of  the  decedent's 
contributory  negligence,  upon  evidence,  were  for  the  jury.  This  court 
performs  functions  of  both  court  and  jury,  and  determines  all  issues 
of  law  and  fact.  There  is  no  doubt  that  the  questions  involved  here 
likewise  are  questions  of  fact. 

[8,  7]  We  are  unable  to  discern  any  negligence  on  the  part  of  the 
state,  its  officers  or  agents.  Their  conduct  lacked  nothing  in  due  and 
reasonable  care  and  prudence.  There  is  no  testimony  indicating  any 
detail  in  which  the  state  or  its  employees  failed  in  reasonable  care. 
The  claimant  himself  testified  that  fie  had  the  very  equipment  he  "was 
supposed  to  have"  to  do  the  actual  work  of  attaching  the  knobs.  He 
mentioned  no  device,  structure,  or  precaution  for  safety,  which  was 
customary  or  feasible  in  such  work,  which  was  not  available  to  him. 
Nowhere  in  the  testimony  is  there  any  suggestion  of  anything  which 
reasonably  could  have  been  done  or  furnished  which  would  have  pro- 
tected the  claimant.  In  the  Nicholson  Case  the  facts  were  such  that 
the  court  accurately  said,  "Possible  safeguards  readily  suggest  them- 
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selves.*'  But  here  none  of  the  witnesses  suggested  any,  and  the  court 
cannot  conceive  of  any  reasonable  device  or  safeguard  which  would 
have  made  the  place  of  work  safer.  The  court  at  the  trial  mentioned 
a  safety  belt.  The  claimant  expressly  repudiated  the  suggestion.  It 
is  true  that  the  claimant's  attorney  in  the  course  of  argument  vaguely 
suggested  that  "some  kind  of  a  small  platform  or  scaffolding  or  con- 
struction of  some  kind"  was  necessary.  But  the  testimony  and  the 
photographic  exhibits  indicate  the  doubtful  practicability  of  any  such 
structure.  It  is  as  likely  that  it  would  have  impeded  and  interfered, 
as  that  it  would  have  aided  in  the  work  among  the  wires.  But,  how- 
ever that  may  be,  the  state  and  its  representatives  owed  claimant  due 
or  reasonable  care  only.  They  were  not  obliged  to  furnish  the  best 
known  or  conceivable  appliances  or  safeguards,  but  only  such  as  were 
reasonably  safe  and  suitable  for  the  performance  of  the  small  task 
of  installing  the  kndbs  and  wires.  They  omitted  nothing  which  rea- 
sonable care  required.  Marsh  v.  Chickering  et  al.,  101  N.  Y.  396,  5 
N.  E.  56. 

[8]  Nor  was  the  claimant  guilty  of  contributory  n^ligence.  He 
went  about  the  work  according  to  instructions  and  as  a  reasonably 
careful  and  skilled  electrical  worker  would  do.  In  the  light  of  his 
injury,  methods  by  which  he  could  have  avoided  it  readily  suggest 
themselves ;  but  these  come  to  mind  after  the  event.  He  did  nothing 
which  reasonable  care  would  preclude.  Although  some  slates  were 
loose  or  broken,  we  find  as  facts  that  it  was  not  negligence,  under  the 
circumstances,  for  the  state  to  require  the  claimant  to  perform  this 
particular  work  on  the  roof,  or  contributory  negligence  for  the  claim- 
ant to  do  it  in  the  way  he  attempted.  It  does  not  follow  from  the 
evidence  that  the  roof  was  in  a  dangerous  condition  generally,  or  at  the 
place  where  the  work  was  to  be  done.  It  is  not  unusual  for  a  slate  to 
break  or  become  dislodged  under  such  circumstances,  in  a  roof  which 
is  in  reasonably  good  repair.  In  any  event,  the  claimant  would  be 
equally  at  fault  with  Neaffie.  We  repeat,  however,  that  neither  of 
them  was  unreasonably  remiss.  In  Paul  v.  Cons.  Fire  Works.  Co.,  212 
N.  Y.  117,  105  N.  E.  795,  the  court  wrote: 

"In  accidents  of  employment,  especially  where  the  Injuries  are  serious, 
there  is  a  tendency  always  to  impute  blame  to  some  one.  The  servant 
blames  his  master;  the  master  attributes  contributory  negligence  to  his 
servant.  We  are  apt  to  forget  that  accidents  are  not  infrequent,  for  which 
no  one  is  really  to  blame  at  all." 

The  injury  to  the  claimant  was  "pure  accident."  It  was  one  of 
that  class  of  injuries  which  befall  men  when  no  one  has  failed  in  any 
reasonable  requirement  of  care  or  prudence.  For  such  an  accident^ 
however  imfortunate,  there  can  be  no  recovery. 

The  claim  is  dismissed. 

ACKERSON,  P.  J.,  concurs. 
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(110  Misc.  Bep.  17) 

In  re  DEXTER'S  ESTATES. 

(Sarrogate's  Ck)urt,  New  York  Oonnty.    June  22,  1921.) 

1.  Wills  ^a^ieS— Statute  as  to  revocatioo  In  forte  at  testator's  death  gov- 


Though,  when  a  will  which  bequeathed  testator's  property  to  the 
woman  he  subsequently  married  was  executed.  Decedent  Estate  Law,  f 
85,  providing  that  the  marriage  of  testator  shall  be  deemed  to  revoke  a 
will,  was  in  force,  but  that  section  was  amended  by  Laws  1919,  c.  293,  be- 
fore the  testator's  death,  so  as  to  avoid  revocation,  if  the  will  makes  pro- 
vision for  the  wife  or  children,  the  validity  of  the  wlU  is  governed  by  the 
law  in  force  at  the  testator's  death,  and  it  is  not  revoked  as  to  the  widow. 

2.  Wills  <e=>191— Will  revoked  by  statute  as  to  birtii  of  issue  can  be  admitted 

to  probate. 

Where  a  will  executed  before  testator's  marriage  provided  for  the 
woman  whom  he  subsequently  married,  but  did  not  provide  for  the 
issue  of  such  marriage,  so  that  the  will  is  deemed  revoked  as  to  such 
issue  by  Decedent  Estate  Law,  §  35,  as  amended  by  Laws  1919,  c.  293,  it 
should  be  admitted  to  probate;  the  real  question  being  one  of  distribu- 
tion. 

3.  Executors  and  actaiinistrators  <e=>26(l)— Nonresident  executor  must  give 

b<Mid,  though  not  required  by  vrllt 

Under  the  express  provisions  of  Code  Civ.  Proc.  f§  2564,  2567,  an 
executor,  named  in  the  will  and  not  required  thereby  to  give  bond,  must 
give  bond,  if  he  is  a  nonresident  of  the  state. 

In  the  matter  of  the  estate  of  Wilson  C.  Dexter.  Proceeding  for  the 
probate  of  an  alleged  will,  propounded  by  the  widow  of  decedent,  and 
opposed  by  the  special  guardian  of  infant  children.  Will  admitted  to 
probate. 

Barker,  Donohue,  Anderson  &  Wylie,  of  New  York  City,  for  pro- 
ponent. 
James  Regan  FitzGerald,  of  New  York  City,  special  guardian. 

FOLEY,  S.  The  alleged  will  of  decedent  was  executed  April  24, 
1911.  At  that  time  he  was  unmarried.  By  this  instrument  all  of  the 
property  of  decedent  was  devised  and  bequeathed  to  Helen  T.  Fille- 
brown,  who  subsequently  became  his  wife.  He  left  him  surviving  his 
widow  and  two  infant  children,  the  issue  of  that  marriage.  Decedent 
died  February  6,  1921,  a  resident  of  this  county. 

[1]  The  alleged  will  is  propounded  by  the  widow.  The  special 
guardian  has  filed  an  answer,  in  which  he  asks  that  probate  be  denied, 
as  the  alleged  will  was  revoked  by  section  35,  Decedent  Estate  Law 
(Consol.  Laws,  c.  13).  That  section  as  amended  by  chapter  293,  Laws 
of  1919,  reads  as  follows : 

"If  after  making  any  will,  such  testator  marries,  and  the  husband  or  wife, 
or  any  issue  of  such  marriage,  survives  the  testator,  such  will  shall  be 
ileemed  revoked  as  to  them,  unless  provision  shall  have  been  made  for  them 
by  some  settlement,  or  they  shall  be  provided  for  in  the  will,  or  in  such  way 
mentioned  therein  as  to  show  an  intention  not  to  make  such  provision,  and 
such  surviving  husband  or  wife,  and  the  issue  of  such  marriage,  shall  be  en- 
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titled  to  the  same  rights  in,  and  to  the  same  share  or  portion  of  the  estate  of 
said  testator  as  they  would  have  been.  If  such  will  had  not  been  made. 

•        ♦         ♦  M 

By  the  same  amendment  section  36,  Decedent  Estate  Law,  was  re- 
pealed; the  amendment  making  section  35  comprehensive  enough  to  in- 
clude this  section.  This  was  the  law  in  effect  at  the  time  of  decedent's 
death.  At  the  time  of  the  execution  of  the  alleged  will  former  section 
35,  Decedent  Estate  Law,  provided  for  the  revocation  of  a  will  under 
the  circumstances  here  presetit.  The  answer  of  the  special  guardian 
was  evidently  interposed  under  the  impression  that  the  law  at  the  tinie 
of  the  execution  of  the  will  should  control.  There  is  nothing  in 
present  section  35,.  Decedent  Estate  Law,  which  makes  it  retroactive 
or  limits  its  application  in  any  way.  I  am  of  the  opinion  that  the  law 
to  be  applied  is  that  in  effect  at  the  time  of  the  death  of  decedent. 
Matter  of  Cutler,  114  Misc.  Rep.  203,  186  N.  Y.  Supp.  271 ;  Matter  of 
Gaffken,  114  Misc.  Rep.  693,  187  N.  Y.  Supp.  255,  affirmed  197  App. 
Div.  257, 188  N.  Y.  Supp.  852  (Second  Department). 

[2]  As  the  testator  left  issue  surviving  who  were  not  provided  for 
by  any  settlement  or  by  the  will,  the  instrument  offered  for  probate  is 
to  be  deemed  revoked  as  to  them.  Section  35,  Decedent  Estate  Law. 
As  the  wife  is  provided  for  in  the  will,  it  is  valid  as  to  her,  subject  to 
the  partial  revocation  referred  to  above,  and  should  be  admitted  to 
probate.    The  real  question  is  one  of  distribution. 

[3]  The  special  guardian  also  files  objections  to  the  issuance  of  let- 
ters testamentary,  in  the  event  of  probate,  without  a  bond.  As  the 
executor  named  in  the  will  is  a  nonresident,  this  obiection  is  well 
taken.  Sections  2564,  2567,  C.  C.  P.  Should  he  qualiiEy,  a  bond  will 
be  required  in  the  sum  of  $27,000.- 

T)ecreed  on  notice  accordingly. 


(116  Misc.  Rep.  48)  ^  ^  ^^g  ^^^^ 

(Surrogate's  Court,  New  York  County.     June  30,  1921.) 

1.  Contempt  €»>2S— No  oontemfyt  for  failure  to  comply  with  decrees,  unless 

there  was  service,  aeeompanied  with  proper  demand  for  eomplianee. 

Before  respondents  can  be  adjudged  In  contempt  for  failure  to  comply 
with  the  requirements  of  two  decrees  of  the  court,  it  must  appear,  not 
only  that  certified  copies  of  the  decrees  with  which  they  were  required  to 
malce  compliance  were  serred  on  them,  but  that  such  service  was  ac- 
companied with  due  and  proper  demand  for  them  to  comply  witii  the 
terms  of  the  decrees. 

2.  Contempt  ^»26— Demand  for  eompUanoe  with  decrees*  to  charge  re- 

fusing parties  with  contempt,  must  obsert'e  certain  formalities. 

Demand  for  compliance  with  decrees  of  court,  to  put  the  refusing  par- 
ties in  contempt,  must  be  made  by  the  trustee  or  other  legally  appointed 
representative  in  person,  or,  in  case  of  a  corporation,  by  one  of  its  duly 
authorized  officers,  or  by  the  attorney  in  the  original  proceeding  per- 
sonally, or  by  a  person  especially  authorized  by  the  representative,  which 
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authorlzatloii  must  be  in  writing,  acknowledged  by  the  representatiTe, 
wliile  the  original  should  be  exhibited  to  respondents  at  the  time  of  the 
demand,  while  the  demand  should  be  for  immediate  payment  to  the  party 
presenting  it 

In  the  matter  of  the  estate  of  Henry  Amy.  On  application  to  pun- 
ish for  contempt  for  failure  to  comply  with  two  decrees  of  court. 
Application  denied. 

Francis  Dwight  Dowley,  of  New  York  City,  for  Louis  H.  Amy  and 
Ernest  J.  H.  Amy. 

Larkin,  Rathbone  &  Perry,  of  New  York  City,  for  cestui  que  trust 
and  substituted  trustee. 

FOLEY,  S.  [1]  This  is  an  application  to  punish  respondents  for 
contempt  for  failure  to  comply  with  the  requirements  of  two  decrees 
of  this  court.  Before  the  respondents  can  be  adjudged  to  be  in  con- 
tempt, it  must  appear,  not  only  that  certified  copies  of  the  decrees  with 
which  they  were  required  to  make  compliance  were  served  upon  them, 
but  that  such  service  was  accompanied  with  due  and  proper  demand  for 
them  to  malce  compliance  Y^ith  the  terms  of  the  decrees.  Flor  v. 
Flor,  73  App.  Div.  262,  76  N.  Y.  Supp.  813 ;  Delanoy  v.  Delanoy,  19 
App.  Div.  295,  46  N.  Y.  Supp.  106;  Bradbury  v.  Bliss,  23  App.  Div. 
606,  48  N.  Y.  Supp.  912;  Matter  of  Scheuer,  161  App.  Div.  525,  146 
N.  Y.  Supp.  707;  Matzke  v.  Matzke,  185  App.  Div.  533,  173  N.  Y. 
Supp.  244;  Judiciary  Law  (Consol.  Laws,  c.  30)  §  756. 

[2]  It  has  been  the  invariable  rule  and  policy  of  this  court  that  the 
demand  must  be  made  by  the  trustee  or  other  legally  appointed  repre- 
sentative in  person,  or,  in  case  of  a  corporation,  by  one  of  its  duly  au- 
thorized officers,  or  by  the  attorney  in  the  original  proceeding  personal- 
ly, or  by  a  person  especially  authorized  by  the  representative.  This 
authorization  must  be  in  writing,  acknowledged  by  the  representative, 
and  the  original  should  be  exhibited  to  the  respondent  at  the  time  of 
demand.  Fowler,  S.,  Matter  of  John  Hartmann,  L.  J.  August  16,  1917; 
Cohalan,  S.,  Matter  of  Kirby.  L.  J.  March  24,  1915;  Matter  of  Varet, 
L.  J.  October  19,  1917;  Arnold,  S.,  Matter  of  Lawes,  L.  J.  January 
11.  1897:  Rollins,  S.,  Matter  of  Hanfling.  Surr.  Decs.  1884,  pp.  234  and 
291.  The  demand  should  have  been  for  immediate  payment  by  the 
respondent  to  the  party  presenting  the  same.  The  demand  here  did  not 
comply  with  these  formalities. 

The  application  is  denied,  without  prejudice  to  renewal  on  compli- 
ance with  these  decisions  and  the  provisions  of  the  Judiciary  I^w. 
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IHARKS  ARNHEIM,  Ine.,  y.  HILLMAN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  25,  1021.) 

L  Ai^peal  and  error  ^=»863— Character  oi  trade  unioa  against  wtiidi  lojunc^ 
tlon  is  soagfat  not  determined  on  appeal  from  preliminary  bearing. 

On  appeal  from  an  order  denying  a  temporary  injunction  against  a 
trade  union,  the  charge  of  plaintiff  that  the  union  was  a  disloyal  organi- 
sation will  not  he  determined,  where  the  affidavits  in  that  respect  were 
conflicting,' but  will  be  left  for  determination  upon  the  final  hearing. 

2.  lojunetion  <e=>101(l)— Employer  Is  entitled  to  iiffoteciioo  against  unlaw- 

ful acts  by  trade  union  memben. 

An  employer,  against  whom  a  strike  has  been  declared,  is  entitled  to 
protection  against  unlawful  acts  by  members  of  the  trade  union  con- 
ducting the  strike. 

3.  Injunction  ^=»147— -Affldavll  showing  unlawful  acto  held  to  warrani  in- 

Jonctioa  against  picketing  by  trade  unioo. 

In  a  suit  against  a  trade  union  for  injunction  against  picketing,  affi- 
davits by  numerous  employ te  and  contractors  of  plaintiff  that  they  had 
been  assaulted  by  pickets  and  other  members  of  Che  defendant  union, 
though  denied  by  the  union,  held  sufficient  to  warrant  an  injunction  pen- 
dente lite  against  picketing  the  plaintiff's  place  of  business,  interfering 
with  its  conduct  or  hampering  its  employes. 

Dowllng,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Marks  Arnheim,  Incorporated,  against  Sidney  HiUman, 
individually  and  as  general  president  of  the  Amalgamated  Clothing 
Workers  of  America,  and  others.  From  an  order  denying  plaintiff's 
motion  for  an  injunction  pendente  lite,  plaintiff  appeals.  Reversed, 
and  motion  for  injunction  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWIylNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Deiches  &  Goldwater,  of  New  York  City  (Maurice  Deiches,  of 
New  York  City,  of  counsel,  and  Francis  L.  DriscoU,  pf  New  York 
City,  on  the  brief),  for  appellant. 

Lowenthal  &  Szold,  of  New  York  City  (Robert  Szold,  of  New 
York  City,  of  counsel,  and  Louis  W.  McKernan,  of  New  York  City, 
on  the  brief),  for  respondents. 

GREENBAUM,  J.  The  action  is  brought  for  a  permanent  injunc- 
tion fo  restrain  the  defendants,  their  agents  and  confederates,  from 
picketing  the  places  of  business  of  the  plaintiff,  from  interfering  with 
its  employees  in  the  dispatch  of  its  business,  from  inducing  its  em- 
ployees to  vtolate  their  contracts  of  employment  with  the  plaintiff,  and 
finally  for  a  dissolution  of  the  defendant  associations  on  the  ground 
that  they  are  illegal  bodies  engaged  in  common-law  conspiracies  in 
restraint  of  trade.    There  is  also  a  prayer  for  money  damages. 

The  plaintiff  is  a  corporation  engaged  in  the  business  of  tailoring 
men's  clothes  upon  special  orders  of  individual  customers.  It  was 
incorporated  in  1912,  having  succeeded  to  the  business  of  the  same 
general  nature  formerly  conducted  by  Marks  Arnheim  individually 

^=:»For  other  cases  see  same  topic  A  KBT-NUHBER  in  all  Key-Numbered  Dlgesti  A  Indexes 
189  N.Y.S.— 24 
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for  34  years  prior  to  plaintiff's  incorporation.  Its  annual  business 
amounts  to  about  $2,000,000,  and  it  ordinarily  employs  about  400 
workers.  From  August,  1919,  to  November,  1920,  ^e  plaintiff  con- 
ducted a  union  shop,  employing  only  members  of  the  Amalgamated 
Clothing  Workers  of  America,  an  unincorporated  membership  associa- 
tion of  workers  in  the  clothing  trade  throughout  the  United  States, 
of  which  one  Sidney  Hillman  is  general  president,  and  having  one  of 
its  principal  offices  in  the  city  of  New  York.  Under  its  constitution, 
its  general  executive  board  has  the  "power  and  authority  to  call  and 
authorize  strikes  and  to  direct  and  declare  boycotts."  The  individual 
members  of  that  association  are  constituted  members  of  the  certain 
local  unions  authorized  and  created  under  its  constitution,  wliich 
*'from  time  to  time  designate  and  select  delegates  to  attend  the  gen- 
eral convention  of  the  said  Amalgamated  Clothing  Workers  of  Amer- 
ica, and  that  said  delegates  elect  the  members  and  officers  of  the  gen- 
eral executive  board." 

It  is  admitted  by  the  defendants  that  the  New  York  joint  board 
consists  of  delegates  elected  by  a  number  of  local  unions  in  New  York 
and  its  immediate  vicinity,  which  are  affiliated  with  the  Amalgamated 
Clothing  Workers  of  America.  The  moving  papers  show,  and  the 
fact  is  not  disputed,  that  prior  and  up  to  May,  1919,  the  plaintiff 
conducted  an  open  shop,  employing  men  regardless  of  their  union 
affiliations,  who  were  paid  on  a  piece-work  basis;  that,  the  Amalga- 
mated Clothing  Workers  of  America  having  secured  a  membership  of 
a  considerable  number  of  the  workers,  in  plaintiff's  shop,  a  strike  was 
called  by  the  union,  which  resulted  in  an  agreement  with  plaintiflF 
pursuant  to  which  it  took  back  the  workmen  who  had  struck  and  em- 
ployed only  members  of  that  association. 

Plaintiff  asserts  that  it  became  apparent  during  April,  1920,  that  the 
production  in  its  shop  was  falling  off  considerably,  and  "that  the 
workers  were  not  producing  sufficient  to  warrant  the  wages  they  were 
receiving" ;  diat  there  were  14  workers  who  were  found  to  be  "inef- 
ficient and  trouble  makers,  and  jvho  were  hindering  the  honest  work- 
men from  giving  a  full  day's  work  for  a  full  day's  pay";  that  the 
plaintiff  complained  to  the  union  of  the  foregoing  conditions,  and 
asked  that  the  plaintiff  be  permitted  to  discharge  these  workers. 
Among  others,  it  complained  to  one  Jack  Isreal,  who  was  the  chairman 
of  the  shop  workers,  of  the  manner  in  which  the  work  was  being  done, 
and  was  told  that  he  was  unable  to  do  anything  to  better  conditions, 
but  suggested  that  Mr.  Arnheim,  president  of  the  plaintiff,  make  a 
complaint  to  the  joint  board;  that  conferences  thereafter  were  held 
with  the  representatives  of  the  joint  board,  as  a  result  of  which  there 
was  an  increased  production  for  a  short  time,  but  which  thereafter 
again  fell  off,  so  that  the  cost  of  production  of  a  garment  was  so 
high  that  it  could  not  be  offered  to  the  public  at  a  reasonable  price, 
and  in  consequence  of  which  the  sales  of  plaintiff  were  very  largely 
reduced ;  that  the  plaintiff  negotiated  with  the  board  for  the  purpose 
of  "fixing  a  standard  of  production  for  the  shop  with  no  reduction 
from  the  present  scale  of  wages,  but  with  the  right  on  plaintiff's  part 
to  make  deductions  from  the  weekly  wage" ;  that  this  proposition  was 


Digitized  by 


Google 


Sup.  Ct)  MARKS  ABNHEIM,  INC.  V.  HILL.MAN  371 

(189  K.Y.&) 

refused  by  the  union  officials,  and  as  conditions  grew  steadily  worse 
plaintiff  concluded  on  November  27,  IS^O,  to  discontinue  its  tailoring 
shops  entirely  and  to  discharge  every  worker  therein;  that  its  presi- 
dent was  asked  by  Shiplacoff,  who  was  the  manager  of  the  joint 
board,  what  he  meant  by  so  doing,  and  when  told  that  plaintiff  had 
decided  definitely  to  run  the  shop  as  an  open  shop  on  piece-work  basis, 
Shiplacoff  replied: 

"You  will  be  sorry,  as  we  will  not  allow  you  to  continue  business  as  an 
open  shop  without  recognizing  the  union." 

In  the  affidavit  of  Shiplacoff  touching  upon  the  difference  just  re- 
cited, it  is  stated  that  his  "investigation  showed  that  the  difficulty  with 
production  in  the  Arnheim  shop  was  that  the  management  was  bad 
and  the  work  was  not  continuous'' ;  but  he  does  not  deny  having  made 
the  statement  just  quoted.  Thereafter  the  plaintiff  sent  out  all  its 
tailoring  work  to  outside  contractors,  and  no  manufacturing  was  done 
on  the  premises  of  the  plaintiff,  excepting  that  it  retained  a  small  tail- 
oring force  at  the  shop  for  alteration  work  and  for  the  cutting  of 
the  garments  before  being  sent  out  to  be  made  up,  and  tliat  plaintiff 
sought  contractors  running  open  shops  to  do  its  work,  in  order  to 
avoid  differences  with  the  Amalgamated  Clothing  Workers  of  Ameri- 
ca, or  with  any  of  its  agents,  representatives,  or  members. 

About  ten  days  after  the  plaintiff  closed  its  shop,  a  number  of  the 
former  employees  of  the  plaintiff  and  other  members  of  the  associa- 
tion began  picketing  in  front  of  its  three  stores,  situated,  respectively, 
at  Ninth  street  and  Broadway,  30  East  Forty-Second  street  and  Fifty- 
First  street  and  Broadway.  It  is  also  alleged  in  the  moving  papers 
that  the  Amalgamated  Clothing  Workers  of  America  is  not  an  ordi- 
nary trade  union,  "but  is  a  radical  departure  in  unionism  by  the  rev- 
olutionary element  of  the  clothing  workers,  who  openly  preach  vio- 
lence to  attain  their  purpose  of  securing  the  means  and  instruments 
of  production  and  destroying  all  private  and  individual  ownership," 
and  that  it  is  not  recognized  by  the  American  Federation  of  Labor, 
but  that  it  is  composed  "practically  of  all  foreigners  unaccustomed 
and  unacquainted  with  American  institutions  and  ideals,  and  that,  as 
deponent  is  informed  and  verily  believes,  a  very  small  proportion  of 
said  members  are  citizens  of  the  United  States." 

In  support  of  this  charge  special  attention  is  directed  to  the  pre- 
amble of  the  constitution  of  the  defendant  Amalgamated  Clothing 
Workers  of  America  which  recites  as  its  fundamental  purpose  the 
following : 

"The  industrial  and  inter-industrial  organization,  built  upon  the  solid  rock 
of  clear  knowledge  and  class  consciousness,  wiU  put  the  organized  working 
class  in  actual  control  of  the  system  of  production,  and  the  working  class 
will  then  be  ready  to  take  possession  of  it." 

The  defendants  deny  that  the  plaintiff's  interpretation  placed  upon 
the  foregoing  quotation  of  its  constitution  is  justified,  and  assert  that 
it  was  couched  in  labor  union  rhetoric  "merely  to  convey  the  idea  that 
it  is  in  favor  of  modem  industrial  trade  unionism  as  a  necessary  de- 
velopment of  the  trade  union  movemer^"    Defendants  also  assert  that 


Digitized  by 


Google 


372  189  NEW  YORK  SUPPLBMENT  (Sup.  Ct. 

they  are  loyal  to  the  principles  of  the  American  government,  and  that 
they  were  organized  for  the  purpose  of  effecting  a  nation-wide  plan 
of  co-operation  and  collective  bargaining  with  the  employers  of  cloth- 
ing labor,  for  the  purpose  of  establishing  proper  standards  and  rela- 
tions between  employers  and  employees,  and  **bringing  about  law  and 
order  into  the  industry,  and  in  substituting  reason  for  brute  force," 
and  that  the  system  and  policy  pursued  by  it  have  been  satisfactory  1o 
many  of  the  largest  clothing  manufacturers  in  the  United  States. 

In  corroboration  of  the  claim  of  defendants  that  the  purposes  and 
methods  adopted  and  pursued  by  them  were  designed  for  the  benefit 
of  both  employer  and  employee,  they  submit  many  reports  and  affi- 
davits of  professors  and  others  prominent  in  the  domain  of  economics 
and  sociology,  approving  of  its  activities.  It  is  clear,  however,  that 
such  opinion  evidence  is  not  only  incompetent,  but  it  has  nothing  to  do 
with  the  plaintiff's  charge  of  disloyalty.  Besides,  in  passing,  it  should 
be  observed  that  the  criticized  preamble  was  evidently  interpreted  by 
one  of  their  leading  members  in  a  speech  delivered  b^  him  to  justify 
plaintiff's  criticisms  against  the  defendant  unions.  It  is  true  that  upon 
this  motion  they  disclaim  approval  of  the  sentiments  of  their  asso- 
ciates, but  it  does  not  appear  that  they  have  ever  taken  official  action 
disavowing  the  disloyal  sentiments  of  their  spokesman. 

[1,2]  It  is,  however,  apparent  that  the  court  is  not  in  a  position  up- 
on the  record  before  it  to  determine  whether  the  defendant  Amalga- 
mated Clothing  Workers  of  America  is  a  mischievous,  disloyal,  and 
un-American  organization.  The  proper  forum  for  threshing  out  the 
matter  of  its  character  and  aims  would  be  upon  the  trial  of  the  ac- 
tion. We  shall  therefore,  on  this  appeal,  disregard  the  serious  accusa- 
tion against  the  Amalgamated  Clothing  Workers  of  America,  and  as- 
sume that  it  is  a  loyal  American  association,  and  consider  the  question 
before  us  upon  other  features  of  the  ^case.  Nor  do  we  consider  it 
necessary  upon  this  appeal  to  pass  upon  the  merits  of  the  controversy 
between  the  parties  to  this  action,  since  of  necessity  such  a  question 
cannot  be  satisfactorily  determined  upon  the  conflicting  affidavits  be- 
fore us.  We  are  thus  brought  to  the  consideration  of  the  alleged 
overt  acts  of  lawlessness  on  the  part  of  the  defendants  after  Novem- 
ber 27,  1920.  In  the  exercise  of  that  freedom  of  action  which  the 
defendants  themselves  assert  on  their  own  behalf,  plaintiff  and  its 
employees  are  entitled  to  protection  against  lawless  acts,  which  are 
calculated  to  interfere  with,  hinder,  or  harass  them  in  the  pursuit  of 
their  chosen  lawful  vocations. 

[3]  Upwards  of  40  affidavits  were  submitted  by  plaintiff,  which, 
read  in  connection  with  the  opposing  affidavits,  disclose  a  persistent 
and  organized  campaign  of  unlawful  acts  of  assault,  abuse,  threats, 
and  intimidation  towards  the  employees  .of  the  plaintiff,  and  also  to- 
wards the  contractors  to  whom  plaintiff  was  sending  the  work.  The 
moving  affidavits  set  forth  with  sufficient  detail  the  matters  to  which 
they  refer,  and  in  a  large  number  of  cases  the  names  of  those  who 
are  charged  with  lawlessness  and  misconduct  are  given.  There  were 
6  convictions  for  assault.  It  is  true  that  those  thus  accused  deny  the 
commission  of  the  specific  acts  with  which  they  are  charged,  and  give 
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versions  of  the  alleged  occurrences  which,  if  correct,  would  indicate 
that  the  strikers  were  very  gentle  and  considerate  towards  the  plain- 
tiff's employees.  This  is  highly  improbable.  The  timidity  which  nat- 
urally might  be  expected  on  the  part  of  employees  of  a  firm  against 
whom  a  strike  is  pending  to  oake  any  affidavits  hostile  to  defendants 
is  an  added  circumstance  for  crediting  the  testimony  of  these  witnesses 
as  to  specific  lawless  acts  of  which  they  assert  they  were  the  victims. 
On  the  other  hand,  it  is  a  matter  of  common  knowledge  that  one 
charged  with  the  commission  of  a  crime  is  not  prone  to  admit  his  guilt 

The  answering  affidavits  indicate  clearly  that  troublous  incidents 
occurred,  in  which  the  plaintiff's  employees  and  members  of  the  de- 
fendants' union  were  involved.  The  defendants  admit  the  methods 
pursued  by  them  in  visiting  the  various  shops  of  plaintiff's  contractors 
for  the  purpose  of  ascertaining  whether  they  were  engaged  in  doing 
work  for  the  plaintiff.  The  ^davits  of  one  John  Foerster,  one  of 
these  contractors  and  of  his  sons,  uncontradictedly  show  that  strange 
men  came  to  his  workshop  in  Brookl3m  on  the  pretense  of  looking  for 
work,  looked  over  the  garments  that  were  being  then  tailored,  and 
discovered  that  the  shop  was  engaged  in  making  garments  for  the 
plaintiff;  that  later  in  the  day  about  25  men  came  to  affiant's  shop 
and  tried  to  force  an  entrance,  which  they  were  unable  to  accomplish, 
owing  to  the  fact  that  the  daughter  of  Mr.  Foerster  prevented  them 
from  getting  into  the  building;  that  two  weeks  later  about  10  or  12 
strange  men  came  to  the  shop,  and  when  asked  what  they  wanted  they 
refused  to  state  their  mission,  and  were  thereupon  ordered  to  leave  the  . 
premises.  It  is  also  averred  that  on  March  25th  a  number  of  men 
came  to  Foerster's  house  for  the  purpose  of  entering  it,  and,  having 
been  refused  admittance,  they  went  to  the  rear  of  an  adjoining  house, 
breaking  a  lock  to  gain  entrance,  climbed  over  the  fence,  and  attacked 
Foerster's  sons  with  knives,  and  threw  water  over  Foerster  himself; 
that  one  of  his  sons  received  a  stab  wound  in  the  arm  and  a  cut  over 
one  of  his  eyes,  and  another  son  was  stabbed  in  the  arm;  that  one 
of  these  assailants  was  captured  and  arrested  by  the  police,  and  was 
held  for  trial. 

Another  contractor,  De  Sanctis  by  name,  testified  that  in  January, 
1921,  a  number  of  men  called  at  his  place  on  several  occasions,  assert- 
ing that  they  were  connected  with  the  Amalgamated  Clothing  Workers 
of  America,  and  stated  that  they  desired  him  to  show  them  for  whom 
the  work  in  his  shop  was  being  done.  He  refused  to  comply  with  their 
demands,  stating  that  he  was  conducting  an  open  shop,  and  it  was  no- 
body's business  for  whom  the  shop  was  working.  Subsequently  about 
15  men  came  to  his  factory  and  demanded  to  see  the  work  tickets,  and 
according  to  the  affidavit  of  De  Sanctis : 

"They  circulated  in  deponent's  shop,  assuming  a  threatening  attitude  towards 
the  employees  of  deponent's  firm,  and  told  these  employees  that  they  must 
immediately  stop  work  and  go  with  them  to  the  joint  board  of  the  Amalga- 
mated Clothing  Workers  of  America  and  sign  up  with  the  union." 

De  Sanctis  avers  that  thereafter  he  consented  to  go  with  the  men 
who  called  upon  him  to  the  joint  board  at  a  meeting  place  on  East 
Fourth  street;  that  he  went  there,  and  was  told  by  one  who  acted  as 
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chairman  of  the  board  that  deponent's  firm  must  stop  work,  and  fur- 
ther— 

"that  the  worker?  of  deponent's  firm  would  be  signed  up  as  members  of  the 
Amalgamated  Clothing  Workers  of  America,  and  that  deponent's  firm  would 
f>e  told  for  whom  work  could  be  done,  and  that  they  could  work  only  for 
houses  that  had  settled  with  the  Amalgamated  Clothing  Workers  of  America 
with  the  consent  of  the  Joint  board." 

Deponent  avers  that  he  absolutely  refused  to  have  any  dealings 
whatever  with  the  defendant  association,  and  stated  that  he  would  con- 
tinue to  run  his  shop  as  he  saw  fit ;  that  he  was  an  American  citizen, 
and  that  he  had  a  right  to  freedom  of  action  to  conduct  his  own  busi- 
ness, free  from  any  dictation,  and  that  he  could  work  for  whom  he 
wanted.    He  also  avers  that — 

"on  February  8,  1921,  just  after  deponent  had  left  the  place  of  business  of 
Marks  Arnheim,  Incorporated,  at  Broadway  and  Ninth  street,  and  at  about 
Tenth  street  and  Fourth  avenue,  deponent  was  assaulted  by  some  men  who 
deponent  had  seen  picketing  in  front  of  the  establishment  of  said  Marks  Arn- 
heim, Incorporated,  and  was  struck  on  the  neck,  knocked  down,  and  stunned. 
On  rising  he  could  not  find  the  men  who  had  assaulted  him,  and  started  to  go 
towards  University  Place  and  Tenth  street  followed  by  an  ever-increasing 
crowd,  among  whom  he  recognized  a  number  of  men  whom*  he  had  seen 
picketing  about  the  store  of  Marks  Arnheim,  Incorporated,  at  Ninth  street 
and  Broadway.  Threats  of  personal  violence  were  made  by  persons  in  the 
crowd,  until  deponent  took  his  revolver  from  his  pocket  and  shouted  that  he 
would  shoot  the  first  man  who  attacked  him.  In  the  meantime  a  policeman 
arrived,  and  deponent  was  taken  into  custody  for  carrying  a  revolver,  and 
taken  to  court.  There  deponent  proved  that  he  had  a  permit  granted  by  the 
police  department  for  deponent's  personal  protection,  because  of  threats  of 
personal  violence  against  the  deponent,  and  because  deponent  handled  the 
pay  rolls  of  deponent's  firm.     Deponent  was  thereupon  discharged." 

Referring  to  the  occasion  when  De  Sanctis  was  assaulted,  the  de- 
fendants interposed  an  affidavit  on  the  part  of  one  Sherman,  and  cor- 
roborated by  one  De  Mattia,  alleging: 

"We  met  him  (meaning  De  Sanctis)  shortly  after  he  came  out  of  Marks 
Amheim's  shop.  He  had  left  there,  and  we  were  Just  leaving  the  pickets, 
having  been  relieved  by  other  persons.  I  addressed  him  and  said :  •Will  you 
please  be  kind  enough  to  tell  me  whether  you  are  working  in  Amheim's 
store?'  I  did  not  say  this  in  a  threatening  manner,"  but  merely  asked  him 
that  question.  Without  waiting  for  any  further  remarks,  this  man  De 
Sanctis  pulled  a  revolver  from  his  pocket  Ralph  De  Mattia  and  myself 
naturally  drew  back.  One  of  Wanamaker's  drivers,  who  had  seen  this,  hand- 
ed me  a  whistle  to  call  a  policeman.  I  blew  the  whistle,  but  there  was  no 
policeman  there,  and  a  chauffeur  then  offered  to  take  us  to  Second  avenue  In 
his  automobile  for  a  policeman.  We  found  a  policeman  and  told  what  had 
happened.  He  came  back  to  the  comer  of  Second  avenue  and  Eleventh  s{feet 
with  us,  and  there  we  saw  this  man  still  holding  his  revolver  in  his  tend, 
talking  to  and  threatening  a  man  who  was  an  utter  stranger  to  us." 

Direct  proof  of  a  conspiracy  is  rarely  available.  Conspiracies  are 
ordinarily  hatched  in  secret.  The  incriminating  circumstances  sur- 
rounding the  acts  of  conspirators,  the  cumulative  testimony  of  many 
witnesses,  who  have  no  apparent  reasons  for  inventing  occurrences 
or  falsely  testifying,  and  the  strong  probabilities  that  the  incidents  nar- 
rated took  place,  justifying  the  conclusion  that  the  members  of  de- 
'  fendants'  union  were  guilty  of  many  acts  of  lawlessness  and  imjusti- 
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fiable  interferences  with  the  plaintiff's  business,  and  that  the  picketing 
was  not  peacefully  nor  legally  conducted. 

The  order  denjdng  the  motion  for  an  injunction  pendente  lite  should 
be  reversed,  with  $10  costs  and  disbursements,  and  the  defendants  en- 
joined from  further  picketing  in  front  of  the  plaintiff's  place  of  busi- 
ness, and  from  interfering  with  the  conduct  of  the  free  dispatch  of 
the  plaintiff's  business,  or  in  any  manner  hampering,  hindering,  or 
harassing  plaintiff's  employees. 

CLARKK,  P.  J.,  and  SMITH,  J.,  concur. 
PAGE,  J.,  concurs  in  result. 
DOWUNG,  J.,  dissents. 


(197  App.  Div.  763) 

POTTASH  et  al.  ▼.  CLEVELAND^AKRON  BAG  00. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Sales  ^:»2— Made  where  broker  exdianged  bought  and  sold  notes. 

Where  sale  of  goods  was  negotiated  by  brokers  in  the  city  of  New  York 
between  residents  of  other  states,  and  the  bought  and  sold  notes  were 
sent  to  the  respective  parties,  and  by  them  confirmed  and  returned  to 
the  brokers,  and  by  them  exchanged  in  the  city  of  New  York,  the  con- 
tracts were  made  in  the  city  of  New  York. 
3.  Cftrriers  ^^^58 — Separating  bill  of  lading  from  draft  by  seUer  held  not  to 
give  title  which  could  be  passed  to  buyer. 

Where  a  bill  of  lading  was  first  made  out  to  order  of  third  person,  and 
was  received  by  such  person,  and  a  .draft  was  drawn  on  plaintiff  seller 
by  such  third  person,  attached  to  the  biU  of  lading,  and  forwarded  to 
plaintiff,  and  was  presented  to  plaintiffs,  who  did  not  pay  the  draft,  but, 
without  the  knowledge  or  consent  of  the  third  person,  caused  the  bill  of 
lading  to  he  detached  from  the  draft,  and  drew  a  draft  on  defendant 
buyer,  and  attached  the  bill  of  lading  to  it,  and  defendant  refused  to  pay 
the  draft  and  rejected  the  shipment,  held,  that  the  unauthorized  sep- 
aration of  the  bill  of  lading  from  the  draft  of  the  third  person  did  not 
give  the  plaintiff  title  to  the  goods,  and  they  could  not  pass  title  to  de- 
fendant; plaintiff  being  guilty  of  a  tortious  conversion  of  the  bill  of 
lading. 

3.  Sales  ^=>345— Seller  must  prove  title  in  aeUoo  for  price. 

In  order  to  maintain  an  action  for  the  price  of  goods,  the  seller  must 
prove  that  the  title  passed  to  the  buyer,  under  Sales  of  Goods  Act  (Per- 
sonal Property  Law,  §  144). 

4.  Sales  <S==>201  (5) —Delivery  of  sufficient  order  oo  third  p^^on  held  dellveory 

of  goods. 

If  seller  delivers  to  buyer  a  sufficient  order  on  persons  having  custody 
of  the  goods,  so  that  on  presentation  thereof  at  the  dock,  where  delivery 
is  to  be  had,  buyer  would  be  entitled  to  immediate  possession  of  the  goods, 
there  is  a  sufficient  delivery  under  the  contract,  and  the  property  in  the 
goods  thereby  passes  to  the  buyer,  and  seller  can  maintain  an  action  for 
the  price. 

5.  Sales  €=>201  (4)— -Seller  held  not  entitled  to  recover  purchase  price*  title  not 

having  passed. 

If  goods  are  delivered  to  carrier,  and  a  straight  bill  of  lading  received, 
or  a  bill  of  lading  to  the  order  of  the  buyer,  then  delivery  to  the  carrier 
is  good  delivery  to  the  buyer,  but  where  bales  of  burlap  were , consigned  to 
seller,  and  bill  issued  to  seller's  order,  title  or  right  to  possession  did 

^fs>VoT  otlier  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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not  pass  to  the  buyer  but  remained  In  the  aeller;  and  where  seller  as-' 
sumed  right  of  disposition  and  transferred  the  title  and  right  of  posses- 
sion to  a  bank,  and  notified  buyer  that  **we  have  nothing  further  to  say  on 
that  particular  lot,"  there  was  a  good  tender  of  title  under  the  common 
law,  but  there  could  be  no  recovery  of  the  purchase  price,  where  buyer 
rejected  the  goods  under  Personal  Property  Law,  |  101,  aubd.  2,  and 
sections  114,  115,  118,  144,  145. 

Cross- Appeals  from  Trial  Term,  New  York  County. 

Action  by  Max  Pottash  and  another  against  the  Cleveland-Akron 
Bag  Company.  From  such  part  of  a  judgment  entered  June  29,  1920, 
and  such  part  of  an  order  entered  Jtdy  8,  1920,  amending  said  judg- 
ment, entered  on  the  verdict  of  the  jury  in  favor  of  the  defendant 
and  against  the  plaintiffs  on  the  first  cause  of  action,  and  also  from 
such  part  of  the  order  entered  on  June  28,  1920,  as  denies  plaintiffs' 
motion  to  set  aside  the  verdict  and  for  a  new  trial  upon  the  first 
cause  of  action,  plaintiffs  appeal;  and  from  the  said  judgment  en- 
tered on  June  29,  1920,  in  favor  of  the  plaintiffs  and  against  the  de- 
fendant for  the  sum  of  $13,529.39,  and  from  such  part  of  said  order 
entered  on  June  28,  1920,  as  denies  defendant's  motion  to  set  aside  the 
verdict  on  the  second  cause  of  action  and  for  a  new  trial,  defendant 
appeals.  Judgment  so  far  as  appealed  from  by  plaintiffs  affirmed,  and 
so  far  as  appealed  from  by  defendant  reversed,  and  judgment  ordered 
for  defendant. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  PAGE,  MER- 
RELL,  and  GREENBAUM,  JJ. 

BuUowa  &  BuUowa,  of  New  York  City  (Lawrence  E.  Brown,  of 
New  York  City,  of  counsel,  and  Emilie  M.  Bullowa,  of  New  York 
City,  on  the  brief),  for  plaintiffs. 

Alexander  &  Green,  of  New  York  City  (Clifton  P.  Williamson,  of 
New  York  City,  of  counsel,  and  James  A.  Stevenson,  Jr.,  of  New 
York  City,  on  the  brief),  for  defendant. 

PAGE,  J.  The  first  defense  to  each  of  the  two  causes  of  action 
alleged  in  the  complaint  was  that  the  court  did  not  have  jurisdiction 
because  the  defendant  was  a  foreign  corporation,  organized  and  ex- 
isting under  the  laws  of  the  state  of  Ohio,  and  was  not  at  the  times 
mentioned  in  the  complaint,  or  at  the  time  of  the  commencement  of 
the  action,  doing  business  in  the  state  of  New  York,  and  the  plain- 
tiffs were  resfdents  of  Philadelphia,  in  the  state  of  Pennsylvania,  and 
the  agreement  referred  to  in  the  complaint  was  not  made,  and  by  its 
terms  was  not  to  be  performed,  within  the  state  of  New  York.  A 
separate  trial  of  these  issues  was  ordered,  and  upon  the  trial  thereof 
the  justice  presiding  submitted  to  the  jury  the  following  questions 
and  directed  the  following  answers  to  be  given : 

"(1)  Were  the  contracts  In  suit  made  within  the  city  of  New  York  or  else- 
where?   Answer.  In  the  city  of  New  York. 

"(2)  Was  the  defendant  doing  business  In  the  city  of  New  York  at  the 
time  of  the  commencement  of  this  action?    Answer.  No." 

[1]  The  proof  was  that  the  purchase  and  sale  of  the  goods  men- 
tioned was  negotiated  by  brokers  in  the  city  of  New  York,  and  that 
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the  bought  and  sold  notes  were  sent  to  the  respective  parties,  and 
by  them  confirmed  and  returned  to  the  brokers,  and  by  them  ex- 
changed in  the  city  of  New  York.  The  contracts  were  therefore  made 
in  the  city  of  New  York,  and  the  verdict  was  properly  directed. 

The  remaining  issues  then  came  on  for  trial.  The  first  cause  of 
action  was  for  the  purchase  price  of  33  bales  of  burlap  at  22  cents 
per  yard,  net  cash,  ex  dock  Pacific  Coast,  arriving  on  the  steamship 
Kangaroo.  It  was  proved  that  the  defendant  was  notified  of  the 
arrival  of  the  goods  and  requested  that  they  be  shipped  to  the  Chi- 
cago-Detroit Bag  Company  at  Goshen,  Ind.,  and  the  goods  were  so 
shipped  on  September  23,  1918.  The  goods  did  not  belong  to  the  plain- 
tiffs, but  to  Herman  Reach  &  Co.,  Incorporated.  The  goods  were 
shipped  by  the  latter,  and  the  bill  of  lading  therefor  was  made  out 
to  the  order  of  Herman  Reach  &  Co.,  Incorporated.  On  September 
30th  this  bill  of  lading  was  received  by  Herman  Reach  &  Co.,  Incor- 
porated, in  New  York  City,  and  on  the  same  day  a  draft  was  drawn 
on  the  plaintiffs  hy  Herman  Reach  &  Co.,  Incorporated,  attached  to 
the  bill  of  lading,  and  forwarded  to  Philadelphia  for  collection.  On 
October  2d  the  draft,  with  the  bill  of  lading  attached,  was  presented 
to  the  plaintiffs  in  Philadelphia.  The  draft  was  not  paid.  The  plain- 
tiffs, however,  without  the  knowledge  or  consent  of  Herman  Reach 
&  Co.,  Incorporated,  caused  the  bill  of  lading  to  be  detached  from  the 
draft,  and  then  drew  their  own  draft  on  the  defendant,  and  attached 
the  bill  of  lading  to  it.  The  defendant  refused  to  pay  this  draft,  and 
returned  it.  On  October  14th  the  bill  of  lading  was  returned  to 
Herman  Reach  &  Co.,  Incorporated;  their  draft  on  the  plaintiffs  not 
having  been  paid.  On  this  same  date  the  goods  arrived  at  Goshen, 
Ind.,  but  were  not  accepted,  and  subsequently  Herman  Reach  &  Co., 
Incorporated,  sold  the  33  bales  to  the  Central  Bag  Manufacturing! 
Company  of  Chicago  and  retained  the  proceeds. 

[2,  3]  The  plaintiffs  never  had  title  to  the  goods,  and  could  not  pass 
title  to  the  defendant.  The  unauthorized  separation  of  the  bill  of 
lading  from  the  draft  of  Herman  Reach  &  Co.,  Incorporated,  did  not 
give  the  plaintiffs  title.  It  was  a  tortious  conversion  of  the  bill  of 
lading.  Bank  of  Rochester  v.  Jones,  4  N.  Y.  497,  501,  55  Am.  Dec. 
290.  In  order  to  maintain  an  action  for  the  price,  the  seller  must 
prove  that  the  title  passed  to  the  buyer.  Sales  of  Goods  Act  (Personal 
Property  Law  [Consol.  Laws,  c.  41])  §  144,  as  added  by  Laws  1911,  c. 
571 ;  Miller  v.  Ungerer  &  Co.,  188  App.  EHv.  655,  660,  176  N.  Y.  Supp. 
850).  The  plaintiffs  clearly  had  no  title  to  the  goods  that  they  could 
pass.  The  court  correctly  directed  a  verdict  for  the  defendant  on  this 
cause  of  action. 

The  second  cause  of  action  was  for  the  purchase  price  of  100 
bales  of  burlap  at  22  cents  per  yard  net  cash,  ex  dock  Pacific  Coast, 
May  and/or  June  shipment  from  Calcutta.  The, goods  arrived  at 
Seattle,  Wash.,  oil  board  the  steamship  Shimbo  Maru  on  August 
28,  1918.  The  100  bales  had  been  the  subject  of  several  successive 
contracts  of  sale,  which  led  to  delay,  and  the  case  was  further  com- 
plicated by  a  departure  from  the  terms  of  the  contract,  with  result- 
ant voluminous  correspondence.    The  salient  facts  of  the  case  follow : 

The  plaintiffs  had  agreed  to  purchase  these  100  bales  from  Frame, 
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Leaycraft  &  Co.,  who  insisted  upon  payment  of  cash  before  they 
would  give  a  delivery  order  for  the  goods  to  the  plaintiffs.  This 
matttJr  was  adjusted,  and  Frame,  Leaycraft  &  Co.  g-ave  to  plaintiffs 
a  delivery  order  on  George  S.  Bush  &  Co.,  Inc.,  their  custom  house 
broker  and  forwarding  agent  at  Seattle.  PlaintiflFs  indorsed  this 
order  over  to  the  defendant,  attached  a  draft  for  the  purchase  price, 
and  forwarded  it  through  a  bank.  This  delivery  order  did  not  iden- 
tify any  particular  bales  by  marks  or  numbers  to  distinguish  them  from 
other  bales  which  had  been  received  on  the  steamship  Shimbo  Maru, 
The  defendant  insisted  upon  some  tangible  evidence  that  the  partic- 
ular goods  had  arrived  and  were  the  property  of  the  plaintifiFs.  As 
a  result  of  the  correspondence  between  the  various  parties,  Frame, 
Leaycraft  &  Co.  by  telegraph  instructed  George  S.  Bush  &  Co.,  In- 
corporated, to  ship  the  goods.  In  accordance  with  these  instruc- 
tions the  goods  were  shipped  on  September  20,  1918,  over  the  North- 
em  Pacific  Railway,  and  a  bill  of  lading  issued  to  the  order  of  plain- 
tiffs at  Cleveland,  notify  Cleveland-Akron  Bag  Company.  This  bill 
of  lading  was  forwarded  to  the  plaintiffs  at  Philadelphia.  Upon  re- 
ceipt thereof  the  plaintiffs  indorsed  the  bill  of  lading  in  blank  and 
attached  it  to  a  draft  upon  the  defendant  for  $44,000,  the  purchase 
price,  and  delivered  the  draft  to  the  National  Security  Bank  of  Phil- 
adelphia, which  paid  to  plaintiffs  $44,000  on  October  8,  1918.  On 
October  12th  the  plaintiffs  wrote  to  the  defendant: 

"As  regards  to  the  100  bales  from  the  steamship  Shimbo  Mam  we  have 
already  collected  for  same,  namely,  $44,000  from  the  bank,  and  they  will  no 
doubt  demand  payment  upon  yon,  for  we  have  nothing  further  to  say  on 
this  particular  lot." 

The  National  Security  Bank  forwarded  the  draft  with  the  bill 
of  lading  attached  to  the  First  National  Bank  of  Cleveland,  and  was 
consequently  notified  that  payment  of  the  draft  had  been  refused. 
This  action  was  commenced  on  October  22d  by  attachment. 

On  the  trial  the  plaintiffs  presented  two  theories  of  their  delivery 
of  the  goods  by  each  of  two  methods  of  constructive  delivery:  (1) 
By  giving  to  the  defendant  the  delivery  order;  (2)  by  presenting  to 
the  defendant  a  draft  for  the  purchase  price,  fo.  which  was  attached 
a  bill  of  lading  showing  shipment  of  the  goods  to  the  order  of  the 
plaintiffs ;  and  they  have  argued  each  of  these  theories  upon  this  ap- 
peal. 

[4]  "^s  to  the  first,  very  little  need  be  said.  Undoubtedly,  if  the 
plaintiffs  had  delivered  to  the  defendant  a  sufficient  order  on  the 
persons  having  custody  of  the  goods,  so  that  on  presentation  thereof 
at  the  dock  in  Seattle  it  would  have  been  entitled  to  the  immediate 
possession  of  the  100  bales,  that  would  have  been  a  good  delivery  un- 
der the  contract,  the  property  in  the  goods  would  have  passed  to  the 
defendant,  and  the  plaintiffs  could  have  maintained  an  action  for  the 
price.  It  was  testified  by  the  plaintiffs'  expert  that,  to  make  a  deliv- 
ery order  good  according  to  the  custom  of  the  trade,  the  particular 
bales  would  have  to  be  specified  and  distinguished  by  numbers  or 
marks,  and  the  mere  fact  that  it  said  on  a  certain  ship  would  not 
be  sufficient.    The  plaintiffs'  subseguent  dealings  with  the  goods  en- 
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tirely  negatived  the  claim  that  with  the  delivery  of  this  order  title 
to  the  goods  passed  to  the  defendant.  The  shipment  of  the  goods  to 
order  of  the  plaintiffs  was  inconsistent  with  title  in  the  defendant. 
Although  this  may  have  been  an  error  on  the  part  of  George  S.  Bush 
&  Co.,  Incorporated,  nevertheless  plaintiffs  took  advantage  of  the  sit- 
uation, delivered  the  order  bill  of  lading,  indorsed  in  blank,  to  the 
bank,  and  received  the  purchase  price  from  it,  thereby  vesting  it 
with  title  to  the  goods,  which  the  plaintiffs  could  not  have  done, 
unless  they  had  title.  These  subsequent  acts  show  that  the  plaintiffs 
knew  that  they  had  not  parted  with  title  by  giving  to  the  defendant 
the  delivery  order. 

[5]  Second.  It  may  be  assumed  from  the  correspondence  of  the 
parties  that  the  contract  was  modified  from  a  delivery  "ex  dock"  to 
a  delivery  "f .  o.  b.  Seattle."  No  claim  is  made  by  either  party  that 
the  plaintiffs  were  to  pay  the  freight  from  Seattle  to  Cleveland.  Had 
the  goods  been  delivered  to  the  carrier,  and  a  straight  bill  of  lading 
received,  or  a  bill  of  lading  to  the  order  of  the  buyer,  then  the  de- 
livery to  the  carrier  would  have  been  a  delivery  to  the  buyer.  But 
where,  as  in  this  case,  the  goods  are  consigned  to  the  seller,  and  the 
hill  is  issued  to  the  seller's  order,  title  or  right  to  possession  does  not 
pass  to  the  buyer,  but  remains  in  the  seller.  Personal  Property  Law 
(Consol.  Laws,  c.  41),  §  101,  subd.  2,  as  added  by  Laws  1911,  c.  571; 
Boss  V.  Hutchinson,  182  App.  Div.  88,  90,  169  N.  Y.  Supp.  513.  The 
rule  was  the  same  prior  to  adoption  of  the  Sales  of  Goods  Act. 
Farmers'  &  Mechanics'  Nat.  Bank  of  Buffalo  v.  Logan,  74  N.  Y.  568, 
578.  The  plaintiffs  cannot  claim  that  their  property  "shall  be  deemed 
to  be  only  for  the  purpose  of  securing  performance  by  the  buyer  of 
his  obligations  under  the  contract"  (Personal  Property  Law,  §  101, 
subd.  2,  supra),  because  they  exercised  the  right  of  disposition,  and 
transferred  the  title  and  right  of  possession  to  the  bank,  and  notified  the 
defendant  that  "we  have  nothing  further  to  say  on  this  particular  lot:" 
Therefore  title  did  not  pass  at  all  to  the  defendant.  The  bill  of  lading 
was  tendered  with  a  draft  attached.  The  title  was  then  in  the  bank, 
and  would  not  pass  to  the  defendant,  except  on  payment  of  the  draft. 
Commercial  Bank  of  Keokuk  v.  Pfeiffer,  108  N.  Y.  242,  250,  15  N. 
E.  311 ;  Bills  of  Lading  Act,  being  Personal  Property  Law,  §§  214,  215, 
218  (as  added  by  Laws  1911,  c.  248). 

This  was  a  good  tender  of  performance,  and  under  the  common 
law  of  this  state  would  have  enabled  the  seller  to  maintain  an  action 
against  the  buyer  for  the  unpaid  purchase  price.  It  is  upon  cases 
decided  before  the  passage  of  the  Sales  of  Goods  Act  that  the  plain- 
tiffs' counsel  relies.  Under  section  144  of  the  Personal  Property  Law 
(as  added  by  Laws  1911,  c.  571)  an  action  for  the  price  can  be 
brought  only  where  the  property  in  the  goods  has  passed  to  the  buyer, 
except  where  they  cannot  readily  be  resold  for  a  reasonable  price; 
but  in  such  a  case  the  seller  must  notify  the  buyer  that  the  goods  are 
thereafter  held  by  the  seller  as  bailee  for  the  buyer.  The  instant  case 
does  not  come  within  the  exception.  The  plaintiffs'  right  of  action, 
if  any,  is  for  damages  for  nonacceptance  of  the  goods.  Personal 
Property  Law,  §  145,  as  added  by  Laws  1911,  c.  571. 

At  the  close  of  the  case  both  parties  moved  for  the  direction  of 
a  verdict.     The  court  directed  a  verdict  for  the  defendant  on  the 
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first  cause  of  action.  This  was  a  correct  disposition,  and  leads  to  an 
affirmance,  with  costs,  on  the  plaintiffs'  appeal.  The  court  directed 
a  verdict  for  the  plaintiffs  on  the  second  cause  of  action.  This  was 
erroneous.  On  the  defendant's  appeal  the  judgment  as  to  the  second 
cause  of  action  will  be  reversed,  with  costs,  and  judgment  ordered 
for  the  defendant,  with  costs.    Setde  order  on  notice.    Ail  concur. 


(1»7  App.  Dlv.  797) 

HEYMAN  COHEN  ft  SONS,  Ijie.,  v.  M.  LURDB  WOOUSN  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Sales  ^=»1  (4)— Agreement  that  buyer  shoald  have  the  privilege  of  mak- 

ing ftiither  puniiafies  unenforceable  for  uncertain^. 

An  agreement,  made  in  connection  with  the  sale  of  200  pieces  of  trico- 
tine,  that  the  buyer  should  have  the  privilege  of  purchasing  so  much 
more  of  the  cloth  as  the  seller  would  be  able  to  procure,  which  did  not 
specify  the  quantity,  or  how  often  the  privilege  or  option  might  be  exer- 
cised and  fixed  no  price,  is  unenforceable,  ];egardless  of  the  fact  that 
the  seller  did  make  additional  delivery  of  16  pieces  of  cloth. 

2.  JudkgDKiiit  ^=>5S5(4) — ^Fonner  adjudication  counterclaim  did   not  show 

cause  of  actioo  binding,  where  it  was  sought  to  be  set  up  independnitly. 

Where,  in  an  action  on  notes  given  for  cloth,  the  buyer's  counterclaim 
for  breach  of  a  privilege  to  purchase  so  much  more  of  the  cloth  as  the 
seller  might  be  able  to  procure  was  denied,  on  theory  of  no  cause  of 
action,  it  was  a  conclusive  adjudication,  regardless  of  the  fact  that  the 
seller  did  deliver  to  the  buyer  16  other  pieces  of  doth,  and  will  prevent 
a  subsequent  independent  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Heyman  Cohen  &  Sons,  Incorporated,  against  the  M. 
Lurie  Woolen  Company,  Incorporated.  From  an  order  at  Special  Term 
denying  its  motion  for  judgment  on  the  pleadings,  consisting  of  com- 
plaint, answer,  and  reply,  defendant  appeals.  Order  reversed,  and  mo- 
tion granted. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

A.  S.  Marcuson,  of  New  York  City  (Samifel  J.  Rawak,  of  New  York 
City,  of  counsel),  for  appellant. 

Morrison  &  Schiff,  of  New  York  City  (Jacob  R.  Schiff,  of  New  York 
City,  of  counsel,  and  J.  M.  Cohen,  of  New  York  City,  on  the  brief),  for 
respondent. 

GREENBAUM,  J.  The  complaint  alleges  the  making  of  a  contract 
in  writing  on  April  10,  1919,  for  the  sale  to  the  plaintiff  of  200  pieces 
of  cloth,  known  as  tricotine,  at  certain  prices,  which  contained  a  pro- 
vision that  the  plaintiff  "should  have  the  privilege  to  purchase  so  much 
more  of  the  aforesaid  merchandise  as  the  defendant  would  be  able  to 
procure" ;  that  the  200  pieces  were  delivered  and  paid  for ;  that  plaintiff 
exercised  the  privilege  or  option  of  purchasing  more  of  said  cloth;  that 
defendant  ratified  and  confirmed  the  option  by  delivering  16  additional 
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pieces  of  clotk  on  June  10,  1919,  informing  the  plaintiff  that  that  was 
all  of  the  said  cloth  it  had  procured,  although  in  fact  defendant  did  pro- 
cure 500  pieces  of  said  cloth,  which  it  failed  to  sell  to  plaintiff,  notwith- 
standing its  exercise  of  the  privilege  to  buy  them. 

Defendant  in  its  answer  pleads  a  general  denial,  the  statute  of  frauds 
(Personal  Property  Law  [Consol.  Laws,  c.  41]  §  85,  as  added  by  Laws 
1911,  c.  571),  and  a  former  adjudication.  The  portion  of  the  aef end- 
ant's  answer  which  relates  to  the  bar  of  the  former  adjudication  alleges 
the  making  of  the  contract  described  in  the  complaint;  that  plaintiff,  up- 
on the  delivery  of  the  200  pieces  of  cloth  therein  mentioned,  paid  there- 
for hy  giving  the  defendant  its  promissory  notes,  aggr^ating  $30,869.- 
29 ;  that  thereafter  three  separate  actions  upon  these  notes  were  institut- 
ed by  defendant  against  plaintiff  in  the  Supreme  Court,  which  were  sub- 
sequently consolidated  into  one  action;  that  plaintiff  (as  defendant  in 
that  action)  interposed  an  answer,  setting  up  as  a  "defense"  and  "coun- 
ter-claim" the  same  allegations  as  those  set  forth  in  the  complaint  in 
this  action,  including  an  allegation  of  damages  in  the  sum  of  $50,000, 
resulting  from  the  failure  on  the  part  of  the  defendant  (plaintiff  in  that 
action)  to  deliver  the  500  pieces,  although  it  was  able  to  deliver  them. 

The  only  difference  between  the  allegations  in  the  present  complaint 
and  ftiose  pleaded  in  the  defense  and  counterclaim  in  the  former  ac- 
tion is  that  the  latter  contained  no  allegations  as  to  the  delivery  of  the 
16  additional  pieces  of  cloth  under  the  alleged  privilege  clause  of  the 
contract,  which  is  set  up  in  the  complaint  in  this  action.  It  may  be  in- 
cidentally observed  that,  although  plaintiff  alleges  in  its  complaint  that 
the  price  of  the  200  pieces  of  cloth  described  in  the  agreement  was  fixed 
at  $3.0214  per  yard,  there  is  no  allegation  therein  as  to  the  price  paid 
for  the  16  additional  pieces. 

It  was  held  by  the  learned  Special  Term  justice  that  the  allegation  as 
to  the  delivery  of  the  16  pieces  of  cloth  appearing  in  the  complaint  un- 
der review  created  a  radically  different  issue  from  that  presented  in 
the  defense  and  counterclaim  in  the  other  action.  It  seems  to  us  that 
the  additional  allegation  in  the  complaint  did  not  have  the  effect  of 
creating  a  liability  against  the  defendant  which  did  not  exist  before  the 
option  was  exercised. 

[1]  The  privilege  clause  under  consideration  Ts  indefinite  and  uncer- 
tain. It  fails  to  state  what  quantity  of  goods  plaintiff  is  entitled  to 
buy  under  the  exercise  of  its  privilege.  It  does  not  appear  whether  the 
option  is  limited  to  as  many  pieces  of  the  goods  as  defendant  might  be 
able  to  procure,  or  only  to  as  many  as  plaintiff  cares  to  avail  itself  of. 
It  is  uncertain  as  to  the  limit  of  time  during  which  the  privilege  is  to  be 
exercised.  Is  the  privilege  to  continue  for  a  week,  a. month,  a  year,  a 
Ifetime?  May  it  be  exercised  once,  or  as  often  as  plaintiff  wishes?  It 
is  also  silent  as  to  the  price  at  which  plaintiff  is  entitled  to  exercise  its 
option.  It  follows,  if  we  are  correct  in  our  interpretation  of  the  privi- 
lege clause  in  question,  that  it  was  not  an  enforceable  agreement,  and 
that  the  delivery  of  additional  16  pieces  of  cloth  could  not  possibly  have 
the  effect  of  curing  the  defects  of  uncertainty  and  indefiniteness  point- 
ed out- 
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[2]  It  also  follows  that  the  former  adjudication  was  necessarily  de- 
terminative of  the  rights  of  the  parties  under  the  privilege  clause  re- 
ferred to,  and  was  a  conclusive  bar  to  the  maintenance  of  this  action. 
In  any  event  the  complaint  does  not  set  forth  a  cause  of  action,  and  de- 
fendant's motion  for  judgment  upon  the  pleadings  should  have  been 
granted. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  judgment  on  the  pleadings  is  granted,  with 
$10  cosfs.    All  concur. 


(197  App.  Div.  510) 

HUME  V.  WOODRUFF  ei  aL 

(Supreme  Court,  AppeUate  Division,  First  Department.    Jaly  1,  1921.) 

Pleading  ^»167— Defense  in  foreclosure  suit  beld  '^eounlerelaim,''  to  which 
reply  was  proper. 

In!  an  assignee's  suit  to  foreclose  a  mortgage,  a  so-called  separate  de- 
fense, alleging  the  deposit  by  the  mortgagee  of  the  mortgage  as  collateral 
security  for  debts  of  a  corporation,  the  deposit  by  defendant  of  other  col- 
lateral security,  and  the  guaranty  by  her  of  the  corporation's  debts,  that 
defendant's  secarities  had  been  sold  for  such  debts,  and  she  had  been  re- 
quired to  make  payments  on  account  of  the  indebtedness,  and  that  tne 
mortgagee  had  avoided  payment  of  any  part  of  the  indebtedness,  and 
seeking  contribution  from  the  mortgagee  to  the  extent  of  the  total  amount 
claimed  to  be  due  under  the  mortgage,  though  called  a  defense,  was  In 
form,  effect,  and  substance  a  "counterclaim"  within  CJode  (3iv.  Proc.  f  501, 
and  a  reply  thereto  was  not  only  proper,  but  required  under  section  514. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  an^ 
Second  Series,  Counterclaim.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Arthur  C.  Hume,  as  trustee  for  Genevra  W.  Woodruff, 
etc.,  against  Genevra  W.  H.  Woodruff  (formerly  Genevra  W.  Hogan) 
and  others.  From  an  order  strikink  out  plaintiff's  reply  and  amended 
reply  to  the  answer  of  the  defendant  named  as  irrelevant  and  scandal- 
ous, plaintiff  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Arthur  Carter  Hume,  of  New  York  City,  for  appellant. 

Clark,  Prentice  &  Roulstone,  of  New  York  City  (John  Kirkland 
Clark,  of  New  York  City,  of  counsel),  for  respondent 

DOWLING,  J.  This  action  was  brought  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  the  sum  of  $18,000,  with  interest,  cov- 
ering certain  premises  located  in  the  borough  of  Manhattan,  city  of 
New  York.  The  answer  of  the  respondent  herein,  after  certain  denials 
of  allegations  of  the  complaint,  sets  up  three  separate  defenses,  which, 
briefly  stated,  are  as  follows : 

First.  That  Genevra  W.  Woodruff,  plaintiff's  assignor,  who  is  al- 
leged to  be  the  real  party  in  interest,  had  violated  an  injunction  issued 
in  a  certain  proceeding  in  the  superior  court  of  Middlesex  county,  state 
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of  Connecticut,  wherein  the  respondent  was  plaintiff  and  plaintiff's  as- 
signor was  defendant,  whereby  said  assignor  was  enjoined,  pending 
the  determination  of  the  said  action,  from  assigning  or  in  any  way  dis- 
posing of  the  bond  and  mortgage  in  suit  herein,  and  that  the  assignment 
made  by  Genevra  W.  WoodruflE  to  the  plaintiff  was  made  in  defiance 
of  the  order  of  said  court,  and  that  the  plaintiff  herein  and  his  assignor 
have  violated  said  injunction,  and  do  not  come  into  this  court  with  clean 
hands,  and  the  proceeding  brought  herein  is  therefore  without  equity. 
Second.  That  there  was  an  agreement  made  at  the  time  the  mortgage 
in  question  was  executed  and  delivered,  whereby  plaintiff's  assignor 
agreed  with  respondent  that,  so  long  as  said  assignor  i^sided  with  re- 
spondent in  the  premises  in  question,  no  interest  should  accrue  upon 
said  bond  or  upon  the  indebtedness  secured  by  said  mortgage,  but  diat 
the  continued  residence  of  the  said  assignor  on  said  property  should  be 
regarded  as  payment  in  full  on  account  of  said  interest ;  wherefore  no 
interest  accrued  upon  said  bond  or  upon  the  indebtedness  secured  by 
the  mortgage,  but  that  the  same  had  been  fully  paid  and  discharged. 

Third.  That  prior  to  the  commencement  of  this  action  Genevra  W. 
Woodruff,  i)laintiff's  assignor,  was  financially  interested  in  a  certain 
corporation  in  which  respondent  was  also  interested,  but  in  which  she 
was  neither  an  officer  nor  director ;  that  said  corporation  needed  capital 
in  connection  with  its  business,  and  had,  prior  to  February  4,  1916,  ob- 
tained large  sums  of  money  on  notes  made  by  it  and  delivered  to  certain 
n^onal  banks  in  Vermont  which  are  also  parties  defendant  in  this  ac- 
tion ;  that  certain  of  the  loans  evidenced  by  such  notes  had  become  due 
and  payable,  and  the  corporation  was  unable  to  meet  same,  and  there- 
fore it  was  necessary,  to  enable  it  to  continue  its  business,  to  procure 
the  renewal  of  said  loans ;  that  in  order  to  secure  the  renewal  of  these 
loans  the  corporation  was  notified  that  it  would  be  required  to  de- 
posit with  a  trustee,  or  with  the  banks,  certain  additional  property  as 
collateral  security,  whereupon  the  son  of  Genevra  W.  Woodruff, 
plaintiff's  assignor,  requested  her  to  come  to  the  assistance  of  the  cor- 
poration by  loaning  certain  property  belonging  to  her,  which  should 
be  deposited  as  additional  collateral  for  the  loans  to  the  corporation ; 
that  on  or  about  February  4,  1916,  said  assignor,  in  order  to  protect 
her  interest  in  the  corporation  and  to  secure  the  extension  of  its  loans, 
transferred,  to  one  Charles  G.  Staples,  as  cashier,  all  her  right,  title, 
and  interest  in  and  to  the  bond  and  mortgage  described  in  the  com- 
plaint herein  and  on  which  this  action  is  brought. 

The  respondent  herein,  pursuant  to  a  request  from  the  corporation, 
.  also  deposited  as  collateral  for  its  loans  certain  stocks,  bonds,  and  other 
securities  belonging  to  her,  which  were  pledged  with  the  Vermont  Na- 
tional Bank  as  collateral  security  for  the  renewal  loans,  and  said  re- 
spondent also  endorsed  and  guaranteed  such  renewal  notes ;  her  action 
in  so  guaranteeing  being  based,  among  other  things,  upon  the  under- 
standing that  plaintiff's  assignor  had,  as  such  additional  security,  de- 
posited the  said  bond  and  mortgage  for  the  benefit  of  the  said  banks. 
Thereafter  the  notes  were  from  time  to  time  renewed ;  the  renewals  pur- 
porting to  be  secured  by  the  securities  hereinabove  described.    On  or 
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about  April  4,  1917,  the  corporation  was  adjudged  a  bankrupt,  and  its 
property  was  insufficient  to  discharge  its  indebtedness  to  said  banks. 
Thereupon  the  securities  which  defendant  had  deposited  as  collateral 
for  the  indebtedness  were  sold,  and  respondent  has  also  made  payments 
otherwise  on  account  of  said  indebtedness,  aggregating  more  than  $61,- 
000.  Thereafter  plaintiff's  assignor  instituted  a  proceeding  in  the 
United  States  District  Court  for  the  District  of  Vermont  against  the 
banks  and  the  trustee  in  bankruptcy,  and  obtained  a  decree  directing 
the  return  to  her  of  the  bond  and  mortgage  in  question,  upon  the 
ground  that  the  extension  of  the  notes,  as  security  for  which  the  bond 
and  mortgage  had  been  deposited,  had  been  made  by  the  banks  without 
the  consent  of  plaintiff's  assignor.  Whereupon  the  bond  and  mortgage, 
in  pursuance  to  the  decree,  were  reassigned  to  plaintiff's  assignor. 

It  is  alleeed  that  the  fact  that  p;3ich  extension,  by  which  plaintiff's 
assignor  obtained  the  discharge  of  the  bond  and  mortgage  from  the 
obligation  of  the  corporation,  were  procured  without  the  knowledge  of 
the  said  assignor,  was  unknown  to  respondent,  and  the  action  of  said 
corporation  in  obtaining  the  renewals  without  the  consent  of  plaintiff's 
assignor  was  likewise  unknown  to  respondent.  It  is  finally  averred 
that,  as  a  result  of  the  transactions  hereinabove  set  forth,  plaintiff's 
assignor  has  avoided  the  payment  of  any  part  of  the  indebtedness  of 
the  said  corporation,  and  has  allowed  and  permitted  this  respondent  to 
meet  and  discharge  all  of  the  same  without  making  any  contribution 
toward  such  payment  to  respondent;  that  thereupon  respondent  be- 
came entitled,  as  aeainst  plaintiff's  assignor,  to  contribution  toward  the 
payments  made  by  respondent  for  the  discharge  of  the  obligation  of  the 
corporation  to  the  extent  of  the  total  value  of  the  bond  and  mortgage, 
and  that  said  assignor  has  paid  nothing  on  account  of  the  said  obliga- 
tion to  mnke  contribution.  WTiereupon  resnondent  claims  to  have  be- 
come entitled  to  contribution  from  plaintiff's  assignor  and  from  plain- 
tiff herein,  the  alleged  assignee  of  the  bond  and  mortgage,  to  the  extent 
of  the  total  amount  which  is  claimed  to  be  due  thereunder.  The  judg- 
ment asked  is  that  the  complaint  herein  be  dismissed,  and  that  the  bond 
and  mortgage  set  forth  in  the  complaint  be  declared  paid,  canceled, 
and  discharged. 

To  this  answer  plaintiff  has  served  a  reply  and  an  amended  reply, 
which  the  respondent  has  moved  to  strike  from  the  files,  upon  the 
ground  that  they  are  superfluous,  irrelevant,  and  scandalous,  or,  in  the 
alternative,  to  strike  out  certain  specified  paragraphs  therefrom.  These 
paragraphs  sought  to  be  eliminated  have  to  do  entirely  with  facts  plead- 
ed as  a  defense  to  the  third  separate  defense  hereinbefore  summarized. 

I  am  of  the  opinion  that,  under  section  501  of  the  Code  of  Civil  Pro- 
cedure, this  third  separate  defense,  while  pleaded  specifically  as  a  de- 
fense, is  in  form,  effect,  and  substance  a  counterclaim,  for  it  complies 
with  all  the  requirements  of  the  said  section  as  such.  This  being  so, 
the  plaintiff  was  justified  in  serving  a  reply  to  the  counterclaim,  under 
the  provisions  of  section  514  of  the  Code  of  Civil  Procedure.  In  my 
opinion  it  was  not  only  the  right  of  the  plaintiff  to  serve  his  reply,  but 
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it  was  his  dnty  so  to  do,  and  the  respondent  could  have  compelled  the 
service  of  a  reply,  if  appellant  had  not  served  such  a  pleading. 

Nor  IS  the  objection  tenable  that  the  reply  contains  matter  which 
should  be  stricken  out  as  superfluous,  irrelevant,  or  scandalous.  The 
facts  set  forth  ^re  relevant  and  material  upon  the  issue  tendered  by  the 
counterclaim,  and  are  properly  included  in  the  amended  reply. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.    All  concur. 


(197  App.  Mv.  640) 

DURANT  V.  CBOWI.EY  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  1,  1921.) 

Trusts  ^=s>217  (1>— Evldeoee  held  to  show  trustee  £d  not  exerdse  proper  care. 

In  action  to  require  a  substituted  trustee  to  account,  though  there  was 
nothing  in  the  record  to  Impugn  the  good  faith  of  the  trustee  In  making 
the  investment  in  question,  evidence  held  to  show  that  the  trustee  did 
not  exercise  the  care  and  foresight  that  an  ordinarily  prudent  man  should 
have  exercised. 

Cross- Appeals  from  Special  Term.  New  York  County. 

Action  by  Janet  L.  Durant  against  Edward  C.  Crowley,  Lawrence  T. 
Durant  and  others.  From  a  final  judgment  entered  at  Special  Term  on 
the  finding's  pnd  report  of  an  official  referee,  adopted  and  confirmed  by 
the  Special  Term  judge,  plaintiff  and  Lawrence  T.  Durant  and  three 
other  defendants  anneal.    Judgment  modified  ^nd  affirmed. 

Argued  before  DOWLING,  P.  J„  and  SMITH,  MERRELL,  and 
GREENBAUM,  JJ. 

Warren  McConihe,  of  New  York  City,  for  plaintiff-appellant. 

William  H.  Hamilton,  of  New  York  City  (N.  C.  Conklin,  of  New 
York  City,  on  the  brief),  for  defendants-appellants. 

E.  C.  Crowley,  of  New  York  City  (Francis  M.  Scott,  of  New  York 
City,  of  counsel),  for  respondent  trustee. 

SMITH,  J.  In  1895  one  William  West  Durant  executed  a  trust 
agreement,  which  was  supplemented  later  by  agreements  in  1897  and 
1898,  depositing  certain  moneys  with  the  Continental  Trust  Company, 
the  income  from  which  to  be  paid  to  his  wife,  Janet  L.  Durant,  the 
plaintiff  herein,  for  the  benefit  of  her  and  the  children  mentioned  until 
the  children  became  of  age,  when  certain  portions  of  the  income  should 
be  paid  to  such  children.  The  Continental  Trust  Company  handled  the 
matter  for  some  time,  and  then  was  consolidated  with  the  New  York 
Security  &  Trust  Company,  which  subsequently  became  the  New  York 
Trust  Company.  The  beneficiaries  under  this  agreement  did  not  receive 
as  large  an  income  as  they  desired  from  the  trust  company  as  trustee, 
and  when  some  of  the  children  became  of  age,  and  upon  the  application 
of  the  beneficiaries,  the  defendant  Edward  C.  Crowley  was  substituted 
as  trustee.     One  of  the  main  reasons  for  such  substitution  was  that 

Crowley  would  be  more  willing  than  the  trust  company  to  endeavor  to 

^ —  ■  '     '  ■  ■  ■  I  -   ■        . 

^=9For  other  cases  see  same  topio  &  KBT-NtTMBER  in  all  Key-Numbered  Digests  A  Indexes 
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increase  the  income  from  the  trust  fund.  Crowley  received  aboniSii- 
000  upon  his  qualifying  as  trustee,  $8,500  of  whick  was  by  agrasDc: 
between  all  the  beneficiaries  paid  later  to  one  of  the  beneficSries.  ^ 
that  he  had  in  hand  some  $55,000  which  he  was  seeking  to  invest  Ee 
did  invest  this  money,  and  it  is  concerning  one  of  the  investmcts  o: 
$25,000  that  this  litigation  has  arisen. 

The  plaintiff  commenced  this  action  to  require  Crowley  to  accoc::. 
and  upon  a  hearing  an  interlocutory  judgment  was  entered,  direcia; 
the  trustee  to  file  his  account,  and  tlie  proceedings  upon  the  accounii: 
objections  were  filed,  should  be  had  before  the  official  referee  Crcv 
ley  at  no  time  objected  to  filing  the  account,  and  so  stated  before  tbf 
trial  judge.    One  of  the  investments  made  by  the  trustee  was  in  aS:. 
000  mortgage  on  some  property  in  the  outskirts  of  Yonkers,  whidirl 
be  described  more  fully  hereafter.    The  main  contest  in  the  matter  was 
over  this  investment,  the  beneficiaries  claiming  that  it  was  improvidei- 
ly  made  by  the  trustee  and  that  he  should  be  charged  with  5ie  invest- 
ment.   After  a  lengthy  trial  the  referee  found  thp.t  the  property  was 
security  for  the  loan  at  the  time  it  was  made,  but  suggested  that  the 
trustee  should  have  exercised  greater  diligence  in  looking  into  the  per- 
sonal qualities  of  the  Tweedys,  one  of  whom  was  the  mortgagor.  Upon 
the  referee's  report  coming  before  the  Special  Term  for  confirmatioii 
the  Special  Term  adopted  the  findings  of  the  referee  and'confinned 
his  report,  which  overruled  the  objections  to  the  $25,000  investment 
and  settled  the  accounts  as  rendered  by  the  trustee. 

Immediately  after  the  appointment  of  the  trustee  in  September,  1909. 
he  made  several  efforts  to  invest  the  fund,  inquiring  of  different  people 
for  investments  that  would  return  6  per  cent.,  and  found  that  he 
could  not  make  investments  in  the  city  limits  of   New  York  that 
would  pay  more  than  4%  or  5  per  cent.    At  the  suggestion  of  some 
of  the  beneficiaries  he  investigated  two  or  three  different  proposi- 
tions outside  the  city  limits,  some  of  them  at  some  distance  from 
the  city,  but,  not  being  satisfied  with  them,  declined   to  take  the 
loans  proposed.     The  trustee  was  acquainted  with    a   man  by  the 
name  of  Blake,  who  was  a  lawyer  and  in  the  employ  at  the  time 
of  the  Title  Insurance  Company  in  New  York  City.     He  had  been  a 
resident  of  Albion,  Orleans  county,  N.  Y.,  the  county  adjoining  the 
county  in  which  the  trustee  lived  before  coming  to  New  York;    he 
being  a  former  resident  of  Lockport,  Niagara  county.    They  had  been 
well  acquainted,  and  the  trustee,  knowing  that  Blake  was  in  the  Title 
Insurance  Company,  asked  him  if  he  knew  of  any  loans.     Blake  after 
a  little  time  brought  to  him  an  application  for  the  loan  in  question, 
which  he  learned  of  through  a  man  by  the  name  of  J.  L.  Lewis,  who 
was  a  lawyer  formerly  from  Albion,  but  at  the  time  practicing  in  New 
York.    Lewis  was  then  living  near  the  residence  of  certain  people  nam- 
ed Tweedy,  was  acquainted  with  them,  and  acted  as  their  attorney.     He 
knew  their  desire  to  obtain  a  $25,000  loan  on  the  property,  and  told 
Blake  of  it.    Blake  submitted  it  to  Crowley,  and  Crowley  sugg^ested  to 
him  that  he  get  a  man  by  the  name  of  Snyder,  an  appraiser,  to  make  a 
report  on  it,  and  Blake  arranged  with  Snyder  to  make  such  report. 
Lewis  obtained  a  report  from  another  appraiser  by  the  name  of  SpK>ck, 
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;      residing  in  Yonkers.    These  two  appraisers  made  reports,  one  of  them 
showing  a  value  of  the  property  at  the  time  of  $4O,00O,  and  the  other  of 
sac     $42,200.    Crowley  examined  the  property  two  or  three  times,  going 
of-      through  the  house  and  over  the  grounds,  and  conferred  with  several 
people  about  the  general  locality.    He  learned  that  there  were  three 
mortgages  on  the  property,  one  of  $10,000,  and  a  second  of  $2,000 
-;^     on  three  of  the  lots,  and. a  $4,000  mortgage  on  two  of  the  adjoin- 
Z  .      ing  lots.    He  also  learned  that  the  husband  of  the  proposed  mortgagor, 
Mr.  Tweedy,  had  retired  from  business  and  was  interested  in  the  de^ 
vdopment  of  a  rubber  reclaiming  process,  and  desired  some  money  to 
._"     put  in  its  development,  and  that  whatever  money  would  remain  after 
' .       taking  up  prior,  liens  and  paying  the  expenses  in  connection  with  the 
mortgage  would  go  into  that,  enterprise.    The  trustee  had  told  Blake 
that  he  would  have  to  get  his  commission  out  of  the  borrower,  and 
Blake  and  Lewis,  after  some  negotiation,  arranged  with  the  Tweedys 
that  $2,000  would  be  paid  to  cover  commissions  and  all  expenses  in  con- 
nection with  the  matter.    This  was  8  per  cent.    The  trustee  accepted  the 
$25,000  mortgage,  and  turned  over  the  money  in  several  checks  to  the 
Title  Insurance  Company  to  close  the  loan.    There  were  upon  the  prop- 
erty at  the  time  the  loan  was  made  unpaid  back  taxes  for  several  years, 
and  some  tax  sales  on  two" of  the  plots,  but  not  on  the  buildings.    These 
the  trustee  says  he  did  not  know  were  unpaid  until  the  closing  of  the 
loan,  and  then  thinks  he  saw  it  on  the  closing  papers.    All  these  taxes 
were  paid  out  of  the  new  mortgage  money.    Blake  received  as  ^com- 
mission $1,286,  which  is  a  trifle  more  than  5  per  cent,  commission, 
which  was  the  usual  commission  on  such  loans.    The  trustee,  Crowley, 
was  not  acquainted  with  the  lawyer,  Lewis,  and  did  not  meet  him  until 
the  time  of  his  investigation  of  the  property  in  question( 

The  property  in  qfuestion  consisted- of  five  plots,  each  of  about  50  to 
54  feet  frontage,  aggregating  260  feet  of  frontage,  and  being  139  feet 
in  depth  on  one  side,  and  about  100  feet  in  depth  on  the  other.  A  214- 
story  house,  with  stone  foundation  and  cemented  cellar,  was  built  upon 
one  end  of  the  tract,  being  the  most  elevated  portion  of  the  tract,  and 
in  the  rear  of  it  was  a  lV2-story  stable,  tlje  first  story  of  which  was  of 
stone,  and  the  upper  story  shingled,  with  stalls  and  carriage  room,  and 
rooms  overhead.  The  portion  of  the  plot  where  the  house  was  located 
was  some  30  feet  above  the  grade  of  Prospect  Drive,  on  which  the 
lots  fronted,  and  the  tract  sloped  down  along  this  drive,  so  tliat  the  nar- 
rower end  of  the  plot  came  substantially  to  grade.  On  the  other  side 
of  the  plot  from  Prospect  Drive  there  was  a  street  at  right  angles  to 
this  property,  and  upon  that  street  were  several  houses.  The  tract  had 
several  large  trees  upon  it,  and  from  the  site  of  the  house  a  view  could 
be  had  across  the  valley  over  a  part  of  Yonkers  and  to  the  Hudson  and 
the  Palisades  beyond.  The  immediate  approach  from  Prospect  Drive 
Hp  to  the  house  was  an  abrupt,  rocky  way,  as  the  photographs  show ; 
but  there  was  a  driveway  from  Prospect  Drive  at  the  southerly  end.  In 
looking  at  the  photographs  and  considering  the  descriptions  of  the 
property  given  by  different  witnesses,  it  seems  that  the  property  is  a 
very  special  property,  that  it  could  be  salable  only  to  people  who  would 
like  a  view  and  would  be  willing  to  take  it  with  the  disadvantage  of  the 
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rock  outcrop.  Being  a  special  kind  of  property,  there  would  be  very 
little  demand  for  it  for  rental  purposes,  so  that,  if  the  same  should  be- 
come vacant,  it  would  be  difficult  to  rent  it.  As  the  time  the  loan  was 
made  the  house  was  in  fairly  good  repair.  It  had  one  bathroom,  and  a 
bathtub  and  closet  in  the  cellar.  The  stable  was  well  constructed  and 
in  good  repair,  and  was  convertible  into  a  garage.  The  loan  in  question 
was  made  in  December,  1909. 

The  Tweedys  continued  to  occupy  the  property  for  a  time  after  the 
loan  was  made  and  paid  the  interest  for  2^  years,  when  they  stated 
they  could  no  longer  pay  the  interest,  having  had  reverses,  and  oflFered 
to  give  a  deed  of  the  property.  The  trustee  told  Blake,  who  had  made 
the  loan  for  him,  that  he  ought  to  take  the  property  and  endeavor  to  dis- 
pose of  it  and  make  good  the  loan.  A  deed  was  taken  from  the  Twee- 
dys to  Blake  in  1912,  and  Blake  continued  to  pay  some  interest  on  the 
loan.  Some  of  the  taxes  were  paid  after  the  making  of  the  loan,  until 
finally  the  trustee  foreclosed  the  mortgage,  when  Blake  ceased  any 
efforts  in  connection  with  the  matter.  There  were  then  due  and  unpaid 
taxes  for  1914,  1915,  and  1916.  The  trustee  and  Blake,  after  the  mak- 
ing of  the  loan,  continued  to  have  business  relations,  and  the  trustee  in- 
vested the  balance  of  the  $55,000  in  five  loans  on  Staten  Island,  through 
the  instrumentality  of  Blake,  who  received  commissions  upon  the  loans. 
There  is  no  question  about  these  loans.  After  the  making  of  the  mort- 
gage, and  about  the  time  the  Tweedys  ceased  paying  interest,  the  trus- 
tee learned  from  them  that  they  had  rented  the  property  for  a  time  at 
$150^  month,  and  later  at  $125  a  month.  When  the  property  was  deed- 
ed to  Blake,  he  was  unable  to  rent  it  for  some  time,  and  finally  rented  it 
on  what  the  trustee  calls  a  care-taking  basis ;  the  boys  in  the  neighbor- 
hood having  overrun  it  somewhat,  and  it  having  become  dilapidated. 
It  was  rented  for  $65  a  month  to  a  party  who  took;  care  of  the  proper- 
ty, putting  in  such  repairs  as  were  necessary  to  live  in  it.  The  real 
estate  was  assessed  for  taxation  purposes,  at  the  time  the  loan  was 
made,  at  $9,000.  The  trustee  learned  of  this  valuation  before  he  made 
the  loan,  and  says  he  inquired  of  people  acquainted  with  the  method  o§ 
assessment,  and  was  told  that  assessments  in  that  locality  on  unimprov- 
ed real  estate  were  at  only  about  one-fifth  of  the  value.  The  property 
in  question  was  not  unimproved.  At  the  time  the  loan  was  made  the 
house  was  about  20  years  old/  and  stable  some  10  years  old.  The 
plumbing  and  furnace  were  also  20  years  old.  It  appears  from  the  evi- 
dence that,  in  order  to  make  the  house  salable  at  the  present  time,  at 
least  $6,000  must  be  expended  on  it  to  bring  it  up  to  the  present  re- 
quirements, and  either  that  sum  must  be  expended  or  some  one  found 
as  a  purchaser  who  has  "vision"  enough  to  see  the  desirable  features 
of  the  property  to  be  willing  to  pay  the  above  sum,  in  addition  to  the 
sum  necessary  to  make  good  the  trust  fund.  It  has  been  impossible  to 
find  such  a  purchaser,  although  the  property  has  been  in  the  hands  of 
real  estate  agents  for  several  years. 

The  immediate  beneficiaries  are  all  of  full  age,  and  were  all  of  age 
at  the  time  the  loan  was  made,  except  one  son,  who  was  about  19  years 
of  age.  The  trustee  thinks  he  told  one  of  the  cestuis  que  trust  con- 
cerning this  proposed  loan,  but  two  of  the  cestuis  que  trust  swear  he 
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did  not  tell  them,  and  at  least  there  is  no  positive  testimony  that  he  did. 
Upon  the  trial  the  plaintiff  swore  three  experts,  one  of  whom  had  no 
knowledge  as  to  tlie  values  at  the  time  the  loan  was  made,  except  as  he 
has  acquired  information  since  that  time.  The  other  two  testified  that 
in  their  opinion  the  property  was  of  the  value  of  from  $17,500  to  $18;- 
500.  The  defendant  trustee  had  four  experts,  one  of  whom  vvas  the  ap- 
praiser, Spock,  selected  by  the  owner,  Tweedy.  Of  the  others,  Snyder, 
the  origfinal  appraiser,  placed  the  value  at  $40,000.  The  witness  Good- 
hart  gave  the  value  as  $39,000  and  the  witness  Howe  at  $33,000. 
These  witnesses  for  the  trustee  all  agree  that  the  buildings  were  worth 
5^13,000,  and  they  differ  only  as  to  the  land  value.  These  witnesses,  both 
those  for  the  beneficiaries  and  for  the  trustee,  give  testimony  which 
leads  to  the  inevitable  conclusion  that  the  property  upon  which  the 
loan  was  made  was  highly  speculative  in  value,  and  that  it  would  be 
very  difficult  to  find  a  purchaser  or  tenant,  and  this  is  verified  by  the 
events.     . 

This  investment  of  $25,000,  nearly  one-half  of  the  whole  of  the  trust 
fund,  in  one  mortgage,  and  that  on  property  highly  speculative  in  its 
nature,  very  difficult  to  rent,  should  it  become  unoccupied  by  the  mort- 
gagor, called  for  more  care  than  was  exercised  by  the  trustee.  Had  he 
inquired  more  fully  concerning  the  individuals  obtaining  the  money 
from  the  loan,  which  the  referee  says  he  should  have  done,  and  had  he 
inquired  of  the  holders  of  the  mortgages  then  existing  on  the  property, 
he  would  undoubtedly  have  learned  facts  which  would  have  led  him  to 
doubt  the  correctness  of  the  valuation  placed  on  the  property  by  his 
appraiser  and  by  the  property  owner's  appraiser.  While  there  is  noth- 
ing in  the  record  to  impugn  the  good  faith  of  the  trustee  in  making  the 
investment  in  question,  it  must  be  held  that  the  trustee  did  not  exercise 
the  care  and  foresight  that  an  ordinarily  prudent  man  should  have  ex- 
ercised in  his  own  affairs. 

The  judement  should  be  modified,  and  the  referee's  report  disallowed, 
m  so  far  as  it  approves  of  the  accounts  submitted  by  the  trustee.  The 
interest  on  the  $25,000  loan  seems  to  have  been  paid  down  to  June  1, 
1916,  and  the  trustee  should  be  charged  with  the'$25,000  loan  and  in- 
terest thereon  from  June  1,  1916.  There  are  certain  items  in  the  ac- 
count of  rents  received  and  disbursements  made,  from  and  concerning 
the  property  in  question,  all  of  which  should  be  eliminated  from  said 
account,  and,  as  the  disbursements  exceed  the  receipts  by  the  sum  of 
$1,102.56,  the  trust  account  should  be  surcharged  with  that  sum.  Upon 
his  paying  into  the  trust  fund  the  said  sum  of  $25,000  and  interest  from 
June  1,  1916,  the  Prospect  Drive  property  should  be  conveyed  to  him 
individually.  As  so  modified,  the  judgment  is  affirmed,  widiout  costs. 
All  concur. 
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MALONEY  T.  EIGHTIETH  ST.  LIFE  POULTRY  MARKET,  Inc.,  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1«  1921.) 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Elizabeth  Maloney,  as  executrix,  etc.,  against  the  Eightieth 
Street  Life  Poultry  Market,  Incorporated,  impleaded  with  others,  to 
recover  damages  for  the  death  of  Charles  J.  Bell,  by  reason  of  defend- 
ant's negligence.  From  a  judgment  for  plaintiil  for  $7,627.73,  and 
from  an  order  denying  a  motion  for  new  trial,  the  defendant  named  ap- 
peals.   Affirmed. 

Argued  before  CLARKE,  P,  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Thomas  E.  Brownlee,  of  New  York  City  (Irving  H.  Schafer,  of 
New  York  City,  on  the  brief),  for  appellant. 

Bassett,  Thompson  &  Gilpatric,  of  New  York  City  (Walter  H.  Gil- 
patric,  of  New  York  City,  of  counsel,  and  Edward  M.  Bassett,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

CLARKE,  P.  J.  (dissenting).  This  action  was  brought  in  behalf  of 
the  next  of  kin  of  Charles  J.  Bell  to  recover  damages  because  of  his 
death  from  injuries  caused  by  a  runaway  automobile  crashing  into  a 
building  where  he  was  at  work.  There  is  no  question  of  contributor}' 
negligence  in  the  case. 

A  careful  consideration  of  the  testimony  compels  the  conclusion  that 
the  finding  that  the  negligence  of  the  chauffeur  of  the  defendant, 
against  whom  the  judgment  was  rendered,  was  the  proximate  cause  of 
decedent's  death,  was  not  supported  by  the  credible  evidence  in  the  case, 
but  was  against  the  same,  and  the  weight  thereof.  I  think  the  evidence 
establishes  that  the  automobile  was  left  standing  at  the  curb  on  the 
south  side  of  East  Seventy-Fifth  street,  in  front  of  No.  506,  the  chicken 
market,  with  the  brakes  set,  switch  turned  off,  engine  not  running,  and 
the  front  wheel  swerved  to.the  curb,  while  the  driver  was  in  the  market 
delivering  some  orders  and  fixing  a  flat  shoe  on  a  machine  in  the  mar- 
ket. The  automobile  was  a  Ford  delivery  truck.  While  it  was  in  this 
position,  and  the  chauffeur  in  the  market  for  some  5  to  10  minutes, 
some  boys  got  on  the  machine,  pulled  the  levers,  put  on  the  spark  and 
the  gas,  cranked  the  machine,  and,  as  it  started,  ran  away.  It  seems  to 
me  clear  that  the  willful  and  improper  act  of  these  boys  in  thus  starting 
the  machine  was  the  proximate  cause  of  the  accident,  resulting  in  the 
injury  and  death  of  the  decedent,  and  that  for  this  act  the  defendant 
was  not  responsible.  The  doctrine  of  proximate  cause  is  well  estab- 
lished in  tlie  law  of  negligence.  In  Shearman  &  Redfield  on  Law  of 
Negligence,  §  26,  it  is  said; 

"The  proximate  cause  of  au  event  must  be  understood  to  be  that  wbich,  in  a 
natural  and  continuous  sequence  unbroken  by  any  new  cause,  produced  that 
event,  and  without  which  that  event  would  not  have  occurred." 
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In  Vincent  v,  Crandall  &  Godley  Co.,  131  App.  Div.  200,  115  N.  Y. 
Supp,  600,  the  negligence  charged  against  the  defendant  consisted  in 
the  leaving  of  an  auto  truck  on  one  of  the  public  streets  unattended. 
The  chauffeur  stopped  in  front  of  a  store,  where  he  was  delivering 
goods,  and  after  disconnecting  the  power  from  the  machine  by  throw- 
ing back  the  controller,  shutting  off  the  power  from  the  batteries  by 
throwing  open  the  switch,  and  after  also  setting  the  brakes,  left  the 
machine  in  that  condition  and  entered  the  store  to  deliver  the  goods. 
He  remained  in  the  store  from  10  to  15  minutes,  and  while  he  was  in 
the  store  the  machine  was  started  by  the  willful  act  of  some  mischie- 
vous boys,  who  got  on  the  truck  and  caused  it  to  run  into  the  plaintiff's 
drug  store,  causing  the  damage  for  which  a  recovery  has  been  had. 
The  trial  court  held  thdt  the  negligence  of  the  defendant  in  leaving 
the  truck  unattended  for  the  length  of  time  stated  was  the  proximate 
cause  of  the  damages.  The  Appellate  -Division,  Mr.  Presiding  Justice 
Hirschberg  speaking  for  the  unanimous  court,  said : 

"I  do  not  think,  the  judgment  can  be  sustaihed.  Power  machines  are  recog- 
nized as  legitimate,  and  the  condition  of  the  machine  in  question  as  left  by 
the  chauffeur  must  be  regarded  as  analogous  to  that  of  a  horse  and  wagon 
securely  tied.  In  either  case  overt  acts  of  willful  wrongdoers  are  necessary 
in  order  to  change  the  physical  condition  and  work  mischief,  and  it  cannot  be 
assumed  as  a  matter  of  law  that  they  are?  more  likely  to  exist  in  one  case 
than  in  the  other.  In  this  instance  the  proximate  cause  of  the  plaintifTs 
damage  was  the  willful  act  of  the  boys  who  started  the  truck,  just  as  it 
would  be  had  they  willfully  untied  a  horse  and  driven  it  into  the  drug  store." 

In  Lazarowitz  v.  Levy,  194  App.  Div.  400,  185  N.  Y.  Supp.  359,  de- 
fendant left  his  automobile  in  the  street,  with  the  emergency  brake  on, 
power  turned  off,  and  switch  key  removed.  While  he  was  in  a  restau- 
rant, his  automobile  was  started  by  some  boys,  and  the  plaintiff  was  in- 
jured.   This  court  (Laughlin,  J.,  writing)  said: 

"An  automobile,  however,  is  not  deemed  to  be  a  nuisance  or  a  dangerous 
machine  [citing  cases],  and  therefore,  the  owner  or  the  person  in  whose  cus- 
tody it  is  may  leave  it  standing  in  a  public  street  temporarily,  without  thereby 
being  subjected  to  a  charge  of  negligence,  at  least  provided  he  takes  the 
ordinary  precautions  of  securing '  it  by  the  appliances  with  which  it  is 
equipped  for  that  purpose  and  if  it  thereafter  be  set  in  motion  by  the  willful 
or  negligent  act  of  a  third  party,  such  willful  or  negligent  act  will  be  deemed 
the  proximate  cause  of  the  accident  or  the  injury  resulting  therefrom." 

I  vote  to  reverse  and  grant  a  new  trial. 


to* 


GREENBAUM,  J.,  concurs. 


In  re  GENERAL  SILK  IMPORTING  €0^  Inc. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department.    July  1,  1021.) 

1.  Contraets  €=»127(2) — Parties  to  contract  may  provide  for  submissioD  of 
eontroversies  to  arbitration. 

Arbitration  Law,  §§  2-4,  validating  contract  provisions  for  the  settle- 
ment of  controversies  by  arbitration,  pursuant  to  Code  Civ.  Proc.  §} 
2365-2386,  and  empowering  the  Supreme  Court  to  order  the  parties  to 
arbitrate  and  in  certain  cases  to  appoint  arbitrators,  being  constitutional, 
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It  Is  compete!) t  for  the  parties  to  such  contracts  to  formally  submit  their 
controversy  to  arbitration  or  for  buyers  and  sellers  to  provide  in  their 
contract  for  arbitration  pursuant  to  such  law  or  to  rules  of  a  trade  asso- 
ciation of  dealers  in  the  subject-matter  of  the  contract. 
2.  Sales  <&=»58— Sale  of  silk  subjeet  to  ndes  of  silk  assocSation  held  not  to 
ixiDstitute  agreemeiit  to  submit  controversy  to  arfoitratioiL 

A  contract  for  the  sale  of  raw  silk,  reciting  that  *'sales  are  governed  by 
raw  silk  rules  adopted  by  the  Silk  Association  of  America/'  but  containing 
no  provision  fdr  the  arbitration  of  controversies  as  provided  by  such  rules, 
nor  any  phraseology  Indicating  that  the  reference  to  them  was  intended 
to  include  those  providing  for  arbitration,  should  not  be  construed  as 
constituting  an  agreement  to  relinquish  all  right  to  appeal  to  the  courts, 
and  to  submit  to  arbitration  under  such  rules  any  claim  of  either  for 
breach  of  contract ;  the  buyer  not  being  a  member  of  the  association. 

Appeal  from  Special  Term,  Xew  York  County. 

Petition  by  the  General  Silk^Impojting  Company,  Incorporated,  for 
an  order,  pursuant  to  the  Arbitration  Law,  directing  the  Gerseta  Cor- 
poration to  proceed  forthwith  with  an  arbitration  beiore  the  arbitration 
committee  of  the  Silk  Association  of  America,  pursuant  to  the  provi- 
sions of  a  contract  between  the  parties.  From  an  order  denying  the 
praver  of  its  petition,  petitioner  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Charles  G.  Keutgen  and  Gould  &  Wilkie,  all  of  New  York  City,  for 
appellant. 

David  Steckler  and  Steckler  &  Weitzner,  all  of  New  York  City  (Emil 
Weitzner,  of  New  York  City,  on  the  brief),  for  respondent. 

Austin,  McLanahan  &  Merritt,  of  New  York  City,  for  Silk  Ass*n  of 
America,  amici  curiae. 

Lemuel  Skidmore,  Jr.,  and  Putney,  Twombly  &  Putney,  all  of  New 
York  City,  for  Stefano  Berizzi  &  Co.,  Inc.,  and  Mitsui  &  Company, 
Limited,  amici  curiae. 

LAUGHLIN,  J.  The  controversy  which  appellant  claims  to  be  en- 
titled to  have  arbitrated  arises  under  a  contract  between  it  and  the  re- 
spondent, evidenced  by  a  memorandum  of  sale  by  the  appellant  to  the 
respondent  in  writing,  bearing  date  of  December  31,  1919,  and  a  mem- 
orandum of  purchase  executed  by  the  respondent  to  the  appellant  under 
the  same  date,  whereby  appellant  agreed  to  sell  and  the  respondent 
agreed  to  purchase  100  bales  of  raw  silk  at  a  specified  price  and  on  spe- 
cific terms.  The  memorandum  of  sale  and  memorandum  of  purchase 
each  contained,  following  the  description  and  quantity  of  goods  and 
terms  of  sale,  and  in  a  separate  space  set  off  by  lines  running  across  the 
face  of  the  contract,  but  above  the  signature,  the  following : 

"Soles  are  govemed  by  raw  silk  rules  adopted  by  the  Silk  Association  of 
America." 

The  petition  shows  that,  pursuant  to  the  request  of  tlie  purchaser, 
the  seller  delivered  65  bales  of  the  goods  during  the  months  of  June, 
July,  and  August,  and  was  ready,  willing,  and  able  to  deliver  the  re- 
maining 35  bales,  but  that  the  purchaser  refused  to  receive  or  pay  for 

^7=DFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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them,  and  denies  that  it  is  under  any  obligation  so  to  do,  and  refuses  to 
submit  the  dispute  to  arbitration  in  accordance  with  the  rules  of  the 
Silk  Association  of  America.  It  does  not  appear  that  the  respondent  is 
a  member  of  the  association,  or  has  any  connection  therewith ;  but  it 
is  to  be  inferred  that  the  appellant  is  a  member  thereof,  for  its  president 
is  one  of  the  official  arbitrators. 

The  rules  of  the  Silk  Association  of  America  contain,  among  other 
things^  rules  and  regulations  to  govern  transactions  between  buyers 
and  sellers  of  raw  silk  in  the  United  States,  and  they  were  approved 
by  the  board  of  managers  of  the  association  on  the  2zd  of  Mteiy,  1908, 
and  were  amended  on  the  9th  of  August,  1911.  It  is  provided  in  the 
rules  that  they  shall  govern  only  where  no  special  or  specific  contract 
exists  between  the  buyer  and  the  seller.  They  purport  to  regulate  the 
rights  and  obligations  of  the  buyer  and  seller  arising  under  specified 
contracts  for  the  purchase  and  sale  of  raw  silk,  and  what  shall  consti- 
tute delivery  thereunder,  and  rules  are  prescribed  governing  the  con- 
struction of  the  provisions  of  such  contracts  with  respect  to  the  weight 
of  the  goods  and  the  sizes  of  silk  of  various  grades.  The  rules  im'pose 
upon  the  buyer  the  duty  of  examining  and  testing  silk  received  or  ten- 
dered for  delivery,  and  prescribe  the  manner  in  which  that  shall  be 
done,  and  the  rights  and  obligations  of  the  buyer  in  respect  thereto,  and 
the  period  within  which  notice  of  rejection  shall  be  given,  and  the  duty 
of  the  seller  with  respect  to  making  replacements.  The  rules  also  reg- 
ulate other  incidental  rights  and  obligations  of  the  buyer  and  seller. 
They  then  provide  as  follows : 

*'AU  differences  arising  between  the  buyer  and  seller  must  be  submitted  to 
the  arbitration  committee  of  the  Silk  Association  of  America." 

The  petition  merely  shows  that  the  controversy  arose  under  the  con- 
tract ;  but  an  answer  read  in  opposition  to  the  motion  shows  that  the 
precise  point  of  difference  between  the  parties  is  whetfier  it  was  incum- 
bent on  the  seller  to  tender  delivery  of  the  goods,  and  whether  it  was  not. 
in  default  in  failing  so  to  do.  The  rules  of  the  Silk  Association  of 
America  provide  that  the  committee  on  arbitration,  which  consists  of 
five  members,  shall  have  complete  supervision  of  all  matters  of  arbitra- 
tion referred  to  the  association,  and  shall  make  rules  and  regulations 
for  the  conduct  and  disposition  of  all  matters  submitted  in  arbitration, 
and  that,  excepting  as  otherwise  provided,  it  shall  prescribe  a  form  of 
agreement  under  which,  so  far  as  practicable,  the  decision  of  the  arbi- 
trator or  arbitrators  shall  become  as  effective  as  a  judgment  of  the  Su- 
preme Court,  and  that  the  committee  may  provide  other  forms  of  arbi- 
tration not  in  conformity  to  the  New  York  Code  of  Civil  Procedure 
(sections  2365-2386),  but  which  shall  be  morally  binding,  and  that  it 
shall  prepare  a  list  of  not  less  than  20  qualified  members  of  the  asso- 
cir.tion  willing  to  act  as  arbitrators,  which  shall  be  known  as  the  official 
list  of  arbitrators  of  the  Silk  Association  of  America.  They  further 
provide  that  any  matter  in  controversy  may  be  referred  by  the  dispu- 
tants signing  the  form  of  agreement  prescribed  by  the  committee  with 
a  stipulation  to  the  effect  that  they  will  abide  by  the  decision  of  the  ar- 
bitrator or  arbitrators  selected,  and  that  the  disputants  "may  designate 
at  their  option  either"  a  single  arbitrator,  to  act  as  sole  arbitrator,  or 
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two,  who  shall  select  a  third  official  arbitrator,  or  the  committee  on  ar- 
bitration, or  a  quorum  thereof.  There  was  no  submission  to  arbitration 
as  prescribed  by  the  rules,  and  there  was  no  designation  of  an  arbitra- 
tor or  arbitrators  as  therein  provided. 

Section  2  of  the  Arbitration  Law  (chapter  275,  Laws  of  1920  [Con- 
sol.  Laws,  c.  72])  provides  as  follows: 

"A  provision  in  a  written  contract  to  settle  by  arbitration  a  controversj- 
thereafter  arising  between  the  parties  to  the  contract,  or  a  submission  here- 
after entered  into  of  an  existing  controversy  to  arbitration  pursuant  to  title 
eight  of  chapter  seventeen  of  the  Code  of  Civil  Procedure  shall  be  valid,  en- 
forceable and  irrevocable,  save  upon  such  grounds  as  exist  at  law  or  in  equity 
for  the  revocation  of  any  contract." 

Section  3  provides  that,  in  case  a  party  to  such  a  contract  shall  fail, 
neglect,  or  refuse  to  perform  the  same  or  to  submit  the  controversy  to 
arbitration,  the  aggrieved  party  may  petition  the  Supreme  Court  or  a 
judge  thereof  for  an  order  directing  that  the  arbitration  proceed  in  the 
manner  provided  for  in  the  contract  or  submission ;  and  it  is  provided 
that,  if  the  making  of  the  contract  or  the  failure  to  comply  therewith 
be  not  controverted,  "the  court  or  the  judge  *  *  *  shall  make  an 
order  directing  the  parties  to  proceed  to  arbitration  in  accordance  with 
the  terms  of  the  contract  or  submission,"  but  that,  if  the  making  of  the 
contract  or  submission  or  the  default  "be  put  in  issue,"  the  court  or 
judge  shall  proceed  summarily  "to  trial  thereof."  It  gives  the  right, 
if  desired,  to  a  jury  trial  of  that  issue,  and  on  the  rendition  of  the 
verdict  in  favor  of  the  petitioner  thereon  provides  that  the  court  shall 
make  the  order  the  same  as  if  the  making  of  the  contract  or  submission 
had  not  been  controverted. 

With  respect  to  the  arbitrators,  section  4  provides  that,  if  the  con- 
tract for  arbitration  or  the  submission  provided  for  in  section  2  con- 
tains a  provision  for  naming  or  appointing  an  arbitrator  or  arbitrators 
or  an,  umpire,  such  method  shall  be  followed;  but  if  not  so  provided, 
or  by  a  failure  of  any  party  to  avail  himself  of  the  method  provided,  or 
for  any  other  reason,  there  should  be — 

"a  lapse  in  the  naming  of  an  arbitrator  or  arbitrators,  dv  umpire,  or  in  filling 
a  vacancy,  then,  upon  application  by  either  party  to  the  controversy,  the  Su- 
preme Court,  or  a  judge  thereof,  shall  designate  and  appoint  an  arbitrator  or 
arbitrators  or  umpire,  as  the  case  may  require,  v7ho  shall  act  under  the  said 
contract  or  submission  wifli  the  same  force  and  effect  as  if  he  or  they  had 
been  specifically  named  therein ;  and  unless  otherwise  provided  the  arbitration 
shall  be  by  a  singlfe  arbitrator." 

[  1  ]  This  litigation  appears  to  be  of  more  or  less  interest  to  the  silk 
trade,  and  permission  has  been  sought  and  granted  to  several  other  par- 
ties claiming  to  be  interested  to  file  briefs.  We,  however,  are  of  opin- 
ion that  there  is  no  basis  for  alarm  to  the  trade  with  respect  to  our  de- 
termination herein.  The  Arbitration  Law  has  been  sustained  as  consti- 
tutional. See  Berkovitz  v.  Arbib  &  Houlberg,  230  N.  Y.  261,  130  N. 
E.  288.  It  is  therefore  entirely  competent  for  the  parties  to  such  con- 
tracts to  submit,  by  a  formal  submission,  their  controversy  to  arbitra- 
tion, or  for  buyers  and  sellers  to  provide  in  their  contract  that  any  con- 
troversy arising  thereunder  shall  be  submitted  to  arbitration,  pursuant 
to  the  Arbitration  Law,  or  pursuant  to  such  rules. 
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[2]  The  only  point  here  is  whether  this  contract  shows  with  suffi- 
cient definiteness  that  the  minds  of  the  parties  met  on  this  point,  and 
that  they  intended  to  adopt  the  rules  of  the  Silk  Association  of  Ameri- 
ca, not  merely  to  insure  performance  of  the  contract  in  accordance  with 
those  rules,  but  that,  in  the  event  of  a  controversy,  it  should  be  arbi- 
trated in  accordance  therewith.  The  parties  could  have  provided  for 
such  arbitration,  without  setting  forth  all  or  any  of  the  rules  of  the  Silk 
Association  of  America,  if  they  had  merely  added,  to  the  provision  in- 
corporated in  the  contract  to  the  effect  that  the  sales  are  to  be  governed 
by  those  rules,  a  provision  that,  in  the  event  of  a  controversy  between 
the  parties,  it  should  be  arbitrated  as  provided  by  the  rules,  or  if  the 
contract  had  provided  in  any  manner  by  appropriate  phraseology  that 
the  reference  to  the  rules  was  intended  to  include  those  providing  for 
arbitration.  That,  however,  was  not  done ;  and  since  it  does  not  appear 
that  the  respondent  is  a  member  of  the  association  and  it  fairly  appears 
that  the  appellant  is,  the  contract  should  not  be  construed  as  constitut- 
ing an  agreement  between  the  parties  to  relinquish  all  right  to  appeal  to 
the  courts  for  redress  under  the  contract,  and  to  submit  to  the  determi- 
nation by  arbitration  under  said  rules  of  any  claim  either  of  them  might 
have  for  a  breach  of  the  contract 

It  follows  therefore  that  the  order  is  right,  and  should  be  affirmed, 
with  $10  costs  and  disbursements. 

All  concur. 


(197  App.  Dlv.  449)  ,  ^^^^ 

In  re  ROWE. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Execnlon  and  aAninistoiiora  ^s>20(4) — Citaiioa  not  necassary,  where  afl 

children  of  decedent  Join  in  petition. 

Under  Code  Civ.  Proc.  |  2590,  where  all  the  decedent's  children  joined 
in  the  petition  for  appointment  of  an  administrator  it  was  not  neces- 
sary to  dte  any  one. 

2.  Death  ^»4— Bvideotiary  value  of  letters  of  administnitiiHi. 

Letters  of  administration  are  not  prima  facie  eridence  of  the  death  of 
the  intestate,  but  are  merely  conclusive  evidence  of  the  authority  of  the 
person  to  whom  they  are  granted. 

3.  Judgment  <@^735— Surrogate's  adliudicatlon  as  to  presumptive  deatli  of 

decedent's  brother  prior  to  issuance  of  letters  of  administration  not  res 
Ju^cata  as  to  brother's  death  subsequent  to  that  of  decedent. 

Adjudication  of  surrogate  on  petition  for  letters  of  administration, 
involving  issue  as  to  whether  decedent's  brother  was  dead,  adjudicating 
that  the  brother  was  dead,  in  view  of  presumption  created  by  absence,  and 
giving  the  date  of  his  death  as  that  of  the  decree  authorizing  letters  to 
issue,  held  not  res  judicata  that  the  brother  died  after  decedent;  the 
only  issue  involved  being  whether  brother  had  died  prior  to  issuance  of 
letters  of  administration. 

4.  Death  ^=>Z(2) — ^Presumption  dates  from  time  absentee  was  last  beard 

from. 

One  who  has  not  been  heard  of  for  many  years  will  be  presumed  to  - 
have  died  at  the  end  of  the  7-year  period  extending  from  the  date  when 
last  heard  from,  and  not  as  of  the  date  when  his  death  is  judiciaUy  de- 
clared. 

^s»For  othT  csa«s  aee  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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5.  Death  (S==>4— Evidence  held  insuiBdent  to  create  preeumpiioiL 

Evidence  held  Insufficient  to  create  presumption  of  death,  in  that  there 
was  no  showing  of  a  diligent  and  systematic  search,  to  aacertain  whether 
the  person  claimed  to  be  dead  was  alive. 

Appeal  from  Surrogate's  Court,  Bronx  County. 

In  the  matter  of  the  judicial  settlement  of  .the  account  of  Mary  Rowe, 
as  administratrix  of  William  Rowe,  deceased,  by  Conrad  Hilbert,  as 
administrator  of  the  estate  of  Mary  Rowe,  deceased,  including  the 
matter  of  the  transfer  tax  upon  said  estate,  upon  showing  by  the  chil- 
dren of  Thomas  Rowe,  brother  of  said  William  Rowe,  namely,  Mary  L. 
Lott,  Richard  Rowe,  Thomas  F.  Rowe,  and  William  S.  Rowe,  and  the 
Lawyers'  Title  &  Trust  Company.  From  a  decree  of  the  Surrogate's 
Court  (103  Misc.  Rep.  Ill,  170  N.  Y.  Supp.  742),  distributing  the  estate 
per  capita,  instead  of  per  stirpes,  recognizing  that  decedent's  nephew, 
Michael  Lynch,  survived  him,  and  from  two  transfer  tax  orders  fixing: 
five  per  cent,  tax,-  instead  of  a  1  per  cent.,  on  Thomas  Rowe's  share,  an 
appeal  is  taken.    Decree  and  orders  affirmed. 

See,  also,  104  Misc.  Rep.  109,  171  N.  Y.  Supp.  1021. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

George  W.  Ellis,  of  New  York  City  (Philip  S.  Dean,  of  New  York 
City,  of  counsel),  for  appellants  children  and  administrator  of  Thomas 
Rowe. 

John  Davis,  of  New  York  City,  special  guardian  of  Catherine  M. 
Lynch,  Thomas  P.  Lynch,  and  Joseph  L.  Lynch,  infant  respondents. 

Sidney  Rossman,  of  New  York  City  (Julius  M.  Lowenstein,  of  Xcw 
York  City,  on  the  brief),  for  respondents  Bridget  Langrick,  Margaret 
Matilda  Lynch,  Catherine  Ross,  Joseph  Lynch,  Mary  J.  L)aich,  and 
William  O.  Lynch. 

Edward  R.  Koch,  of  New  York  City,  special  guardian  for  unknown 
persons. 

Unger  &  Unger,  of  New  York  City  (Henry  W.  Unger,  of  New  York 
City,  of  counsel),  for  respondent  Hilbert. 

PAGE.  J.  The  appeal  in  this  proceeding  from  the  decree  directing 
the  distribution  of  the  estate  of  William  Rowe,  deceased,  involves  the 
review  of  the  orders  fixing  the  transfer  tax  on  said  estate.  Three 
questions  are  presented  for  determination:  (1)  Did  Thomas  Rowe  die 
before  or  after  his  brother,  William  Rowe?  (2)  Is  Michael  Lynch,  a 
nephew  of  William  Rowe,  alive  or  presumed  to  be  dead?  (3)  Is  the 
decree  of  the  Surrogate's  Court,  New  York  County,  appointing  an  ad- 
ministrator of  the  estate  of  Thomas  Rowe,  and  fixing  the  date  of  his 
death  as  February  2,  1917,  res  ad  judicata,  and  binding  on  the  surrogate 
of  Bronx  county? 

William  Rowe  was  born  December  24,  1842,  and  died  intestate  in 
Bronx  county  July  22,  1915.  His  elder  sister,  Mary  Lynch,  a  resident 
of  Michigan,  died  before  him,  leaving  descendants,  and  his  younger 
sister,  Margaret  Sheridan,  died  without  issue  before  the  decedent.    His 
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younger  brother,  Thomas  Rowc,  was  bom  in  1844.  In  1874,  while  em- 
ployed as  a  laborer,  first  class,  in  the  Department  of  Yards  and  Docks 
in  the  Brooklyn  Navy  Yard,  he  abandoned  his  wife  and  four  children, 
from  6  weeks  to  6  year?  of  age,  without  disclosed  cause,  and  without 
making  any  provision  for  their  support,  and  has  never  since  then  com- 
municated with  them,  or  any  of  them.  William  Rowe,  the  decedent, 
took  care  of  the  abandoned  family,  giving  money  for  their  support  and 
interesting  himself  in  their  welfare  like  a  father.  His  intimacy  with 
them  continued  until  the  day  of  his  death.  After  the  death  of  William 
Rowe,  the  children  of  Thomas  Rowe  instituted  and  conducted  a  thor- 
oucrh  inquiry  and  search  for  him,  and  not  only  failed  to  find  him,  but 
failed  to  locate  him  anywhere,  at  any  time,  since  his  abandonment  of 
his  family  in  1874. 

[1]  Thereupon,  in  1916,  his  children  began  a  proceeding  before  the 
New  York  county  surrogate  to  establish  his  death  after  that  of  his 
brother  William  Rowe,  and  for  the  appointment  of  an  administrator  of 
his  estate.  In  this  proceeding  it  was  not  necessary  to  cite  any  one.  as 
all  the  children  joined  in  the  petition.  Code  Civ.  Proc.  §  2590.  The 
proceeding  was  referred  to  a  referee,  before  whom  testimony  was  taken, 
and  he  made  his  report,  finding  the  petitioners  entitled  to  a  decree  ad- 
judging that  Thomas  Rowe^  brother  of  William  Rowe,  is  dead  as  of  the 
date  of  the  decree.  Surrogate  Fowler  approved  and  confirmed  the  find- 
ings and  conclusions  of  the  referee,  and  entered  a  decree  thereon,  fix- 
ing the  date  of  the  death  of  Thomas  Rowe  as  February  2,  1917,  and  in 
accordance  with  the  prayer  of  the  petition  directed  that  letters  of  ad- 
ministration issue  to  the  Lawyers'  Title  &  Trust  Company. 

Letters  of  administration  on  the  estate  of  William  Rowe  were  issued 
to  his  widow,  Mary  Rowc,  by  the  surrogate  of  Bronx  county  on  Au- 
gust 10,  1916.  She  died  on  October  25,  1916.  Letters  of  administra- 
tion on  her  estate  were  issued  to  her  brother  on  November  2,  1916.  and 
a  proceeding  was  thereafter  commenced  for  the  judicial  settlement  of 
her  account  as  administratrix  of  the  ^tate  of  William  Rowe.  A 
proceeding  was  thereupon  had  before  a  transfer  tax  appraiser,  and  the 
attorney  for  the  children  and  the  administrator  of  the  estate  of  Thomas 
Rowe  appeared  and  oflFered  in  evidence  a  complete  record  of  the  pro- 
ceeding in  the  New  York  County  Surrogate's  Court,  and  the  decree 
fixing  the  date  of  the  death  of  Thomas  Rowe  as  February  2,  1917,  and 
he  contended  that  this  decree  established  that  Thomas  Rowe  survived 
William  Rowe,  and  that  hiS  share  of  the  estate  should  be  paid  over 
to  his  administrator,  and  was  subject  to  a  tax  of  1  per  cent,  and  en- 
titled to  an  exemption  of  $5,000.  The  appraiser  assessed  the  tax  on  the 
theory  that  Thomas  Rowe  predeceased  William.  An  appeal  was  taken 
to  the  surrogate,  who  affirmed  the  findings  of  the  appraiser. 

[2,  3]  It  is  asserted  that  the  decree  of  the  Surrogate's  Court  of  New 
York  County,  fixing  the  date  of  the  death  of  Thomas  Rowe,  was  res 
adjudicata,  and  binding  on  the  parties  to  this  proceeding.  This  con- 
tention is  supported  by  the  argument  that  the  evidence  in  the  two  pro- 
ceedings was  identical;  that  the  jurisdiction  of  the  Surrogate's  Court 
of  New  York  County  depended  upon  the  fact  of  the  death  of  Thomas 
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Rowe,  and  therefore  the  adjudication  cannot  be  assailed  collaterally; 
and  the  headnote  to  O'Connor  v.  Huggins,  113  N.  Y.  511,  21  N.  E.  184, 
is  quoted : 

"Although  Surrogates*  CJourts  are  courts  of  special  and  limited  jurisdiction, 
where  jurisdiction  to  act  exists,  their  orders  or  decrees  are  conclusive  until 
they  are  revoked  or  reversed  on  appeal.  ♦  ♦  ♦  That  conclusiveness,  In 
the  absence  of  fraud  or  collusion,  attaches  in  a  case  where  a  jurisdictional 
fact  is  in  question  and  it  appears  there  was  proof  with  respect  to  its  exist- 
ence, upon  which  the  surrogate  decided." 

In  that  case  an  attack  was  made  upon  the  jurisdiction  of  the  court  to 
•grant  letters  of  administration,  where  the  administrator  had  after 
proper  application  been  permitted  to  sell  real  estate  of  the  decedent 
to  pay  debts.  The  purchaser  refused  to  take  title,  and  an  action  was 
brought  to  compel  a  specific  performance  of  his  agreement.  The  de- 
fense was  that  the  Surrogate's  Court  did  not  have  jurisdiction  to  grant 
letters,  because  the  decedent  had  no  personal  property  within  the  coun- 
ty of  the  surrogate.  In  the  instant  case  the  jurisdiction  of  the  surro- 
gate to  grant  letters  is  not  involved ;  the  date  of  the  death  of  Thomas 
Rowe  was  not  necessary  to  be  established,  and  all  that  the  surrogate 
had  to  determine  was  that  he  was  presumed  to  be  dead  prior  to  the  is- 
suance of  letters ;  and  the  surrogate  fixed  the  date  as  the  date  of  the  de- 
cree authorizing  letters  to  issue.  Letters  of  administration  are  not 
prima  facie  evidence  of  the  death  of  the  intestate ;  they  are  conclusive 
evidence  of  tKe  authority  of  the  person  to  whom  granted,  and  are  suffi- 
cient to  establish  the  representative  character  of  the  party  who  assumes 
to  sue  by  virtue  thereof.  Carroll  v.  Carroll,  60  N.  Y.  121,  123,  19  Am. 
Rep.  144. 

The  decree  of  the  Surrogate's  Court  merely'  decided  that  tmder  the 
laws  of  the  state  Thomas  Rowe  was  presumed  to  be  dead.  Marks  v. 
Emigrant  Industrial  Savings  Bank,  122  App.  Div.  661,  663,  107  N.  Y. 
Supp.  491.  In  no  event  was  it  an  adjudication  with  respect  to  the  time 
of  his  death,  and  it  was  incumbent  on  the  administrator  to  prove  as  a 
fact  that  Thomas  survived  A^illiam,  in  order  to  substantiate  his  claim 
to  a  part  of  William's  estate.  Williams  v.  Post,  158  App.  Div.  818, 
820,  143  N.  Y.  Supp.  1027:  Eckersley  v.  Curran,  158  App.  Div.  440, 
442,  143  N.  Y.  Supp.  662.  In  the  case  under  consideration  it  was  nec- 
essary to  determine  the  time  when  the  presumption  of  death  did  arise. 
Although  the  evidence  was  the  same  before  the  Bronx  county  surrogate 
as  before  the  New  York  county  surrogate,  the  exact  question  to  be  de- 
termined was  different.  All  the  New  York  county  surrogate  was  re- 
quired to  decide  was  whether  Thomas  was  presumed  to  have  died  some 
time  before  letters  were  to  be  issued.  The  question  to  be  determined 
by  the  Bronx  county  surrogate  was  whether  Thomas  died  before 
July  22,  1915.  The  evidence  was  that  the  last  time  any  mention  was 
made  of  any  of  his  relatives  having  heard  from  Thomas  was  in  De- 
cember, 1894,  and  January,  1895,  and  that  the  letters  of  those  dates  un- 
doubtedly, referred  to  information  received  some  years  before  their 
dates. 

[4]  The  surrogate  was  well  withiji  the  rules  of  presumption  of  death 
when  he  applied  the  period  of  7  years  to  extend  from  those  dates.   The 
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case  of  Matter  of  Wagener,  143  App.  Div.  286,  128  N.  Y.  Supp.  164, 
in  which  this  court  laid  down  the  rules  as  to  the  presumption  of  death 
arising  from  long-continued  and  unexplained  absence  has  subsequently 
been  referred  to  as  authoritative.  Cerf  v.  Diener,  148  App.  Div.  150, 
132  N.  Y.  Supp.  1026;  Matter  of  Benjamin,  155  App.  Div.  233, 254,  139 
N.  Y.  Supp.  1091.  The  appellant  suggests  that  the  authority  of  these 
cases  is  impaired  by  the  fact  that  Cerf  v.  Diener  was  reversed  by  the 
Court  of  Appeals.  210  N.  Y.  156,  104  N.  E.  126.  That  case  was  a 
submitted  controversv,  nursnant  to  section  1279  of  the  Code  of 
Civil  Procedure,  and  the  Court  of  Anpeals  held  that  from,  the 
evidentiary  facts  submitted  different  conclusions  might  be  drawn,  and 
hence  a  case  was  not  presented  for  the  determination  of  the  Appellate 
Division  within  the  provisions  relating  to  submitted  controversies,  and 
the  Court  of  Appeals  therefore  reversed  and  dismissed  the  proceeding 
without  prejudice  to  the  bringing  of  ah  action.  In  the  instant  case  we 
find  that  the  decision  of  the  surrogate  is  supported  by  the  evidence. 

[6]  The  appraiser  also  held  that  there  was  a  presumption  that 
Michael  Lynch,  a  nephew  of  the  deceased,  died  before  William  Rowe. 
The  surrogate  reversed  this  finding,  and  held  that  the  evidence  was  in- 
sufficient to  raise  the  presumption  of  his  death.  The  only  evidence  sub- 
mitted on  this  question  was  an  affidavit  of  Margaret  M.  Lynch,  a  sister 
of  Michael,  stating  that  l?e  left  his  home  in  or  about  the  year  1887;  that 
some  years  afterward  several  letters  were  received  from  him  from 
somewhere  in  British  Columbia,  and  thereafter  a  letter  from  Mazat- 
lan,  state  of  Sinaloa,  Mexico,  stating  that  he  intended  to  go  mto  the 
mountains,  and  that  he  had  never  been  heard  from  since ;  that  at  -the 
time  of  the  last-mentioned  letter  the  bubonic  plague  was  prevalent  in 
that  portion  of  Mexico,  and  that  the  Yaqui  Indians  were  in  revolt,  and 
were  murdering  citizens  of  various  nationalities,  including  Americans ; 
that  she  had  caused  inquiries  to  be  made  through  officers  of  the  United 
States  of  America,  both  in  British  Columbia  and  in  Mazatlan,  but  had 
been  unable  to  obtain  any  information  as  to  his  whereabouts. 

The  letters  referred  to  as  having  been  received  from  Michael  Lynch 
were  not  produced,  nor  was  the  date  of  their  receipt  given.  Nor  was  it 
shown  what  inquiries  were  made  of  "officers  of  the  United  States,"  or 
who  these  officers  were,  nor  were  the  replies  of  these  officers  produced. 
This  failed  to  show  diligent  and  systematic  search  to  ascertain  whether 
he  was  alive,  and,  as  the  surrogate  correctly  held,  was  entirely  in- 
sufficient to  raise  a  presumption  of  death.  Dunn  v.  Travis,  56  App. 
Div.  317,  67  N.  Y.  Supp.  743 ;  Matter  of  Wagener,  supra.  It  is  signifi- 
cant that  the  learned  counsel  presented  most  circumstantial  and  detailed 
evidence  as  to  the  facts  which  tended  to  establish  the  death  of  Thomas 
Rowe,  but  contented  himself  with  this  insufficient  statement  as  to 
Michael.  It  is  safe  to  assume  that  nothing  further  could  be  presented 
than  was.  The  surrogate  has  directed  that  the  share  of  Michael  L)nnch 
be  deposited  with  the  chamberlain  of  the  city  of  New  York  to  the 
credit  of  the  proceeding.  At  some  future  time  an  application  can  be 
made  for  the  payment  over  of  this  fund.  At  that  time  further  evidence 
can  be  produced.  The  rights  of  no  person  are  therefore  adversely 
affected  by  this  disposition  of  the  matter  at  this  time. 
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*  The  decree  and  orders  are  affirmed,  with  costs  to  all  parties  appear- 
ing and  filing  briefs  on  this  appeal,  payable  out  of  the  estate.  All 
concur. 


(197  App.  Div.  643) 

CITY  OF  NEW  YORK  v.  EMPIRE  CITY  SUBWAY  CO.,  limited. 
(Supreme  Court,  AppeUate  Division,  Blrst  Department.     July  1,  1921.) 

1.  Refereoce  <^=>76(2)-*AgreemeDt  pennitting  referees  to  fix  own  compcnst- 
tlon  unenforceable. 

An  agreement  between  the  parties  permitting:  referees  to  fix  the  value 
of  their  services  held  unenforceable,  notwithstanding  Code  Civ.  Proc.  | 
3296,  fixing  amount  to  be  paid  to  referee,  and  providing  that  the  parties 
may  consent  to  a  different  rate  of  compensation. 
3.  Reference  <3=»76 (2)— Stipulation  as  to  CGmpensation  held  valid  in  part^ 
though  vmd  as  to  provision  entitling  referees  to  name  own  eonipensaiion. 
Agreement  between  parties  that  the  referees  could  fix  such  sum  as  their 
compensation  as  to  them  seemed  proper,  and  that  at  their  election  the 
sum  of  $25  per  hour  could  be  considered  such  reasonable  charge,  and 
might  be  charged  by  them,  though  void  in  so  far  as  it  permitted  referees 
to  name  own  compensation,  was  enforceable  as  to  the  stipulation  that  $25 
per  hour  could  be  charged,  under  Code  Civ.  Proc.  §  3296,  providing  that 
parties  might  consent  to  a  rate  of  compensation  different  from  that  spe 
ciiied  by  the  statutes. 

3.  Reference  <R=>76  (4)  ^Evidlence  as  to  time  spent  by  referees  In  tlie  matter 

of  tlie  reference  lield  insufficient  to  warrant  charge  made. 

Evidence  as  to  number  of  hours  spent  by  referees  for  which  it  was 
agreed  they  were  to  be  paid  the  sum  of  $25  per  hour  held  Insufiicieiit  ta 
warrant  the  charge  of  $80,000. 

4.  Costs  <@=>158 — Expenses  of  printing  referees'  opinion  not  taxable. 

In  the  absence  of  a  written  stipulation  of  the  parties,  the  cost  of 
printing  the  opinion  of  the  referees  and  extra  copies  for  various  persona 
cannot  be  taxed ;  such  expenses  not  being  included  in  the  rules  of  the 
court. 

Appeal  from  Special  Term,  New  Y6rk  County. 

Action  by  the  City  of  New  York  against  the  Empire  City  Subway 
Company,  Limited.  From  an  order  denying  a  motion  for  a  retaxation 
of  defendant's  costs,  which  had  been  taxed  by  the  clerk  in  the  sum  of 
$40,497.85,  plaintiff  appeals.  Order  reversed,  and  retaxation  directed, 
with  instructions. 

See,  also,  191  App.  I>iv.  603, 181  N.  Y.  Supp.  809. 

Argued  before  CLARK,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (John  R.  Salmon, 
of  New  York  City,  of  counsel,  and  James  A.  Donnelly,  of  New  York 
City,  on  the  brief),  for  appellant. 

Edward  L.  Blackman,  of  New  York  City  (Charles  T.  Russell,  of 
New  York  City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  This  action  was  brought  by  the  plaintiff  for 
the  forfeiture  of  defendant's  system  of  electrical  subways,  and  for  an 
accourtting  by  defendant  under  certain  contracts  subsisting  between  the 
parties  to  this  action.  The  issues  were  referred  upon  consent  to  three 
refei-ees  to  hear  and  determine.  Hearings  before  them  commenced  on 
or  about  October  30,  1916.    On  November  29,  1918,  the  referees  noti- 
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fied  the  parties  that  they  were  prepared  to  hand  down  their  decision  and 
that  their  fees  had  been  fixed  by  them  at  the  sum  of  $80,000.  The  deci- 
sion of  the  referees  as  to  costs  provides  as  follows : 

*'No  costs  are  awarded  to  either  party  against  the  other.  The  expense  of 
the  reference,  that  Is,  fees  of  the  referees  and  stenosraphers,  and  the  cost 
of  printing  the  opinion  and  report,  shall  be  borne  by  the  plaintifl:  and  the  de- 
fendant equally." 

This  court  upon  a  former  appeal  (191  App.  Div.  603, 181  N.  Y.  Supp. 
809)  afHrmed  the  direction  of  the  referees  with  respect  to  the  matter  of 
costs  and  in  the  order  of  aflSrmance  awarded  to  the  "defendant 
*  *  *  as  costs  in  the  action  one-half  of  the  amount  lawfully  requir- 
ed to  be  paid  for  taking  up  the  referees'  report  and  one-half  of  the 
amount  lawfully  required  to  be  paid  for^priuting  the  report  and  opinion 
[of  said  referees],  such  amount  to  be  determined  upon  taxation  before 
the  clerk."  On  September  22,  1920,  costs  were  taxed  by  the  clerk 
against  the  plaintiff  at  the  sum  of  $40,497.85,  being  one-half  of  the  fees 
paid  to  the  referees  and  one-half  of  .the  amoimt  paid  for  printing, 
riaintiff  moved  for  a  retaxation  before  the  Special  Term,  which  denied 
plaintiff's  motion,  and  it  is  from  the  order  of  denial  that  plaintiff  ap- 
peals. 

The  record  shows  that  the  parties  stipulated  in  writing  before  enter- 
ing upon  the  reference  as  follows : 

"It  is  hereby  stipulated  by  and  between  the  parties  hereto,  through  their 
eonnsel  and  attorneys,  that  the  statutory  provision  for  the  referees'  fees  be 
waived  and  that  the  referees  shaU  fix  such  sum  as  they  consider  proper  com- 
pensation for  the  time  and  effort  expended  by  them  in  the  business  of  the  refer- 
ence, or  at  their  election  the  sum  of  $25  per  hour  shall  be  considered  such  rea- 
sonable charge  and  may  be  charged  by  them." 

Section  3296  of  the  Code  of  Civil  Procedure  which  fixes  $10  as  the 
amount  to  be  paid  to  a  referee  for  each  day  expended  on  a  reference 
also  provides  that  the  parties  may  also  consent  to  a  different  rate  of 
compensation  manifested  in  the  minutes  of  .the  referee  or  otherwise  in 
vvriting- 

[1,  2]  The  Court  of  Appeals,  however,  has  held  that  an  agreement 
to  permit  referees  to  fix  the  value  of  their  own  services  is  not  in  con- 
formity with  the  provisions  of  section  3296  of  the  Code.  First  Nation- 
al Bank  of  Cooperstown  v.  Tamaio,  77  N.  Y.  476;  Griggs  v.  Day,  135 
N.  Y.  469,  32  N.  E.  238.  The  stipulation,  so  far  as  it  permitted  the 
referees  to  fix  their  own  fees,  is  unenforceable.  It  seems  to  us,  how- 
ever, that  it  is  in  substantial  compliance  with  the  statute  to  the  extent 
that  it  provides  that  the  sum  of  $25  per  hour  shall  be  considered  a  rea- 
sonable charge.  The  taxation  before  the  clerk  was  based  upon  a  lump 
sum  of  $80,000,  without  regard  to  the  $25  per  hour  limitation.  The 
clerk  evidently  acted  upon  the  erroneous  assumption  that  the  stipula- 
tion that  the  referees  may  fix  such  sum  as  they  considered  proper  com- 
pensation was  permissible  under  the  law. 

[3]  On  the  motion  for  retaxation,  affidavits  were  submitted  pro  and 
con.  Accepting  the  affidavits  of  the  referees  in  the  most  favor;able  as- 
pect to  them,  the  number  of  hours  spent  by  all  of  them  in  the  matter 
of  the  reference  falls  far  short  from  warranting  any  such  payment  as 
188N.Y.S/*-26 
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$80,000.  An  analysis  of  the  stenographer's  minutes,  made  by  one  o( 
the  assistants  of  the  corporation  counsel,  shows  that  there  were  51  hear- 
ings and  27  adjournments,  and  that  the  minutes  are  silent  as  to  the  pres- 
ence of  the  referees  at  any  of  the  adjournments.  It  also  appears  that 
one  of  the  referees  was  present  at  SO  hearings  and  the  other  two  on 
46  and  42  hearings,  respectively;  that  at  7  of  the  hearings  there  were 
morning  and  afternoon  sessions  of  3  hours  each,  i.  e.,  6  hours  per  day; 
that  3  of  the  hearings  only  consumed  one  hour  each ;  and  that  the  re- 
maining 40  hearings  averaged  about  3  hours  each.  It  also  appears  that 
the  referees  met  on  occasions  to  discuss  the  rulings  to  be  made  upon 
questions  of  evidence  and  objections  to  rulings  and  that  the  time  thus 
consumed  was  about  20  hours.  It  also  appears  that  the  referee,  to 
whom  was  intrusted  the  task  gf  preparing  the  draft  opinion,  devoted 
at  least  216  hours  to  that  work,  and  that  thereafter  the  referees  met 
from  time  to  time  to  discuss  the  opinion  and  revisions,  consuming 
about  20  hours,  and  that  9  hours  were  devoted  to  passing  upon  requests 
to  find.  It  also  appears  that  one  of  the  referees  spent  about  20  hours 
before  the  hearings  began  in  preparation  for  the  trial.  The  referees 
did  not  keep  any  per  diem  account  of  their  work,  and  their  statements 
are  merely  estin^tes.  The  facts  necessary  to  determine  the  fees  of  the 
referees  are  too  indefinite  to  enable  us  to  tax  defendant's  costs. 

[4]  As  to  the  disbursements  for  printing  the  opinion  of  the  referees 
and  extra  copies  for  various  persons,  it  has  been  held  that  in  the  ab- 
sence of  a  written  stipulation  of  the  parties  there  is  no  legal  warrant  for 
taxing  such  expenses  because  they  constitute  an  item  of  expense,  not  in- 
cluded in  the  rules  of  court.  It  was  so  held  in  Veeder  v.  Mudgett,  27 
Hun,  519,  523. 

The  taxation  having  been  made  upon  an  erroneous  rule  of  procedure, 
the  order  must  be  reversed,  and  a  retaxation  directed  at  the  rate  of  $25 
per  hour  for  the  time  consumed  by  each  referee.  If  the  parties  in  in- 
terest can  stipulate  in  writing  as  to  the  number  of  hours  devoted  to 
the  reference  by  each  referee,  and  if  they  stipulate  in  writing  as  to  the 
amount  to  be  allowed  for  printing,  the  order  of  reversal  will  include  a 
retaxation  upon  the  basis  of  such  stipulations. 

Settle  order  on  notice.    All  concur. 


(197  App.  Div.  450) 

KENNEDY  v.  CUNARD  S.  S.  CO.,  Lindtod. 

(Supreme  Court,  AppeUate  Division,  First  Department.    Jnly  1,  1021.) 

1.  Master  and  servant  <3=>190  (15) —Employer  liable  for  foremaii's  doeing  of 

ship's  hatches  shutting;  oiit  li^ht. 

Though  the  employer  may  discharge  through  another  the  duty  to  take 
reasonable  precautions  to  see  that  all  longshoremen  employed  on  a  ship 
have  come  up  from  the  hold  before  closing  the  hatches,  shutting  out  the 
light,  he  is  liable  for  the  failure  of  his  foreman  to  perform  such  duty. 

2.  Master  and  servant  ^C^^^lSOd) — ^Foreman  of  longBhoremen  working  in  hold 

of  vessel  not  feUow  sen^ant. 

A  foreman,  from  whom  longshoremen  loading  cargo  on  a  vessel  took 
orders  and  received  tackle  and  other  appliances,  was  not  a  fellow  servant, 
but  the  alter  ego  of  the  employer,  who  was  liable  for  his  negligence. 
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3.  Master  iud  servant  «=>289  (38)— Contributory  De^llgence  of  loiisshoreiiiaii» 

injured  in  darkness,  for  Jury. 

Whether  a  iongshoreman,  who,  by  reason  of  the  closing  of  the  hatches 
of  a  vessel.  In  which  he  had  been  working  before  he  could  reach 
the  upper  deck,  was  left  in  darkness,  falling  to  get  any  response  to  his  out- 
cries, was  contrlbutorlly  negligent  in  going  toward  an  exit  beyond  an  open 
hatch,  into  which  he  fell,  was  for  the  jury. 

4.  Master  and  senraiit  (&=s>212— Risk  of  f  alUng  into  open  liatehway  in  darkness 

not  assumed. 

A  longshoreman,  employed  In  loading  a  vessel,  did  not  assume  the  risk 
of  falling  into  an  open  hatchway,  after  the  light  was  cut  off  by  the  negli- 
gent closing  of  the  hatches  above,  before  he  could  reach  the  upper  deck 
after  the  day's  work. 

5.  Admiralty  ^=»2<^LongslioreDiaD,  injured  on  vessel  engaged  in  foreign 

eommeree!,  cannot  recover  under  Workmen's  Compensation  I^w. 

The  United  States  Supreme  Court  having  held  unconstitutional  an 
amendment  adding  to  Judiciary  Act  1789,  §  9  (Judicial  Code,  §§  24, 
256  [TJ.  S.  Comp.  St.  Si  991,  1233]),  vesting  in  the  federal  courts  ex- 
clusive original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
Jurisdiction,  but  saving  to  suitors  the  common-law  remedies,  the  further 
exception,  "and  to  claimants  the  rights  and  remedies  under  the  Workmen's 
Comi)ensation  Law  of  any  state,''  a  longshoreman,  Injured  while  em- 
ployed in  stowing  a  cargo  on  a  vessel  engaged  in  foreign  commerce,  can- 
not recover  under  Workmen's  Compensation  Law,  though  his  employer 
had  complied  with  section  114  thereof,  providing  that  an  employer  and 
his  employees  engaged  in  Interstate  or  foreign  commerce,  but  working 
only  in  the  state,  may,  so  far  as  not  forhidden  by  act  of  Congress,  accept 
and  become  bound  by  the  provisions  of  the  act. 

6.  Master  aJid  servant  €^^346 — Compensation  awarded  on  tlieory  of  eontraet. 

An  award  under  the  Workmen's  Compensation  Law  is  given,  not  on  the 
theory  of  a  tort  committed,  but  on  the  theory  that  the  statute  is  read  into 
and  becomes  a  part  of  the  contract  of  employment. 

7.  AAniralty  <&=>13 — ^Workmen's  Compensation  I^aw  cannot  be  read  into  mari- 

time eontraet  of  employment. 

A  contract  of  employment  of  a  longshoreman  to  load  a  cargo  on  a 
vessel  engaged  in  foreign  commerce  being  maritime,  and  a  subject  of 
exclusive  federal  jurisdiction,  a  state  Workmen's  Compensation  Law 
cannot  be  read  into  it,  so  as  to  entitle  one  injured  on  such  a  vessel  to 
compensation  thereunder. 
S.  Adtaiiralty  <^=»18— rfuriscfietion  in  tort  eases  depends  on  plaee  of  oommis- 
sion. 

Jurisdiction  of  a  tort  depends  solely  on  the  place  where  it  is  committed. 

9.  A^Mralty  <&»1^— Torts  on  liigli  seas  or  navigable  waters  are  of  admiralty 

eognizanee. 

Every  tort  on  the  high  seas  or  navigable  waters,  whether  on  board  a  ves- 
sel or  not  is  of  admiralty  cognizance. 

10.  AAodralty  ^=»26— Longslioreman,  ingured  ^IiHe  loading  vessel  on  navi- 
gable waters^  may  proceed  in  rem  or  in  personam. 

An  Injury  to  a  longshoreman  employed  in  loading  a  vessel  on  navigable 
waters,  caused  by  his  falling  into  ap  open  hatch  by  reason  of  the  master's 
negligence  in  closing  the  hatches  to  the  deck  above,  leaving  him  in  dark- 
ness, was  a  maritime  tort,  to  redress  which  he  could  proceed  in  rem 
against  the  vessel  or  in  personam  against  the  owner,  in  courts  having 
maritime  jurisdiction. 
U.  Atoiralty  ^=»2 — ^Action  in  personam  arisii^  from  maritime  tort  may  be 
brought  in  federal  or  state  coiut  having  eommon-law  remedy. 

Under  Const.  TJ.  S.  art.  3,  §  2,  extending  the  judicial  power  of  the  United 
States  to  all  cases  of  admiralty  and  maritime  jurisdiction,  article  1,  §  8, 
subd.  18,  giving  Congress  the  power  to  make  all  laws  necessary  to  execute 
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the  powers  granted,  and  Judiciary  Act  1789,  |  9  (Judicial' Code,  |S  24  and 
256  [U.  S.  Comp.  St.  §S  991,  1233]),  giving  the  federal  District  Courts 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  but  saving  to  suitors  the  right  of  a  common-law  remedy, 
an  action  In  rem  whether  arising  under  the  general  maritime  law  or  to 
enforce  liens  given  by  United  States  oV  state  statutes  must  be  prose- 
cuted in  admiralty  in  the  United  States  courts,  while  actions  In  personam, 
arising  out  of  maritime  contracts  or  torts,  may  be  brought  in  admiralty 
or  on  the  law  side  of  the  United  States  court,  or  in  a  state  court  having 
an  appropriate  common-law  remedy. 

12.  Admiralty  <&=>26 — Liabilities  under  lURrilJine  law  cannot  be  changed  by 
state  law.  nor  eonunon-law  liability  substituted. 

Though  Judiciary  Act  U.  S.  1789,  §  9  (Judicial  Code,  §§  24  and  256  [U. 
S.  Comp.  St.  §§  991,  1233]),  giving  the  federal  District  Courts  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction, but  saving  to  suitors  the  right  of  a  common-law  remedy,  gives  a 
right  to  elect  the  forum  and  procedure  to  remedy  a  maritime  tort,  plain 
tiff  rannot  determine  that  defendant's  liability  shall  be  measured  by  the 
common  rather  than  the  maritime  law  as  the  rights  and  liabilities  aris- 
ing from  maritime  contracts  or  torls,  as  declared  by  the  maritime  law. 
cannot  be  changed  by  state  statute,  nor  by  substitution  of  a  common-law 
rtght  or  liability. 

13*  AAniralty  ^=^2,  26 — State  court  may  try  case  of  maritime  tort»  but  roles 
of  maritime  law  govern  questions  of  liability. 

An  action  for  damages  for  personal  injuries  to  a  longshoreman  while 
loading  a  vessel  on  navigable  waters,  being  one  for  which  a  common-law 
remedy  exists,  may  be  brought  In  the  state  court  and  tried  In  conformity 
with  Its  rules  of  practice;  but  the  rules  as  to  contributory  negligence, 
acts  of  fellow  servants,  and  the  measure  of  recovery  must  be  determined 
by  the  maritime,  not  the  common,  law. 

14.  Admiralty  <Sx=931 — Contributory  negligence  goes  to  apiiortionnient  of  dam- 
ages in  admiralty  cases. 

In  maritime  law,  contributory  negligence  does  not  defeat  a  recovery, 
but  goes  to  an  apportionment  of  the  damage. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Richard  Kennedy  against  the  Cunard  Steamship  Company, 
Limited.  From  a  judgment  dismissing  the  complaint  at  the  close  of 
plaintiff's  case  at  Trial  Term,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  DOWLING,  LAUGHUN,  PAGE,  MERRELL,  and 
GREENBAUM,  JJ. 

Robert  Stewart,  of  New  Yorlc  City,  for  appellant. 
Lord,  Day  &  Lord,  of  New  York  City  (Thaddeus  G.  Cowell,  of 
New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  Plaintiff  was  a  longshoreman,  and  on  September  23, 
1916,  was  working  for  the  defendant  in  loading  the  cargo  on  board  the 
steamship  Andania,  then  lying  in  the  North  River.  He  was  working  in 
the  lower  hold,  below  the  orlop  deck,  at  No.  3  hatch.  This  hatch  and 
those  directly  above  it  on  the  upper  decks  were  all  of  the  same  size, 
and  formed  the  opening  into  compartment  No.  3  of  the  ship.  This  com- 
partment was  divided  from  compartment  No.  4  by  a  water-tight  bulk- 
head extending  clear  across  the  ship  on  the  orlop  deck,  and  just  afi  of 
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the  hatch,  leaving  a  space  of  only  2  or  3  feet  between  the  bulkhead  and 
the  hatch.  This  bulkhead  had  ui  it  a  door  opening  from  No.  4  to  No.  3 
compartment  on  the  right-hand  side  of  the  hatch  looking  forward.  The 
hatch  was  flush  with  the  deck,  and  had  no  coaming  or  guard  around  it. 
To  go  from  his  work  in  the  lower  hold  to  the  dock  it  was  necessary 
for  the  plaintiff  to  pass  forward  in  the  lower  hold,  across  the  hatch 
opening,  to  a  ladder  which  extended  up  from  the  lower  hold  to  the  or- 
lop deck  through  a  small  manhole,  and  on  reaching  the  orlop  deck  to 
pass  this  open  hatch  to  the  bulkhead  door,  and  enter  compartment  No. 
4,  and  from  there  pass  up  the  gangways  until  the  upper  deck  was  reach- 
ed, and  thence  to  the  dock. 

Plaintiff  had  worked  all  day  in  this  lower  hold ;  all  the  hatches  being 
open  clear  to  the  upper  deck,  and  the  men  working  by  the  daylight  com- 
ing through  these  hatches.  At  5  o'clock  the  foreman  called  out  for  the 
men  below  on  the  various  decks  to  come  up  and  put  on  their  hatches. 
When  plaintiff  and  his  fellow  workmen  went  to  work,  they  were  told 
to  leave  their  garments  on  the  orlop  deck.  Plaintiff  left  his  coat  on  the 
left  side  of  the  ship,  a  little  forward  of  the  hatch  on  that  deck.  He  was 
the  last  man  of  the  gang  to  quit  work  on  that  day.  The  other  men 
passed  up  to  the  decks  above,  and  the  first  man  up  began  to  put  the 
hatch  covers  on  the  hatch  of  the  upper  deck ;  this  being  the  only  one 
on  which  the  covers  were  placed.  These  covers  were  in  sections.  At 
the  time  the  plaintiff  went  up  the  ladder  to  the  orlop  deck  these  hatch 
covers  were  partly  on,  but  .there  was  sufficient  light  for  him  to  see  his 
coat.  He  walked  over  to  the  left-hand  side  and  picked  up  his  coat.  As 
he  turned  to  go  to  the  bulkhead  door,  the  hatch  was  suddenly  closed, 
shutting  out  all  light  from  the  deck  the  plaintiff  was  on.  Nothing  was 
done  to  ascertain  whether  the  m.en  were  all  out,  or  any  warning  given 
before  this  was  done.  Plaintiff  shouted  to  the  men  above ;  getting  no 
answer,  and  realizing  that  the  men  were  leaving  the  ship  for  the  night, 
he  then  endeavored  to  make  his  way  to  the  bulkhead  door.  He  knew 
that  he  would  have  to  pass  the  open  hatch,  so  he  proceeded  cautiously, 
shufHing  one  foot  ahead  of  the  other,  carefully  feeling  his  way  in  the 
darkness,  trjdng  to  prevent  himself  from  stepping  into  the  open  hatch. 
He  suddenly  fell  into  it  and  received  injuries,  for  which  the  action  was 
brought. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  moved  to 
dismiss,  on  the  ground  that  the  plaintiff  had  failed  to  prove  facts  suffi- 
cient to  constitute  a  cause  of  action ;  also  on  the  gi-ound  that  the  evi- 
dence proved  contributory  negligence,  and  that  the  plaintiff  assumed 
the  risk,  and  that,  if  there  was  any  negligence,  it  was  the  negligence  of 
a  fellow  servant,  for  which  the  master  was  not  responsible.  The  court 
granted  the  motion.    In  this  he  erred. 

[1,2]  The  danger  of  injury  to  a  man,  left  in  utter  darkness  in  the 
ship  with  its  open  hatchway,  was  obvious.  It  was  a  duty  that  the  mas- 
ter owed  to  the  employees  to  take  reasonable  precautions  to  see  *^hat 
all  the  men  had  come  up  from  the  hold,  and  not  to  close  down  the 
hatches  until  all  the  men  had  a  reasonable  opportunity  to  reach  the  up- 
per deck.  This  was  a  duty  that  the  master  could  discharge  through 
another ;  but  it  was  the  master's  duty  tliat  the  other  was  performing, 
and  for  a  failure  to  discharge  it  the  master  was  Hable.  Corcoran  v. 
Hoibrook,  59  N.  Y.  517, 17  Am.  Rep.  369;  McGovern  v.  Central  Vt  R. 
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Co.,  123  N.  Y.  280,  288,  25  N.  E.  373 ;  Eastland  v.  Qarke,  165  N.  Y. 
420,  429,  59  N.  E.  202,  70  L.  R.  A.  75 \.  The  foreman  in  this  case  di- 
rected the  work  in  the  three  aft  hatches ;  the  men  took  their  orders  from 
him,  and  applied  to  him  for  tackle  and  other  appliances  used  in  their 
work ;  it  was  he  who  gave  the  orders  to  close  the  hatches.  He  was  not 
a  fellow  servant,  but  was  the  alter  ego  of  the  defendant.  The  plaintiff 
made  a  prima  facie  case. 

[3,  4]  Whether  the  plaintiff,  placed  in  the  situation  that  he  was  by 
the  closing  of  the  hatch,  and  failing  to  get  any  response  to  his  outcries, 
was  chargeable  with  contributory  negligence  in  going  forward  in  the 
manner  he  did,  was  clearly  a  question  of  fact  for  the  jury.  The  plain- 
tiff did  not  assume  the  risk. 

"It  is  now  the  settled  law  of  this  state  that  the  risks  which  a  serrant 
assumes  are  either  such  as  are  incident  to  his  employment,  after  the  master 
has  discharged  his  duty  of  reasonable  care  to  prevent  them,  or  such  as  are 
quite  as  open  and  obvious  to  the  servant  as  the  master."  Eastland  v.  Clarke, 
supra,  165  N.  Y.  427,  59  N.  E.  204,  70  L.  R.  A.  751. 

The  plaintiff  was  not  employed  to  work  in  the  ship  in  the  darkness. 
The  risk  of  falling  into  the  open  h?tch  in  the  daytime,  when  engaged  in 
the  work,  he  assumed.  But  the  risk  of  falling  into  the  hatch  when  all 
light  had  been  cut  off  by  the  master's  negligent  act  he  did  not  assume. 

It  fqjjlows  that  the  judgment  will  have  to  be  reversed,  and  a  new- 
trial  granted. 

[5]  Involved  in  this  case  are  questions  of  great  importance,  which 
have  not  been  determined  by  our  Court  of  Appeals,  and  are  presented 
for  the  first  time  to  this  court  on  this  appeal.  They  were  suggested  in 
the  opening  of  counsel  at  the  trial ;  but  as  the  case  was  tried  on  the 
theory  of  common-law  liability,  and  so  disposed  .of  by  the  trial  Justice, 
we  have  not  considered  these  questions  in  disposing  of  the  case  before 
us.  As,  however,  we  have  ordered  a  new  trial,  and  these  questions  have 
been  presented  by  the  counsel  for  the  plaintiff,  we  feel  it  incumbent  on 
us  to  give  them  careful  consideration  in  advance  of  that  trial,  for  the 
assistance  of  the  trial  court. 

The  plaintiff  was  a  longshoreman,  employed  in  stowing  a  cargo  upon 
a  vessel  engaged  in  foreign  commerce,  and  sustained  injuries  upon  the 
vessel,  when  it  was  tied  to  a  dock  in  the  harbor  of  New  York  City.  The 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67,  §  2,  group  10, 
as  amended  by  Laws  1916,  c.  622,  since  amended  by  Laws  1917,  c.  705, 
and  re-enacted  by  Laws  1918,  c.  249)  classified  longshore  work,  in- 
cluding the  loading  or  unloading  of  cargoes  or  parts  of  cargoes,  as 
among  the  hazardous  employments  covered  by  the  act,  and  section  114 
provided : 

"The  provisions  of  this  chapter  shall  apply  to  employers  and  employees 
engaged  in  intrastate,  and  also  in  interstate  or  foreign  commerce,  for  whom 
a  rule  of  liability  or  method  of  compensation  has  been  or  may  be  established 
by  the  Congress  of  the  United  States  only  to  the  extent  that  their  mutual 
connection  with  intrastate  work  may  and  shall  be  clearly  separable  and  di»- 
tinguishable  from  interstate  or  foreign  commerce,  except  that  such  employer 
and  his  employees  working  only  in  this  state  may,  subject  to  the  approval  slv.A 
in  the  manner  provided  by  the  commission  and  so  far  as  not  forbidden  by  an 
act  of  Congress,  accept  and  become  bound  by  the  provisions  of  this  chapter  in 
like  manner  and  with  the  same  effect  in  all  respects  as  provided  herein  for 
other  employers  and  their  employees." 
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The  defendant  has  complied  with  the  requirements  of  the  Wbrk- 
men's  Compensation  Law  of  this  state,  and  the  commission  made  an 
award  of  compensation  for  the  plaintiff's  injuries,  which  was  being  paid. 
The  Supreme  Court  of  the  United  States  reversed  Matter  of  Jensen  v. 
Southern  Pacific  Co.,  215  N.  Y.  514,  109  N.  E.  600,  L.  R.  A.  1916A, 
403,  Ann.  Cas.  1916B,  276,  holding  that: 

"Tlie  work  of  a  stevedore,  in  which  the  deceased  was  engaging,  is  mari- 
time In  its  nature;  his  employment  was  a  maritime  contract;  the  Injuries 
which  he  received  were  likewise  maritime;  and  the  rights  and  liahilltles  of 
the  parties  in  connection  therewith  were  matters  clearly  within  the  admiralty 
jurisdiction.  •  ♦  •  The  Legislature  exceeded  Its  authority  in  attempting 
to  extend  the  statute  under  consideration  to  conditions  like  those  here  dis- 
closed. So  applied,  it  conflicts  with  the  Constitution,  and  to  that  extent  Is 
invalid."  Southern  Paclflc  Co.  v.  Jensen,  "244  U.  S.  205,  21T,  37  Sup.  Ct. 
524,  529  (61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917B,  900). 

The  payment  of  the  compensation  by  the  defendant  was  stopped, 
and  this  action  was  brought.  After  the  decision  in  the  Jensen  Case, 
Congress  amended  section  9  of  the  Judiciary  Act  of  1789,  which  had 
been  continued  by  Rev.  St.  U.  S.  §§  563,  711,  and  by  Judicial  Code,  §§ 
24,  256  (U.  S.  Comp.  St.  §§  991,  1233),  and  which  vested  in  the  federal 
courts  "exclusive  original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction  *  *  *  saving  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy  where  the  common  law  is  competent  to 
give  it,"  by  adding  to  subdivisions  3  of  sections  24  and  256  of  the  Judi- 
cial Code,  the  additional  saving  clauses  "and  to  claimants  the  rights  and 
remedies  under  the  Workmen's  Compensation  law  of  any  state."  See 
1  Stat.  76,  77,  §  9;  Rev.  St.  U.  S.  §  563,  subd.  8;  Id.  §  711,  subd.  3; 
judicial  Code  (36  Stat.  1091)  §  24,  subd.  3,  as  amended  by  40  Stat. 
395,  c.  97,  §  1 ;  Judicial  Code  (36  Stat.  1160,  1161),  §  256,  subd.  3,  as 
amended  by  40  Stat.  395,  c.  97,  §  2.  The  Court  of  Appeals  assumed 
that  Congress  acted  within  its  powers,  and  had  confided  to  the  states 
the  power  to  enact  and  enforce  Workmen's  Compensation  Acts  in  re- 
spect of  injuries  received  in  the  course  of  maritime  employment.  Mat- 
ter of  Stewart  v.  Knickerbocker  Ice  Co.,  226  N.  Y.  302,  123  N.  E.  382. 
But  on  writ  of  error  the  United  States  Supreme  Court  reversed  this 
case,  holding  the  attempted  amendment  unconstitutional,  as  a  delega- 
tion of  the  legislative  power  of  Congress,  and  as  defeating  the  purposes 
of  the  United  States  Constitution  respecting  the  harmony  and  uni- 
formity of  the  maritime  law.  Knickerbocker  Ice  Co.  v.  Stewart,  253 
U.  S.  149,  40  Sup.  Ct.  438,  64  L.  Ed.  834,  11  A.  L.  R.  1145.  There- 
fore, although  both  of  these  cases  were  decided  by  a  closely  divided 
court,  five  to  four,  it  may  be  accepted  as  settled  that  this  plaintiff  is 
not  entitled  to  compensation  under  the  Workmen's  Compensation  Law 
(Matter  of  Doey  v.  Rowland  Co.,  224  N.  Y.  30,  120  N.  E.  53),  and  is 
entitled  to  enforce  whatever  other  remedy  he  has  for  the  injuries  sus- 
tained. 

[8,  7]  An  award  under  the  Workmen's  Compensation  Law  is  not 
made  on  the  theory  of  a  tort  committed ;  compensation  is  given,  wheth- 
er the  injury  was  sustained  with  or  without  negligence;  it  is  given 
upon  the  theory  that  the  statute  providing  for  the  award  is  read  into 
and  becomes  a  part  of  the  contract.  Matter  of  Doey  v.  Rowland  Co., 
supra,  224  N.  Y.  36,  120  N.  E.  53.    The  test,  therefore,  applied  in  the 
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above  cases,  was  whether  the  contract  of  employment  was  of  a  marb 
time  nature ;  the  true  test  being  the  subject-matter  of  the  contract,  the 
aature  and  diaracter  of  the  work  to  be  done.  But,  as  the  maritime  con- 
tracts relate  to  a  subject  of  exclusive  federal  jurisdiction,  a  state  statute 
cannot  be  read  into  the  contract. 

[8-10]  In  torts  the  rule  is  different.  Jurisdiction  depends  solely  on 
the  place  where  the  tort  is  committed. 

"Every  species  of  tort,  however  occurring,  and  whether  on  board  a  ves- 
sel or  not,  if  upon  the  high  seas  or  navigable  waters,  is  of  admiralty  cogni- 
zance." Atlantic  Transport  CJo.  v.  Imbrovek,  234  U.  S.  52,  60,  34  Sup.  Ct  TSo, 
734  (58  h.  Ed.  1208,  51  L.  B.  A.  [N.  S.]  1157). 

In  this  case  the  person  injured  was  a  stevedore,  and  the  court  said: 

'*The  libelant  was  injured  on  a  ship  lying  in  navigable  waters  and  while 
he  was  engaged  in  the  performance  of  a  maritime  service.  We  entertain 
no  doubt  that  the  service  in  loading  and  stowing  a  ship's  cargo  is  of  this 
character.  Upon  its  proper  performance  depend  in  large  measure  the  safe 
carrying  of  the  cargo  and  the  safety  of  the  ship  itself;  and  it  is  a  service 
absolutely  necessary  to  enable  the  ship  to  discharge  its  maritime  duty.  For- 
merly the  work  was  done  by  the  ship's  crew ;  but  owing  to  the  exigencies  of 
Increasing  commerce,  and  the  demand  for  rapidity  and  special  skill,  it  has 
become  a  specialized  service,  devolving  upon  a  class  *as  clearly  identified  with 
maritime  affairs  as  are  the  mariners.'  "  234  U.  S.  61,  34  Sup.  Ct.  733,  735  (58 
L.  Ed.  1208,  51  L.  R.  A.  [N.  S.]  1157). 

In  the  instant  case  the  plaintiff  was  injured  because  the  care  required 
by  law  was  not  taken  to  protect  him  from  injury  in  his  place  of  work. 
It  was  a  tort,  for  which  a  rig*ht  of  action  was  given  at  common  law. 
The  injury  was  sustained  upon  a  vessel  upon  navigable  waters,  while 
the  plaintiff  was  engaged  in  a  maritime  service.  It  was  therefore  a 
maritime  tort,  to  redress  which  he  could  pursue  his  remedy,  either  in 
rem  against  the  vessel,  or  in  personam  against  the  owner,  in  courts  hav- 
ing maritime  jurisdiction. 

[11]  The  Appellate  Division  of  the  Second  Department  has  stated  in 
a  per  curiam  opinion  that  the  state  Supreme  Court  cannot  try  an  ac- 
tion for  injuries  sustained  by  reason  of  a  maritime  tort;  that  it  is  a 
matter  peculiarly  within  the  jurisdiction  of  the  admiralty  courts. 
Johnson  v.  Standard  Transportation  Co.,  188  App.  Div.  934,  176  X. 
Y.  Supp.  905.  If  this  is  a  correct  statement,  tlien  the  complaint  in  this 
case  would  have  to  be  dismissed.  The  statement  was,  however,  obiter 
dictum.  The  action  had  been  tried  and  submitted  to  the  jury  as  a  com- 
mon-law action  for  damages  for  negligence.  The  jury  rendered  a 
verdict  for  the  defendant.  On  appeal  the  plaintiff  desired  to  have  the 
case  sent  back  to  be  tried  on  an  entirely  different  theory.  The  court 
very  properly  affirmed  the  judgment,  because  of  the  plaintiff's  election 
of  remedies. 

The  question  of  the  liability  of  the  master  for  an  injury  sustained  on 
shipboard  by  reason  of  an  insufficient  appliance  was  before  tliis  court. 
Simpson  v.  Atlantic  Coast  Shipping  Co.,  191  App.  Div.  844,  849,  182 
N.  Y.  Supp.  331.  The  majority  of  the  court  assumed  that  the  rule  of 
damages  would  have  been  the  same  under  the  maritime  law  as  that  apn 
plied  upon  the  trial,  and  affirmed  the  judgment  without  determining 
the  question.  We  can  therefore  consider  the  Questions  presented  by 
this  appeal  unembarrassed  by  those  cases. 

Article  3,  §  2,  subd,  1,  of  the  Constitution  of  the  United  States,.  c» 
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tends  the  judicial  power  of  the  United  States  to  all  cases  of  admiralty 
and  maritime  jurisdiction.  Article  1,  §  8,  subd.  18,  gives  Congress  the 
power  to  make  all  laws  necessary  for  the  execution  of  the  powers 
granted.  By  section  9  of  the  Judiciary  Act  of  1789  the  District  Courts 
of  the  United  States  were  given  "exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction  *  *  *  saving 
to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where  the 
common  law  is  comoetent  to  give  it"  This  grant  was  continued  bv 
the  United  States  Rev.  St.  §§  563,  711,  and  by  Judicial  Code,  §§ 
24,  256.  There  have  heen  numerous  decisions  construing:  this  sec- 
tion. Waring  v.  Clarke,  5  How.  441,  460,  12  L.  Ed.  226;  The  Moses 
Taylor,  4  Wall.  411,  18  L.  Ed.  397;  The  Hine  v.  Trevor,  4  Wall.  555, 
18  L.  Ed.  451 ;  The  Belfast,  7  Wall.  624,  19  L.  Ed.  266 ;  Garcia  y  Leon 
V.  Galceran,  11  Wall.  185,  20  L.  Ed.  74;  Steamboat  Co.  v.  Chase.  16 
Wall.  522,  21  L.  Ed.  369;  The  Lottawanna.  21  Wall.  558,  22  L.  Ed. 
654;  The  Glide,  167  U.  S.  606,  17  Sup.  Ct.  930,  42  L.  Ed.  296;  Che- 
lentis  V.  Luckenbach  S.  S.  Co.,  247  U.  S.  372,  38  Sup.  Ct.  501,  62  L.  Ed. 
1171.  These  cases  settle  the  law  to  be  that  actions  in  rem,  whether 
arising  under  the  general  maritime  law  or  to  enforce  liens  given  by  the 
United  States,  or  local  state  statutes,  must  be  prosecuted  in  admiralty 
in  the  United  States  courts ;  while  actions  in  personam,  arising  out  of 
maritime  contracts  or  torts,  may  be  brought  in  admiralty  or  on  the  law 
side  of  the  United  States  court,  or  in  a  state  court  having  an  appropri- 
ate common-law  remedy.  It  is  the  right  sanctioned  by  the  maritime 
law  that  may  be  enforced  by  any  court  having  jurisdiction  of  the  par- 
ties or  the  res  by  the  common-law  remedies  appropriate  thereto. 

[12]  This  clause  gives  a  right  of  election  of  a  forum  for  the  enforce- 
ment of  the  maritime  right  or  to  remedy  the  maritime  wrong,  and 
thereby  allows  election  of  the  procedure,  whereby  the  matter  may  be 
decided.  But  the  complaining  party  has  no  right  of  election  to  deter- 
mine whether  the  defendant's  liability  shall  be  measured  by  common- 
law  standards  rather  than  by  those  of  the  maritime  law.  Chelentis  v. 
Luckenbach  S.  S.  Co.,  247  U.  S.  372,  383,  38  Sup.  Ct.  501,  62  L.  Ed. 
1171.  The  maritime  law  as 'fixed  and  determined  by  the  acts  of  Con- 
gress, and  the  general  maritime  law  as  accepted  by  the  federal  courts, 
constitute  part  of  the  national  law  applicable  to  matters  within  the 
admiralty  and  maritime  jurisdiction.  The  rights  and  Uabilities  arising 
out  of  maritime  contracts  or  maritime  torts,  as  recognized  and  declared 
by  the  maritime  law,  cannot  be  changed  by  state  statute,  nor  by  substi- 
tution of  a  common-law  right  or  liability. 

[13]  The  instant  case  is  an  action  for  damage  for  personal  injuries, 
for  which  there  exists  in  this  state  a  common-law  remedy.  Therefore 
the  action  may  be  brought  in  our  Supreme  Court,  the  rules  of  practice, 
pleading,  and  evidence  of  our  courts  apply,  and  the  cause  will  be  tried 
in  conformity  therewith;  but  the  rules  relating  to  contributory  negli- 
gence, acts  of  fellow  servants,  and  the  measure  of  recovery  must  be 
determined  by  the  maritime  law,  and  not  by  the  common  law. 

[14]  In  maritime  law  contributory  negligence  of  the  injured  party 
does  not  defeat  a  recovery,  but  goes  to  a  reduction,  or,  more  appropri- 
ately, an  apportionment  of  the  damage.  The  general  rule  of  the  com- 
mon law  exempting  the  master  from  liability  for  injury  to  a  servant  by 
a  fellow  servant  is  not  fully  applied  by  the  maritime  law ;  and  the  rules 


Digitized  by 


Google 


410  189  NEW  YOEK  SUPPLEMENT  (Sup.  Ct 

applicable  to  the  recovery,  whether  of  full  indemnity,  or  wages,  main- 
tenance, and  cure,  must  be  taken  into  consideration,  and  the  relief  giv- 
en according  to  the  rules  of  maritime  rather  than  common  law.  If  the 
case  is  retried,  it  should  be  tried  with  reference  to  the  rules  of  maritime 
law  applicable  to  maritime  torts. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


(116  Misc.  Rep.  69) 

J3ANIBLSEN  V.  MORSE  DRY  DOCK  &  REPAIR  CO. 

(Supreme  CJourt,  Triia  Term,  Kings  County.    July  8,  1921.) 

1.  AAniralty  ^=>4 — Ship  in  navigable  waters  when  in  dry  dodc  for  repairs. 

A  ship  employed  in  navigation  and  commerce  is  in  navigable  waters,  and 
a  maritime  subject  within  the  admiralty  jurisdiction,  when  in  dry  dock 
for  the  purpose  of  making  necessary  repairs. 

2.  Admiralty  ^=>20— Warbmeo's  Compensation  Law  inapplicaMe  to  mariliine 

tort 

The  Workmen's  Compensation  Law  is  inapplicable  to  one  injured  on  a 
ship  lying  in  navigable  waters,  while  engaged  in  the  performance  of  a 
maritime  service. 
8.  Adkniralty  *&=>lS—lAaMllty  for  marlttoe  tort  enforceable  in  state  courts. 

Liability  for  a  maritime  tort  is  enforceable  in  the  state  courts. 
4.  Admiralty  <&=»l^Law  saving  remecies  under  state  Worioiien's*  Compensar 
tion  Law  for  maritime  iiduries  unconstitutional  as  applied  to  sliipbuilding 
and  repairing  in  dry  dock. 

The  decision  of  the  United  States  Supreme  CJourt  that  the  act  of  1917, 
amending  Judicial  C!ode,  S§  24,  256  (Oomp.  St.  1918,  Comp.  St  Ann.  Supp. 
1919,  §  991  [3],  1233),  so  as  to  save  to  maritime  employees  their  remedies 
under  state  Workmen's  Compensation  Laws,  was  unconstitutional,  is  ap- 
plicable to  actions  arising  under  Workmen's  Compensation  Law,  §  2,  group 
9,  including  shipbuilding  and  repairing  in  shipyards  or  elsewhere,  as  well 
as  to  actions  arising  under  group  8,  including  the  operation  within  or 
without  the  state,  and  repair  of  vessels  other  than  those  of  other  states 
or  countries,  used  in  interstate  or  foreign  commerce,  and  maritime 
wrecking. 

Action  by  John  Danielsen,  an  infant,  by  Hans  A.  Danielsen,  guardian, 
against  the  Morse  Dry  Dock  &  Repair  Company.  Verdict  for  plain- 
tiff, and  defendant  moves  to  set  it  aside.    Motion  denied. 

David  M.  Fink,  of  New  York  City  (Philip  Brennan,  of  Brooklyn, 
of  counsel),  for  plaintiff. 

Stuart  H.  Benton,  of  Brooklyn  (Charles  J.  McDermott,  of  New 
York  City,  of  counsel),  for  defendant. 

SQUIERS,  J.  The  plaintiff,  an  employee  of  the  defendant,  was  seri- 
ously injured  while  at  work  on  the  steamship  Norman  Bridge,  which 
was  in  dry  dock  at  defendant's  plant,  undergoing  repairs.  This  action 
was  brought  to  recover  damages  for  such  injuries,  alleged  to  have  been 
caused  by  the  negligence  of  defendant,  and  on  the  trial  the  plaintiff 
elected  to  treat  the  action  as  one  at  common  law,  and  not  under  the 
Employers'  Liability  Act  (Consol.  Laws,  c.  31,  §§  200-204).    The  trial 
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resulted  in  a  verdict  of  $50,000  in  favor  of  the  plaintiif.  The  defend- 
ant was  insured  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67).  The  defendant  moved  to  set  aside  the  verdict  on  various 
grounds,  all  of  which  were  decided  adversely  to  the  defendant  by  the 
court,  except  that  the  court  reserved  decision  upon  the  point  urged  by 
the  defendant  that  the  steamship  Norman  Bridge,  being  in  dry  dock, 
was  not  in  navigable  waters,  and  the  plaintiff  being  an  employee  of  the 
dry  dock  company,  and  not  of  the  owners  of  the  ship,  the  Workmen's 
Compensation  Law  applied. 

[  1  ]  The  ship  was  in  navigable  waters,  as  that  term  is  interpreted  by 
the  authorities.  S.  S.  Jefferson.  215  U.  S.  at  page  142,  30  Sup.  Ct.  58 
(54  L.  Ed.  125,  17  Ann.  Cas.  907). 

"In  reason  we  think  it  cannot  be  held  that  t,  ship  or  vessel  employed  in 
navigation  and  commerce  is  any  the  less  a  maritime  subject,  within  the  ad- 
miralty jurisdiction,  when  for  the  purpose  of  making  necessary  repairs  to  fit 
her  for  continnancer  in  navigation  she  is  placed  in  a  dry  dock  and  the  water 
removed  from  about  her.  than  would  be  such  a  vessel  if  fastened  to  a  whan 
in  a  dry  harbor,  where  by  the  natural  recession  of  the  water  by  the  ebbing 
of  the  tide  she  for  a  time  might  be  upon  dry  land." 

[2]  Plaintiif  was  injured  on  a  ship  lying  in  navigable  waters  and 
while  he  was  engaged  in  the  performance  of  a  maritime  service.  Atlan- 
tic Transport  Co.  v.  Imbrovek,  234  U.  S.  52,  34  Sup.  Ct.  733,  58  L. 
Ed.  1208,  51  L.  R.  A.  (N.  S.)  1157;  Doey  v.  Rowland  Co.,  224  N.  Y. 
30,  120  N.  E.  53.  The  Workmen's  Compensation  Law,  therefore,  did 
not  apply,  and  the  action  was  properly  brought  in  the  state  Supreme 
Court. 

[3]  There  has  been  submitted  to  the  court  the  opinion  of  Mr.  Jus- 
tice Page,  writing  for  the  Appellate  Division,  First  Department,  in  the 
case  of  Kennedy  v.  Cunard  Steamship  Co.,  Ltd.,  197  App,  Div.  459, 
189  N.  Y.  Supp.  402.  In  this  opinion  it  is  stated  that  the  Appellate  Di- 
vision of  the  Second  Department,  in  a  per  curiam  opinion  in  the  case  of 
Johnson  v.  Standard  Navigation  Co.,  188  App.  Div.  934,  176  N.  Y. 
Supp.  905,  held  that  an  action  for  injuries  sustained  by  reason  of  a 
maritime  tort  cannot  be  brought  in  the  state  Supreme  Court,  but  that  it 
is  a  matter  particularly  within  the  jurisdiction  of  the  admiralty  court. 
This,  however,  as  Mr.  Justice  Page  states,  was  obiter  dictum.  Since 
that  decision  was  handed  down,  the  Appellate  Division  of  the  Second 
Department,  in  the  case  of  Keep  v.  Wliite,  Mr.  Justice  Putnam  writing 
for  the  court,  has  held  that  liability  for  a  maritime  tort  is  enforceable 
in  the  courts  of  this  state.  Decision  handed  down  March  31,  1921,  195 
App.  Div.  736,  187  N.  Y.  Supp.  736.  This  decision  disposes  of  the 
obiter  dictum  referred  to  by  Mr.  Justice  Page. 

[41  The  court  is  of  the  opinion  that  the  case  of  Knickerbocker  Ice 
Co.  V.  Stewart,  253  U.  S.  149,  40  Sup.  Ct.  438,  64  L.  Ed.  834,  11  A. 
L  R.  1145,  is  applicable,  at  least  by  direct  inference,  to  actions  arising 
under  group  9  of  the  Workmen's  Compensation  Law,  as  well  as  those 
arising  under  group  8. 

The  defendant's  motion  to  set  aside  the  verdict,  therefore,  is  denied. 

Judgment  accordingly. 
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(197  App.  Dlv.  624) 

FLEMING  V.  LARKIN  et  aL 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  1,  1921.) 

1.  Parties  <d=>47— Answer  by  intervener  tn  suit  for  oonstruction  of  w&l  held 
to  raise  issues  outside  of  controversy. 

In  a  suit  for  the  construction  of  a  wUl,  giving  tlie  residue  to  trostees 
to  be  paid  to  testator's  son  when  he  had  attained  sufficient  discretion  to 
manage  it  and  in  the  meantime  to  pay  the  income  to  him,  an  answer  by  an 
intervening  defendant,  who  had  a  judgment  against  the  son,  in  satisfaction 
of  which  10  per  cent,  of  the  income  was  being  paid,  which  answer  claimed 
a  lien  on  the  trust  fund  and  sought  to  have  intervener's  interest  therein 
protected,  raises  issues  which  are  outside  of  the  controversy  presented 
by  the  original  action,  and  is  therefore  improper. 
?.  Pleading  <@==>364(2)~Motion  to  strllce  is  proper  remedly  ai^ainst  Irrelevant 
answer  of  intervener. 

The  proper  remedy  of  a  defendant  against  irrelevant  matter  in  an  an- 
swer  by  an  intervening  defendant,  which  raises  issues  outside  the  original 
controversy,  is  by  motion  to  strike,  under  Code  Civ.  Proc.  S  545,  since 
the  original  defendant  cannot  demur. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Fleming  against  James  J.  Larkin,  as  sole  surviving 
executor  and  trustee  under  the  last  will  and  testament  of  John  Flem- 
ing, deceased,  and  others,  to  procure  a  judicial  construction  of  the  will, 
in  which  the  Moran  Towing  &  Transportation  Company  intervened  by 
leave  of  the  court.  From  an  order  denying  the  motion  of  defendant 
Larkin  to  strike  out  each  and  every  affirmative  defense  from  the  answer 
of  the  Moran  Towing  &  Transportation  Company,  defendant  Larkin 
appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Thornton  Earle,  of  New  York  City,  for  appellant. 

David  L.  Podell,  of  New  York  City  (Benjamin  S.  Kirsh,  of  New 
York  City,  on  the  brief),  for  guardian  of  John  Fleming,  Jr. 

Paul  Bonynge,  of  New  York  City  (Donald  H.  Millard,  of  New 
York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  This  appeal  is  from  an  order  denying  the  motion  of 
the  defendant  James  J.  Larkin,  as  sole  executor  and  trustee  under  the 
last  will  and  testament  of  John  Fleming,  deceased,  for  an  order  to 
strike  from  the  answer  of  the  defendant  Moran  Towing  &  Transporta- 
tion Company  each  and  every  affirmative  defense  therein  set  forth. 

This  action  is  brought  in  equity  by  the  plaintiff  John  Fleming  to  pro- 
cure a  judicial  construction  of  the  last  will  and  testament  of  his 
father,  John  Fleming,  deceased,  and  to  obtain  the  decree  of  the  court 
directing  the  defendant  James  J.  Larkin,  as  sole  surviving  executor  of 
and  trustee  under  his  father's  will  to  pay  over  to  the  plaintiff  the  whole 
or  a  part  of  the  residuary  estate  of  his  said  father.  The  will  of  John 
Fleming,  deceased,  among  other  things,  by  its  fourteenth  clause,  pro- 
vided that  the  residue  of  his  estate  should  be  held  by  his  executors  nam- 
ed in  said  will,  or  the  survivor  of  them,  in  trust  to  invest  the  same  and 
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receive  the  income  therefrom,  to  pay  taxes  and  expenses  thereon,  and 
pay  over  the  net  income  therefrom  in  such  sums  as  testator's  said 
executors  in  their  wise  judgment  and  discretion  might  deem  proper  to 
his  son,  the  plaintiff,  until  he  should  attain  the  age  of  25  years,  at  which 
time,  the  will  provided,  by  said  fourteenth  clause,  that  he  should  be 
paid  the  sum  of  $50,000,  and  upon  the  plaintiff  reaching  the  age  of 
30  years,  if  at  that  time,  in  the  wise  judgment  and  discretion  of  tes- 
tator's said  executors,  or  the  survivor  of  them,  testator's  said  son,  the 
plaintiif,  was  capable  of  properly  managing,  caring  for  and  preserving 
the  same,  then  the  testator  directed  that  the  remainder  of  his  residuary 
estate  he  paid  over  to  his  son,  the  plaintiff,  absolutely  and  forever.  By 
said  clause  the  testator  further  proviHed  that,  in  case  said  executors  in 
their  wise  judgment  and  discretion  should  determine  that  the  plaintiif 
vras  not  capable  of  properly  managing  and  caring  for  the  remaining 
principal  of  the  residuary  of  testator's  estate  upon  arriving  at  30  years 
of  age,  then  the  executors,  or  the  survivor  of  them,  were  directed  to 
continue  said  trust  until  such  time  as  they  might  determine  that  the 
plaintiff  was  competent  to  properly  manage  and  care  for  the  same  or 
until  his  death,  in  the  meantime  paying  the  net  income  to  testator's 
said  son,  the  plaintiff,  in  such  sums  and  at  such  times  as  said  executors 
might  elect.  In  the  event  of  the  death  of  said  son  before  distribution 
of  said  residuary  estate,  the  testator  left  the  same  to  other  beneficiaries. 

The  plaintiif,  in  his  complaint,  alleges  that  he  has  attained  the  age 
of  30  years,  and  that  he  has  since  his  father's  death  conducted  his 
business,  and  that  the  defendant  Larkin,  as  sole  surviving  executor  and 
trustee  under  said  will,  has  determined  and  should  determine  that  the 
plaintiff  is  entitled  to  said  residuary  estate,  and  the  plaintiff  demands 
judgment  for  a  construction  of  his  father's  will,  and  particularly  the 
fourteenth  clause  thereof,  in  such  manner  that  the  defendant,  as  sole 
surviving  executor  and  trustee,  be  directed  to  pay  to  the  plaintiff  the 
entire  balance  of  said  residuary  estate. 

The  defendant  Larkin,  as  sole  surviving  executor,  answered  in  the 
action,  denying  the  allegations  of  the  plaintiff's  complaint  as  to  his 
ability  to  successfully  manage  the  residuary  estate,  and  alleging  the 
necessity  for  the  continuance  of  said  trust  in  the  hands'  of  said  defend- 
ant. 

The  Moran  Towing  &  Transportation  Company,  after  the  commence- 
ment of  said  action,  applied  to  the  court  for  leave  to  intervene  as  a 
I>arty  defendant,  alleging  that  it  was  a  judgment  creditor  of  the 
plaintiff  and  had  obtained-  a  judgment  against  him  in  the  Kings  County 
"Supreme  Court  on  July  13,  1920,'  in  the  sum  of  $18,243.14,  and  that 
execution  against  said  plaintiff  was  returned  unsatisfied,  and  that 
thereafter  an  order  was  made  and  entered  directing  a  garnishee 
execution  against  the  income  of  said  residuary  estate  held  in  trust 
by  the  defendant  Larkin,  and  which  income  was  payable  to  the  said 
plaintiff  by  said 'trustee,  and  that  thereupon  such  execution  was  is-, 
sued  to  the  sheriff  of  New  York  county,  and  thereby  the  said  trustee 
was  required  to  pay  10  per  cent,  of  the  income  of  said  estate  to  said 
sheriff,  and  that  thereby  the  Moran  Towing  &  Transportation  Company 
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acquired  and  now  possesses  a  specific  lien  upon  the  trust  estate  and  the 
income  thereof,  and  was  a  necessary  party  to  the  action  affecting  the 
same.    An  order  was  made  permitting  said  defendant  to  intervene. 

Thereupon  the  said  intervening  defendant  answered,  denying  the 
allegations  of  the  seventeenth  clause  of  plaintiff's  complaint,  wherein 
the  plaintiff  alleged  that  said  plaintiff  and  the  defendant  James  J.  Lar- 
kin,  as  sole  surviving  executor  and  trustee  of  the  last  will  and  testament 
of  John  Fleming,  deceased,  and  John  Fleming,  Jr.,  and  the  other  contin- 
gent remaindermen  named  in  said  will,  were  the  only  parties  interested 
therein,  and  by  way  of  further  answer  to  the  complaint  the  said  inter- 
vening defendant,  as  a  basis  for  affirmative  relief  in  its  favor,  alleged 
and  set  forth  its  claim  against  the  estate  of  the  testator  and  in  particu- 
lar against  the  interest  therein  of  the  plaintiff,  alleging  and  setting  forth 
the  particulars  with  reference  to  its  claim  against  the  plaintiff  and  its 
reduction  to  judgment,  the  issuance  of  the  garnishee  execution,  and 
the  obtaining  of  the  lien  of  said  towing  company  against  said  trust  es- 
tate and  th6  income  thereof.  The  intervening  defendant,  in  its  answer, 
demanded  judgment  adjudging  and  decreeing  that  the  estate  of  the  de- 
cedent and  the  trust  funds  and  property  in  the  hands  of  the  defendant 
Larkin,  as  trustee,  were  liable  for  the  claim 'of  the  said  intervening 
defendant,  and  that  the  court  decree  that  the  said  surviving  executor 
pay  to  the  said  intervening  defendant  in  satisfaction  of  its  said  claim 
the  balance  due,  with  interest.  It  was  to  strike  out  the  allegations  of 
said  answer  of  the  intervening  defendant  that  the  appellant  applied, 
and  his  application  was  denied.  In  such  denial  I  think  the  court  clearly 
erred. 

fl]  The  action  is  brought  to  obtain  a  construction  of  the  will  of  the 
testator,  and  to  determine  whether  and  to  what  extent  the  plaintiff  is 
entitled  to  receive  the  trust  estate.  In  the  answer  of  the  intervener  an 
attempt  is  made  to  allege  and  have  litigated  matters  clearly  not  within 
the  domain  of  the  controversy  as  determined  by  the  complaint.  This 
may  not  be  done.  Nauss  v.  Nauss  Brothers  Co.,  195  App.  Div.  328,  187 
N.  Y.  Supp.  165. 

[2]"  The  defendant  trustee  properly  moved  to  strike  out  the  irrelevant 
matter  contained  in  the  respondent's  answer.  He  could  not  demur,  and 
his  only  remedy  was  by  motion  to  strike  out.  Code  Civ.  Proc.  §  545 ; 
Stibbard  v.  Jay,  26  Misc.  Rep.  261,  56  N.  Y.  Supp.  777  \  North  River 
Savings  Bank  v.  Buckley  et  al.  (Sup.)  130  N.  Y.  Supp.  787;  Bradley  v. 
Sweeny,  120  App.  Div.  315,  317, 105  N.  Y.  Supp.  296. 

If  the  plaintiff  is  unsuccessful  in  his  attempt  to  procure  a  decree 
herein  directing  the  turning  over  to  him  of  the  trust  estate,  and  the  trust 
continues,  then  the  rights  of  the  intervener  will  be  protected  under  the 
existing  order  that  the  said  defendant  be  paid  10  per  cent,  of  the  in-, 
come'  from  the  trust  fund  payable  to  plaintiff.  If  the  plaintiff  succeeds 
herein  in  obtaining  possession  of  the  corpus  of  the  trust  estate,  then 
the  judgment  of  the  respondent  will  certainly  be  good,  and  its  rights 
may  be  amply  protected  through  adequate  means  provided  by  law  for 
the  enforcement  of  the  lien  of  its  judgment  against  the  plaintiff. 
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The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  of  the  defendant  appellant  be  granted,  with 
$10  costs.    All  concur. 


(197  App.  Div.  493) 

LOGAN  V.  TURNER. 

(Supreme  Court,  Appellate  Division,  First  Department,  July  1,  1921.) 

1.  Indemnity  <^»^15 (9)— Whether  minds  of  parMcA  met  on  proposition  of 

wfaetiier  defendant  Joint  maicer  slMNiId  indemnifsr  plainUfT  for  liabiUty  a 
Jiuir  voesHon. 

In  an  action  to  recover  the  amount  paid  by  plaintiff  on  a  promissory 
note  made  by  him  and  defendant  as  joint  makers,  predicated  on  an  al- 
leged agreement  by  defendant  to  indemnify  plaintiff  against  liability 
thereon,  whether  the  minds  of  the  parties  met  on  the  proposition  that 
defendant  should  indemnify  plaintiff  for  any  liability  on  the  note  held 
for  the  jury  under  the  evidence,  so  that  direction  of  verdict  for  plaintiff 
WAS  erroneous. 

2.  Trover  and  eonvendoa  4=»66— Issue  of  eonvendon  of  bonds  in  aetion  be- 

tween J<^nt  makers  of  note  for  jury. 

In  an  action  to  recover  the  amount  paid  by  plaintiff  on  a  promissory 
note  made  by  him  and  defendant  jointly,  predicated  on  defendant's  agree- 
ment to  indemnify  plaintiff  against  liability,  wherein  defendant  counter- 
claimed  for  conversion  of  certain  bonds,  whether  or  not  plaintiff  con- 
verted the  lx>ndB  held  for  the  jury  under  the  evidence. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  J.  Logan  against  John  C.  Turner.  From  a  judgment 
on  a  directed  verdict  for  plaintiff  on  the  cause  of  action  alleged  in  the 
complaint,  and  on  a  verdict  rendered  by  the  jury  in  his  favor  with  re- 
spect to  defendant's  counterclaim,  and  from  an  order  denying  his  mo- 
tion for  new  trial,  defendant  appeals.  Judgment  and  order  reversed, 
and  new  trial  granted. 

Ai'gued  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Nathan  D.  Stem,  of  New  York  City,  for  appellant, 
Edmund  F.  Harding  and  Dos  Passos  Bros.,  all  of  New  York  City 
(Cyril  F.  Dos  Passos,  of  New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  Plaintiff's  cause  of  action  is  for  the  recovery  of  the 
amount  paid  by  him  on  a  promissory  note  made  by  him  and  the  defend- 
ant as  joint  makers,  and  is  predicated  on  an  alleged  agreement  by  the 
defendant  to  indemnify  him  against  liability  thereon.  Defendant's 
counterclaim  was  for  the  alleged  conversion  by  the  plaintiff  of  certain 
bonds  claimed  to  have  been  owned  by  the  defendant. 

It  is  alleged  in  the  complaint  that  on  the  16th  of  September,  1915,  the 
Atlantic  Beach  Corporation,  a  Florida  corporation  made  and  delivered 
its  promissory  note  to  the  Bamett  National  Bank,  at  Jacksonville,  Flori- 
da, for  $12,500  payable  three  months  after  date,  and  that  the  plaintiff 
and  defendant  signed  the  note  as  comakers  for  the  accommodation  of 
the  Atlantic  Beach  Corporation,  and  the  plaintiff  received  no  considera- 
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tion  therefor;  that  the  defendant,  at  the  time  the  note  was  so  made  for 
a  valuable  consideration,  promised  to  indemnify  and  hold  plaintiff  harm- 
less from  and  on  account  of  the  note  or  any  renewal  or  renewals  there- 
of, and  agreed  to  pay  the  note  or  any  renewal  thereof  at  maturity ;  that 
on  the  7th  of  September.  1916,  the  Atlantic  Beach  Corporation  neglect- 
ed and  refused  to  pay  a  second  renewal  of  the  note,  and  that  the  plain- 
tiff was  compelled  to  and  did  pay  the  amount  of  the  note  with  interest  to 
the  bank,  and  is  now  the  holder  and  owner  thereof,  and  that  no  part  of 
the  amount  so  paid  by  plaintiff  has  been  repaid  to  him  by  the  defendant 
except  $5,025,  which  left  the  sum  of  $7,566.62  due  and  owing  to  plain- 
tiff, for  which  he  demanded  judgment. 

The  answer  admitted  that  the  defendant  signed  the  note  for  the  ac- 
commodation of  the  Atlantic  Beach  Corporation,  and  denied  the  other 
material  allegations  of  the  complaint,  and  alleged  that  prior  to  the  mak- 
ing of  the  note,  plaintiff  for  a  valuable  consideration  agreed  to  indem- 
nify and  hpld  the  defendant  harmless  from  and  on  account  thereof  and 
that  plaintiff  would  pay  the  note  or  any  renewal  thereof  at  maturity, 
and  denies  that  the  plaintiff  signed  the  note  as  comaker  for  the  accom- 
modation of  the  Atlantic  Beach  Corporation,  and  alleges  that  on  or 
about  the  23d  of  July,  1915,  plaintiff  made  an  agreement  with  the  At- 
lantic Beach  Corporation  by  which  he  agreed  to  obtain  for  it  new  loans 
amounting  to  $30,000,  and  that  the  note  in  question  was  given  for  one 
of  such  loans  and  that  defendant  signed  it  as  comaker  for  the  reason 
that  the  bank  would  not  make  the  loan  without  his  signature.  It  is 
further  alleged  that  defendant  received  no  part  of  the  money  advanced 
by  the  bank,  and  that  plaintiff  received  a  large  part  and  applied  a  por- 
tion of  it  to  the  payment  of  debts  of  the  Atlantic  Beach  Corporation,  in 
which  he  was  interested. 

It  is  alleged  in  the  counterclaim  that  on  the  18th  of  November,  1915, 
defendant  was  the  owner  of  15  described  bonds  of  .$1,000  each,  and 
loaned  them  to  the  plaintiff  for  the  sole  purpose  of  enabling  him  to  use 
them  as  collateral  in  negotiating  a  loan  for  the  Atlantic  Beach  Corpora- 
tion, and  that  plaintiff  received  the  bonds  and  agreed  to  use  them  for 
no  other  purpose,  and  that  he  did  not  use  them  for  the  purpose  for 
which  they  were  loaned,  and  that  on  the  18th  of  January,  1916,  and 
subsequent  thereto,  defendant  demanded  of  the  plaintiff  the  return  of 
the  bonds  but  plaintiff  refused  to  deliver  them  to  the  defendant  and  has 
converted  them  to  his  own  use,  to  the  defendant's  damage  in  the  sum 
of  $15,000;  that  on  the  5th  of  June,  1916,  defendant  sold  said  bonds  to 
one  Bull,  who  thereafter  repeatedly  demanded  them  of  the  plaintiff  and 
that  plaintiff  refused  the  demand,  and  on  the  27th  of  September,  1916, 
Bull  resold  them  to  the  defendant  and  assigned  to  the  defendant  all  his 
claims  against  any  person  on  account  of  the  bonds,  and  that  the  value  of 
the  bonds  was  $15,000;  and  judgment  for  that  amount  and  for  .the  dis- 
missal of  the  complaint  was  demanded. 

Plaintiff  replied,  denying  the  allegations  of  the  counterclaim. 

The  evidence  shows  that  the  note,  the  renewal  of  which  plaintiff  took 
up  by  paying  the  bank'  as  alleged,  was  made  by  the  plaintiff  and  defend- 
ant on  an  exchange  of  letters  between  them.    The  first  of  these  letters 
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was  from  the  plamtiflf  to  the  defendant.    It  was  dated  September  16, 
1915,  and,  so  far  as  here  material,  was  as  follows: 

"Inclosed  I  hand  70a  copy  of  letter  from  Barnett  National  Bank,  which  is 
self-explanatory.  I  do  not  know  of  any  good  reason  why  I  should  sign  the 
note,  or  why  they  have  asked  it ;  bnt  they  have  asked  it,  and  we  will  have  to 
have  this  amount  of  money,  either  from  them  or  some  one  else,  and  unless 
you  can  arrange  the  $50,000  or  $60,000  loan  there  which  you  wrote  me  about, 
I  see  nothing  to  do  but  to  comply  with  their  requirements  and  get  this  money. 
I  do  not  think  either  of  us  takes  much  chance  of  liability  in  signing  this 
note  with  bonds  as  collateral ;  but,  in  case  the  company  should  not  pay  it,  I 
would  expect  you  to  take  the  bonds  and  relieve  me  of  the  liability." 

PlaintiflF  stated  in  the  letter  that  he  thought  the  reason  the  bank  was 
so  exacting  was  that  the  account  had  been  offered  to  it  before,  and  had 
been  refused  by  it  after,  investigation,  and  that  the  bank  doubtless  knew 
that  the  company  was  not  keeping  satisfactory  balances,  and  that  he  in- 
closed a  blank  form  of  the  note  required  by  the  bank,  and  further  stated 
as  follows : 

"If  you  wish  to  comply  with  their  terms  and  accept  this  money,  you  can 
fill  out  the  note  at  90  days  for  $12,500,  sign  it  lea\'ing  a  place  for  the  sig- 
nature of  the  corporation  and  my  signature,  and  mail  it  to  me  at  Tate  Springs, 
Tenn." 

The  letter  from  the  bank,  which  plaintiff  inclosed  with  the  note,  states 
that  the  discounting  committee  of  the  bank  had  considered  the  subject 
of  the  conversation  between  the  plaintiff  and  president  of  the  bank,  and 
that  the  bank  would  accept  the  note. of  the  company  signed  by  the  plain- 
tiff and  the  defendant  as  comakers  for  $12,500,  due  90  days,  with  privi- 
lege of  one  renewal,  secured  by  bonds  of  the  company  for  $25,000. 
Defendant  replied  on  the  25th  of  September,  1915,  saying: 

"Under  the  circumstances,  I  believe  the  only  thing  to  do  is  to  sign  the  note 
with  you,  and  I  am  sending  same  herewith  to  you." 

By  the  original  note  and  the  renewals  the  makers  became  jointly  and 
severally  liable.  It  will  be  observed  that  the  defendant's  reply  letter 
contained  no  specific  reference  to  the  part  of  plaintiflF's  letter  in  which 
he  stated  that  in  case  the  company  failed  to  pay  the  note  he  would  expect 
the  defendant  to  take  it  up  and  relieve  him  of  all  liability.*  On  the  30th 
of  December,  1915,  plaintiff  sent  to  the  defendant  the  first  renewal  note 
and  asked  him  to  sign  it,  which  he  did,  and  on  the  3d  of  April,  1916, 
plaintiff  sent  the  second  renewal  note  to  the  defendant  with  a  like  re- 
quest, which  was  complied  with.  None  of  these  letters  contained  a  ref- 
erence to  any  agreement  of  indemnity.  Plaintiff,  on  paying  the  second 
renewal  note,  received  it  and  the  collateral  with  an  assignment  thereof 
from  the  bank.  It  appears  that  he  sold  the  collateral,  being  the  bonds 
for  $25,000,  on  the  18th  of  August,  1917,  pursuant  to  the  law  of  Flor- 
ida, and  that  they  were  purchased  by  said  Bull  and  the  plaintiff  realiz- 
ed on  the  sale  $5,025,  and  that  he  has  not  been  repaid  the  balance  of 
the  note. 

[1]  Appellant  contends  that  if,  by  the  exchange  of  the  letters,  de- 
fendant became  obligated  to  indemnify  plaintiff,  such  obli^^tion  was 
confined  to  the  original  note.  Literally  construed,  it  was  so  limited,  and 
there  was  no  express  renewal  of  the  obligation  with  respect  to  either 
189N.Y.S.— 27 
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of  the  renewal  notes.  It  would  seem,  however,  that  when  a  renewal 
of  the  note  was  effected,  plaintiff  could  have  insisted  upon  a  like  agree- 
ment for  indemnity,  if  this  be  one,  and  if  it  had  not  been  made,  could 
have  stood  upon  his  rights  under  the  original  letters.  I  deem  it  unnec- 
sary,  however,  to  decide  this  point,  for  I  think  the  court  erred  as  mat- 
ter of  law  that  the  minds  of  the  parties  met  with  respect  to  an  agree- 
ment of  indemnity  concerning  the  original  note. 

Plaintiff  merely  stated  that  he  would  expect  the  defendant  to  take  the 
bonds  and  relieve  him  from  liability  in  the  event  that  the  company 
should  not  pay  the  note,  but  he  did  not  make  that  a  condition  of  his 
becoming  a  maker  of  the  note ;  and  it  is  to  be  observed  that,  after  stat- 
ing this  exception  on  his  part,  he  stated  that,  if  the  defendant  wished 
to  comply  with  the  terms  exacted  by  the  bank,  he  should  fill  out,  sign, 
and  return  the  note.  If  he  had  intended  to  obligate  the  defendant  to  in- 
demnify him,  I  think  he  would  have  there  referred  to  the  defendant's 
becoming  so  obligated  to  him,  and  that  the  defendant  might  well  infer 
that  the  plaintiff  entertained  the  expectation  that  defendant  would,  in 
the  event  of  default  by  the  company,  take  the  bonds  and  relieve  him  of 
liability  by  appropriating  them  to  reimburse  himself,  for  at  that  time 
plaintiff  deemed  the  security  ample,  or  would  relieve  him  of  liability 
on  account  of  some  moral  obligation,  rather  than  a  legal  obligation  in- 
tended to  be  imposed  by  merely  signing  and  returning  the  note.  The 
parties  were  friends,  and  were  both  interested  in  the  company  and  in  at 
least  one  other  enterprise.  Plaintiff  took  up  the  note  and  took  over  the 
collateral,  without  calling  upon  defendant  so  to  do.  If  it  may  not  be 
so  hdd  as  matter  of  law,  then  I  think  this  was  a  question  for  the  jury, 
and  that  the  court  erred  in  directing  a  verdict  in  favor  of  the  plaintiff. 

[2]  No  objection  appears  to  have  been  made  that  the  counterclaim 
for  conversion  of  bonds,  which  did  not  arise  out  of  the  transaction  set 
forth  in  the  complaint  and  was  not  connected  with  the  subject-matter 
of  the  action,  was  not  authorized,  and  it  must  therefore,  on  the  theory 
of  waiver  of  the  test,  be  deemed  to  have  beeh  litigated  herein  by  con- 
sent, as  if  a  breach  of  contract  for  the  return  of  the  bonds  only  had 
been  alleged.  An  issue  of  fact  was  presented  with  respect  to  the  alleged 
conversion  of  the  bonds.  There  was  testimony  and  evidence  tending  to 
show  that  the  bonds  were  delivered,  not  to  the  plaintiff  individually,  but 
to  a  bank  of  which  he  was  president,  with  instructions  that  they  be  de- 
livered to  plaintiff  or  one  Mucklow,  to  be  used  in  negotiating  a  loan  or 
loans  to  the  extent  of  $25,000  to  the  Atlantic  Beach  Corporation,  and 
the  bank,  by  its  cashier,  receipted  therefor.  The  15  bonds  to  which  the 
counterclaim  relates  were  not  used  in  negotiating  a  loan  for  the  Atlan- 
tic Beach  Corporation,  and  according  to  the  testimony  of  the  plaintiff, 
they  did  not  come  into  his  individual  possession,  and  were  not  used  by 
him  in  any  manner.  On  the  part  of  the  defendant,  testimony  was  giv- 
en tending  to  show  that  the  plaintiff  admitted  having  the  bonds  in  his 
possession,  and  refused  a  demand  for  the  return  thereof,  claiming,  in 
effect,  that  they  had  been  pledged  as  authorized,  and  that  he  had  pur- 
chased them  from  said  Bull.  The  testimony  and  evidence  presented  a 
fair  question  of  fact  on  the  issue  with  respect  to  whether  or  not  the 
plaintiff  converted  the  bonds,  and,  were  it  not  for  what  I  deem  error  in 
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the  direction  of  the  verdict  in  favor  of  the  plaintiff  wi  his  cause  of  ac- 
tion, no  ground  would  be  affordcKl  for  disturbing  the  verdict  on  this 
issue. 

I  am  of  opinion,  for  the  reasons  already  assigned,  that  the  judgment 
and  order  ^ould  be  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.    All  concur. 
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BOSKOWrrZ  v.  COHN  et  aL 

(Supreme  Oourt,  AppeUate  Dlviflioii,  First  Department    July  1,  1021.) 

Injunction  <S=»133 — ^Landlord  held  entitled  to  mandatory  ii^uncttoo  pendente 
lite  a«;ai»t  subletting. 

Under  a  lease  expressly  providing  against  subletting,  and  providing, 
in  case  of  lessee^s  default  in  the  performance  of  any  of  the  conditions  of 
the  lease,  for  re-entry,  without  recourse  to  the  usual .  statutory  notices 
or  proceedings  for  the  removal  of  tenants,  landlord  held  entitled  to .  a 
mandatory  injunction  pendente  lite,  summarily  ousting  sublessees,  to 
whom  the  premises  had  been  sublet  without  his  written  consent;  such 
relief  being  in  the  nature  of  speciflc  performance,  and  not  dependent 
upon  the  absence  of  adequate  remedy  at  law,  or  the  showing  of  irrepara- 
ble injury. 

Appeal  from  Special  Term,  New  York  Coimty. 

Action  by  Addph  Boskowitz  against  Hyman  Cohn  and  others. 
From  an  order  denying  plaintiff's  motion  for  a  mandatory  injunction 
pendente  lite,  plaintiff  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Rose  &  Paskus,  of  New  York  City  (Alfred  L.  Rose,  of  New  York 
City,  of  cotmsel),  for  appellant. 
Morris  M.  Baker,  of  New  York  City,  for  respondents  Cohn. 
Henry  Pearlman,  of  New  York  City,  for  respondents  Hindin. 

MERRELL,  J.  This  appeal  is  from  an  order  of  the  Special  Term 
den)dng  plaintiff's  motion  for  a  mandatory  injunction  pendente  lite 
summarily  removing  the  defendants  Morris  Hindin  and  Charles  Hind- 
in from  the  real  property  of  the  plaintiff.  The  action  is  brought  to 
obtain  a  permanent  injunction  restraining  the  defendants  Cohn  from 
permitting  the  defendants  Hindin  to  continue  to  occupy  certain  prem- 
ises owned  by  the  plaintiff  and  leased  to  the  defendants  Cohn,  and  re* 
straining  the  said  defendants  Cohn  from  in  any  manner  subletting  said 
leased  premises,  or  any  part  thereof,  without  the  written  consent  of 
the  plaintiff  first  had  and  obtained,  and  restraining  said  defendants 
from  in  any  wise  ocaipying  said  premises,  except  in  accordance  with 
the  terms  and  conditions  of  said  lease,  and  restraining  the  said  de- 
fendants Hindin  from  occupying  or  continuing  to  occupy  said  prem- 
ises. 

The  facts  upon  which  plaintiff  bases  his  cause  of  action,  and  upon 
which  he  asks  the  equitable  intervention  of  the  court,  are  as  follows : 
The  plaintiff  is  the  owner  of  a  10-story  loft  building,  situate  at  704- 

^9For  otii6r  cases  see  same  topic  &  KEY-NUMBER  in  all  Kej-Numbered  Dlgesti  ft  Indexes 
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706  BiH?adway,  in  the  borough  of  Manhattan,  city,  county,  and  state 
of  New  York.  The  defendants  Cohn  ^re  copartners  doing  business 
under  the  firm  liame  and  style  of  H.  &  S.  Cohn,  and  the  defendants 
Morris  Hindin  and  Charles  Hindin  are  also  copartners  doing  busi- 
ness variously,  under  the  firm  names  and  styles  of  Stylart  Clothing 
Company  and  Hindin  Bros.  On  or  about  April  7,  1919,  the  plaintiff 
executed  to  the  defendants  Cohn  a  written  lease  of  the  second  loft  in 
plaintiflf's  said  building  for  the  term  of  2  years  and  9  months,  be- 
ginning May  1,  1919,  and  ending  January  31,  1922.  By  the  third 
clause  of  said  lease  the  lessees  covenanted  with  the  said  lessor : 

Not  to  "use,  nor  suffer  to  be  used,  the  whole,  or  any  part  thereof,  for  any 
purpose  other  than  the  manufacture  and  sale  of  clothing,  under  the  penalty 
of  forfeiture  and  damages." 

By  the  sixth  clause  of  said  written  lease  the  lessees  H.  &  S.  Cohn 
covenanted  and  agreed  with  the  plaintiff,  as  lessor: 

"Not  to  assign  this  lease,  nor  to  sublet  the  whole  or  any  part  of  said 
premises  without  first  obtaining  the  consent  in  writing  of  the  lessor,  under  the 
penalty  of  forfeiture  and  damages." 

And  by  the  ninth  clause  the  said  lessees  covenanted  and  agreed : 

"Not  to  use  the  premises,  or  any  part  thereof,  nor  permit  or  suffer  their 
use,  for  any  business  other  than  that  above  particularly  described." 

The  said  lease  contained  the  further  provision : 

"Conditioned  that,  •  •  •  if  there  shall  be  any  default  in  any  of  the 
covenants  or  agreements  herein  contained,  *  *  *  this  lease  and  the  es- 
tate l^ereby  demised  shall  terminate  at  the  option  of  the  lessor,  and  the  lessor 
and  his  legal  representatives  shall  have  the  right  to  re-enter  the  said  premises, 
either  by  force  or  otherwise,  and  dispossess  and  remove  therefrom  the  lessees 
and  their  legal  representatives  or  other  occupants  thereof,  and  their  effects, 
without  the  said  lessor  giving  the  usual  statutory  notice  to  quit,  or  any  of  the 
notices,  or  taking  any  of  the  proceedings  required  to  be  taken  by  the  New 
York  Code  of  Cavil  Procedure ;  the  said  lessees  for  themselves  and  their  as- 
signs hereby  expressly  waiving  the  same,  and  without  said  lessor  being  liable 
to  any  prosecution  therefor.    •    •    •  •• 

The  lease  also  provided  as  follows:* 

"The  waiver  of  the  breach  of  any  condition  or  any  license  dispensing  with 
the  performance  of  any  covenant  of  this  agreeme'ht  shall  not  affect  the  rights 
of  the  lessor  for  any  subsequent  breach  of  the  same  or  any  other  covenant  or 
condition." 

Notwithstanding  such  express  conditions  of  the  lease  and  the  cove- 
nants therein  contained,  that  the  lessees  'should  not  sublet  the  demised 
premises  or  assign  their  lease  thereof  without  first  obtaining  the  con- 
sent in  writing  of  the  lessor,  in  or  about  the  month  of  January,  1921, 
the  said  lessees,  H.  &  S.  Cohn,  sublet  a  part  of  the  premises  leased 
to  them  by  the  plaintiff  to  the  defendants  Hindin  Bros,  for  a  term  of 
one  year,  commencing  February  1,  1921.  and  ending  January  31,  1922, 
and  by  virtue  of  such  sublease  the  defendants  Hindin  took  posses- 
sion and  occupied  said  leased  premises.  It  satisfactorily  appears  that 
the  defendants  Cohn  did  not  obtain  any  consent,  written  or  other^nse, 
of  the  plaintiff  to  such  subletting,  and,  indeed,  that  the  plaintiif  re- 
fused such  consent,  when  application  therefor  was  made  to  him  by 
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said  defendants  Cohn.  As  soon  as  the  plaintiff  learned  that  the 
defendants  Cohn  had  subleased  said  premises  without  plaintiff's  con- 
sent, the  plaintiff  refused  to  accept  further  rentals  of  the  demised 
premises,  either  from  the  defendants  Cohn  or  their  subtenants,  Hindin 
Bros.,  and  in  April,  1921,  brought  the  present  injunction  action.  The 
plaintiff  applied  to  the  court  for  a  mandatory  injunction  pendente  lite, 
summarily  ousting  the  sublessees  fromi  the  premises.  Plaintiff's 
application  was  denied,  and  from  the  order  denying  the  same  the  plain- 
tiff has  taken  this  appeal. 

The  defendants  opposed  plaintiff's  application  for  a  mandatory  in- 
junction pendente  lite,  upon  the  ground  tiiat  it  did  not  appear  that  the 
plaintiff  would  suffer  irreparable  damage  pending  the  determmation 
of  his  action,  and  in  view  of  the  fact  that  the  plaintiff  had  suffered  a 
previous  subletting  of  a  part  of  the  leased  premises  by  the  defendants 
Cohn,  and  for  a  period  of  three  months  after  the  defendants  Hindin 
Bros,  had  taken  possession  tmder  their  sublease  of  said  premises,  the 
plaintiff  had  taken  no  steps  to  enforce  his  claimed  rights  under  said 
lease,  that  he  should  now  be  denied  the  temporary  reUef  which  he 
seeks.  ^ 

I  think  there  is  no  virtue  in  the  defendants'  claim  in  this  respect. 
The  plaintiff  unequivocally  denies  any  knowledge  of  any  previous  sub- 
letting of  said  premises,  or  of  any  waiver  of  his  rights  with  reference 
to  the  sublease  -to  Hindin  Bros.  Moreover,  the  lease  itself  provided 
that  any  waiver  of  a  breach  of  any  condition  or  any  license  dispensing 
with  the  performance  of  any  covenant  of  the  lease  should  not  af- 
fect the  rights  of  the  lessor  for  any  subsequent  breach  of  the  same, 
or  any  other  covenant  or  condition  therein  contained. 

I  do  not  think  the  defendants  should  be  heard  to  assert  the  claim 
that  the  plaintiff  should  be  denied  injunctive  relief,  merely  because  by 
a  continuance  of  the  tenancy  of  the  sublessees  he  will  not  have  suf- 
fered irreparable  damage,  even  though  plaintiff  had  failed  to  show 
such  damage.  The  provision  against  subletting  was  a  condition  under 
which  the  lease  was  granted  to  the  defendants  H.  &  S.  Cohn,  and  the 
lease  was  expressly  conditioned  that,  in  case  the  lessee  should  make 
any  default  in  the  performance  of  any  of  the  conditions  of  the  lease, 
then  the  lessor  might  re-enter  the  said  premises,  either  by  force  or 
otherwise,  and  dispossess  and  remove  therefrom  the  said  lessees, 
without  recourse  to  the  usual  statutory  notices  or  proceedings  for  the 
removal  of  tenants.  Inasmuch  as  it  was  made  a  condition  of  the  grant- 
ing of  the  lease  to  the  defendants  H.  &  S.  Cohn  that  they  should  not. 
without  the  written  consent  of  the  lessor,  sublet  said  premises  or  any 
part  thereof,  the  plaintiff  was  entirely  within  his  rights  in  asking  the 
court  to  grant  a  mandatory  injunction  summarily  ousting  the  sub- 
lessees. 

The  plaintiff  was  entitled  to  injunctive  relief  to  restrain  occupancy 
contrary  to  the  terms  of  the  lease.  Such  relief  is  in  the  nature  of 
specific  performance,  and  is  not  dependent  upon  the  absence  of  ade- 
quate remedy  at  law.  Underbill  on  Landlord  and  Tenant  (1909)  vol. 
2,  pp.  756  and  1054;  Round  Lake  Ass'n  v.  Kellogg,  141  N.  Y.  348, 
36  N.  E.  326.    While  plaintiff  might  have  taken  summary  dispossess 
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proceedings  or  i>rought  ejectment  for  breach  of  the  conditions  of  the 
lease,  he  did  neither,  as  he  evidently  did  not  desire  to  terminate  the 
lease  to  the  defendants  Cohn,  and  in  his  prayer  for  relief^  in  the  com- 
plaint asks  that  the  defendants  Cohn  be  restrained  only  from  acts  vio- 
lative of  The  conditions  of  the  lease. 

I  think  it  does  not  lie  in  the  mouths  of  the  defendants  to  ui^e  that 
the  plaintiff  will  not  suffer  damages  by  reason  of  the  subletting.  The 
plaintiff  was  the  owner  of  the  premises,  and  he  had  a  perfect  right 
to  impose  such  conditions  as  he  saw  fit,  under  which  he  would  grant 
a  lease  of  the  premises  to  the  defendants  H.  &  S.  Cohn.  They  ac- 
cepted said  lease  upon  the  conditions  therein  specified  and  cannot 
now  be  heard  to  dispute  the  same.  Weil  v.  AbrsJiams,  53  App.  Div. 
316,  66  N.  Y.  Supp.  244.  This  is  not  a  question  as  to  whether  the 
plaintiff  has  or  has  not  an  adequate  remedy  at  law.  He  is  entitled  to 
insist  that  his  lessees  obey  the  terms  and  conditions  of  the  lease  un- 
der which  they  hold.  Chautauqua  Assembly  v.  Ailing,  46  Hun,  582 ; 
Liebmann's  Sons  Brewing  Co.  v.  Lauter,  73  App.  Div.  183,  76  N.  Y. 
Supp.  748.  The  plaintiff,  nevertheless,  did  make  out  a  prima  facie 
case  upon  thp  trial,  showing  that  he  had  suffered  irreparable  damage 
by  reason  of  the  unauthorized  acts  of  the  defendants  Cohn  in  sublet- 
ting said  premises,  and  is  entitled  to  relief  for  that  reason. 

It  is  apparent,  under  the  present  condition  of  the  calendars  in  New 
York  county,  that,  unless  the  plaintiff  can  obtain  the  relief  by  way  of 
mandatory  injunction  pendente  lite  removing  the  sublessees  of  said 
premises,  he  will  be  denied  any  relief  in  this  action,  as  the  lease  of 
Hindin  Bros,  expires  in  January,  next 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  plaintiff's  motion  for  a  mandatory  injunction  pen- 
dente lite  be  granted,  with  $10  costs.    All  concur. 


DREHER  V.  \¥ESTERN  DOLL  MFG.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

Corporations  <D=»668  (16) —Evidence  on  inoti<m  to  quafih  serrice  held  to  show 
person  serred  was  foreign  corporation's  managing  agent. 

Though,  on  a  motion  to  quash  the  service  on  a  foreign  corporation,  affi- 
davits of  the  corporation's  president  and  of  the  person  served,  stating 
positively  that  the  person  served  was  not  the  corporation's  managing 
agent,  might  overcome  affidavits  to  the  contrary  because  the  persons 
making  them  could  not  know  the  facts,  where  such  affidavits  were  also  met 
by  affidavits  showing  that,  in  its  advertisements,  the  corporation  had 
represented  to  the  public  that  it  maintained  a  New  York  office  in  charge 
of  the  person  served,  and  solicited  their  patronage  on  that  basis,  a  question 
of  fact  was  presented,  which  should  be  resolved  against  the  corporation. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  David  Dreher  against  the  Western  Doll  Manufacturing 
Company.  From  an  order. setting  aside  the  service  of  the  summons, 
plaintiff  appeals.    Order  reversed,  and  motion  denied. 

A=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indezea 
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(189  N.T.S.) 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

H.  H.  Nordlinger  and  Nordlinger  &  Riegelman,  all  of  New  York 
City  (Samuel  IL  Hof stadter,  of  New  York  City,  on  the  brief),  for  ap- 
pellant 

LAUGHLIN,  J.  Plaintiff  was  engaged  in  business  in  the  city  of 
New  York  and  had  a  contract  for  the  performance  of  certain  work 
with  the  defendant,  an  Illinois  corporation.  The  only  evidence  with  re- 
spect to  the  nature  of  the  action  is  contained  in  an  affidavit  made  by 
the  president  of  the  defendant  to  the  effect  that  it  is  predicated  on  a 
contract  made  between  the  parties  at  Chicago,  111.  The  summons  was 
served  on  Edwin  E.  Besser  on  the  17th  of  January,  1921,  in  Rooms 
607-609  of  the  building  known  as  No.  41  Union  Square  West,  in  the 
borough  of  Manhattan,  New  York.  The  process  server  made  affidavit 
that  he  knew  Besser  to  be  the  managing  agent  of  the  defendant,  but 
does  not  state  the  facts  on  which  that  conclusion  is  based.  The  affida- 
vit of  the  plaintiff  shows  that  the  defendant  is  an  Illinois  corporation ; 
that  on  two  occasions  defendant's  president,  in  a  conversation  with  him 
in  Chicago,  stated  that  defendant  had  an  office  in  New  York,  and  that 
Besser  was  its  representative  in  charge  of  that  office,  and  had  been  so 
in  charge  for  about  a  year,  and  had  in  the  New  York  office  a  full  line  of 
the  def endsmt's  samples  on  the  basis  of  which  he  made  sales  for  the  de- 
fendant company;  that  defendant  has  frequently  advertised  in  New 
York  trade  papers  and  stated  in  its  advertisements  that  it  has  a  New 
York  office  at  41  Union  Square  West,  and  that  Besser  was  its  New  York 
manager.  Seven  of  those  advertisements  were  annexed  to  his  affidavit. 
They  show  that  defendant  advertised  that  it  was  the  largest  novelty 
doll  manufacturer  in  the  world,  and  would  furnish  catalogues  of  its 
wares  to  those  who  wrote  for  them  and  specified  the  address  of  its 
Chicago  office,  and  with  respect  to  the  New  York  office  contained  the 
following:  "New  York  Office — 41  Union  Square  West.  E.  E.  Besser 
in  charge." 

An  affidavit  by  a  clerk  in  the  office  of  plaintiff's  attorneys,  who  served 
the  summons,  shows  that  the  defendant  has  made  no  designation  for 
the  service  or  process  upon  it  within  this  state,  and  that  he  has  made 
diligent  effort  to  find  an  officer  or  director  of  the  defendant  here  upon 
whom  service  could  be  made  but  without  avail ;  that  the  New  York  tele- 
phone book  and  City  Directory  give  defendant's  name  and  place  of  busi- 
ness in  New  York  as  stated  in  the  advertisement ;  that  on  the  door  of 
the  office  in  which  Besser  was  served  was  the  name  "Edwin  E.  Besser 
Co.,  Inc.,"  which  was  followed  by  the  words  "Manufacturers'  Agents," 
and  the  name  of  the  defendant ;  that  on  calling  there,  he  was  informed 
that  defendant  had  no  officer  or  director  in  this  state,  and  that  Besser 
&  Co.  were  its  agents  and  had  a  full  line  of  samples,  which  belonged 
to  the  defendant,  and  which  they  were  using  for  the  purpose  of  making 
sales,  and  that  they  handled  a  number  of  lines,  of  which  defendant's 
was  one  of  the  largest;  and  that  when  he  called  later  and  served  the 
simimons  Besser  stated  that  he  had  a  line  of  its  samples  here  and  sold 
goods  for  it,  but  was  not  authorized  to  accept  service.    Another  affida- 
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vit  shows  that  Besser  called  at  plaintifFs  office  and  stated  that  he  ran 
the  New  York  agency  of  the  defendant,  and  had  come  to  inquire  why 
certain  work  which  plaintiflf  was  supposed  to  be  doing  for  the  defend- 
ant was  not  progressing,  and  stated  that,  in  case  plaintiff  desired  to 
communicate  anything  to  the  defendant  with  regard  thereto,  he  should 
communicate  with  Besser's  office  and  tell  him  about  it. 

An  affidavit  made  by  Besser  in  support  of  the  motion  was  to  the  ef- 
fect that  he  is  president  of  the  Besser  Company,  which  is  a  New  York 
corporation,  and  that  its  office  is  at  the  place  where  defendant  advertis- 
ed that  it  has  a  New  York  office,  and  that  his  business  is  selling  goods 
on  commission,  and  that  he  handles  various  lines  of  goods  for  more 
than  100  factories,  and  has  done  business  with  and  for  the  defendant, 
and  obtains  prices  for  it  for  the  merchandise  handled  by  his  firm,  and, 
if  he  succeeds  in  obtaining  orders,  they  are  transmitted  to  the  defendant 
for  acceptance  or  rejection,  and  that  the  goods  sold  are  billed  by  the 
seller,  and  his  firm  is  compensated  by  a  discount  or  commission  on  the 
purchase  price,  and  that  neither  he  nor  his  firm  has  authority  to  repre- 
sent or  act  for  the  defendant  in  any  other  manner.  An  affidavit  by  the 
president  of  the  defendant  corroborates  Besser,  and  states  that  Besser 
has  no  connection  with  the  defendant,  and  is  not  employed  by  it  on  a 
salary,  and  that  his  sole  business  with  it  is  as  stated  in  his  affidavit,  and 
that  he  has  no  authority  to  close  any  contract  or  order  for  the  defend- 
ant, and  must  transmit  propositions  to  it  at  the  Chicago  office  for  ac- 
ceptance or  rejection,  and  defendant  has  no  property  in  this  state. 

The  memorandum  opinion  at  Special  Term  shows  that  the  order  was 
granted  on  the  authority  of  Taylor  v.  G.  S.  P.  Ass'n,  136  N.  Y.  343,  32 
N.  E.  992,  32  Am.  St.  Rep.  749.  That  decision  holds,  in  effect,  that 
positive  affidavits  made  by  persons  who  know  the  fact  that  the  person 
served  was  not  a  managing  agent  overcome  affidavits  made  by  persons 
who  could  not  know  the  fact  Uiat  he  was  such  managing  agent,  but  that 
the  determination  of  the  lower  court  on  controverted  facts  with  respect 
to  such  agency  is  not  reviewable  by  the  Court  of  Appeals.  Under  that 
decision,  the  aiffidavits  made  by  Besser  and  the  president  of  the  defend- 
ant might  overcome  the  affidavits  presented  in  behalf  of  the  plaintiff, 
were  it  not  for  the  advertisements  by  which  defendant  plainly  repre- 
sented to  the  public  that  it  had  and  maintained  a  New  York  office  and 
solicited  their  patronage  on  that  basis.  The  affidavits  with  the  adver- 
tisements containing  these  admissions  on  the  part  of  the  defendant 
present  a  question  of  fact  with  respect  to  Besser's  being  defendant's 
managing  agent,  and  we  think  the  point  should  be  resolved  against  the 
defendant,  which  has  induced  people  to  trade  with  it  on  the  representa- 
tion that  it  had  and  maintained  a  New  York  office  of  which  Besser  was 
in  charge  for  it. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.    All  concur. 
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(197  App.  Dlv.  468) 

PEASE  PIANO  CO.  v.  TAYLOIt 

fSnpreme  Ooiirt»  Appellate  Dlvliion,  First  Department.    Jnlj  1»  1^.) 

1.  Pleadfaifir  €»350(2)— DefendSant,  desi^te  reforence^  may  more  before  eoort 

for  JudlKiiwiil  on  pleadliiKB. 

Appointment  of  a  referee  does  not  deprive  the  court  of  Jurisdiction  to 
entertain  motion  for  Judgment  on  the  pleadings  under  Ck)de  Civ.  Proc.  | 
547,  and  where  plaintiff  has  delayed  noticing  the  case  before  a  referee 
for  more  than  14  months  defendant  Is  not  required  to  bring  the  issues  to 
trial,  but  may  move  before  the  court  for  JucU;ment  on  the  pleadings. 

2.  Plea^ng  €»350(3)— Court  ean  treat  as  tf  amezed  to  eomiilalnt  copy  of 

oontracft  annexed  to  bill  of  partfieulan. 

In  an  action  to  recover  from  a  salesman  the  difference  between  the 
amount  paid  him  on  a  drawing  account  and  the  amount  of  commissions, 
earned,  where  annexed  to  the  bill  of  particulars  is  a  copy  of  the  contract 
of  employment,  which  plaintiff  states  to  be  the  contract  on  which  the  • 
action  is  predicated,  the  legal  effect  of  which  is  alleged  in  the  complaint, 
the  court,  on  motion  for  Judgment  on  the  pleadings,  can  treat  it  as  if  a 
copy  were  annexed  to  the  complaint  and  referred  to  and  made  a  part 
thereof. 

3.  Master  and  servant  «=>70 (2)— Salesman  held  not  obligated  to  repay  excess 

of  advances  over  eoimnissions. 

Under  a  contract  between  a  salesman  and  his  employer,  providing  that 
there  should  be  a  drawing  account  of  $35  a  week  to  be  charged  against 
commissions  earned,  but  that  the  employer  might  reduce  the  drawing  ac- 
count should  the  salesman  fail  to  earn  suflEicient  commissions  during  tlK 
quarter  to  cover,  there  was  no  personal  liability  of  the  salesman  to  repay 
amounts  drawn  in  excess  of  commissions  earned ;  the  amount  drawn  out 
by  him  being  repayable  to  the  employer  out  of  commissions  only. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  the  Pease  Piano  Company  against  George  N.  Taylon 
From  an  order  denying  defendant's  motion  for  judgment  on  the  plead- 
ings, defendant  appeals.  Order  reversed,  and  motion  for  judgment 
in  favor  of  de'tendant,  dismissing  the  complaint,  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (John  Ewen,  of  New 
York  City,  of  counsel),  for  appellant. 

Ellison,  Ellison  &  Fraser,  of  New  York  City  (Bruce  Ellison,  of  New 
York  City,  of  counsel,  and  William  B.  Ellison,  of  New  York  City,  on 
the  brief),  for  respondent. 

PAGE,  J.  The  motion  was  denied,  on  the  ground  that  it  should 
have  been  made  before  the  referee  appointed  to  hear  and  determine 
the  issue,  and  without  prejudice  to  a  renewal  of  the  motion  before 
the  referee.  The  referee  was  appointed  by  an  order  dated  January 
5,  1920.  This  motion  was  made  on  March  22,  1921.  No  notice  of  a 
hearing  before  the  referee  has  been  served. 

[1]  The  purpose  of  section  547  of  the  Code  of  Civil  Procedure  i$ 
to  enable  a  litigant,  at  any  time  after  issue  joined  and  before  trial,  to 
move  for  judgment  on  the  pleadings,  as  he  could  upon  the  trial.    A 

®s»For  oth«r  cases  m«  same  topic  A  KEY-NUMB£)R  in  all  Key-Numbered  Digests  St  Indexes 
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motion  for  judgment  upon  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  could  be  made  be- 
fore the  referee  to  hear  and  determine  upon  the  hearing  before  him. 
Such  "a  referee  takes  the  place  of  the  court,  and,  in  the  trial  of  the 
cause,  has  substantially  all  the  powers  of  a  court  at  Special  Term  or 
circuit."  Schuyler  v.  Smith,  51  N.  Y.  309,  317  (10  Am.  Rep.  609) ; 
Coffin  V.  Reynolds,  37  N.  Y.  640.  His  appointment,  however,  does 
not  deprive  the  court  of  jurisdiction  to  entertain  the  motion.  If,  after 
a  notice  of  hearing  had  been  served,  the  party  should  serve  notice  of 
the  motion  before  the  court  for  judgment  on  the  pleadings,  the  court 
might  very  properly  decline  to  entertain  the  motion,  and  remit  the  party 
to  his  motion  before  the  referee,  as  the  court  would  do,  if  the  mo- 
tion were  made  after  a  cause  was  on  the  day  calendar  for  trial.  In 
such  a  case  section  547  would  be  utilized  for  delay,  and  not  for  a 
speedy  determination  of  the  case.  In  the  case  under  consideration  the 
plaintiff  has  delayed  noticing  the  cause  for  a  hearing  before  the  ref- 
eree for  more  than  14  montljs.  The  defendant  is  not  required  to 
bring  the  issues  to  trial.  Whether  there  is  a  cause  of  action  alleged 
against  him  the  defendant  is  entitled  to  have  determined  by  the  court 
without  waiting,  for  a  longer  period  of  time,  for  the  plaintiff  to  bring 
thi5  issues  to  trial  The  justice  at  Special  Term  should  have  heard 
the  motion. 

I  [2]  The  action  is  brought  to  recover  from  a  salesman  the  differ- 
ence between  the  amount  paid  him  on  a  drawing  account  and  the 
amount  of  commissions  earned  and  credited  to  him  on  such  account. 
The  complaint  does  not  allege  an  agreement  to  repay  any.  excess  of  ad- 
vances over  commissions  earned.  Annexed  to  the  bill  of  particulars 
served  by  the  plaintiff  is  a  copy  of  the  contract  of  employment.  This 
contract  can  be  considered  on  the  motion.  As  the  plaintiff  has  stated 
this  to  be  the  contract  upon  which  the  action  is  predicated,  the  legal 
effect  of  which  is  alleged  in  the  complaint,  we  can  freat  it  as  if  a 
copy  were  annexed  to  the  complaint  and  referred  to  and  made  a  part 
thereof.  Dineen  v.  May,  149  App.  Div.  469,  471,  134  N.  Y.  Supp. 
7;  Wilson  &  Co.,  Inc.,  v.  Hartford  Fire  Ins.  Co.,  190  App.  Div.  506. 
507.  179  N.  Y.  Supp.  867,  affirmed  229  N.  Y.  612,  129  N.  E.  929; 
Anderson  Trading  Co.  v.  Brody,  193  App.  Div.  681,  682,  184  N.  Y. 
Supp.  383. 

[3]  This  contract,  so  far  as  pertinent  to  the  question  under  consid- 
eration, is  as  follows : 

"Compensation  will  be  based  upon  the  net  business  done  by  me  at  the  fol- 
lowing rates:  [Schedule  of  rates]  payable  as  follows:  A  drawing  account  of 
^5  per  week  to  be  charged  against  commissions  earned  by  me,  and  a  quarter- 
ly settlement  of  any  commissions  standing  to  my  credit  on  the  1st  day  of 
September,  December,  March,  and  June  of  each  year ;  but  It  is  expressly  un* 
derstood  that  the  Pease  Piano  Company  are  to  retain,  to  offset  charge  backs, 
20  per  cent,  of  the  commissions  earned  by  me  during  the  quarter  given  me  in 
settlement.  It  is  further  understood  that  the  Pease  Piano  Company  may  re- 
duce the  drawing  account  above  mentioned,  should  I  fail  to  earn  sufficient  com- 
missions during  the  quarter  to  cover.** 

There  is  no  agreement  to  pay  back  any  excess  of  payments  on  the 
drawing  account  over  commissions  earned.    The  sole  right  that  the 
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plaintiff  reserved  was  to  reduce  the  drawing  account,  should  the  de- 
fendant fail  to  earn  sufficient  commissions  during  any  quarter  to  cov- 
er the  amount  paid.  There  is  no  personal  liability  of  the  defendant 
to  repay  the  sum,  and  the  same  is  payable  out  of  commissions,  and 
not  otherwise.  It  is  well  settled  that  without  an  agreement,  express 
or  implied,  to  repay  the  excess  of  a  drawing  account  over  and  above 
commissions  earned,  the  employer  cannot  recover  such  excess  from 
the  employee.  North  Western  Mutual  Life  Ins.  Co.  v.  Mooney,  108 
N.  Y.  118,  15  N.  E.  303 ;  Wolfsheimer  v.  Frankel,  130  App.  Div.  853, 
856,  115  N.  Y.  Supp.  958. 

The  facts  alleged  in  the  complaint,  with  the  contract  set  forth  in 
the  bill  of  particulars,  are  insufficient  to  constitute  a  cause  of  action. 
The  order  will  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  judgment  in  favor  of  the  defendant,  dis- 
missing the  complaint,  granted,  with  $10  costs.    All  concur. 


flOTApp.  IMv.  533) 

SMALLWOOD  v.  SMITH  et  aL 

j(  Supreme  Oonrt,  AppeUate  Division,  First  Department.    July  1,  1021.) 

L  InjumiioD  <d=:»136  (2) —Preferred  stockboldfir  held  entitted  to  eojoin  pay- 
ment of  salaries  wrongfully  voted  peiidb«  trial  of  action  for  aoeountin^. 

The  effect  of  an  agreement  by  the  manager  of  a  corporation  for  the 
benefit  of  the  preferred  stockholders  to  charge  nothing  for  his  services, 
but  that  any  compensation  received  should  be  deemed  payment  of  divi- 
dends from  net* earnings,  not  being  to  prohibit  him  from  receiving  any 
compensation,  the  owner  of  one-third  of  the  preferred  stock,  which,  by  the 
articles  of  incorporation  was  entitled  to  three-eighths  of  the  net  profits 
over  and  above  a  given  sum,  was  not  entitled  to  an  Injunction  against 
the  payment  of  a  salary  voted  to  him,  if  she  received  her  rightful  divi- 
dend :  but  where  the  net  assets  of  the  company,  in  excess  of  such  reserved 
sum  were  Insufiicicnt  to  pay  her  proportion  of  the  net  profits,  she  was 
entitled  to  an  Injunction  restraining  the  payment  of  salaries  to  the  man- 
ager and  other  ofilcers,  to  whom  salaries  were  paid  by  him,  from  a  bonus 
fund  wrongfully  voted  to  Mm  at  the  end  of  each  year,  in  excess  of  sal- 
aries received  by  them  prior  to  the  voting  of  his  salary,  until  the  trial  of 
her  action  for  an  accounting. 
2.  Corporaitions  ^=»320(13) — ^Temporary  receiver  not  appointed,  where  od* 
necessary  to  protect  corporation  or  stoddioldere. 

Where  there  was  no  claim  of  mismanagement  of  a  corporation,  except 
as  to  the  payment  of  excess  salaries,  the  right  to  which  was  in  dispute, 
and  the  payment  of  which  was  enjoined  until  the  trial  of  a  stockholder's 
action  for  ah  accounting,  and  the  corporation  was  sound  and  the  in- 
dividual defendants  financially  responsible,  a  temporary  receiver  pend- 
ing the  trial  of  such  action  will  not  be  granted ;  the  appointment  of  a 
temporary  receiver  being  a  drastic  remedy,  which  should  not  be  granted, 
unless  necessary  for  the  protection  of  the  corporation  or  its  stockholders. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Florence  A.  Smallwood  against  Higbie  Smith,  Smith  & 
Nichols,  Incorporated,  and  others.  From  an  order  'denying  plaintiff's 
motion  for  a  temporary  receiver  and  to  restrain  defendants  from  re- 
ceiving or  paying  to  the  individual  defendants,  as  officers  and  directors 

^s»For  Qther  casM  see  same  topic  ft  KBY-NUMBBR  In  all  Ker-Number9d  DIgMU  a  IndeZM 
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of  the  corporation  defendant,  any  salary  or  compensation  in  excess  of 
the  salaries  paid  prior  to  August  1, 1916,  and  from  transferring,  assign- 
ing, or  otherwise  disposing  of,  or  interfering  with,  the  property  and 
assets  of  defendant  corporation,  except  to  dehver  them  to  the  receiver, 
plaintiflf  appeals.  Order  reversed,  motion  for  injunction  granted,  and 
motion  for  temporary  receiver  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Blackwell  Bros.,  of  New  York  City  (Geo.  E.  Blackwell,  of  New 
York  City,  of  counsel),  for  appellant. 

Powell,  Wynne  &  Roberts,  of  New  York  City  (Clinton  J.  Ruch,  of 
New  York  City,  of  counsel),  for  respondent  Elmore, 

Lord,  Day  &  Lord,  of  New  York  City  (Thaddeus  G.  Cowell,  of  New 
York  City,  of  counsel),  for  respondents  Drummond,  Bisland,  and 
Smith  &  Nichols,  Inc. 

SMITH,  J.  Prior  to  August,  1913,  the  defendant  Smith,  with  one 
Nichols,  were  copartners  doing  business  in  the  city  of  New  York.  In 
that  year  the  defendant  Smith  &  Nichols,  Incorporated,  was  organized, 
with  capital  stock  consisting  of  $90,000  in  preferred  stock  and  $60,000 
in  common  stock.  At  this  lime  William  M.  Smallwood  had  loaned  the 
firm  the  sum  of  $30,000.  This  indebtedness  was  canceled  by  Small- 
wood  in  consideration  of  the  receipt  of  $30,000  of  the  preferred  stock. 
Nichols  took  $60,000  of  the  preferred  stock,  and  the  defendant  all  of 
the  common  stock.  The  preferred  stock  had  no  voting  power,  but  by 
the  articles  of  incorporation  was  entitled  to  10  per  cent,  yearly  dividend 
and  to  three-eighths  of  any  net  profits  of  the  corporation  beyond  the 
sum  of  $30,000.  An  agreement  was  entered  into  between  Smith  and 
Nichols  prior  to  the  formation  of  this  corporation  to  the  effect  that 
Smith  would  charge  nothing  for  his  services  in  the  management  of  the 
corporation,  but,  if  he  should  receive  any  compensation  therefor,  that 
the  same  should  be  deemed  the  payment  of  dividends  as  between  the 
parties  to  said  agreement  entitling  Nichols  to  an  apportionate  dividend 
upon  his  preferred  stock.  While  this  agreement  was  in  form  between 
Smith  and  Nichols,  it  is  sworn  to  by  the  plaintiff's  attorney,  who  was 
then  acting  as  the  attorney  for  the  copartners,  that  the  agreement  was 
for  the  benefit  of  the  preferred  stockholders,  and  that  it  was  so  under- 
stood between  the  said  Smallwood  and  Smith  and  Nichols.  The  claim 
of  the  attorney  that  the  agreement  was  for  the  benefit  of  all  the  pre- 
ferred stockholders  seems  to  be  sustained  by  a  resolution  passed  at  a 
meeting  of  the  common  stockholders  in  November,  1914,  wherein  it  is 
recited  that,  by  an  agreement  of  said  Smith  with  "the  preferred  stock- 
holders of  said  corporation,"  he  has  agreed  to  serve  without  compen- 
sation, and  that  any  sum  paid  to  him  nominally  as  compensation  shall 
not  be  treated  as  expenses  of  the  corporation  in  ascertaining  the  net 
profits  thereof. 

In  August,  1916,  Smith  purchased  Nichols'  preferred  stock.  William 
M.  Smallwood  had  died  in  1913,  and  this  plaintiff,  his  widow,  became 
entitled  to  the  stock  under  the  will  of  Smallwood,  which  stock  was  soon 
thereafter  transferred  to  her  name.   The  plaintiff  has  received  her  divi- 
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dend  of  10  per  cent,  at  all  times  since  the  organization  of  the  corpora- 
tion. In  1914,  191S,  and  1916  she  received  an  extra  dividend,  which 
presumably  amounted  to  one-eighth  of  the  net  profits  of  the  corporation 
over  and  above  $30,000,  as  provided  in  the  articles  of  incorporation. 
In  1917  it  was  agreed  between  all  parties  that  the  net  profits  of  the  cor- 
poration should  not  be  paid  in  extra  dividends  at  that  time,  but  tliey 
should  be  held  in  the  treasury  of  the  company,  subject  to  the  rights  of 
all  stockholders  thereto  upon  any  distribution  thereafter  to  be  made. 
In  1918  and  in  1919  a  similar  resolution  was  passed  and  agreed  to  by 
the  attorney,  Blackwell,  who  represented  the  plaintiff,  and  who  was  in 
fact  the  plaintiff's  brother.  In  November,  1916,  the  defendant  Smith 
procured  a  resolution  of  the  board  of  directors  giving  to  him  $2,000  a 
month  as  salary,  to  date  from  the  15th  of  August.  In  1916  the  defend- 
ant Elmore  received  a  salary  of  $7,880,  the  defendant  Drummond  $1,- 
592  and  the  defendant  Bisland  $2,080.  In  1917,  1918,  and  1919,  Smith 
received  a  salary  of  $50,000.  In  1917  Elmore  received  a  salary  of 
$28,008;  in  1918  and  1919,  salaries  of  $29,048.  In  1917,  Drummond 
received  a  salary  of  $5,750,  and  in  1918  and  1919  of  $17,000  each  year. 
In  1917,  Bisland  received  a  salary  of. $3,770,  and  in  1918  and  1919, 
$4,680  each  year.  The  salary  of  Smith,  Ihe  president,  for  the  years 
1917,  1918,  and  1919  was  paid  upon  a  resolution  of  the  board  of  direc- 
tors ;  said  resolution  passed,  however,  in  the  latter  part  of  each  one  of 
those  years.  The  salaries  of  the  other  three  defendants  Avere  not  paid 
upon  a  resolution  of  the  board  of  directors,  but  were  paid  by  the  de- 
fendant Smith  from  a  bonus  amount  of  $50,000  voted  to  him  at  the 
end  of  each  year,  which  he  was  to  distribute  as  he  thought  wise.  From 
this  $50,000  the  increased  salaries  were  paid  to  these  other  defend- 
ants, and  it  does  not  appear  what  was  done  with  the  balance  of  the 
$50,000  given  to  him  as  a  bonus  in  accordance  with  these  resolutions. 

The  plaintiff  contends  that  these  salaries  were  imlawf uUy  paid  by 
reason  of  the  agreement  between  Smith  and  Nichols,  made  for  the  ben- 
efit of  the  preferred  stockholders,  and  also  as  far  as  the  bonus  voted 
to  the  defendant  Smith  is  concerned,  from  which  the  increased  salaries 
of  these  other  three  defendants  were  paid,  and  that  this  bonus  was 
voted  after  the  rendition  of  the  services,  which  action  was  illegal  within 
Godley  v.  Crandall  &  Godley  Co.,  212  N.  Y.  121,  105  N.  E  818,  L.  R. 
A.  1915D,  632,  and  the  sole  charge  of  mismanagement  of  this  corpora- 
tion made  by  the  plaintiff  is  in  the  payment  of  these  excess  salaries, 
which  are  claimed  to  be  illegal,  and  the  use  of  the  bonus,  so  far  as  the 
same  was  used  otherwise  than  in  the  payment  of  these  salaries.  The 
company  had  at  all  times  been  prosperous,  and  is  now  perfectly  sound 
and  without  substantial  indebtedness,  and  it  has  liquid  assets  to  the 
amount  of  about  $200,000.  Upon  this  state  of  facts  the  plaintiff  in  her 
complaint  has  asked,  first,  for  a  receiver  of  the  property  of  the  cor- 
poration; secondly,  that  the  individual  defendants  be  required  to  ac- 
count for  and  pay  to  said  receiver  the  moneys  unlawfully  received  by 
them  as  salaries  for  the  years  1917,  1918,  and  1919,  and  ioc  the  year 
1920,  as  might  hereafter  be  ascertained,  and  that  the  individual  defend- 
ants be  enjoined  thereafter  to  pay  to  the  said  stockholders  a  dividend 
upon  the  preferred  stock  of  said  corporation  for  each  year,  which  shall 
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be  equal  to  three-eighths  of  the  net  earnings  of  the  said  corporation,  as 
the  same  may  be  ascertained  over  and  above  the  amount  of  $30,000  in 
each  of  said  years,  or,  in  the  alternative,  that  the  payment  of  all  salary 
to  Smith  be  adjudged  to  be  the  payment  of  dividends,  and  that  the 
defendants  be  ordered,  as  officers  of  the  corporation,  to  set  apart  and 
pay  to  plaintiff  sums  equal  to  one-eighth  thereof  in  each  year,  with  in- 
terest thereon  from  the  1st  days  of  January,  1918,  1919,  and  1920,  re- 
spectively, and  further  that  the  defendants  be  enjoined  from  paying  as 
salaries  to  the  individual  defendants  any  sum  in  excess  of  the  salaries 
paid  to  them  in  the  year  1916,  and  that  during  the  pendency  of  this 
action  a  temporary  injunction  be  granted  to  the  same  effect 

[1]  The  effect  of  the  agreement  made  by  Smith  with  Nichols,  claim- 
ed to  be  for  the  benefit  of  all  preferred  stockholders,  is  not  to  prohibit 
Smith  from  receiving  any  compensation  for  work  done  for  the  corpora- 
tion, but,  as.  between  the  stoddiolders,  that  such  compensation  so  paid 
shall  be  deemed  a  payment  of  dividends  from  net  earnings.  The  pay- 
ment to  the  other  three  individual  defendants  of  excess  salaries  over 
and  above  what  would  be  a  fair  compensation  for  their  services  would 
be  unlawful,  and  in  a  proper  action  the  court  would  compel  their  repay- 
ment to  the  corporation  by  Smith,  and  also  by  the  individual  defend- 
ants, who  have  received  any  such  unlawful  salaries.  All  of  these  de- 
fendants reside  without  this  state.  Service  has  been  made  upon  all 
except  Smith,  who  is  apparently  evading  service  of  the  summons  by  re- 
maining awav  from  the  jurisdiction  of  the  state.  If  the  payment  to 
Smith  be  deemed  the  pa)rment  of  dividends  from  net  profits,  the  plaintiff 
would  be  entitled  to  one-eighth  of  those  net  profits  in  excess  of  $30,000 
in  each  year  as  her  share  under  the  articles  of  association.  The  plain- 
tiff would  not  be  entitled  to  an  injunction  against  the  payment  to  Smith 
of  any  salary,  provided  the  plaintiff  received  her  rightful  dividend, 
consisting  of  one-eighth  of  tlie  said  net  profits  over  and  above  $30,000, 
regarding  the  payment  to  Smith  of  salary  as  payment  of  dividends  from 
net  profits. 

If  we  assume  that  the  capital  stock  of  the  company  was  $150,000, 
representing  $100  for  each  share  of  stock,  and  that  the  company  has 
$200,000  of  liquid  assets,  there  would  not  be  enough  net  assets  in  the 
company,  in  excess  of  $30,000  which  might  be  reserved  each  year,  to 
pay  to  her  her  proportion  of  the  net  profits,  upon  the  assumption  that 
the  payment  of  salary  to  Smith  was  the  payment  of  net  profits.  Until 
the  trial  of  the  action,  therefore,  the  plaintiff  is  entitled  to  an  injunc- 
tion restraining  the  payment  of  any  salary  to  the  individual  defend- 
ants in  excess  of  the  salaries  that  they  received  in  1916,  which  is  all 
that  is  asked  for  in  the  way  of  injunctive  relief. 

[2]  The  appointment  of  a  temporary  receiver  of  a  corporation  is  a 
drastic  remedy,  which,  by  reason  of  the  impairment  of  the  credit  of  a 
corporation,  should  not  be  granted  unless  it  be  necessary  for  the  protec- 
tion of  the  corporation  or  its  stockholders.  The  claim  of  the  defendant 
Smith  is  that  his  iagreement  with  Nichols  inured  to  the  benefit  of  Nich- 
ols only,  and  was  not  made  for  the  benefit  of  any  other  preferred 
stockholder.  If  that  be  so,  the  corporation  might  lawfully  pay  any  rea- 
sonable salary  to  any  of  its  officers  or  employees  which  might  be  deem- 
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ed  an  expense  of  the  business  to  be  deducted  before  the  ascertainment 
of  net  profits.  No  necessity  is  shown  for  crippling  the  efficiency  of 
this  corporation  by  the  appointment  of  a  temporary  receiver  before  the 
trial  of  the  issues  for  a  corporation  which  is  absolutely  sound,  and  with- 
out any  all^;ation  that  the  individual  defendants  are  not  abundantly 
responsible  and  able  to  respond  to  any  judgment  which  may  be  rendered 
against  them.  If  this  temporary  injunction  be  granted,  restraining  the 
payment  of  any  salaries  in  excess  of  the  salaries 'paid  in  1916,  any  re- 
ceiver appointed  by  the  court  would  simply  carry  on  ih€  business  of 
the  corporation  as  it  is  now  being  carried  on,  as  to  which  there  is  no 
claim  of  mismanagement,  except  as  to  the  payment  of  these  salaries 
thus  to  be  enjoined. 

The  order,  therefore,  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted  as  demanded  in  the  application 
therefor,'  for  the  injunction,  and  the  motion,  as  far  as  it  asks  for  a  tem- 
porary receiver^  should  be  denied.    Settle  order  on  notice.    All  concur. 


(197  App.  Div.  455) 

HEAPHT  V.  EmUTZ  et  at 

(Supreme  Court,  Appellate  DiylsioD,  First  Department.    July  1,  1021.) 

L  Pleading  <S=»354(l)»Ooiail8  relating  to  eonftraet  preeeding  that  Invotved 
ajne  properly  strldcen. 

Where  the  complaint  was  based  on  breach  of  a  contract  of  employment, 
and  not  on  an  account,  counts  of  the  complaint  relating  to  a  contract  of 
employment  which  preceded  the  one  involved  in  the  action  were  properly 
stricken  on  defendant's  motion. 
2.  PleaAig  ^=>52  (27— Complaint  held  to  state  Inconsisteiit  causes  of  ae- 
tlon»  wfaldi  should  be  separately  stated. 

A  complaint  for  breach  of  contract  of  employment,  which  alleged  in 
the  altematire  that  defendants  had  been  requested  to  ascertain  and  state 
the  net  profits  on  which  plaintiff's  compensation  was  based,  and  had  re- 
fused to  do  so,  or  that  they  had  made  such  determination  by  erroneously 
including  therein  items  not  properly  charged  against  the  profit,  or  omitting 
therefrom  items  of  profit  which  should  have  been  included,  states  two 
causes  of  action  which  are  inconsistent,  and  which  should,  In  view  of 
Ck)de  Civ.  Proc.  §  481,  subd.  2,  be  separately  stated  and  numbered,  so 
that  defendants  may  plead  or  move  as  they  may  be  advised  with  regard 
to  each  cause  of  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Archibald  C.  Heaphy  against  Otto  M.  Eidlitz  and  another. 
From  an  order  granting  in  part  and  denying  in  part  defendant's  motion 
to  strike  paragraphs  of  the  complaint,  to  compel  plaintiff  to  make  the 
complaint  more  definite  and  certain,  to  separately  state  and  number 
causes  of  action,  and  to  elect  the  form  of  alleging  the  fourth  cause  of 
action,  both  parties  appeal.    Order  modified,  and,  as  modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Charles  S.  Noyes,  of  New  York  City,  for  plaintiff. 

Eidlitz  &  Hulse,  of  New  York  City  (Cornelius  J.  Sullivan,  Jr.,  of 

New  York  City,  of  counsel),  for  defendants. 

»  I  ■        ■  ■ .     I  II  I   ■  ■  I  ■  i« 
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PAGE,  J.  [1  ]  The  court  struck  out  the  fourth,  fifth,  sixth,  seventh, 
and  eighth  paragraphs  of  the  complaint  as  irrelevant  and  immaterial. 
They  relate  to  a  contract  of  employment,  which  preceded  the  one  in- 
volved in  this  action.  The  plaintiff  appeals  from  this  portion  of  the 
order.  These  allegatioi?s  can  have  no  possible  relevancy  to  the  cause  of 
action  sought  to  be  alleged.  The  plaintiff  siays  that  this  is  an  action  on 
an  account,  but  it  is  not.  The  order,  in  so  far  as  appealed  from  by 
plaintiff,  should  be  affirmed,  with  costs. 

In  disposing  of  a  demurrer  to  a  former  complaint,  the  court  pointed 
out  that  a  determination  of  the  net  profits  of  the  business  upon  which 
plaintiff's  right  to  his  commission  is  based  was  a  prerequisite  to  his 
cause  of  action,  and  that  the  complaint  must  all^e  either  that  such 
condition  has  been  complied  with,  or  that  it  has  been  waived  by  refusal 
on  the  part  of  the  defendant  to  make  such  determination  after  demand 
by  the  plaintiff.  In  speaking  of  the  provision  of  the  contract'  that  the 
determination  of  the  net  profits  was  to  -be  made  by  the  employer,  and 
"their  determination  to  be  final  and  conclusive,"  the  court  said  that 
such  a  provision  was  not  contrary  to  public  policy,  and  that — 

"The  courts,  of  course,  would  still  have  a  right  to  set  aside  and  disregard 
such  determination,  if  made  in  bad  faith.'* 

The  plaintiff,  acting  on  this  suggestion,  has  presented  in  the  amended 
complaint  now  before  us  by  alternative  pleadmg  all  of  these  suggested 
causes  of  action. 

[2]  The  complaint  separately  states  four  causes  of  action,  based  up- 
on the  right  to  recover  tmpaid  profits  for  different  periods  of  employ- 
ment. In  each  cause  of  action  it  is  stated  that  the  plaintiff  had  request- 
ed the  defendants  to  make  a  deteimination  and  apportionment  of  the 
net  profits,  and  that  the  defendants  refused,  and  have  failed  to  make 
such  determination  and  apportionment,  and  have  waived  the  right  to 
make  such  determination.  If  these  facts  are  proved,  the  court  will 
ascertain  the  net  profits  of  the  business,  and  make  such  apportionment 
as  the  contract  requires. 

The  plaintiff  also  alleges  that  if  such  determination  has  been  made, 
and  if  the  amounts  paid  to  him  are  claimed  to  be  or  were  intended  to 
be  a  determination  of  the  amount  due  to  him  as  his  share  of  said  net 
profits,  they  were  not  stated  to  him  to  be  so  intended ;  if  so  intended, 
the  amounts  represented  by  such  payments  were  unfair,  erroneous,  and 
unjust,  and  were  not  in  accordance  with  the  facts,  and  included  erro- 
neous charges  against  the  earnings,  and  omitted  earnings  and  receipts 
which  should  properly  have  been  made  the  basis  of  such  determination. 
To  establish  this  cause  of  action  the  plaintiff  will  have  to  prove  that 
items  of  charge  were  included,  and  that  items  of  credit  were  omitted 
from  the  calculation  and  determination,  either  by  mistake  or  intention- 
ally in  bad  faith.  It  is  obvious  that  there  are  two  distinct  alternative 
causes  of  action,  which  are  inconsistent  with  each  other. 

As  there  are  two  causes  of  action  set  forth,  they  should  be  separately 
stated  and  numbeied,  that  the  defendants  may  plead  or  move  as  they 
may  be  advised  with  regard  to  each.  The  court  at  Special  Term  held 
that  the  defendants  could  easily  deny  both.  But  the  defendants  may 
have  defenses  to  one  that  they  have  not  to  the  other,  or  may  have  other 
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relief  as  to  one  which  would  not  be  applicable  to  the  other.  In  the 
present  form  of  the  complaint,  the  defendants  cannot  avail  themselves 
of  these  different  pleadings  or  motions.  The  Code  of  Civil  Procedure 
requires  the  complaint  to  contain  *'a  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary  repetition.*' 
Section  481,  subd.  2.  The  purpose  of  this  is  that  the  defendant  may 
be  definitely  informed  of  the  facts  constituting  the  cause  of  action,  not 
alone  that  he  may  plead,  but  that  he  may  prepare  intelligently  for  trial, 
and  not  be  subjected  to  surprise  by  a  claim  of  some  unforeseen  con- 
struction put  upon  obscure  allegations  of  pleading  at  the  trial.  Glover 
V.  Holbn>ok,  Cabot  &  Rollins  Corp.,  189  App.  Div.  328,  330,  178  N. 
Y.  Supp.  517;  Stabilimento  Metallurgico  Ligure  v.  Joseph,  189  App. 
Div.  173,  176,  et  seq.,  178  N.  Y.  Supp.  241. 

If  the  plaintiff  desires  to  state  only  one  cause  of  action,  he  should 
elect  which  he  desires  to  state,  whether  it  be  that  the  defendants  refused 
after  demand  to  make  a  determination  and  apportionment,  or  whether 
the  determination  and  apportionment  that  they  made 'was  erroneous 
and  fraudulent,  and  he  should  omit  the  allegations  as  to  the  other.  If 
he  desires  to  set  up  both  causes  of  action,  then  the  facts  constituting 
each  should  be  separately  stated  and  numbered.  See  Code  Civ.  Proc. 
§483. 

As  it  will  be  necessary  for  the  plaintiff  to  serve  an  amended  com- 
plaint, he  should  make  his  allegations  of  pa)rments  more  definite  and 
certain.  In  the  twenty-fourth  paragraph  of  the  complaint  there  are 
more  than  500  items  of  payments  stated  with  dates  and  amounts  only. 
All  but  34  of  them  are  clearly  payments  on  account  of  salary,  about 
which  there  is  no  controversy,  and  have  no  proper  place  in  the  com- 
plaint.   These  merely  serve  to  confuse  the  issues  tendered. 

The  order  will  therefore  be  modified  in  accordance  with  this  opinion, 
and,  as  modified,  afilirmed,  with  $10  costs  and  disbursements  to  Uie  ap- 
pellant   Settle  order  on  notice.    All  concur. 


(116  Misc.  Rep.  72) 

COLLINS  el  al.  ▼.  McKENNA  et  aL 

(Supreme  CourU  Special  Term,  Kings  Oounty.     July,  1921.) 

L  Deeds  <8»211  (3) —Evidence  held  to  show  that  father  firaadidently  ob- 
talned  deed  from  feds  dangfaten. 

In  an  action  by  daughters  to  set  aside  a  conveyance  to  their  father 
of  their  remainder  in  lands  in  which  he  had  a  life  estate  by  the  curtesy 
initiate,  evidence  held  to  show  that  the  deed  was  fraudulently  obtained 
by  the  father. 

B.  I>eed8  <D=»70(6)— Oonveyanoe  to  one  fai  eonfldentlal  rriation  to  gnmtor  will 
be  deemed  void,  unless  it  is  shown  there  was  no  deception. 

In  case  of  a  voluntary  conveyance  to  one  occupying  a  confidential  rela- 
tion to  the  grantor,  such  as  a  conveyance  by  young  women,  who  had  re- 
cently reached  their  majority,  to  their  father,  is  presumptively  void, 
unless  the  grantee  shows  that  no  deception  was  practiced,  no  undue  in- 
fluence was  used,  and  all  was  fair,  open,  and  voluntary. 
S.  Deeds  ^=»70(4) — ^Withholding  of  infonnation  by  father  constmctive  fraud. 
Where  a  father,  shortly  after  they  had  reached  their  majority,  in- 
duced his  daughters  to  convey  to  him  their  remainder  in  lands  in  which 
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he  had  a  life  estate,  bat  did  not  inform  them  of  their  rights,  merely  di- 
recting them  to  execute  the  paper,  such  conveyance^  which  was  unsup- 
ported by  consideration,  is  open  to  attack  on  the  ground  of  fraud,  fo^ 
the  daughters  were  entitled  to  be  informed  as  to  their  rights. 

4.  Equity  <&»66— Life  estates  «=>16— Life  tenaol  not  bound  to  pay  mortgage; 
he  who  seeks  equity  must  do  equity. 

While  it  is  the  duty  of  the  life  tenant  to  pay  the  taxes  and  interest  on 
existing  mortgage,  he  is  not  bound  to  reduce  the  principal,  and  where 
he  paid  ofT  the  mortgage,  and  then  induced  the  remaindermen  through 
fraud  to  convey  their  remainder,  such  remaindermen,  on  suing  to  set 
aside  the  deeds,  must,  under  the  principle  that  he  who  seeks  equity  must 
do  equity,  repay  so  much  of  the  mortgage  debt  as  was  a  lien. 

Action  by  Mary  Collins  and  another  against  John  E.  McKenna  and 

another.     Judgment  for  plaintiffs. 

Edgar  H.  Hazelwood,  of  Brooklyn  (Frederick  N.  Van  Zandt,  of 
Brooklyn,  of  counsel),  for  plaintiffs. 

Thomas  A.  O'Connor,  of  Brooklyn  (Philip  A.  Brennan,  of  Brooklyn, 
of  coimsel),  for  defendants. 

BENEDICT,  J.  This  is  one  of  the  numerous  cases  of  property  dis- 
putes which  find  their  way  into  the  courts  after,  and  usually  on  account 
of,  the  remarriage  of  and  birth  of  issue  to  persons  whose  children  by 
a  prior  marriage  are  living. 

The  defendant  John  McKenna  had  as  his  first  wife  Abbie,  who  died 
intestate  in  Brooklyn  on  July  6,  1897,  exactly  24  years  ago.  Eleven 
years  before  her  death  the  premises  in  question  had  been  conveyed  to 
her  by  deed  from  one  McDermott.  It  is  claimed  by  her  husband  that 
he  paid  the  consideration  for  the  deed;  but,  if  that  be  true,  it  is  imma- 
terial in  this  case,  since  he  admits  by  his  answer  that  at  his  wife's  death 
the  property  descended  to  their  two  daughters  as  her  heirs  at  law,  sub- 
ject to  his  tenancy  by  the  curtesy.  When  their  mother  died,  the  plain- 
tiff Mary  Collins  was  13  years  old,  and  Helen  Brady  was  11  years  old. 
They  lived  with  their  father  in  a  small  house  which  stood  on  the  prem- 
ises in  question.  John  McKenna  married  again  after  the  death  of  his 
wife,  and  with  his  second  wife  and  his  daughters  continued  to  live  on 
the  premises  until  the  death  of  his  second  wife,  which  occurred  some 
time  later;  the  exact  date  not  being  shown.  During  the  year  1915  he 
married  the  defendant  Rose  A.  McKenna,  and  has  two  children  as  the 
result  of  this  union.  He  is  now  of  the  age  of  70  years,  or  thereabouts, 
and  lives  with  Ws  third  wife  and  their  two  small  children  upon  the 
premises  and  in  the  house  in  question. 

At  the  time  of  the  death  of  Abbie  McKenna  there  was  a  mortgage  for 
$1,000,  which  covered  the  premises  in  question  and  an  adjoining  parcel, 
the  title  to  which,  as  I  understand  it,  then  stood  and  now  stands  in  the 
name  of  the  defendant  John  McKenna.  The  mortgage  was  made  by 
Abbie  and  John  McKenna,  and  was  dated  in  November,  1896,  about 
eight  months  before  the  death  of  Abbie  McKenna.  It  has  been  paid 
off  by  John  McKenna  at  some  time  since  the  death  of  his  first  wife. 

[1]  It  is  alleged  in  the  complaint  that  in  November,  1907,  shortly 
after  the  younger  daughter  Helen  became  of  age,  John  McKenna 
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fraudulently  obtained  a  deed  from  his  two  daughters  to  himself,  con- 
veying their  remainder  in  fee  to  him,  the  holder  of  the  life  estate  in  the 
property  in  question.  As  might  be  expected,  their  father  repudiates 
this  charge,  and  declares  that  the  conveyance  which  he  received  was  a 
voluntary  conveyance  from  his  daughters  to  himself.  The  evidence 
which  surrounds  the  execution  of  the  paper  is  conflicting ;  but,  on  the 
whole,  it  strongly  tends  to  sustain  the  plaintiffs'  contention.  Their  own 
testimony  was  direct  and  positive,  while  that  of  their  father  was,  at 
many  points,  evasive  or  contradictory.  He  was  not  present  when  the 
deed  was  signed  by  his  daughters,  nor  is  there  any  proof  that  there  was 
a  delivery  of  the  deed  by  them  to  him  unless  the  real  estate  agent,  Mr. 
Clark,  was  acting  for  him  to  receive  the  deed.  It  is  clearly  established 
that  the  conveyance  was  without  substantial  valuable  consideration. 

The  deed  was  signed  at  the  office  of,  and  presumably  was  drawn  by, 
the  real  estate  agent  of  the  defendant,  and  I  find  that  the  defendant  re- 
quested his  daughters  to  go  to  the  real  estate  office  and  sign  the  paper, 
and  that  they  affixed  their  signatures  to  it  and  delivered  it  to  Mr. 
Clark,  their  father's  agent.  I  further  find  that  they  signed  the  deed 
without  knowledge  of  its  contents,  without  opportunity  for  examining 
it  before  signing,  and  in  the  full  trust  and  confidence  in  the  statement  of 
their  father  that  it  was  necessary  for  them  to  sign  their  marriage  names 
to  a  paper,  which  he  had  had  prepared  for  their  signatures,  but  the  con- 
tents of  which  he  did  not  explain  to  them.  Of  course,  the  case  turns  on 
the  qiiestion  whether  the  plaintiffs  knew  the  nature  of  the  paper  which 
they  signed ;  and  on  this  point  I  find  the  facts  in  their  favor,  and  I  also 
find  that  they  did  not  learn  the  character  and  legal  effect  of  the  paper 
until  a  short  time  before  bringing  this  action. 

It  is  quite  apparent  from  the  defendant  John  McKenna's  testimony 
that  he  considered  that  he  had  more  right  to  the  property  than  his 
daughters  by  reason  of  the  fact  that  he  had  originally  purchased  it  for 
his  wife  and  paid  the  mortgage,  debt,  and  taxes,  and  repairs  on  it. 
Doubtless,  too,  when  his  children  had  grown  up,  were  married,  and  had 
left  his  home,  his  views  as  to  his  own  rights  in  the  property  may  have 
been  strengthened,  so  that  he  could  persuade  himself  that  he  was  justi- 
fied in  obtaining  a  deed  from  his  children,  and,  as  he  said,  thereby  be 
enabled  to  offer  the  property  as  security  on  bail  bonds  without  further 
doubt  as  to  his  title,  which  on  one  occasion  had  been  questioned. 

It  is  unfortunate  for  the  defendant  that  Mr.  Clark,  the  real  estate 
agent  who  kept  all  his  papers  and  attended  to  his  real  estate  matters, 
is  no  longer  living.  No  person  who  had  been  connected  with  Mr. 
Clark's  office  has  been  called  as  a  witness ;  nor  has  the  original  deed 
from  the  plaintiffs  to  their  father,  which  is  presumably  in  his  posses- 
sion, been  produced  tor  the  court's  inspection.  There  is,  however,  some 
testimony  on  the  part  of  the  defendant  given  as  a  party  before  trial 
which  is  worthy  of  note : 

"Q.  Did  you  see  Mr.  Clark,  or  some  one,  about  this  paper  before  your 
daughters  signed  It?  A.  No.  Q.  WeU,  then,  how  do  you  know  it  was  there? 
A.  I  don't  say  It  was  there.  My  deed  and  tax  papers  were  there,  and  I 
wanted  It  aU  made  out  In  one.  I  spoke  to  Sammis  &  Clark,  and  my  papers 
was  In  bad  condition,  and  that  Is  what  put  It  Into  my  head  to  get  this  settled. 
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Q.  Before  your  daughter  signed  the  paper  that  is  in  question  here,  did  you 
tell  her  where  to  go  to  sign  it?  A.  Yes;  to  go  to  the  real  estate  office.  Q. 
What  real  estate  office?    A.  Sammis  &  Clark." 

In  view  of  these  statements  by  the  defendant,  it  is  difficult  for  me  to 
credit  his  statement  under  cross-examination  by  his  own  attorney  that 
his  daughter  Helen  spoke  to  him  first  relative  to  the  transaction.  I 
incline  to  the  view  that  his  desire  to  consolidate  the  title  to  the  premises 
in  question,  in  which  he  knew  that  he  only  had  a  life  estate,  with  that 
of  the  adjoining  property,  which  he  owned  in  fee,  was  the  controlling 
motive  that  induced  him  to  get  the  deed  from  his  daughters  when  they 
were  legally  qualified  to  give  a  valid  deed.  Such  a  consolidation  was 
manifestly  for  his  advantage,  as  it  would  enable  him  to  deal  with  both 
parcels  in  the  same  manner. 

[2]  When  we  consider  the  relationship  existing  between  the  parties 
to  this  transaction,  we  see  at  once  that  there  is  a  principle  of  law  ap- 
plicable to  the  case  which  is  different  from  that  which  would  apply 
where  no  relationship  existed.  Judge  Hand,  writing  for  the  Court  of 
Appeals  in  Cowee  v.  Cornell,  75  N.  Y.  91,  99  (31  Am.  Rep.  428),  states 
the  rule  plainly : 

**It  may  be  stated  as  universally  true  that  fraud  vitiates  all  contracts, 
but  as  a  general  thing  it  is  not  presumed,  but  mtst  be  proved  by  the  party 
seeking  to  reUeve  himself  from  an  obligation  on  that  ground.  Whenever, 
however,  the  relations  between  the  contracting  parties  appear  to  be  of  such  a 
character  as  to  render  it  certain  that  they  do  not  deal  on  terms  of  equality, 
but  that  either  on  the  one  side  from  superior  knowledge  of  the  matter  derived 
from  a  fiduciary  relation,  or  from  overmastering  influence,  or  on  the  other 
from  weakness,  dependence,  or  trust  justifiably  reposed,  unfair  advantage  in 
a  transaction  is  rendered  probable,  there  the  burden  is  shifted,  the  transactioD 
is  presumed  void,  and  it  is  incumbent  upon  the  stronger  party  to  show  af- 
firmatively that  no  deception  was  practiced,  no  undue  influence  was  used, 
aru  that  all  was  fair,  open,  voluntary  and  well  understood.  This  doctrine  is 
well  settled.  Hunt,  J.,  Nesbit  v.  Lockman,  34  N.  Y.  167;  Story's  Eq.  Jur. 
§  311;  Sears  v.  Shafer,  2  Seld.  268;  Huguenin  v.  Basely,  13  Ves.  105;  s.  c, 
14  Ves.  273;  s.  c,  15  Ves.  180;  Wright  v.  Proud,  13  Ves.  138;  Hams  r. 
Tremenheere,  15  Ves.  40 ;  Edwards  v.  Myrick,  2  Hare,  60 ;  Hunter  v.  Atkins, 
8  My.  &  K.  113.  And  this  is,  I  think,  the  extent  to  which  the  well-consid- 
ered cases  go,  and  is  the  scope  of  'constructive  fraud.*  ♦  •  •  The  law 
presumes,  in  the  case  of  guardian  and  ward,  trustee  and  cestui  que  trust,  at- 
torney and  client,  and  perhaps  physician  and  patient,  from  the  relation  of 
the  parties  itself,  that  their  situation  is  unequal  and  of  the  character  I  hafl'e 
defined,  and  that  relation  appearing  itself  throws  the  burden  upon  the 
trustee,  guardian,  or  attorney  of  showing  the  fairness  of  his  dealings.  But 
while  the  doctrine  is  without  doubt  to  be  extended  to  many  other  relations 
of  trust,  confidence,  or  inequality,  the  trust  and  confidence,  or  the  superiority 
on  one  side  and  weakness  on  the  other,  must  be  proved  in  each  of  these 
cases ;  the  law  does  not  presume  them  from  the  fact  for  instance  that  one 
party  is  a  grandfather  and  old  and  the  other  a  grandson  and  young,  or  that 
one  is  an  employer  and  the  other  an  employ^." 

In  Carpenter  v.  Soule,  88  N.  Y.  251,  256,  42  Am.  Rep.  248,  Judge 
Finch  stated  the  rule  thus : 

"We  have  held  that  the  mere  relation  of  father  and  son  does  not  per  se 
create  a  presumption  of  fraud  or  undue  influence  In  a  mutual  dealing,  but 
may  do  so  when  connected  with  other  facts  showing  inequality  or  controlling 
influence"  (citing  Cowee  t.  Cornell,  supra). 
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And  Judge  Andrews  in  Matter  of  Smith,  95  N.  Y.  522,  speaking  of 
persons  occupying  a  confidential  relation  to  each  other,  says : 

'*This  rule  does  not  proceed  upon  a  presumption  of  the  Invalidity  of  the 
particular  transaction,  without  proof.  The  proof  is  made  in  the  flrst  instance 
when  the  relation  and  the  pergonal  intervention' of  the  partu  claiming  the 
benefit  is  shown  [italics  mine].  The  law  is  not  so  impracticable  as  to  refuse  to 
take  notice  of  the  influence  of  gre^d  and  selfishness  upon  human  conduct,  and 
in  the  case  supposed  it  wisely  interposes  by  adjusting  the  quality  and  measure 
of  proof  to  the  circumstances,  to  protect  the  weaker  party  and,  as  far  as  may 
be,  to  make  it  certain  that  trust  and  confidence  have  not  been  perverted  or 
abused." 

[3J  I  further  find  as  a  fact  upon  the  evidence  that  the  plaintifl^s  were 
not  aware  or  advised  as  to  their  rights  in  the  premises  in  question  as 
the  heirs  at  law  of  their  mother,  at  the  time  when  they  signed  the  deed 
to  their  father.  Before  obtaining  such  deed  it  was  the  plain  duty  of 
their  father  to  acquaint  them  fully  with  their  rights  as  remaindermen 
and  with  his  own  as  life  tenzmt.  In  this  duty  I  fiind  him  derelict ;  hence 
the  rule  applies  that — 

•'Where  there  is  such  a  relation  of  trust  and  confidence  between  the  par- 
ties that  the  one  is  under  some  legal  or  equitable  obligation  to  give  full 
information  to  the  other  party — ^information  which  the  other  party  has  a 
right,  not  merely  in  foro  conscientise,  but  juris  et  de  jure,  to  have — then  the 
withholding  of  such  information  purposely  may  be  a  fraud."  Dambmann  v. 
Schulting,  75  N.  Y.  55,  62. 

[4]  It  was  the  duty  of  the  defendant  John  McKenna,  as  life  tenant, 
to  pay  the  taxes  and  to  keep  down  the  interest  on  the  mortgage  for 
$1,(XX)  during  his  life.  It  was  not,  however,  his  duty  to  pay  off  for  the 
benefit  of  the  plaintiffs  the  principal  of  the  mortgage,  in  so  far  as  it  af- 
fected the  premises  in  question.  As  to  such  part  of  the  mortgage  as 
covered  those  premises,  the  maxim  of  equity  applies,  that  those  who 
seek  equity  must  do  equity.  Hence,  although  I  shall  decide  for  the 
plaintiffs  upon  the  main  issue,  I  shall  direct  that  the  decree  provide  that, 
upon  the  delivery  of  the  deed  for  cancellation  as  prayed  for,  the  plain- 
tiffs simultaneously  repay  to  the  defendant  John  MclCenna  so  much  of 
the  mortgage  debt  as  was  a  lien  on  the  premises  in  question.  If  the 
sum  cannot  be  agreed  upon,  I  will  fix  it  on  the  settlement  of  the  find- 
ings. 

Judgment  for  the  plaintiffs,  in  accordance  with  this  memorandum, 
against  both  defendants,  but  without  costs  of  the  action. 

Judgment  accordingly. 


( 197  App.  Div.  ©97)  

PARTOLA  MFG.  CX).  v.  GENERAL  CHEMICAL  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

L  Sake  «=»173— Direction  for  MiTery  not  sofficieDtly  mecifle. 

Where  a  contract  of  sale  required  the  buyer  to  give  shipping  instruc- 
tions as  to  carrier  and  transiwrtation,  and  as  to  whether  the  goods  should 
be  transported  by  truck  or  by  water,  direction  for  delivery  either  to 
plaintiff  buyer's  factory  or  to  some  dock  in  New  York  was  not  sufficiently 

spedflc. 
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2.  Sales  (&='173— Delend^uift  seller  cannot  elaim  refusal  to  deliver  on  ground 
not  spedfied. 

Where,  if  more  specific  shipping  instmctions  had  been  asked  by  the 
seller  of  goods,  they  would  undoubtedly  have  been  given,  defendant  seller 
cannot,  in  the  buyer's  action  for  refusal  to  deliver,  claim  refusal  by 
reason  of  the  indefinlteness  of  the  shipping  instructions,  which  was  not 
mentioned  by  defendant  seller  as  one  of  the  grounds  of  refusal  to  make 
delivery,  any  objection  that  the  shipping  InstructioDS  were  insufficiently 
specific  having  been  waived  by  defendant  seller. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Partola  Manufacturing  Company  against  the  General 
Chemical  Company.  From  judgmeift  for  defendant  entered  on  deci- 
sion of  the  court  without  a  jury,  plaintiff  appeals.  Judgment  reversed, 
and  new  trial  granted. 

Argued  before  DOWLING,  P.  J.,  and  LAUGHLIN,  SMITH,  and 
MERRELL,  JJ. 

Hovell,  McChesney  &  Clarkson,  of  Brooklyn  (Albert  A.  Hovell,  of 
Brooklyn,  of  counsel,  and  Raymond  C.  Haff,  of  Amityville,  on  the 
brief),  for  appellant. 

Steele  &  Otis,  of  New  York  City  (Schuyler  M.  Meyer,  of  New  York 
City,  of  counsel),  for  respondent. 

SMITH,  J.  This  action  is  brought  by  the  plaintiff  to  recover  damag- 
es for  a  breach  of  contract  in  the  refusal  to  deliver  blue  vitriol.  The  sale 
was  made  through  a  broker,  and  a  broker's  memorandum  was  delivered 
to  the  plaintiff,  which  reads  as  follows : 

"New  York,  August  lOth/17. 
"Sold  for  account  of  General  Chemical  CJo.,  Selling  Agents  for  Nichols 
Copper  Co.,  to  Partola  Mfg.  Co.,  160  Second  Are.,  New  York  City,,  abt  (160) 
one  hundred  and  fifty  tons  Nichols  Triangle  brand  98/99%,  large  crystals,  blue 
vitriol,  standard  quality,  (9)  nine  cents  per  lb.  payable  (30)  thirty  days  net, 
or  cash  (10)  days  less  (1%)  one  per  cent.,  buyer's  option,  from  delivery, 
bnipments  from  works  during  last  half  of  October,  1917.  Sellers  not  to  be 
held  for  contingencies  beyond  their  control.    Tons  of  2,000  lbs.  net. 

"H.  W.  Henning  &  Son, 
"Frederick  Endies, 

"Brokers. 
*'H.  W.  Henning  &  Son,  80  Maiden  Lane.** 

This  contract  was  subsequently  modified,  so  as  to  provide  that  no  car- 
load should  be  ordered  until  payment  by  the  plaintiff  of  a  prior  car- 
load delivery.  The  original  contract  provided  for  the  deliveries  in  Oc- 
tober. Inasmuch,  however,  as  by  the  modified  contract  the  plaintiff  was 
given  10  days  in  which  to  pay  for  a  carload,  the  efl^ect  of  the  modifica- 
tion before  mentioned  would  operate  to  extend  the  time  of  delivery 
from  60  to  80  days  after  October  9th,  and  this  construction  has  been 
given  to  the  contract  as  modified  by  the  Trial  Term.  From  the  evi- 
dence a  carload  consisted  of  about  18  tons,  so  that,  to  perform  the  con- 
tract, from  6  to  8  carloads  would  be  required.  No  deliveries  were  ask- 
ed for  in  October.  On  November  10th,  however,  the  plaintiff  demand- 
ed delivery.     To  this  the  defendant  responded  by  telephone  to  the 
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effect  that  the  contract  provided  for  deliveries  in  October,  and,  as 
October  had  passed,  the  defendant  insisted  that  it  was  not  bound  to 
make  delivery  upon  the  demand  of  November  10th. 

After  delivery  by  the  broker  of  the  broker's  memorandum,  the  con- 
tracts were  written  out  in  full,  and  a  copy  was  sent  to  the  plaintiff, 
who  signed  the  same.  The  defendant,  however,  neglected  to  sign  its 
copy,  but  did  not  return  the  same  or  make  objection  thereto.  No  ques- 
tion under  the  statute  of  frauds  is  presented  by  the  pleadings.  In  the 
contract  as  written  out  it  was  provided  that  the  goods  were  sold  for 
consumption  and  not  for  resale.  The  plaintiff's  factory  was  situated 
at  207  East  Tenth  street,  and  the  delivery  demanded  upon  November 
10th  was  for  delivery  at  that  place,  or,  if  that  were  not  practical,  to 
any  downtown  New  York  pier.  The  brokers  were  the  selling  agents 
for  the  defendant,  which  had  its  factory  in  Long  Island  City,  which  is 
within  the  Greater  City  of  New  York. 

The  first  question  to  be  considered  is  the  effect  of  the  provision  in 
the  contract  that  the  delivery  was  to  be  in  barrels  "carload  lots  f .  o.  b. 
New  York."  Inasmuch  as  the  defendant's  works  were  at  Long  Island 
City,  within  the  city  of  Greater  New  York,  and  as  the  goods  were  sold 
for  consumption  by  the  plaintiff,  whose  factory  was  in  Manhattan,  this 
provision  of  the  contract  that  the  delivery  was  to  be  in  carload  lots  f . 
o.  b.  New  York  is  ambiguous.  Some  of  the  experts  as  to  custom  have 
testified  upon  the  effect  of  this  provision  in  such  a  contract,  and  some 
of  them  say  that  it  has  no  significance.  An  f .  o.  b.  contract,  however, 
is  recognized  as  placing  the  cost  of  transportation  upon  the  buyer,  and, 
while  Long  Island  City  is  in  the  Greater  New  York  City,  a  fair  inter- 
pretation of  this  contract  to  my  mind  is  to  call  for  a  transportation  of 
the  goods  to  Manhattan,  with  the  liability  of  the  buyer  to  pay  th^  cost 
of  transportation. 

[1,2]  The  question,  then,  arises  as  to  the  requirement  of  the  buyer  ' 
to  give  shipping  instructions  as  to  the  carrier  and  method  of  transporta- 
tion, whether  the  goods  shall  be  transported  by  truck  or  by  water.  In 
view  of  this  ambiguity,  I  am  of  opinion  that  the  direction  for  delivery 
either  to  the  pfeintiff's  factory  or  to  some  dock  in  New  York  was  not 
sufficiently  specific.  But  the  defendant  made  no  objection  upon  that 
ground,  but  placed  the  refusal  to  deliver  purely  upon  the  limit  of  it3 
liability  to  deliver  during  the  month  of  October.  If  more  specific  in- 
structions had  been  asked,  they  would  undoubtedly  have  been  given,  and 
the  defendant  cannot  nojjv  claim  a  refusal  to  deliver  by  reason  of  the 
indefiniteness  of  the  shipping  instructions,  which  was  not  mentioned  as 
one  of  the  grounds  for  refusal  to  make  delivery.  I  am  mindful  of 
the  fact  that  the  telephonic  communication  sworn  to  by  the  plain- 
tiff of  the  refusal  and  the  ground  therefor  is  contradicted  by  the  de- 
fendant. The  probabilities,  however,  are  all  with  the  plaintiff  upon 
this  point  in  issue.  Undoubtedly  some  answer  was  made  to  the  de- 
mand for  shipment.  THe  contention  that  the  goods  should  have  been 
called  for  under  the  contract  during  October  is  made  by  the  defendant 
both  in  its  pleadings  and  in  its  brief.  It  is  more  probable,  therefore, 
that  the  plaintiff's  testimony  is  correct  as  to  the  specification  of  the 
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ground  for  refusal  in  this  telephonic  communication.  The  plaintiff 
swears  that,  just  prior  to  November  lOth,  similar  instructions  were 
given  over  the  telephone,  which  the  defendant  asked  to  have  put  in 
writing,  and  the  letter  of  November  10th  was  written  in  pursuance  of 
this  request  on  the  part  of  the  defendant.  Any  objection,  therefore, 
that  the  shipping  instructions  were  not  sufficiently  specific,  must  be 
deemed  to  have  been  waived  by  the  defendant. 

By  section  126  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41), 
as  added  by  Laws  1911,  c.  571,  it  is  provided  that,  if  the  buyer  neglects 
to  take  delivery  of  one  or  more  installments  tmder  a  contract  providing 
for  delivery  by  installments — 

"It  depends  in  each  case  on  the  terms  of  the  contract  and  the  circumstances 
of  the  case  whether  the  breach  of  contract  is  so  material  as  to  justify  the  in- 
jured party  in  refusing  to  proceed  further  and  suing  for  damages  for  breach 
of  the  entire  contract,  or  whether  the  breach  is  severable,  giving  rise  to  a 
claim  for  compensation,  but  not  to  a  right  to  treat  the  whole  contract  as 
broken." 

Assuming  that  there  was  unreasonable  delay  in  sending  shipping  in- 
structions and  making  demand  for  the  installments  which  might  be  due 
in  October,  there  is  nothing  in  the  case  to  show  that  such  a  failure  on 
the  part  of  the  plaintiff  was  sufficiently  material  to  authorize  the  de- 
fendant entirely  to  renounce  its  obligations  under  the  contract  to 
the  written  contract  it  is  provided: 

''Each  month's  shipment  to  be  treated  as  a  separate  and  independent  con- 
tract, but  if  buyer  fails  to  fulfill  terms  of  order,  purchase,  or  payment  under 
this  or  other  contracts,  seller  may  defer  further  shipments  until  such  de- 
fault is  made  good,  and  may  at  its  option  treat  such  default  as  final  refusal  to 
accept  further  shipments  hereunder." 

Under  section  146  of  the  Personal  Property  Law,  as  added  by  Laws 
1911,  c.  571,  a  seller  is  authorized  to  rescind  a  contract  "by  giving 
notice  of  his  election  so  to  do  to  the  buyer."  If  we  assume  for  the 
argument  that  there  was  such  an  unreasonable  delay  in  demanding 
shipment  as  authorized  the  seller  to  rescind  the  contract,  apparently 
the  seller  did  not  elect  to  rescind,  nor  place  its  refusal  to  deliver  upon 
any  such  ground,  but  it  placed  its  refusal  to 'perform  only  upon  the 
ground  that  no  demand  for  shipment  could  be  made  after  October, 
which  ground,  under  the  contract  as  modified,  must  be  held  not  to  have 
been  well  taken. 

The  conduct  of  the  defendant  is  not  such  as  to  call  for  any  liberal 
interpretation  of  the  defendant's  rights  in  this  action.  After  the  con- 
tract was  made,  the  (fc'fendant  made  additional  exactions,  and  was  then 
oflFered  an  opportunity  to  rescind  the  contract  by  the  plaintiflF,  of  which 
it  did  not  avail  itself.  The  plaintiff  complied,  however,  with  all  of  these 
new  exactions  and  of  the  modification  as  demanded,  and  it  was  only 
when  the  price  had  risen  somewhat,  and  the  execution  of  the  contract 
would  have  been  unprofitable  to  the  defendant,  that  it  refused  to  per- 
form, placing  its  refusal  upon  an  entirely  inadequate  ground. 

In  my  judgment,  the  determination  of  the  trial  court  that  the  plain- 
ti'flf  has  not  established  its  cause  of  action  was  erroneous,  and  should 
be  reversed.    The  trial  court  also  dismissed  the  defendant's  right  of 
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action  upon  its  counterclaim,  and  properly  so.    But  the  question  is  not 
before  us,  because  the  defendant  has  not  appealed. 

The  judgment  should  therefore  be  reversed,  an3  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event  Settle  order  on  notice.  All 
concur. 


(197  App.  Dlv.  T92) 

ANNA  McNALLT,  Ine.,  t.  CHAPIN. 

(Supreme  Court,  Appellate  Divlaion,  First  Department    July  1,  1021.) 

1.  ComtB  «=>d9(l)— AdmfasioD  of  d^ioeitloD  within  power  of  trial  eoart^  ro- 
gwrdless  of  action  on  previom  triaJL 

The  question  as  to  whether  the  deposition  of  an  absent  witness  was 
properly  executed  and  admissible  in  evidence  was  before  the  trial  Justice, 
who  had  the  power  to  dispose  of  rt  on  appropriate  objections  made,  re- 
gardless of  the  action  of  the  Justice  presiding  at  a  previous  trial., 
t,  Dcvositioiw  <d»>lll (3)— Defendant's  eoamel  not  guilhr  of  laelm  in  fkiling 
to  move  to  suppress  ineomplete  deposition  of  plainUiTs  witness. 

Where  both  parties  recognized  that  the  deposition  of  plaintiiTs  absent 
witness  was  Incomplete,  In  that  she  had  not  subscribed  It,  and  six  or 
eight  months  before  trial  plaintiff  moTed  for  issuance  of  a  new  com- 
mission, which  was  granted,  but  never  taken,  so  that  defendant's  coun- 
sel was  lulled  into  the  belief  that  the  incomplete  deposition  would  not  be 
illed,  the  filing  on  March  24,  1020,  of  the  deposition,  taken  in  Februaiy, 
1919,  without  any  notice  being  given  to  him  thereof,  took  him  by  surprise, 
and  he  was  not  guilty  of  laches  in  not  moving  to  suppress  it  until  April 
12,  1920. 

3.  Depositions  ^»69— Failure  of  witness  to  read  or  sobscribe  necessitates  re- 
jection. 

Under  Code  Civ.  Proc.  §  901,  subd.  2,  failure  of  witness  to  read  or  sub- 
scribe his  deposition  after  It  has  been  reduced  to  writing  necessitates  its 
rejection  on  objection  made. 

Cross-Appeals  from  Trial  Term,  New  York  Cotmty. 

Action  by  Anna  McNally,  Incorporated,  against  William  W.  Chapin. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff  for  less  than 
the  amount  claimed,  and  from  an  order  denying  its  motion  for  a  new 
trial,  plaintiff  appeals;  defendant  also  appealing  from  the  judgment 
Judgment  and  order  reversed  on  defendant's  appeal,  and  new  trial 
ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  LAUGHLIN, 
MERRELL,  and  GREENBAUM,  JJ. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hyman,  of 
New  York  City,  of  counsel,  and  Julian  T.  Abeles,  of  New  York  City, 
on  the  brief),  for  plaintiff. 

Elbridge  L.  Adams,  of  New  York  City,  for  defendant 

GREENBAUM,  J.  The  action  was  brought  to  recover  the  sum  of 
$7,487.70,  the  reasonable  value  and  agreed  price  of  dresses  and  other 
wearine  apparel  alleged  to  have  been  sold  and  delivered  to  the  former 
wife  of  the  defendant  byplaintiff  and  Anna  McNally,  its  predecessor 
in  business,  between  the  26th  of  July  and  the  25th  of  November,  1916. 

The  defendant's  answer  sets  up  the  defense  that  the  groods  so  sold  and 

delivered  were  not  necessaries ;  that  they  were  furnished  solely  on  the 

* ■         — ^— ^^^^— — — — ^_^^».^^____^_^___^^_^_^_ 
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credit  of  his  wife;  that  she  had  an  allowance  sufficient  to  supply  her 
needs,  considering  the  means  and  station  in  life  of  the  defendant;  and 
that  after  the  20th  of  September,  1916,  defendant  gave  notice  to  the 
plaintiff  that  he  would  not  be  responsible  for  any  debts  contracted  by  his 
wife  thereafter.  The  defendant's  appeal  is  based  upon  the  ground  that 
the  court  erred  in  receiving  a  deposition  of  his  former  wife,  taken  in  be- 
half of  plaintiff  at  San  Francisco,  Cal.  Plaintiff  appeals  because  of  as- 
serted errors  in  the  charge  of  the  learned  court  and  its  rulings  upon  the 
admission  of  evidence,  and  upon  the  ground  that  the  verdict  was  the 
result  of  a  compromise. 

In  support  of  its  case,  the  plaintiff  was  permitted  to  read  in  evidence 
over  the  objection  of  defendant,  the  aforementioned  deposition  under 
the  following  circumstances :  It  was  taken  upon  interrogatories  annex- 
ed to  a  commission  dated  November  14,  1918,  issued  to  a  notary  public 
in  and  for  the  county  and  city  of  San  Francisco,  state  of  California. 
The  certificate  of  the  commissioner,  dated  March  11,  1920,  which  was 
attached  to  the  commission,  upon  its  return,  states  that  the  witness  ap- 
peared before  him  on  the  11th  day  of  February,  1919,  at  his  office  and 
that  after  being  sworn  "did  depose  to  the  matters  contained  in  the  fore- 
going deposition,"  but  that  the  witness  did  not  subscribe  to  the  deposi- 
tion, nor  indorse  the  exhibits  annexed  thereto,  although  he  knows  that 
the  answers  therein  are  true  of  his  own  knowledge.  His  certificate  also 
states : 

"She  left  my  office  after  the  taking  of  the  said  deposition,  advising  me  that 
she  would  return  the  following  day  after  the  same  had  been  transcribed  by 
the  stenographer  for  the  purpose  of  signing  the  same.  She  did  not  return  to 
my  office  on  the  following  day  or  thereafter,  and  although  I  have  kept  the 
deposition  for  a  great  length  of  time  and  diligently  endeavored  in  every  man- 
ner to  locate  the  said  witness  by  going  to  her  last  known  place  of  residence 
in  the  city,  and  making  inquiries  of  her  through  various  persons  with  whom 
she  was  acquainted,  I  was  nevertheless  unable  to  locate  her,  and  have  not 
since  been  able  to  locate  her,  and  have  been  advised  that  she  is  no  longer  in 
the  state  of  CaUfornia  or  in  the  United  States,  but  is  in  Europe.  Wherefore 
I  have  been  obliged  to  return  the  commission  with  this  deposition  annexed 
thereto  unsubscribed  by  the  witness." 

The  commission  was  not  filed  in  the  office  of  the  clerk  of  New  York 
county  until  the  24th  of  March,  1920,  which  was  upwards  of  13  months 
after  the  witness  appeared  for  examination  in  San  Francisco.  After 
learning  quite  accidentally  that  the  commission  had  been  filed,  defend- 
ant's counsel  made  a  motion,  dated  April  12,  1920,  to  suppress  it  on  the 
ground  that  it  had  not  been  executed  in  accordance  with  the  statute. 

Upon  the  return  day  of  the  motion,  the  justice  holding  Special  Term, 
with  the  consent  of  both  parties,  directed  that  the  motion  be  withdrawn 
and  presented  to  the  justice  of  the  Trial  Term;  it  having  been  stated 
that  the  cause  would  be  shortly  called  for  trial  during  the  April  term  of 
the  court.  The  case  came  on  for  trial  on  April  21st,  and  the  learned 
justice  then  presiding,  permitted  the  deposition  to  be  read  over  the  ob- 
jection of  defendant's  counsel,  with  the  instruction  to  the  jury  that  they 
were  to  take  into  consideration  the  fact  that  "after  it  was  written  outjt 
was  not  read  over  to  the  witness  and  that  it  was  not  signed  by  the  wit* 
ness."    The  result  of  this  trial  was  a  disagreement 
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The  cause  reappeared  on  the  day  calendar  before  another  trial  jus- 
tice, who  held  that  he  would  not  consider  the  motion  to  suppress,  be- 
cause that  had  been  decided  by  the  former  trial  justice,  and  also  because 
the  application  made  by  the  defendant  showed  upon  its  face  that  de- 
fendant's counsel  was  guilty  of  laches  in  making  the  same.  The  record, 
however,  shows  that  the  motion  originally  made  at  Special  Term  was 
withdrawn  upon  consent,  and  the  entire  question  was  submitted  to  the 
trial  court  to  be  disposed  of  upon  the  trial.  There  was  no  order  ever 
entered  upon  the  trial  court's  ruling  denying  the  motion  to  suppress  and 
overruling  the  objection  to  the  admission  of  the  deposition. 

[  1  ]  The  question  as  to  whether  the  deposition  was  properly  executed 
and  admissible  in  evidence  was  before  the  trial  justice,  who  had  the 
power  to  dispose  of  it  upon  appropriate  objections  made,  regardless  of 
the  action  of  the  justice  presfding  at  a  previous  trial. 

[2]  We  think  that  the  learned  court  erred  in  holding  that  the  de- 
fendant's counsel  was  guilty  of  laches.  It  appears  that  both  parties  rec- 
ognized that  the  deposition  v/as  incomplete.  It  also  appears  that  six  or 
eight  months  before  the  trial  the  plaintiff  made  a  motion  for  the  issu- 
ance of  a  new  commission  which  was  granted,  but  it  was  never  taken. 
Defendant's  counsel  was  lulled  into  the  belief  that  the  incomplete 
deposition  would  not  be  filed.  He  quite  naturally  was  surprised  to 
learn  that  the  deposition  which  was  taken  in  February,  1919,  was 
filed  on  March  24,  1920  without  any  notice  being  given  to  him  thereof. 

[3]  The  question,  therefore,  was  squarely  before  the  trial  justice  as 
to  whether  the  deposition  was  entitled  to  be  read  in  evidence.  Subdivi- 
sion 2  of  section  901  of  the  Code  of  Civil  Procedure  provides,  with  ref- 
erence to  depositions  taken  outside  of  the  state,  that  a  person  to  whom 
a  commission  is  directed  "must  reduce  the  examination  of  each  witness 
to  writing,  or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  per- 
son. After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness."  Concededly  there  was  no  compliance 
with  the  statute. 

It  has  repeatedly  been  held  in  this  state  that  the  failure  of  a  witness 
to  read  or  subscribe  his  deposition  after  it  has  been  reduced  to  writ- 
ing necessitates  its  rejection  upon  objection  made.  13  Cyc.  939;  18 
Corpus  Juris,  §  239;  Faith  v.  Ulster  &  Delaware  R.  R.  Co.,  70  App. 
Div.  303,  75  N.  Y.  Supp.  420;  Foster  v.  Bullock,  12  Hun,  200;  Low- 
ther  V.  Sullivan,  63  Misc.  Rep.  51,  116  N.  Y.  Supp.  588.  The  same 
rule  has  been  recognized  in  other  jurisdictions.  Winooskie  Turnpike 
Co.  v.  Ridley,  8  Vt.  404,  30  Am.  Dec.  476;  Zehner  v.  Lehigh  Coal  & 
Navigation  Co.,  187  Pa.  487, 41  Atl.  464,  67  Am.  St.  Rep.  586,  in  which 
the  court  emphasized  the  importance  of  strict  observance  of  such  re- 
quirements ;  Arnold  v.  Kearney  (C.  C.)  29  Fed.  820;  Bell  v.  Chambers, 
38  Ala.  660. 

Plaintiff's  counsel  cites  a  number  of  cases  promulgated  over  a 
century  ago,  such  as  Moulson  v.  Hargrave,  1  Serg.  &  R.  (Pa.)  201 
(1814) ;  Graham  v.  Hackwith,  8  Ky.  (1  A.  K.  Marsh.)  423,  and  Mobley 
V.  Hamit,  8  Ky.  (1  A.  K.  Marsh.)  590  (both  in  1819),  in  which  the 
courts  held  contrary  to  the  later  rulings.  There  was  nothing  to  indicate 
in  these  cases  that  any  statute  governing  the  taking  of  depositions  then 
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existed.  In  other  cases,  cited  by  the  plaintiff's  counsel,  it  appears  that 
there  was  no  statute  requiring  the  signature  of  the  witness  to  the  depo- 
sition.   Brinkley  v.  Bell,  131  Ga.  226,  62  S.  E.  67. 

The  objection  was  not  a  mere  irregularity.  It  was  based  upon  a 
matter  of  substance,  which  was  important  to  the  defendant.  In  a  num- 
ber of  the  above-cited  cases  the  courts  have  observed  that  they  cannot 
be  too  careful  in  surrounding  the  taking  of  depositions  with  all  the  safe- 
guards and  solemnities  which  may  tend  to  insure  their  truthfulness  and 
authenticity. 

Since  we  are  constrained  to  reverse  the  judgment  upon  defendant's 
appeal,  it  is  unnecessary  to  consider  the  appeal  of  the  plaintiff. 

The  judgment  and  order  are  reversed,  and  a  new  trial  ordered,  with- 
out costs  to  either  party.    All  concur. 


(197  App.  Dlv.  773) 

BOGERT  ft  HOPPER^  Inc.,  t.  WILDER  MFG.  CO. 

(Supreme  Ck)iirt  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Oorponitions  ^=»668(7)— Not  served  by  service  on  officer  temporarily  with- 

in state  wliere  forporation  does  not  transact  business. 

A  foreign  corporation  cannot  be  served  with  process  by  service  on  an 
officer  oi:  agent  temporarily  in  the  state,  unless  the  corporation  at  the 
time  is  transacting  business  *in  the  st^te. 

2.  Corporations  0==>642(1)— Maintaining  temporary  offiee  at  fair  for  taking 

orders  is  ''doing  business  within  state.'' 

A  foreign  corporation,  which  established  a  temporary  office  within  the 
state  during  a  fair,  for  the  primary  purpose  of  taking  orders  and  for  the 
sale  of  its  goods,  which  orders  were  not  to  be  binding  until  approved  by 
the  home  office  from  which  the  goods  were  to  be  shipped,  is  **dolng  busi- 
ness within  the  state,"  so  that  service  of  process  there  on  its  secretary 
and  treasurer  is  service  on  the  corporation. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Bpgert  &  Hopper,  Incorporated,  against  the  Wilder  Man- 
ufacturing Company.  Frpm  an  order  granting  defendant's  motion  to 
set  aside  service  of  summons  and  complaint,  plaintiff  appeals.  Order 
reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Thomas  P.  Hall,  of  New  York  City,  for  appellant. 
Crim  &  Wemple,  of  New  York  City  (George  C.  Winne,  of  New 
York  City,  of  counsel),  for  respondent 

MERRELL,  J.  The  defendant  is  a  foreign  corporation,  organized 
and  existing  under  the  laws  of  the  state  of  Missouri,  having  its  office 
and  factory  in  the  city  of  St.  Louis,  Mo.  The  summons  and  com- 
plaint herein  were  served  upon  one  Oliver  Bobe,  the  secretary  and 
treasurer  of  the  defendant  corporation,  in  the  city  of  New  York.  At 
the  time  of  the  service  of  the  summons  and  complaint  herein  the  de- 
fendant's said  secretary  and  treasurer,  together  with  an  employe  of 
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the  defendant,  was  in  attendance  at  a  toy  manufacturers'  fair  held 
at  the  Imperial  Hotel  in  the  city  of  New  York.  The  toy  fair,  in  which 
exhibitors  from  all  over  the  United  States  attend  and  exhibit  their 
wares,  is  an  annual  function,  and  in  1921  was  conducted  at  the  Hotel 
Imperial,  New  York  City,  from  February  1st  until  March  12th.  The 
proofs  show  that  several  manufacturers  were  exhibiting  their  wares 
at  such  fair;  that  the  defendant  corporation,  represented  by  its  said 
secretary  and  treasurer,  occupied  Room  239,  in  said  hotel,  for  its  ex- 
clusive use ;  that  over  the  outer  door  of  said  room  the  defendant,  dur- 
ing said  fair,  maintained  a  sign  reading  "Wilder  Manufacturing  Com- 
pany"; that,  besides  defendant's  secretary  and  treasurer,  one  George 
A<  feauer,  an  employ^  of  said  company,  was  in  charge  of  said  room 
and  the  merchandise  exhibited  for  sale  therein. 

While  said  fair  was  in  progress,  and  on  February  7,  1921,  the  sum- 
mons and  complaint  herein  were  personally  served  upon  said  secretary 
and  treasurer  of  the  defendant  in  New  York  City.  Upon  a  motion  to 
set  aside  such  service,  Bobe,  secretary  and  treasurer  of  the  defendant, 
made  an  affidavit  that  the  defendant  participates  once  a  year  in  said 
fair,  by  placing  on  exhibition  at  the  rooms  m  which  the  same  is  held 
samples  of  its  merchandise,  in  common  with  all  the  principal  toy 
manufacturers  in  the  United  States;  that  said  fair  is  attended  by 
many  jobbers  and  other  merchants  from  all  over  the  United  States, 
and  that  all  of  the  exhibitors  at  said  fair,  including  the  defendant, 
take  such  orders  as  may  be  secured  from  the  persons  attending  the 
said  fair;  that  none  of  the  merchandise  of  the  defendant  on  exhibi- 
tion is  for  sale,  and  none  of  it  is  sold;  that  every  order  taken  at  the 
said  fair  is  taken  to  be  forwarded  to  the  office  of  the  defendant  at  St. 
Louis,  and  there  filled,  and  the  credit  of  the  purchaser  there  approved ; 
and  that  no  order  thus  taken  is  final  or  binding  until  the  same  has 
been  accepted  and  the  credit  of  the  purchaser  approved  by  the  com- 
pany's office  at  St.  Louis. 

[1]  The  law  is  well  settled  that  a  foreign  corporation  may  not  be 
served  with  process  merely  by  service  upon  an  officer  or  agent  of  the 
corporation  temporarily  in  the  state,  unless  the  corporation  at  the 
time  is  transacting  business  in  the  state.  Tauza  v.  Susquehanna  Coal 
Co.,  220  N.  Y.  259,  115  N.  E.  915. 

[2]  The  only  question  involved  upon  this  appeal  is  as  to  whether 
or  not,  under  the  circumstances  of  the  present  case,  it  satisfactorily 
appears  that  the  defendant  was,  within  the  authorities,  transacting 
business  in  the  state  of  New  York  at  the  time  of  the  service  of  the 
summons  and  complaint  herein  upon  Bobe,  its  secretary  and  treasurer. 
The  answering  affidavit  of  the  attorney  for  the  plaintiff  herein  states 
that  the  defendant  advertised  in  trade  papers,  advertising  its  complete 
line  of  toy  merchandise  at  said  fair  for  sale,  and  that  the  said  attor- 
ney received  from  Bauer,  defendant's  employe  at  said  fair,  an  illus- 
trated catalogue  of  defendant's  merchandise,  and  saw  other  of  said 
catalogues  at  said  fair,  apparently  for  the  purpose  of  distribution  and 
obtaining  orders. 

It  seems  to  me  the  affidavit  of  defendant's  secretary  and  treasurer 
conclusively  proved  that  the  defendant  was,  through  taking  orders  for 
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merchandise  at  said  fair  during  the  six  weeks  of  its  continuance  and 
transmitting  the  same  to  the  home  office  of  the  defendant  at  St.  Louis, 
clearly  doing  business  in  the  state  of  New  York.  It  was  said  in 
Tauza  v.  Susquehanna  Coal  Co.,  220  N.  Y,  259,  115  N.  E.  915,  that— 
"Unless  a  foreign  corporation  is  engaged  in  business  within  the  state,  it  is 
not  brought  within  the  state  by  the  presence  of  its  agents.  But  there  is  no 
precise  test  of  the  nature  or  extent  of  the  business  that  must  be  done.  All  that 
is  requisite  is  that  enough  be  done  to  enable  us  to  say  that  the  corporation  is 
here  [citing  cases].    If  it  is  here  it  may  be  served." 

It  clearly  appears  from  the  affidavit  of  the  defendant's  secretary  and 
treasurer  that  the  main  purpose  of  the  defendant's  being  represented 
at  said  fair  was  to  take  orders  for  its  wares.  In  so  doing  I  think  that 
unquestionably  the  defendant  was  engaged  in  transacting  business 
within  the  state  of  New  York  at  the  time  of  the  service  of  said  sum- 
mons, and  that  thereby  the  court  obtained  jurisdiction  of  the  defend- 
ant. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.    All  concur. 


(197  App.  Div.  626) 

WIGHTMAN  v.  G.  G.  HYNSON  &  CO.,  Ine. 

(Supreme  Oourt,  Appellate  Division,  First  Department.    July  1,  1921.) 

Corporatloiis  ^»308(6)^Net  profits  on  sales  of  stock  by  oorporate  agent  as- 
oertiuiied  for  purpose  of  detenmnine:  eompensatlon  for  servioes  oonoeeted 
tfaerewitfa. 

Where  a  defendant  corporation,  employed  to  sell  stock  of  another 
corporation,  agreed  to  give  plaintiff  for  services  in  connection  therewith 
50  per  cent,  of  the  net  profits,  such  profits  may  b^  ascertained  by  deduct- 
ing from  gross  profits  commissions  for  salesmen  and  other  expenses ;  but 
it  has  no  right  to  charge  against  gross  profits  commissions  paid  itself 
and  the  salary  of  its  president,  and  plaintiff  could  recover  the  difference 
between  the  total  of  such  wrongful  deductions  and  the  amount  of  the 
company's  loss  resulting  from  including  such  items. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Richard  Wightman  against  G.  G.  Hynson  &  Co.,  Incor- 
porated. From  a  judgment  for  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Judgment  reversed,  and  new 
trial  granted,  unless  plaintiff  stipulates  to  reduce  verdict,  in  which 
case  judgment  may  be  amended  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Otto  A.  Gillig,  of  New  York  City  (Harry  N.  Selvage,  of  New  York 
City,  of  counsel),  for  appellant. 

Hitchings  &  Burdick,  of  New  York  City  (Hector  M.  Hitchings,  of 
New  York  City,  of  counsel,  and  J.  Elmer  Melick,  of  New  York  City, 
on  the  brief),  for  respondent. 

SMITH,  J.  The  defendant  was  employed  by  the  Osage  Oil  &  Re- 
fining Company  to  sell  stock  of  said  company.    The  defendant's  pres- 
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ident  was  first  introduced  to  the  representative  of  that  company  by 
the  plaintiff,  and  the  plaintiff  did  some  work  thereafter,  in  going  to 
Chicago  to  arrange  about  the  advertising  for  the  sale  of  the  stock. 
The  Osage  Oil  &  Refining  Company  was  engaged  in  the  development 
of  some  lands  in  Oklahoma.  The  plaintiff  has  sworn  that  the  defend- 
ant agreed  to  give  to  the  plaintiff  50  per  cent,  of  the  net  profits  which 
accrued  to  him  from  the  sale  of  this  stock.  It  appears  that  the  plain- 
tiff sold  402,115  shares  of  the  stock,  for  which  defendant  received 
$421,763.35.  This  amount  seems  to  be  in  part  contradicted  by  the 
evidence,  wherein  the  3efendant's  president  swears  that  the  amount 
that  was  received  for  the  stock,  after  certain  returns,  amounted  to 
$410,573.25.  From  this  was  paid  to  the  Osage  Company  $219,69723, 
and  this  would  leave,  as  retained  by  the  defendant  $190,876.02.  From 
this  it  is  daimed  by  tihe  defendant  that  they  paid  in  commissions  $141,- 
000  for  salesmen,  and  other  expenses  are  claimed  to  have  been  paid 
in  the  sum  of  $52,056.89,  and  $500,  making  $413,567.09,  claimed  to 
be  the  expenses  which  are  to  be  deducted  before  the  ascertainment  of 
the  net  profits.  But  this  would  result  in  a  loss  of  $2,993.84.  These 
other  expenses,  amounting  to  $52,056.89,  consisted  of  rent,  adver- 
tising, postage,  printing,  stationery,  office  salaries,  and  general  over- 
head expenses.  All  of  the  overhead  expenses  of  the  defendant  cor- 
poration during  the  period  from  January  to  August  of  1918  have  been 
charged  against  this  g^oss  profit.  It  is  sworn  to  by  one  of  the  wit- 
nesses that  during  this  time  they  were  doing  no  other  business. 

Of  these  commissions  claimed  to  have  been  paid  the  defendant* 
claims  to  have  paid  itself  for  commission  the  sum  of  $32,210.28, 
and  to  have  paid  to  the  defendant's  president  the  sum  of  $7,000,  mak- 
ing in  all  the  sum  of  $39,210.28.  It  is  not  disclosed,  aside  from  these 
two  items,  what  entered  into  the  commission  charge  of  $141,000,  or 
the  other  expenses  of  $52,000.  The  plaintiff  only  claims  the  right  to 
50  per  cent,  of  the  net  profits. 

The  defendant  clearly  had  no  right  to  charge  against  the  gross 
profits  any  commission  paid  to  the  firm  itself  for  making  any  sale, 
nor  did  it  have  a  right  to  charge  anything  for  the  salary  of  the  defend- 
ant's president,  so  that  upon  the  proof,  as  it  appears  in  the  record,  it 
cannot  be  said  that  the  plaintiff  has  proven  a  net  profit  of  more  than 
$39,210.28,  less  the  amount  of  loss  as  sworn  to  by  the  defendant  of 
$2,993.84.  The  largest  amount,  therefore,  to  which  the  plaintiff  has 
shown  himself  entitled  under  the  evidence,  is  one-half  of  $36,216.44, 
which  amounts  to  $18,108.22,  and  the  jury  was  not  authorized  upon 
the  evidence  to  render  a  verdict  for  the  plaintiff  in  any  sum  in  ex- 
cess of  that  amount. 

The  judgment  and  order,  therefore,  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  defendant  to  abide  the  event,  unless 
the  plaintiff  will  stipulate  to  reduce  the  verdict  to  the  sum  of  $18,- 
108.22.  If  such  stipulation  be  filed,  the  judgment  may  he  amended 
to  conform  thereto,  and,  as  amended,  the  judgment  and  order  may 
stand  affirmed,  without  costs.     Settle  order  on  notice.    All  concur. 
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In  re  UNDKBUILL'S  ESTATES. 

(Surrogate's  Court,  New  Tork  Ck>unty.    June  28,  192L) 

Guu'dian  and  ward  ^5>11— -Only  surviiing  parent  may  qualii^y  aa  toBtameD- 
tary  guardian. 

Under  Domestic  Relations  Law,  |  81,  providing  that  either  the  father  or 
the  mother  may,  by  will,  appoint  fhe  other  the  guardian  of  the  person 
and  property  of  their  child,  where  a  will  appointed  testator's  wife  and  a 
third  person  as  such  guardians,  the  appointment  of  third  person  Jointly 
with  the  surviving  parent  as  testamentary  guardians  was  void,  and  letr 
ters  would  issue  to  the  surviving  parent  only. 

In  the  matter  of  the  estate  of  Lucille  H.  Underbill,  infant.  Applica- 
tion for  letters  of  testamentary  guardianship.  Application  granted  in 
part. 

Frank  R.  Greene,  of  New  York  City,  for  petitioners. 
Joseph  A.  Dodin,  of  New  York  City,  special  guardian. 

FOLEY,  S.  This  is  an  application  for  the  issuance  of  letters  of 
testamentary  guardianship  to  Henrietta  D.  Underhill,  the  mother  of  the 
infant,  and  to  Claude  V.  Pallister,  of  Mountain  Lakes,  N.  J.  The 
above-named  persons  were  appointed  testamentary  guardians  in  the 
last  will  and  testament  of  James  W.  Underhill,  the  father  of  the  infant. 

Section  81  of  the  Domestic  Relations  Law  (Consol.  Laws,  c  14)  pro- 
vides that — 

"Either  the  father  or  mother  may  in  the  lifetime  of  them  both,  by  last  will 
duly  executed,  appoint  the  other  the  guardian  of  the  person  and  property  of 
such  child,  during  its  minority." 

The  statute  has  no  provision  for  the  appointment  of  the  surviving 
parent  jointly  with  another  person.  It  should  be  noted  that  the  wiU 
appointed  a  stranger  as  testamentary  guardian,  and  in  the  case  of  his 
death  another  stranger  was  to  act.  This  clause  of  the  will  was  revoked 
by  the  codicil,  which  appointed  the  wife  and  Claude  V.  Pallister.  There 
is  no  question  here  of  unfitness  or  improvidence  on  the  part  of  the  sur- 
viving parent. 

I  am  of  the  opinion  that  the  appointment  of  any  person  jointly  with 
the  surviving  parent  as  te&tamentaiy  guardian  is  void  and  that  only 
the  surviving  parent  may  qualify.  The  same  conclusion  was  reached 
by  Surrogate  Thomas,  upon  identical  facts,  in  Matter  of  Steiner  In- 
fants (memorandum  filed  July  25,  1900).  Comment  is  unnecessary  on 
this  policy  of  the  law,  permitting  a  parent,  in  a  will,  to  award  the  cus- 
tody and  property  of  the  child  to  the  surviving  parent  onl3r. 

Letters  of  testamentary  guardianship  in  this  matter  may  issue  to  the 
sundving  parent  only. 

Decreed  accordingly. 
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(lie  Idle.  Bep.  6ff) 
NATIONAL  FUBNrnjRB  CO.  v.  WILLIAM  I^IEGELMAN  fk  CO^  Inc. 

(Supreme  Court,  Special  Term,  Brie  (bounty.    July  11, 19a.) 

1.  Corpontioos  <8a»399(2)— Acto  of  ezeeotlye  offleers^  wUIiId  appareol  aa- 

thority»  biiidii«.  ^^ 

Acts  done  by  executiye  officers  of  a  corporation,  within  the  apparent 
scope  of  their  authority,  in  regard  to  the  regular  business  of  the  corpora- 
tion, are  binding  on  it,  and  those  deaUng  with  such  officers,  under  such 
circumstances,  are  not  required  to  prove  specific  authority  from  the 
board  of  directors,  and  are  not  affected  by  any  secret  provisions  of  the 
by-laws,  not  brous^t  to  their  attention. 

2.  CorponUtooB  «s»64!&(4M)  ^Foreign  eorpeniiioii,  wliidi  sent  treasurer  into 

state  to  buy,  held  to  be  doing  bueiness  in  the  state. 

When  a  foreign  corporation  sent  its  treasurer  into  New  York  state  to 
make  purchases  of  furniture,  and  the  treasurer  made  such  contracts,  so 
far  as  such  transactions  were  concerned,  the  corporation  submitted  it* 
self  to  the  local  Jurisdiction,  and  was  present  doing  business  within  New 
York  state,  so  as  to  authorize  service  of  process  on  such  treasurer,  under 
CkKie  Ciy.  Proc.  f  482,  when  in  the  state  to  buy  on  another  occasion. 

Action  by  the  National  Furniture  Company  a^inst  William  Spiegel- 
man  &  Co.,  Incorporated.  On  motion  by  defendant  to  quash  service  of 
summons.    Motion  denied. 

Louis  L.  Thrasher,  of  Jamestown,  for  the  motion. 
Robert  H.  Jackson,  of  Jamestown,  opposed. 

WHEELER,  J.  This  is  a  motion  by  the  defendant  to  quash  the  serv- 
ice of  a  summons,  on  the  ground  such  service  was  unauthorized,  and 
conferred  no  jurisdiction  on  this  court  to  render,  a  personal  judgment 
against  the  defendant. 

The  facts  disclosed  by  the  moving  and  opposing  affidavits  are  that 
the  defendant  is  a  foreign  corporation,  organized  under  the  laws  of 
Pennsylvania  and  located  in  the  city  of  Philadelphia ;  that  this  action 
is  to  recover  the  purchase  price  of  certain  furniture  claimed  to  have 
been  sold  by  the  plaintiflF  to  the  defendant  at  Jamestown,  N.  Y. ;  that 
the  purchase  in  question  was  made  through  one  Charles  Spiegelman, 
the  treasurer  of  the  defendant,  at  an  exposition  held  in  the  city  of 
Jamestown ;  that  he  had  made  previous  purchases  of  furniture  at  prior 
expositions,  and  on  the  occasion  when  service  of  process  in  this  action 
was  made  on  said  Charles  Spiegelman  he  had  come  to  Jamestown  as 
the  representative  of  the  defendant  to  attend  another  furniture  ex- 
position and  make  purchases  for  his  company.  Beyond  the  transac- 
tions above  recited,  it  does  not  appear  that  the  defendant  transacted  or 
transacts  any  business  within  the  state  of  New  York,  or  has  any  busi- 
ness office  or  property  within  the  state.  The  question  presented  is 
whether,  under  such  facts  and  circumstances,  the  courts  of  this  state 
can  acquire  jurisdiction  of  the  defendant,  so  as  to  render  personal  judg- 
ment against  it. 

Section  432  of  the  Code  of  Civil  Procedure,  literally  read,  is  broad 
enough  to  give  the  court  jurisdiction  in  every  qase  where  the  officers  of 
a  foreign  corporation  specified  in  the  section  could  be  personally  served 

^s»For  other  cams  see  same  topic  ft  KEY-NUMBER  in  all  Kef-Numbered  DlgesU  ft  Indexee 
189  N.Y.S.— 29 


Digitized  by 


Google 


450  189  NEW  YOBS  SUPPLSHBNT  (Sup.  Ct. 

with  process.  However,  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Riverside  &  Dan  River  Cotton  Mills  v.  Menefec,  237  U.  S. 
189,  35  Sup.  Ct.  579.  59  I^  Ed.  910,  held  that— 

*'Tlie  courts  of  one  state  may  not,  without  violating  the  due  process  of  law 
clause  of  Const.  U.  S.  Amend.  14,  render  a  money  judgment  against  a  cor- 
poration organized  under  the  laws  of  another  state;  upon  service  on  a  resident 
director,  where  the  corporation  has  not  come  Into  the  former  state  for 
the  purpose  of  doing  business  therein,  and  has  done  no  business  therein,  and 
has  no  property  therein,  and  no  qualified  agent  therein  upon  whom  process 
may  be  served." 

The  Court  of  Appeals  of  this  state,  following  the  rule  enunciated  by 
the  United  States  Supreme  Court  in  the  case  of  Dollar  Co.  v.  Canadian 
Car  &  Foundry  Co.,  220  N.  Y.  270,  115  N.  E.  711,  gave  the  Code  Sec- 
tion referred  to  an  interpretation  in  harmony  with  the  decision  of  the 
United  States  Supreme  Court,  thus  modifying  the  previous  doctrine 
expressed  in  the  case  of  Pope  v.  Terre  Haute  Car  &  Mfg.  Co.,  87  N. 
Y.  137. 

It  is  now  contended  by  defendant's  counsel  in  this  action  that  the 
service  made  on  the  defendant's  treasurer  should  be  vacated  and  set 
aside,  as  violative  of  the  law  as  declared  in  cases  referred  to.  The 
question  still  remains,  however,  whether  the  defendant  was  or  had  been 
"doing  business  within  the  state,"  so  as  to  render  it  subject  to  the  pro- 
cess of  our  courts.  The  decisions  of  the  courts  on  that  subject  arc  few 
in  number,  and  so  far  cannot  be  deemed  decisive  on  the  state  of  facts 
here  presented. 

It  should  be  noted  that  in  this  case  the  contract  upon  which  this  ac- 
tion is  brought  was  made  in  this  state  by  an  authorized  agent  and  officer 
of  the  defendant.  The  purchase  was  made  in  Jamestown.  It  is  true 
that  the  defendant  claims  that  purchases  of  furniture  made  by  its  treas- 
urer were  subject  to  confirmation  by  the  home  office  of  the  company, 
and  it  is  therefore  urged  that,  instead  of  the  contract  being  in  fact  a 
Ntw  York  contract,  it  is  a  Pennsylvania  contract.  There  is,  however, 
nothing  in  the  defendant's  affidavits  showing  that  notice  of  any  such 
limitation  on  the  treasurer's  authority  was  given  the  plaintiff  and  oth- 
ers. On  the  contrary,  the  plaintiffs  in  the  affidavit  read  in  opposition 
state  that  Charles  Spiegelman  had  made  previous  purchases  for  his 
company  at  the  Furniture  Exposition,  and  that  the  defendant  had  al- 
ways recognized  the  business  so  transacted,  and  never  repudiated  or- 
ders given  by  him  here  or  business  done  at  the  Furniture  Exposition. 

[11  We  think  the  court  is  therefore  justified  in  holding  that,  if  there 
was  any  need  of  confirmation  of  purchases  by  the  home  office,  the 
plaintiff  in  this  action  had  no  notice  or  knowledge  of  any  such  limita- 
tion of  the  treasurer's  authority.  The  general  rule  is  that  acts  done  by 
executive  officers  of. a  corporation,  within  the  apparent  scope  of  their 
authority,  in  regard  to  the  regular  business  of  the  corporation  are 
binding  upon  it,  and  those  dealing  with  such  officers,  under  such  cir- 
cumstances, are  not  required  to  prove  specific  authority  from  the  board 
of  directors,  and  are  not  affected  by  any  secret  provisions  of  the  by- 
laws not  brought  to  their  attention.  Lyon  v.  West  Side  Transfer  Co., 
132  App.  Div.  777,  117  N.  Y.  Supp.  648 ;  Warfield  v.  Wire  Wheel  Cor- 
poration of  America,  184  App.  Div.  687,  172  N.  Y.  Supp.  390. 
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G>nsequently  for  the  purpose?  of  this  motion  we  must  assume  that 
the  purchase  of  furniture  made  by  the  defendant's  officer  at  Jamestown 
was  a  valid  and  binding  contract,  without  any  necessity  of  its  con- 
firmation by  the  Philadelphia  office  of  the  defendant,  and  must  be  treat-^ 
ed  as  a  contract  made  in  New  York  and  sought  to  be  enforced  here. 
This  brings  the  court  back  to  the  consideration  whether  the  purchase 
specified  constitutes  such  a  doing  of  business  in  this  state  as  will  sus- 
tain the  service  of  process  on  an  officer  of  the  defendant  here. 

In  the  case  of  Tauza  v.  Susquehanna  Coal  Co.,  220  N.  Y.  259,  115 
N.  E.  915,  there  is  an  intimation  that  possibly  a  course  of  business 
dealing,  instead  of  isolated  acts  within  the  State  is  necessary  to  con- 
stitute such  a  doing  of  business  within  the  state  as  to  subject  the  for- 
eign corporation  to  the  process  of  our  courts.  In  discussing  the  facts 
in  that  case  Judge  Cardozo,  writing  for  the  court,  said  : 

"If  in  fact  It  is  here,  If  it  Is  here,  not  occaslonaUy  or  casnally,  but  with  a 
fair  measure  of  permanence  and  continuity,  then,  whether  its  business  is 
interstate  or  local,  it  is  within  the  Jurisdiction  of  our  courts." 

In  the  Tauza  Case  the  record  shows  the  action  was  based  on  a  cause 
of  action  which  did  not  arise  within  the  state  of  New  York. 

There  are  three  reported  cases  in  the  Appellate  Division  of  this 
court  to  which  the  attention  of  this  court  is  called  by  defendant's  coun- 
sel. The  first  is  that  of  Bemer  v.  Collier  Co.,  179  App.  Div.  732,  167 
N.  Y.  Supp.  39.  There  the  defendant  was  an  Ohio  corporation  which 
for  a  short  time  had  had  a  salesman  at  Buffalo,  who  was  paid  no  sal- 
ary, but  a  commission  on  sales  consummated  by  him.  He  had  procured 
but  one  order,  and  his  employment  had  been  terminated  prior  to  serv- 
ice of  process.  The  plaintiff  Bemer  was  employed  to  sell  on  commis- 
sions, but  all  orders  had  to  be  referred  to  the  Ohio  office  for  acceptance. 
His  employment  had  also  been  terminated  before  attempted  service,  so 
at  that  time  defendant  had  no  agent  or  employee  in  the  state,  and  was 
doing  no  business  within  the  state.  Held  defendant  was  not  subject  to 
service  of  process  within  the  state. 

Note. — It  does  appear  that  in  this  case  the  contract  sued  on  was 
made  without  this  state  or  the  cause  of  action  arose  here. 

The  next  case  is  that  of  Fleischmann  Construction  Co.  v.  Blauner's, 
190  App.  Div.  95,  179  N.  Y.  Supp.  193,  where  a  foreign  corporation  en- 
gaged in  retailing  merchandise  in  another  state  maintained  a  buying 
force  in  New  York  City,  and  it  was  held  that  it  constituted  doing  busi- 
ness within  the  state.  There  the  contract  sued  on  was  made  within  the 
state  and  the  court  said  buying  is  just  as  much  of  a  business  as  selling. 

The  next  reported  case  is  that  of  Sunrise  Lumber  Co.,  Inc.,  v.  Biery 
Lumber  Co.,  195  App.  Div.  173,  185  N.  Y.  Supp.  711,  where  service 
was  made  on  an  officer  of  a  foreign  corporation,  who  happened  to  be 
incidentally  within  the  state.  It  appeared  that  on  a  single  occasion  de- 
fendant's sales  manager  had  solicited  a  purchase  of  lumber  in  New 
York,  which,  however,  was  confirmed  by  a  letter  of  the  defendant  to 
the  plaintiff,  and  it  was  held  this  did  not  constitute  doing  business  with- 
in the  state,  so  as  to  subject  the  foreign  corporation  to  the  jurisdiction 
of  this  state.  It  did  not  appear  that  the  cause  of  action  sued  on  arose 
in  this  state. 
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We  thus  see  that,  so  far  as  the  above  cases  are  concerned,  none  of 
them  pass  on  the  situation  presented,  where  the  cause  of  action  arises 
out  of  transactions  had  within  the  state  itself,  and  whether  a  foreign 
corporation  coming  into  the  state,  making  a  contract  here,  to  be  per- 
formed, can,  when  sued  on  that  particular  contract,  ask  that  service  of 
process  be  quashed  because  it  is  not  doing  business  within  the  state.  It 
seems  to  us  that  to  state  the  proposition  is  to  answer  it,  and  that  under 
such  circumstances  it  does  not  lie  in  the  mouth  of  the  defendant  to  say 
it  was  not  doing  business  within  the  state.  It  may  be  that  such  single 
and  incidental  transactions  would  not  be  deemed  a  sufficient  doing  busi- 
ness within  the  state  to  render  the  foreign  corporation  subject  to  the 
jurisdiction  of  the  courts  of  this  state  as  to  causes  of  action,  not  arising 
within  the  state,  but  we  deem  it  repugnant  to  our  sense  of  common 
right  and  justice  to  hold  that  a  foreign  corporation  may  incur  obliga- 
tions to  our  own  citizens  by  contracts  made  by  it  here,  and  in  the  next 
breath  say: 

"You  cannot  caU  us  to  an  account  In  your  own  courts  for  a  breach  of  such 
a  contract." 

Judge  Cardozo,  in  his  opinion  in  Tauza  v.  Susquehanna  Coal  Co.,  220 
N.  Y.  268,  115N.E.  918,  says: 

"But  there  is  no  precise  test  of  the  nature  or  extent  of  the  business  that 
must  be  done.  All  that  is  requisite  is  that  enough  be  done  to  enable  us  to 
say  that  the  corporation  Is  here" — citing  St.  Louis  S.  W.  Ry.  Co.  v.  Alexander, 
227  U.  S.  218,  33  Sup.  Ct.  245,  57  L.  Ed.  486,  Ann.  Ca«.  1915B,  77;  Washington- 
Yirginla  Ry.  Co.  v.  Real  Estate  Trust  Co.  of  Phila..  238  tJ.  S.  185,  B5  Sup. 
Ct.  818,  59  L.  Ed.  1262. 

In  Washington- Virginia  Ry.  Co.  v.  Real  Estate  Trust  Co.  of  Phila- 
delphia the  court  used  this  language  in  discussing  the  question  as  to 
whether  a  foreign  corporation  was  doing  business  in  another  jurisdic- 
tion: 

"As  this  court  has  had  frequent  occasion  to  say,  each  case  of  this  kind  must 
depend  on  its  own  facts,  and  the  question  is  whether  the  defendant  corpora- 
tion had  submitted  itself  to  the  local  jurisdiction  and  was  present  therein,  so 
as  to  warrant  service  of  process  upon  it." 

There  are  other  decisions  of  the  federal  courts  which  throw  light 
upon  the  question  now  under  consideration.  In  the  case  of  Dungan. 
Hood  &  Co.,  Inc.,  v.  C.  F.  Bally,  271  Fed.  517,  arising  in  the  United 
States  District  Court  for  Eastern  Pennsylvania,  the  defendant  was  a 
Swiss  corporation  manufacturing  boots  and  shoes  in  Switzerland.  It 
made  a  contract  to  purchase  leaSier  from  the  plaintiff,  a  Philadelphia 
concern.  A  director  of  the  defendant  came  to  Philadelphia,  and  while 
there  was  served  with  a  summons  in  an  action  on  the  contract,  and  on 
a  motion  to  quash  such  service  it  was  held  that  the  defendant  was  doing 
business  within  the  state  and  subject  to  its  jurisdiction.  In  its  opinion 
the  court  lays  emphasis  on  the  fact  the  contract  sued  on  was  a  Pennsyl- 
vania contract,  and  quotes  with  approval  the  language  of  Judge  Piatt 
in  the  case  of  New  Haven  Pulp  &  Board  Co.  v.  Downingtovm  Mfg.  Co^ 
(C.  C.)  130  Fed.  605-608,  in  which  it  was  said: 

**It  would  seem  ungracious  for  the  defendant  to  permit  its  agent  to  visit 
Connecticut  concerning  matters  which  touch  one  branch  of  a  transaction,  and 
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to  object  to  service  upon  such  agent  of  a  notice  that  the  plaintllf  seeks  to 
recoup  in  one  direction  what  it  lately  lost  in  another.  ♦  •  ♦  It  is  im- 
possible to  assent  to  the  proposition  that  doing  business  within  a  state 
means  a  persistent  or  continuous  condition  of  doing  or  oflPering  to  do  business." 

As  touching  the  general  policy  of  the  courts  on  questions  of  this 
nature,  we  may  quote  with  propriety  from  the  opinion  of  Mr.  Justice 
Peckham  in  the  case  of  Connecticut  Mutual  Life  Insurance  Co.  v. 
Spratley,  172  U.  S.  602,  19  Sup.  Ct.  308,  43  L.  Ed.  569: 

"A  vast  mass  of  business  Is  now  done  throughout  the  country  by  corpora- 
tions which  are  chartered  by  states  other  than  those  In  which  they  are  tran». 
acting  part  of  their  business,  and  justice  requires  that  some  fair  and  reason- 
able means  should  exist  for  bringing  such  corporations  within  the  jurisdiction 
of  the  courts  *  •  *  where  the  bualnett  was  done,  out  of  which  the  di** 
pute  arisea" 

See  also,  Premo  Specialty  Mfg.  Co.  v.  Jersey-Creme  Co.,  200  Fed. 
352,  118  C.  C.  A.  458,  43  L.  R.  A.  (N.  S.)  1015. 

[2]  We  think  in  this  case  this  court  should  hold  that,  when  the  de- 
fendant sent  its  duly  authori£ed  officer  into  this  state  to  make  purchas- 
es of  furniture,  and  made  such  contracts,  so  far  at  least  as  these  trans- 
actions are  concerned,  the  corporation  submitted  itself  to  the  local  juris- 
diction and  was  present  doing  business  within  the  state. 

In  this  connection  it  mav  not  be  out  of  place  to  call  attention  to  the 
case  of  Old  Wayne  Mut.  Life  Ass'n  v.  McDonougfh,  204  U.  S.  8,  27 
Sup.  Ct.  236,  51  L.  Ed.  345,  where  the  insurance  company  did  business 
in  Pennsylvania,  without,  however,  filing  a  stipulation  in  reference  to 
service  of  process  required  by  the  Pennsylvania  statute,  and  the  court 
held  that,  if  the  cause  of  action  under  consideration  had  relation  to 
business  transacted  in  Pennsylvania,  the  insurance  company  would  be 
estopped  from  taking  advantage  of  its  failure  to  file  the  stipulation  re- 
quired by  statute,  and,  although  it  had  not  consented  to  be  bound  by 
service,  it  would  be  bound,  nevertheless,  the  same  as  if  it  had  consented. 

See,  also,  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  115,  35  Sup.  Ct.  255, 
59  L.  Ed.  492 ;  Bagdon  v.  Phil.  &  Reading  C.  &  I.  Co.,  217  N.  Y.  434, 
111  N.  E.  1075,  L.  R.  A.  1916F,  407,  Ann.  Cas.  1918A,  389. 

We  reach  the  conclusion  that  the  motion  to  quash  the  service  of  the 
summons  should  be  denied,  with  $10  costs  of  motion. 


(197App.Div.484) 

FLETCHER  et  al.  v.  MANHATTAN  LIFE  INS.  CO. 

(Supreme  Court,  Appellate  Divisix)n,  First  Department.    July  1,  1921.) 

1.  WT9XL&B,  stalute  of  «=»119  (2)— Equity,  to  piweot  fraud,  will  imply  trust 
a^alDst  pNBon  mrally  agreeiiiK  to  bid  in  property  and  convey  to  aaotber  iu- 
terested  person. 

Where  plaintiffs  and  defendant,  who  were  jointly  interested  in  a  mort- 
gage which  was  being  foreclosed,  orally  agreed  that  defendant  should  bid 
hi  the  property  and  convey  it  to  plaintifTs  or  their  nominee  on  specified 
terms,  but  defendant*  after  bidding  in  the  property,  refused  to  perform 
the  agreement,  and  transferred  the  premises  to  third  persons,  equity 
will  Imply  a  trust,  and  regard  defendant  as  a  trurtee  ex  malclicio,  as  to 

^s»For  otber  cases  see  same  topic  A  KEY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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permit  defendant  to  Interpose  the  Inyalidity  of  the  agreement  under  the 
statute  of  frauds  as  a  defense  would  constitute  a  fraud  on  plaintiffs. 

2.  Tracts  4&=>1(MK— Agreement  between  interested  persons  that  one  should  bid 

in  property  lieLd  to  impdy  agreement  that  other  slwuld  not  bid. 

Where  plaintiffs  and  defendant  who  were  jointly  interested  in  a  mort- 
gage which  was  being  foreclosed,  agreed  that  defendant  should  bid  in 
the  property  and  convey  it  to  plaintiffs  on  specified  terms,  an  agreement 
on  the  part  of  plaintiffs  not  to  bid  or  procure  bidders  on  the  sale  was 
fairly  implied,  for  the  purpose  of  enforcing  a  liability  against  defendant 
as  trustee  ex  maleficio. 

3.  Frauds,  statute  of  <@=»119  (2) —Equity  will  afford  rebef  to  prevent  fraud. 

As  a  general  rule,  equity  will  afford  relief,  where  necessary  to  prevent 
a  fraud  in  connection  with  contracts  within  the  statute  of  frauds. 

4.  Trusts  <$=»10(^Party  to  agreement  that  property  sho«dd  be  bid  in  by  an- 

other not  required  to  show  his  own  ability  to  buy. 

Where  plaintiffs  and  defendant,  who  were  Jointly  interested  in  a  mort- 
gage which  was  being  foreclosed,  agreed  that  defendant  should  bid  in 
the  property  and  convey  it  to  plaintiffs  on  specified  terms,  it  was  not  con- 
templated that  plaintiffs  should  bid  or  procure  bidders  in  competition 
with  defendant,  and  it  was  not  incumbent  on  them  to  do  so,  and  hence 
they  were  not  required  to  show  their  ability  so  to  do  in  a  suit  to  hold  de- 
fendant liable  as  trustee  ex  malefldo. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  H.  Fletclier  and  another  against  the  Manhattan 
Life  Insurance  Company.  From  an  order  of  the  Special  Term  denyiag 
its  motion  for  judgment  on  the  pleadings  (114  Misc.  Rep.  409,  187  N. 
Y.  Supp.  429),  defendant  appeals.    Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  MERRELL,  JJ. 

D.  Theodore  Kelly  and  Henry  W.  Kennedy,  both  of  New  York 
City,  for  appellant. 

James  H.  Richards  and  Fletcher,  McCutchen  &  Brown,  all  of  New 
York  City,  for  respondents. 

LAUGHLIN,  J.  The  pleadings  consist  of  the  complaint  and  answer 
and  a  reply  thereto.  The  complaint  shows  that  in  a  foreclosure  action 
brought  by  the  defendant  in  the  Supreme  Court,  in  which  plaintiflfs  and 
their  former  partner,  to  whose  rights  they  have  succeeded,  were  de- 
fendants, it  was  decided,  that  the  plaintiff  therein  and  said  defendants 
were  jointly  entitled  to  a  judgment  of  foreclosure  of  the  mortgage,  to 
foreclose  which  the  action  was  brought,  and  that  the  mortgaged  prem- 
ises, which  were  known  as  the  Mt.  Morris  apartment  house  at  Fifth 
avenue  and  126th  street,  be  sold  at  public  auction  by  a  referee,  and  that 
from  the  proceeds  of  the  sale  the  defendant  herein  should  be  paid 
$193,499.77,  and  that  plaintiffs  and  their  former  partner  should  be  paid 
$39,019.59  for  their  interest  in  the  bond  and  mortgage ;  th^t  prior  to  the 
time  set  for  the  sale  it  was  agreed  between  the  plaintiffs  and  the  defend- 
ant herein'  that  defendant  should  bid  in  the  property  at  a  sum  not  in 
excess  of  the  amount  due,  including  all  payments  and  disbursements  re- 
quired to  be  made,  and  that  defendant  should  convey  the  premises  to 
the  plaintiffs  or  their  nominee  within  30  days  for  the  amount  paid  by 
it,  and  that  title  on  such  conveyance  should  be  closed  as  of  the  date  of 

^=:»For  other  cases  see  same  topic  <t  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  Ct.)      FLBTCHBB  V.  MANHATTAN  LIFE  INS.  00.  465 

(1S9  N.y.S.) 

the  foreclosure  sale,  and  that  payment  should  be  made  to  defendant  by 
a  bond  payaWe  on  the  18th  of  September,  1914,  with  interest  at  5Vi  per 
cent,  for  $185,000,  secured  by  a  mortgage  on  the  premises,  and  the 
excess  cost  should  be  paid  in  cash  or  by  certified  check,  and  that  such 
bond  and  mortgage  were  to  be  executed  for  $210,000,  and  that  plain- 
tiffs were  to  be  given  a  participation  agreement  for  $25,000  thereof.  It 
is  also  alleged  that  the  agreement  contained  other  provisions  with  re- 
spect to  the  administration  of  the  property  in  the  meantime,  and  pro- 
viding that  the  plaintiffs  should  take  further  participating  interete  in 
the  defendant's  interest  in  the  bond  and  mortgage,  and  for  the  payment 
of  attorney's  fees  and  for  a  guaranty  of  the  loan  thus  to  be  made  by 
the  defendant  to  the  plaintiffs. 

It  is  further  alleged  that  tliereafter  both  parties  attended  the  sale, 
and  plaintiffs  and  defendant  there  agreed  upon  the  bid  to  be  made  by 
defendant,  and  that  plaintiffs,  relying  on  the  agreement,  refrained  from 
bidding  and  permitted  the  premises  to  be  purchajsed  by  the  defendant 
at  its  bid,  upon  which  the  parties  had  so  agreed  and  permitted  it  to  take 
title;  that  plaintiffs  have  been  ready,  willing,  and  able  at  all  times  to 
perform,  and  have  at  divers  times  tendered  perf oimance,  but  defendant 
declined  and  refused  to  perform  on  its  part,  and  without  notice  to  the 
plaintiflfs  and  in  violation  of  its  agreement  has  sold  and  transferred  the 
premises,  and  has  converted  the  entire  proceeds  to  its  own  use,  and  has 
failed  and  refused,  after  due  demand  made,  to  account  to  plaintiffs  for 
the  sale ;  that  the  premises  are  worth  not  less  than  $250,000,  and  de- 
fendant has  been  in  possession  and  has  received  the  rent,  income,  and 
proceeds  since  April  1,  1914,  and  has  not  accounted  therefor.  The 
prayer  for  relief  is  that  it  be  adjudged  that  defendant  received  the 
premises  as  trustee  for  plaintiffs,  and  that  it  account  to  them  for  the 
rents  and  other  income,  and  pay  them  the  value  of  the  premises  in  ex- 
cess of  the  cost  thereof  to  defendant. 

The  answer  puts  in  issue  the  making  of  the  agreement  on  which 
plaintiffs  rely,  and  quotes  it  from  plaintiff's  bill  of  particulars,  setting 
it  forth  in  writing  as  claimed  to  have  been  agreed  upon,  but  without  any 
signature,  and  alleges  that  any  trust  for  plaintiffs  was  not  granted  or 
declared  by  deed  or  conveyance,  or  any  instrument  in  writing  subscrib- 
ed by  the  defendant  or  its  authorized  agent,  and  is  therefore  void  under 
the  statute  of  frauds.  See  Real  Property  Law  (Consol.  Laws,  c.  50) 
§  242. 

The  reply,  in  effect,  alleges  that  the  formal  agreement  in  writing  as 
set  forth  in  plaintiffs'  bill  of  particulars  and  quoted  in  the  answer  was 
prepared,  but  denies  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  it  was  signed  by  or  in  behalf  of  the  defendant, 
admitting,  however,  that  no  such  signed  agreement  was  delivered  to 
plaintiffs,  and  alleges  that  the  agreement  was  partly  performed  by  the 
plaintiffs,  and  they  are  ready  to  complete  performance,  and  therefore 
it  is  not  required  to  be  in  writing.  ' 

[1,2]  It  is  not  alleged  that  the  defendant  fraudulently  intended  to 
mislead  plaintiffs,  by  making  and  then  refraining  from  carrying  out 
the  agreement ;  but  on  the  facts  alleged,  if  defendant  should  be  per- 
mitted to  interpose  the  invalidity  of  this  agreement  as  a  defense,  it 
would  constitute  a  fraud  on  the  plaintiffs,  and  therefore  equity  should 
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imply  a  trust,  and  regard  the  defendant  as  trustee  ex  maleficio.  It  was 
so  held  on  analogous  facts  in  Ryan  v.  Dox,  34  N.  Y.  307,  90  Am.  Dec 
696,  and  in  Congregation  Kehal  Adath  Jeshurun  M'Yassy  v.  Universal 
Building  &  Construction  Co.,  134  App.  Div.  368,  370,  119  N.  Y.  Supp. 
72.  In  the  latter  of  those  cases  the  express  terms  of  the  agreement  ex- 
tended to  an  agreement  on  the  part  of  one  party  not  to  bid  or  to  procure 
bidders  on  the  sale.  An  agreement  to  that  effect  was,  I  think,  here  fairly 
implied  (see  Wood  y.  Duff-Gordon,  222  N.  Y.  88,  118  N.  E.  214),  and 
ther^re  I  see  no  distinction  in  principle  between  those  cases  and  this. 
In  Wheeler  v.  Reynolds,  66  N.  Y.  227,  it  seems  to  have  been  held  that 
there  must  be  an  express  agreement  to  refrain  from  bidding,  or  the 
party  must  have  done  or  omitted  something  in  reliance  upon  the  parol 
agreement,  such  as  failing  to  attend  the  sale  or  to  obtain  other  bidders, 
and  must  allege  it. 

[3]  Under  the  more  liberal  modem  rule  declared  in  Wood  v.  Duff- 
Gordon,  supra,  I  think  the  facts  alleged  show  that  there  plainly  was  an 
implied  agreement  to  that  effect,  which  is  sufficient.  In  WooUey  v. 
Stewart,  222  N.  Y.  347,  118  N.  E.  847,  the  Court  of  Appeals  has  at- 
tempted to  prescribe  as  a  rule  that  evidence  will  not  be  received  to 
show  a  parol  contract,  if  the  act  admits  of  explanation  without  requir- 
ing parol  evidence;  but  that  was  an  action  for  specific  performance  of 
a  contract,  and  this  is  not  an  action  to  enforce  the  contract,  but  to  call 
the  defendant  to  account,  in  order  that  it  shall  not  be  permitted  to  de- 
fraud plaintiffs  of  their  interest  in  the  mortgage  which  was  foreclosed, 
and  the  general  rule  is  that  equity  will  afford  relief  where  necessary  to 
prevent  a  fraud.    McKinley  v.  Hessen,  202  N.  Y.  24,  95  N.  E.  32. 

[4]  Here  it  seems  that  the  only  doubt  there  can  be  is  with  respect  to 
whether  it  was  necessary  for  plaintiffs  to  allege  that  they  could  have 
bid  in  the  property,  or  have  had  it  bid  in  for  them,  and  have  thus  pro- 
tected their  interests.  Assuming,  as  we  must,  that  the  agreement  was 
made  as  alleged,  it  is  perfectly  plain  that  it  was  contemplated  by  both 
parties  that  the  plaintiff  should  neither  bid  nor  procure  bidders  in  com- 
petition with  the  defendant,  who  was  to  bid  both  for  itself  and  them. 
The  agreement  having  been  made,  it  was  not  incumbent  upon  the  plain- 
tiffs to  endeavor  to  raise  funds,  or  to  procure  them  to  be  raised  by  oth- 
ers, for  the  purpose  of  buying  the  premises.  It  is  therefore,  I  think,  no 
part  of  the  plaintiffs'  case  to  show  ability  so  to  do.  They  had  a  sub- 
stantial interest  in  the  mortgage,  and  the  defendant  should  not  be  per- 
mitted to  cheat  or  defraud  them  of  that  interest  by  inducing  them  to 
rely  upon  its  parol  agreement  to  protect  it  in  the  manner  alleged. 

There  is  a  plain  distinction  between  a  case  in  which  such  a  parol 
agreement  is  made  with  a  party  who  has  an  interest  in  the  mortgage  and 
one  in  which  parties  having  no  interest  agree  by  parol  that  one  of  them 
shall  bid  in  property  for  the  benefit  of  both,  in  which  case  neither  law 
nor  equity  affords  relief  against  the  breach  of  the  agreement.  Levy  v. 
Brush,  45  N.  Y.  589;  Sturtevant  v.  Sturtevant,  20  N.  Y.  39,  75- Am, 
Dec.  371.  That  distinction  is  recognized  in  Wlieeler  v.  Reynolds,  su- 
pra. The  point  presented  for  decision  on  the  motion  is  the  sufficiency 
of  the  complaint  on  the  theory  that  the  agreement  rested  in  parol.    I  am 
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of  opinion  that  the  complaint  states  a  cause  of  action,  and  that  the  mo- 
tion was  properly  denied. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


(197  App.  Div.  742) 

CHICAGO  GREAT  WESTERN  R.  CO.  v.  STATE. 

(Snpreme  Court,  Appellate  Diyislon,  Third  Department    July  7,  1921.  T 

CoBstituiioiua  law  <8=»137— TaxaMon  «=»105H-^Aol  taudng  transfer  of  stock 
from  trustees  of  yotios  trust  to  owners  hM  not  to  violate  ''obligation  oC 
a  contract.'' 

Tax  Law,  §  270,  as  amended  in  1911,  under  which  a  transfer  of  stock 
from  the  trustees  of  a  voting  trust  to  the  owners  may  he  taxed,  is  not 
a  violation  of  the  obligation  of  a  contract  entered  into  prior  to  such 
amendment  between  the  owners  of  stock  and  the  trustees  of  a  voting 
trust,  who,  on  the  retransfer  of  such  stock  to  the  owners,  paid  the  stamp 
tax  Imposed  by  the  amendment  and  were  reimbursed  by  the  corporation 
which  had  agreed  to  pay  the  legitimate  expenses  of  the  transaction ;  the 
''obligation  of  a  contract'*  meaning  the  means  which,  at  the  time  of  ilB 
creation,  the  law  affords  for  its  enforcement,  or  the  law  binding  the  par- 
ties to  perform  their  agreement,  there  being  no  law  entering  into  the 
contract  between  the  parties  to  the  voting  trust  that  the  tax  laws  should 
remain  as  they  were  at  that  time,  and  the  levying  of  the  tax  in  no  way 
interfering  with  the  carrying  out  of  the  contract. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Obligation  of  Contract.] 

Appeal  fi:om  Court  of  Claims. 

Claim  by  the  Chicago  Great  Western  Railroad  Company  against  the 
State  of  New  York.  From  a  judgment  of  the  Court  of  Claims  in  fa- 
vor of  the  State,  claimant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (George  H.  Gard- 
iner, William  C.  Cannon,  and  Theodore  Kiendl,  Jr.,  all  of  New  York 
City,  of  counsel),  ft>r  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Edward  G.  Griffin,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

WOODWARD,  J.  The  claimant  is  tEc  successor  of  the  Chicago 
Great  Western  Railway  Company.  In  the  course  of  the  reorganiza- 
tion, which  took  place  in  1909,  a  voting  trust  agreement  was  entered 
into  for  a  period  ending  in  1914,  and  by  the  terms  of  this  contract 
the  trustees  were  to  redeliver  the  stock  to  the  holders  of  trustee  cer-^ 
tificates  upon  the  termination  of  the  contract  period.  When  this  voting 
trust  was  created,  it  is  conceded  there  was  no  provision  of  law  which 
called  for  the  payment  of  a  tax  upon  the  transfer  of  the  legal  title 
to  the  owner  of  the  beneficial  right;  but  in  1911  the  Legislature 
amended  section  270  of  the  Tax  Law  (Consol.  Laws,  c.  60),  and  it 
has  been  held  that  this  amendment  operated  to  tax  a  transfer  such  as 
was  involved  in  the  matter  now  before  us  (Tax  Law,  §  270,  added  by 
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Laws  1910,  c.  38,  as  amended  by  Laws  1911,  c.  352,  Laws  1912,  c.  292, 
and  Laws  1913,  c.  779:  Bonbright  &  Co.  v.  State  of  New  York,  165 
App.  Div.  640,  151  N.  Y.  Supp.  35),  and  it  is  not  questioned  that  this 
rule  would  prevail  in  reference  to  any  contract  made  subsequent  to  the 
enactment  of  the  amendment  It  is  urged,  however,  on  this  appeal 
from  an  adverse  decision  of  the  .Court  of  Claims,  that  the  statute  should 
be  construed  as  prospective  in  its  operation,  and  not  involving  the  case 
of  an  agreement  such  as  was  entered  into  in  1909,  upon  the  theory  that 
otherwise  the  same  would  involve  the  obligation  of  the  contract.  See 
Const.  U.  S.  art.  1,  §  10,  subd.  1.  The  Court  of  Claims  has  refused 
judgment  restoring  to  the  appellant  the  amount  of  certain  stamps  used 
in  transferring  the  certificates  of  stock  to  the  original  owners,  and  the 
claimant  appeals  to  this  court. 

There  is  no  doubt  that  at  the  time  these  stamps  were  used  the  stat- 
ute in  terms  required  them  to  be  used  and  canceled  in  the  transfer 
of  the  stock.  In  other  words,  the  Legislature  had,  by  an  amendment, 
brought  within  the  scope  of  an  excise  tax  (People  ex  rel.  Hatch  v. 
Reardon,  184  N.  Y.  431,  77  N.  E.  970,  8  L.  R.  A.  (N.  S.)  314,  112 
Am.  St.  Rep.  628,  6  Ann.  Cas.  515)  a  transfer  of  stocks  which  up  to 
that  time  had  not  been  subject  to  taxation,  and  the  claimant  urges 
that  this  operates  as  a  violation  of  the  obligation  of  the  contract  be- 
tween the  owners  of  the  stock  and  the  trustees  of  the  voting  trust,  who 
have  paid  the  stamp  taxes  and  been  reimbursed,  under  the  terms  of 
the  contract,  for  the  necessary  expenditures.  We  apprehend  that  this 
is  a  mistaken  view  of  the  constitutional  provision  suggested.  "By 
the  obligation  of  a  contract,"  say  the  court  in  Nelson  v.  St.  Martin's 
Parish  Police  Jury,  111  U.  S.  716,  720,  4  Sup.  Ct.  648,  650  (28  L.  Ed. 
574),  "is  meant  the  means  which,  at  the  time  of  its  creation,  the  law 
affords  for  its  enforcement."  It  is  "the  law  which  binds  the  parties 
to  perform  their  agreement."  Bedford  v.  Eastern  Bldg.  &  Loan  As- 
sociation of  Syracuse,  181  U.  S.  227,  241,  21  Sup.  Ct.  597,  45  L.  Ed. 
834.  There  was  no  contract  on  the  part  of  the  state  that  it  would 
tiot  levy  a  tax  upon  the  transfer  of  this  stock;  there  was  no  law  en- 
tering into  the  contract  between  the  parties  to  the  voting  trust  that 
the  tax  laws  should  remain  as  they  were  at  that  time.  The  levying  of 
an  excise  tax  upon  a  privilege  afforded  by  the  state  of  New  York  to 
its  corporations,  or  those  transacting  business  within  the  state,  did  not 
in  any  manner  interfere  with  the  carrying  out  of  the  contract  between 
the  owners  of  the  original  stock  and  the  voting  trustees.  This  con- 
tract has  been  performed.  The  claimant  agreed  to  pay  any  legitimate 
expenses  involved  in  the  transaction,  and  these  taxes  have  been  paid 
primarily  by  the  trustees  in  fulfilling  their  contract,  and  ultimately  by 
the  claimant.  Everything  has  been  done  and  performed,  and  the 
claimant  is  now  seeking  to  recover  a  sum  of  money  paid  out  under  the 
letter  and  the  spirit  of  the  statute  as  amended  in  1911,  and  since  re- 
enacted  and  in  force  when  the  transfer  herein  was  made. 

The  judgment  appealed  from  should  be  affirmed.    All  concur. 
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ELLIOTT  SERVICE  CO.  v.  DISPATCH  PHOTO  NEWS  SERVICE  CO.,  Inc. 

el  aJL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

Trad»-niajrfcs  and  trade-nameB  and  unfair  competitioii  ^»95 (3)— Temporary 
injuiMstloo  against  simulation  of  lieadlnKS  of  photographic  news  service 
and  of  subsoipiion  eontracts  granted. 

In  a  suit  by  a  corporation  engaged  in  furnishing  a  photographic  and 
pictorial  news  service  to  be  used  for  window  display  advertising  pur- 
poses, to  enjoin  the  unfair  appropriation  of  its  methods,  paraphernalia, 
literature,  and  printed  matter,  where  it  appears  that  defendants  copied 
the  size,  shape,  color,  and  language  of  plaintiff's  subscription  contracts, 
and  that  the  heading  of  its  photographs,  though  differing  in  some  de- 
tails, was  a  palpable  simulation  of  that  of  plaintiff,  a  temporary  in- 
junction will  be  granted  with  respect  to  such  matters. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Elliott  Service  Company  against  the  Dispatch  Photo 
News  Service  Company,  Incorporated,  and  others.  From  an  order 
denying  a  motion  for  an  injunction  pendente  lite,  plaintiflf  appeals. 
Reversed,  and  motion  granted  in  part. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Jeffery,  Kimball  &  Eggleston,  of  New  York  City  (Oscar  W.  Jef- 
fery,  of  New  York  City,  of  counsel),  for  appellant. 

Thomas  A.  O'Connor,  of  Brooklyn,  for  respondents. 

DOWLING,  J.  Plaintiff,  which  is  a  domestic  corporation  having 
its  principal  place  of  business  in  the  borough  of  Manhattan,  city  of 
New  York,  has  been  continuously  engaged  in  business  since  July,  1913, 
in  furnishing  a  photographic  and  pictorial  news  service  to  be  used 
for  window  display  advertising  purposes,  known  as  a  "service."  This 
service  consists  of  copies  of  large  photographs  of  interesting  current 
events,  prepared  and  furnished  by  plaintiff  to  its  customers  several 
times  a  week,  contained  in  frames  furnished  by  it,  adapted  for  the 
easy  withdrawal  and  insertion  of  photographs.  Below  the  photograph 
appears  printed  matter,  known  as  a  "caption,"  intended  to  attract 
public  attention,  and  below  both  of  these  appears  the  advertising  card 
bearing  the  advertisement  of  the  merchant  using  the  service.  This 
service  is  now  being  furnished  to  over  5,000  subscribers  throughout 
the  United  States.  To  identify  the  service,  plaintiff  used  the  name 
"Associated  News  Service,"  which  it  printed  in  large  t3rpe  at  the  top 
of  the  sheet  bearing  the  photograph  and  caption,  against  a  background 
of  wires  extending  over  a  telegraph  pole  at  each  end  of  the  said  title 
to  circles  containing  representations  of  the  Eastern  and  Western  Hem- 
ispheres. Below  the  title  of  the  service  appears  in  white  letters  on  a 
black  background  the  words  _|'World's  Latest  Events  in  Pictures." 
The  frames  containing  the  matter  furnished  for  its  service  by  plaintiff 
are  of  uniform  size  and  arrangement. 

In  October,  1918,  plaintiff  devised  a  system  for  furnishing  similar 

^s»For  other  cases  see  same  topic  A  KET-NUMBCR  in  all  Key-Numbered  Digests  &  Indexes 
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photographic  news  to  banks  and  other  financial  institutions  through- 
out the  country.  This  is  known  as  a  bank  service,  and  also  consists  of 
a  frame  with  three  strips  across  the  face  thereof,  dividing  the  same 
into  panels,  containing  at  the  top  an  advertisement  of  the  institution, 
below  that  the  photograph,  then  a  third  panel,  containing  the  caption, 
and  then  a  final  panel,  containing  a  so-called  ''thrift  message."  In  Jan- 
uary, 1919,  plaintiff  further  extended  its  service,  so  as  to  cover  indus- 
trial enterprises;  the  usual  photographic  service  being  extended  by 
providing  a  space  for  messages  to  employees  intended  to  promote  the 
betterment  of  industrial  relations.  Plaintiff  has  expended  large  sums 
of  money  in  the  promotion  and  advertisement  of  its  business. 

The  defendant  Harris  was  in  plaintiff's  employ  as  a  solicitor  or 
salesman  from  August,  1918,  until  November,  1920,  and  about  a  month 
after  leaving  same  he  formed  a  copartnership  with  the  defendant  Mul- 
lany  for  the  purpose  of  conducting  a  business  similar  to  that  of 
plaintiff  under  the  name  of  "Dispatch  News  Service."  Thereafter, 
and  in  February,  1921,  the  individual  defendants  caused  the  defend- 
ant corporation.  Dispatch  Photo  News  Service  Company,  Incorporat- 
ed, to  be  incorporated  under  the  laws  of  the  state  of  New  York,  for 
the  purpose  of  carrying  on  a  business  similar  to  that  of  the  plaintiff, 
and  that  corporation  took  over  the  business  theretofore  conducted  by 
the  individual  defendants.  It  is  because  of  the  manner  of  doing  busi- 
ness by  defendants,  and  because  of  their  unfair  appropriation  of  the 
methods,  paraphernalia,  literature,  and  printed  matter  of  the  plaintiff, 
that  this  action  is  brought. 

The  most  casual  inspection  of  the  exhibits  in  the  case  leads  to  the 
conclusion  that  the  defendants'  purpose  was  to  copy  as  closely  and  as 
fully  as  it  could  be  done  the  service  of  the  plaintiff  in  all  its  details. 
Plaintiff  uses  in  soliciting  subscriptions  contract  slips  varying  in  color 
with  the  length  of  time  for  which  the  subscription  is  entered.  The 
contract  for  three  months'  service  is  printed  on  blue  paper,  that  for  six 
months  on  yellow  paper,  and  that  for  a  year  on  white  paper.  The 
defendants  have  copied  the  size,  shape,  color,  and  language  of  these 
contracts,  both  on  the  face  and  the  back  thereof,  until  they  are  exact 
replicas  of  plaintiff's  stationery.  The  rates  for  service  are  identical, 
the  spacing  is  the  same,  the  blanks  to  be  filled  in  are  in  the  same  posi- 
tion, and  it  is  impossible  to  escape  the  conclusion  that  the  methods  of 
soliciting  business  in  this  particular  used  by  plaintiff  were  purposely 
copied  by  defendants,  even  though  they  did  not  use  upon  the  top  of 
their  slips  the  sketches  used  upon  the  service. 

The  defendants  made  use  in  their  service  of  a  frame  closely  simi- 
lar in  shape,  size,  and  general  arrangement  to  that  used  by  plaintiff 
for  its  several  kinds  of  service.  In  the  heading  of  defendants'  photo- 
graphic services  they  used  the  words  in  large  black  type  "Dispatch 
News  Service"  against  a  background  of  dots  supposed  to  represent  a 
wireless  communication  between  two  towers  inserted  at  either  end  of 
the  name,  and  behind  which  there  appears  on  one  side  a  representa- 
tion of  a  locomotive  and  an  aeroplane  above,  and  at  the  other  side  a 
steamship,  with  an  airship  above.  Below  the  name  of  the  service  ap- 
pear the  words,  printed  in  white  against  a  black  background,  "News 
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of  the  World  in  Pictures/'  The  effect  of  this  heading  is  to  reproduce 
to  an  observer  the  effect  of  the  plaintiffs  heading  upon  its  service, 
and  while  in  some  of  its  details  the  defendants'  device  varies  from 
the  plaintiff's,  the  result  of  the  careful  arrangement  of  the  elements 
making  up  defendants'  title  is  to  produce  a  palpable  simulation  of  that 
of  plaintiff. 

In  so  far  as  the  heading  upon  this  ordinary  service  is  concerned, 
there  is  a  clear  violation  of  plaintiff's  rights.  The  defendants  have 
been  so  solicitous  to  copy  plaintiff's  methods  that,  where  the  plaintiff 
for  reasons  of  its  own  found  it  advisable  to  omit  its  name  entirely 
from  the  service  which  it  furnished  to  financial  institutions,  and  to 
have  at  the  top  of  the  frame  simply  the  name  of  the  bank  which  sub- 
scribed for  the  service,  the  defendants  have  slavishly  copied  this 
service,  and  have  also  refrained  from  using  their  name  upon  their 
competing  service. 

While  there  are  some  details  of  plaintiff's  claim  which  are  sufficiently 
in  doubt  to  necessitstte  the  decision  of  its  rights  thereto  upon  a  trial, 
the  denial  at  this  time  of  all  the  relief  which  the  plaintiff  has  demanded 
is  not  to  be  taken  as  an  expression  of  our  opinion  upon  the  merits 
of  the  controversy.  For  the  present  it  is  sufficient  to  say  that  we  be- 
lieve that  plaintiff  is  entitled  to  a  temporary  injunction  restraining 
the  defendants,  pending  the  trial  of  this  action,  from  further  violation 
of  plaintiff's  rights  in  the  following  particulars:  First,  in  the  use  of 
the  heading  used  by  them  upon  their  ordinary  news  service,  which, 
as  has  been  shown,  simulates  that  used  by  plaintiff,  the  particular  part 
thereof  which  is  most  objectionable,  and  the  use  of  which  should  be 
absolutely  discontinued,  being  the  combination  of  wire  towers  and 
other  structural  representations  which  produce  the  effect  of  plaintiff's 
heading;  second,  in  the  use  of  the  contract  slips  or  blanks  which  in 
color,  language,  shape,  and  arrangement  are  copies  of  those  used  by 
plaintiff.^  These  being  the  more  glaring  instances  of  unfair  trade 
competition,  and  those  by  which  the  greatest  damage  is  likely  to  be 
wrought  to  plaintiff,  pending  a  trial  of  the  other  issues,  the  relief 
sought  is  granted  to  that  extent. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted  to  the  extent  indicated, 
with  $10  costs.    Settle  order  on  notice.    All  concun 


W^AKSJSK  LAKE  DEVELOPMENT  CORPORATION  v.  HANNAN. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  7,  1921.) 

Fleadbiff  <d=»323(l)^-MoTlqK  papers  for  bfll  of  paitleiilars  muflt  cAow  merits. 

Under  rule  28,  General  Rules  of  Practice,  requiring  motions  for  re- 
lief to  which  a  party  is  not  entitled  as  matter  of  right  to  be  made  on 
I>apers  showing  merits,  the  old  technical  affidavit  of  merits  is  not  enough, 
and  moving^  papers  for  a  bill  of  particulars  must  show  that  some  good 
purpose  would  be  served  thereby. 

^5»For  other  casaa  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Special  Term,  Sullivan  County. 

Action  by  the  Wanaksink  Lake  Development  Corporation  against 
John  Hannan.  From  an  order  directing  the  furnishing  of  a  bill  of 
particulars,  plaintiff  appeals.    Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Watts,  Oakes  &  Bright,  of  Middletown  Qohn  Bright,  of  Middletown, 
of  counsel),  for  appellant.    * 

Henry  Hirschberg,  of  Newburgh  (John  D.  Lyons,  of  Monticello,  of 
counsel),  for  respondent. 

WOODWARD,  J.  The  complaint  in  this  action  alleges  ownership 
in  the  plaintiff  of  certain  premises  described  in  detail  from  the  28th  day 
of  October,  1918 ;  that  tibe  plaintiff  is  now  in  possession  of  the  lands, 
premises,  water,  and  lands  under  water,  and  rights  and  easements,  con- 
veyed under  a  certain  deed  of  the  above-mentioned  date ;  that  at  divers 
times  since  the  said  28th  day  of  October,  1918,  and  continuously  during 
the  balance  of  the  year  1918  and  the  years  1919  and  1920,  prior  to  the 
commencement  of  this  action,  while  the  plaintiff  was  the  owner  and 
in  possession  of  the  premises,  rights,  and  easements  aforesaid,  said 
defendant  and  his  agents  and  servants,  without  any  leave  or  authority 
of  the  plaintiff  whatsoever,  tmlawfuUy  and  wrongfully  has  entered 
upon  the  aforesaid  premises  of  the  plaintiff,  and  has  maintained  and 
has  had  a  large  number  of  boats  upon  the  waters  aforesaid,  etc.  The 
complaint  then  alleges  that  thfe  defendant  and  those  acting  under  him 
threaten  to  continue  the  trespass  upon  its  premises,  and  ask  for  a  per- 
manent injunction  restraining  such  acts. 

The  answer  denies  the  material  allegations  of  the  complaint,  and  sets 
up  several  alleged  defenses,  including  adverse  possession  and  prescrip- 
tive rights,  as  well  as  those  of  a  riparian  owner.  After  the  case  was 
declared  ready  for  trial  by  the  defendant,  and  subsequent  to  a  post- 
ponement at  the  suggestion  of  the  plaintiff,  the  defendant,  by  an  order 
to  show  cause,  moved,  the  court  for  a  bill  of  particulars  of  the  plaintiff's 
claim,  and,  this  order  having  been  granted,  the  plaintiff  appeals  to  this 
court. 

While  it  is  true  that  the  com.plaint  is  long,  the  most  of  it  is  devoted  to 
a  description  of  the  various  parcels  of  land  involved  in  the  litigation,  all 
of  which  appears  to  have  been  conveyed  to  the  plaintiff  by  a  single 
deed,  bearing  date  of  October  28,  1918,  and  there  would  seem  to  be  no 
reason  for  so  much  of  the  order  as  directs  the  plaintiff  to  give  "the  lo- 
cation of  the  said  lands  with  respect  to  the  lands  of  the  defendant, 
roads  and  highways."  Just  why  the  plaintiff  should  be  called  upon  to 
determine  what  are  the  lands  of  the  defendant,  or  what  roads  and  high- 
ways bound,  intersect,  or  otherwise  have  relation  to  its  premises,  does 
not  occur  to  us.  The  issue  in  this  case  is  the  ownership  of  the  premises 
and  of  the  rights  which  the  plaintiff  claims  under  the  particular  deed 
mentioned  and  described  in  the  complaint.  The  plaintiff's  allegations 
are  denied.  It  must  prove  its  ownership,  and  no  good  reason  suggests 
itself  why  the  defendant  should  be  given  the  particular  details  as  to 
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how  the  plaintiflF's  premises  may  be  related  to  the  lands  of  the  defend- 
ant, or  of  the  roads  and  iiighways,  without  limit. 

Neither  are  we  able  to  discover  from  anything  in  the  moving  papers 
why  the  plaintiflf  should  be  called  upon  to  give  the  "number  of  acres 
covered  by  water  by  virtue  of  the  description  set  forth  in  paragraph  2 
of  said  complaint,  and  the  location  thereof  with  respect  to  the  bounda- 
ries of  the  said  lands."  The  plaintiff  must  prove  its  cause  of  action ; 
it  must  show  the  ownership  of  the  premises  and  the  rights  djescribed, 
and  that  the  defendant  is  a  trespasser  upon  those  rights;  and  if  the 
proof  does  not  show  that  the  waters  of  the  lake  are  in  the  ownership  . 
and  control  of  the-plaintiff  then  the  cause  of  action  fails.  The  defend- 
ant knows  the  location  of  his  own  lands.  It  may  be  that  he  has,  by  rea- 
son of  ownership  of  lands  abutting  upon  the  lake,  certain  riparian  rights 
which  may  be  asserted ;  but,  with  the  burden  upon  the  plaintiff  to  es- 
tablish its  exclusive  rights,  there  would  seem  to  be  no  good  reason 
why  it  should  be  called  upon  to  give  details  of  its  ownership  in  advance. 

Just  what  good  purpose  would  be  served  by  "a  statement  as  to  wheth- 
er or  not  said  premises  consist  of  more  than  one  par.cel,  and  whether, 
if  separate  parcels,  they  comprise  one  parcel  by  reason  of  their  lying 
contiguous  to  one  another,"  does  not  occur  to  us,  and  no  explanation  is 
given  in  the  moving  papers.  Rule  23  of  the  General  Rules  of  Practice 
requires  that  "all  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  right  shall  be  made  upon  papers  showing  merits,  and  the  good 
faith  of  the  prosecution  or  defense,"  and  it  is  now  consistently  held 
that  the  old  technical  affidavit  of  merits,  such  as  appears  in  the  pres- 
ent case,  is  not  sufficient.  In  Rothschild  v.  Haviland,  172  App.  Div. 
562,  158  N.  Y.  Supp.  661,  the  court  say : 

*The  afSdavlt  of  the  defendant,  upon  which  the  motion  Is  based,  con- 
tains a  formal  affidavit  of  merits,  but  does  not  state  any  facts  showing  merits 
and  the  good  faith  of  the  defense,  as  required  by  rnle  23  of  the  General  Rules 
of  Practice.  It  has  been  repeatedly  held  that  a  defendant,  applying  to  a 
court  for  an  order  opening  his  default,  must  show  as  a  condition  precedent 
to  the  granting  of  the  relief  facts  establishing  a  meritorious  defense,  and  an 
affidavit  of  merits  alone  is  not  sufficient.  Heischober  v.  PoUshook,  152  App. 
Div.  193,  195;  Clews  v.  Peper,  112  App.  Div.  430.  •  •  •  Insistence  on 
the  observance  of  the  rale  makes  for  the  orderly  administration  of  justice^ 
and  Is  not  the  enforcement  of  a  mere  tedinical  rule  of  practice." 

Sec  Milkman,  aa  Trustee,  v.  Casesa,  175  App.  Div.  904,  161  N.  Y. 
Supp.  1134;  Troy  &  Albany  Steamboat  Co.  v.  Terry  &  Tench  Co., 
192  App.  Div.  764,  183  N.  Y.  Supp.  368. 

In  the  latter  case  a  bill  of  particulars  was  denied  upon  moving 
papers  very  like  those  here  under  consideration,  and  the  rule  was  stated 
and  enforced  that — 

"The  moving  papers  must  show  to  the  court  the  facts  and  circnmstances 
from  which  merit  in  the  application  for  relief  may  be  Inferred." 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements.  All  concur. 
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PEOPLE  T.  ALABODA. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  7,  1921.) 

L  Statutes  ^=^239 — Cbaoffiitg  eommon  law  sMetty  constnied. 

Statutes  changing  the  common  law  are  strictly  constnied,  and  the 
latter  will  be  held  to  be  no  further  abrogated  than  the  clear  import  of 
the  language  used  In  the  statute  absolutely  requires. 

2.  Lareen^  <&=>15(2)— One  hiring  automobile  not  guilty  of  larceny,  thougb 
he  fails  to  retum  same  at  time  stipulated. 

Under  Penal  Law,  §  1293-a,  declaring  one  who  takes  and  operates  an 
automobile  without  the  consent  of  the  owner,  for  the  taker's  own  profit 
use,  or  purpose,  guilty  of  larceny,  one  hiring  an  automobile  on  a  mileage 
basis,  to  be  returned  by  a  certain  hour,  is  not  guilty  of  larceny,  though 
he  keeps  it  beyond  such  hour ;  the  statute  not  changing  the  common  law 
as  to  conversion,  as  it  does  not  deal  with  cases  in  which  one  has  come 
into  possession  of  another's  property  for  his  own  purposes  with  the  con- 
sent of  the  owner,  and  there  being  no  crime  involved  in  a  mere  breach  of 
contract  unless  the  Legislature  has  clearly  decreed  so. 

Appeal  from  Essex  County  Court. 

John  Alaboda  was  convicted  of  larceny,  under  Penal  Law,  §  1293-a. 
From  the  judgment  rendered  on  the  verdict  of  the  jury,  he  appeals. 
Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Fred  W(.  Dudley,  of  Port  Henry,  for  appellant. 

O.  Byron  Brewster,  Dist.  Atty.,  of  Elizabethtown,  for  respondent, 

WOODWARD,  J.  There  is  very  little  dispute  about  the  essential 
facts.  The  defendant  went  to  the  automobile  livery  of  one  Loucks, 
in  the  village  of  Port  Henry,  on  the  Sth  day  of  June,  1919,  and  hired 
a  Ford  automobile.  He  was  to  furnish  his  own  oil  and  gasoline  and 
to  pay  15  cents  per  mile  for  the  actual  mileage  of  the  car;  the  des- 
tination being  uncertain.  Loucks  testifies  that  he  insisted  that  the  car 
must  be  returned  not  later  than  7  o'clock  the  next  morning,  and  the 
defendant  insists  that  there  was  no  bargain  as  to  the  time  he  should 
keep  the  car;  that  Loucks  said  it  was  all  right  when  he  told  him  he 
did  not  know  how  long  he  would  be  gone.  The  fact  that  the  condition 
of  hiring  was  upon  a  mileage  basis  would  seem  to  indicate  that  the 
defendant's  theory  of  the  hiring  was  at  will  rather  than  for  a  limited 
time,  but  in  the  view  we  take  of  the  statute  this  is  not  very  material. 
The  defendant  in  fact  did  not  return  the  car  the  next  morning.  On 
the  contrary,  he  kept  it  for  several  days,  driving  it  afternoons  and 
evenings  about  the  village  of  Port  Henry,  parking  it  in  front  of  his 
home  near  the  Loucks  garage  when  it  was  not  in  use.  It  is  not  claim- 
ed that  he  made  any  effort  to  conceal  the  car,  or  evidenced  any  pur- 
pose inconsistent  with  his  theory  of  the  hiring.  On  the  evening  of 
the  fourth  day  the  defendant  drove  the  car  to  Crown  Point,  seven  or 
eight  miles  from  Port  Henry,  where  the  car  was  disabled.  The  de* 
fendant  returned  to  Port  Henry,  and  on  the  following  morning  sent 

As>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Olgetts  ft  Indexes 
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his  friend  Zhanesky  to  Loucks  to  tell  him  of  the  condition  of  the  car 
and  its  whereabouts,  and  the  latter  sent  for  t!ie  car  and  had  it  brought 
home. 

There  appears  to  have  been  some  eflFort  at  a  settlement  between  the 
parties,  and  the  matter  drifted  along  for  several  months,  when  Loucks 
procured  the  indictment  of  the  defendant  upon  the  theory  that  he 
was  guilty  of  larceny  under  the  provisions  of  section  1293-a  of  the 
Penal  Law  (Consol.  Laws,  c.  40),  and  upon  the  trial  of  the  action 
the  learned  trial  court  charged  the  jury  that  under  the  statute  any 
"person  who  without  the  consent  of  the  owner  shall  *  *  ♦  use 
or  operate  *  *  *  an  automobile  *  *  *  for  his  own  profit, 
use  or  purpose,  steals  the  same  and  is  guilty  of  larceny."  No  excep- 
tion was  taken  to  this  charge,  but  counsel  for  defendant  asked  the  court 
to  charge  "that,  if  the  defendant  acquired  the  possession  of  the  car 
with  the  consent  of  the  owner,  Mr.  Loucks,  then  the  use  thereof  did 
not  constitute  larceny,  even  if  he  retained  it  longer  than  was  agreed 
upon  that  he  should  retain  it/'  The  court  charged  this  request,  "with 
the  modification  that  the  defendant  is  not  guilty  so  far  as  he  used  the 
car  and  kept  it  within  the  consent  given  by  the  owner  of  the  car," 
which,  of  course,  practically  rendered  the  charge  negative  upon  the 
real  question  supposed  to  be  at  issue.  The  defendant  then  asked  the 
court  to  charge  "that,  even  if  the  defendant  was  required  tmder  the 
terms  of  the  letting  to  return  the  car  by  7  o'clock  on  the  following 
morning,  and  if,  failing  in  that,  he  retained  the  car  under  such  cir- 
cumstances that  Loucks  had  knowledge  of  it  and  made  no  demand  for 
its  return,  his  consent  to  the  further  use  may  be  inferred."  This  was 
charged,  and  the  jury  retired.  Subsequently  the  jury  returned  and 
asked  for  further  instructions,  and  the  court  responded  as  follows : 

"As  for  as  I  can  go,  gentlemen,  Is  to  say  that  the  case  turns,  as  I  see  it, 
nXWD  the  question  of  whether  defendant  did  or  did  not  have  the  consent  of  the 
owner,  and  that,  under  the  circumstances  testified  to  by  witnesses,  is  a  ques- 
tion of  fact  for  you  to  determine.  If  you  reach  the  conclusion  that  the 
defendant,  in  his  use  of  this  car  during  the  time  he  had  it  in  his  possession, 
had  the  consent  of  Mr.  Loucks,  the  owner,  to  the  use  of  the  car,  then  there  was 
no  crime  committed  here ;  but  if  you  find  that  he  used  that  car  for  his  own 
purposes  and  his  own  profit,  without  the  consent  of  the  owner,  then  you  could 
bring  in  a  verdict  of  ^Ity.    That  is  as  far  as  I  feel  that  I  can  go." 

• 

The  jury  brought  in  a  verdict  of  guilty,  with  a  strong  reccwnmen- 
dation  for  clemency,  and  defendant  moved  to  set  aside  the  verdict  as 
against  the  weight  of  evidence  and  contrary  to  the  law,  and  the  ques- 
tion is  presented  upon  this  appeal  whether  the  court  correctly  stated 
the  law  to  the  jury. 

[1]  It  is  conceded  that  at  common  law  the  defendant  would  not 
be  guilty  of  any  crime ;  he  would  not  be  liable  at  common  law  for  con- 
version without  a  demand  for  the  return  of  the  property,  he  having 
come  into  possession  lawfully.  The  statute  here  under  consideration 
is  penal  in  character;  it  makes  that  larceny  which  might  not  other- 
wise constitute  the  crime.  In  other  words,  it  changes  the  common  law 
upon  the  subject  of  larceny  in  respect  to  autom(5)iles,  establishing  a 
different  standard  from  that  prevailing  in  respect  to  other  personal 
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property.  Statutes  changing  the  common  law  are  to  be  strictly  con- 
strued, and  the  latter  will  be  held  to  be  no  further  abrogated  than  the 
clear  import  of  the  language  used  in  the  statutes  absolutely  requires. 
People  V.  Palmer,  109  N.  Y.  110,  16  N.  E.  529,  4  Am.  St.  Rep.  423; 
Fitzgerald  v.  Quann,  109  N.  Y.  441,  17  N.  E.  354;  Dean  v,  M.  E-  R. 
Co.,  119  N.  Y.  540,  23  N.  E.  1054.  The  common  law,  which  has  the 
force  of  statutes  until  altered  or  repealed  (Rosin  v.  Lidgerwood  Mfg. 
Co.,  89  App.  Div.  245,  247,  86  N.  Y.  Supp.  49,  and  authority  there 
cited),  is  not  presumed  to  be  changed  by  any  doubtful  statutory  pro- 
visions; the  presumption  is  that  no  such  change  is  intended,  unless 
the  statute  is  explicit  and  clear  in  that  direction.  Jones  v.  City  of 
Albany,  151  N.  Y.  223,  228,  45  N.  E.  557. 

[2]  If  we  read  the  statute  (Penal  Law,  section  1293-a)  in  the  light 
of  these  principles,  we  shall  find  that  there  is  no  effort  to  change  the 
common-law  rule  in  relation  to  conversion,  and  that  there  has  been 
no  purpose  on  the  part  of  the  Legislature  to  deal  with  a  case  in  which 
the  person  has  come' into  possession  of  the  property  for  his  own  pur- 
poses with  the  consent  of  the  owner.  The  statute  has  full  scope  for 
useful  operation  when  it  is  applied  to  the  mischief  sought  to  be  rem- 
edied, without  extending  it  to  cases  which  were  obviously  not  within 
the  contemplation  of  the  Legislature.  It  does  not  purport  to  deal  with 
the  matter  of  lawful  possession  for  one's  own  use,  or  a  violation  of 
the  obligation  to  return  it  at  an  agreed  time,  but  has  reference  to  a 
possession  of  a  chauffeur  or  other  person,  "who  without  the  consent 
of  the  owner  shall  take,  use,  operate  or  remove,  or  cause  to  be  taken, 
used,  operated  or  removed  from  a  garage.  Stable,  or  other  building 
or  place  or  from  any  place  or  localfty  on  a  private  or  public  highway, 
park,  parkway,  street,  lot,  field,  inclosure  or  space  an  automobile  or 
motor  vehicle,  and  operate  or  drive  or  cause  the  same  to  be  operated 
or  driven  for  his  own  profit,  use  or  purpose."  The  possession  of  the 
chauffeur  for  the  purposes  of  the  owner  often  involves  his  operation 
of  the  machine  with  no  apparent  relation  to  the  master's  business,  and, 
of  course,  gives  opportunity  for  the  abuse  of  this  situation. 

The  placing  of  a  car  in  a  garage  for  the  purpose  of  repair,  cleaning, 
oiling,  etc.,  exposes  the  car  to  the  same  danger  of  use,  and  it  is  often 
necessary  to  try  the  machine  to  determine  whether  the  repairs  made 
are  effective  and  operating  correctly,  and  such  operation  is,  of  course, 
with  the  owner's  implied  consent,  and  if  the  person  who  is  thus  in- 
trusted with  the  car  for  any  of  these  purposes  takes  it  and  operates 
it,  or  permits  it  to  be  operated,  for  the  profit  or  purpose  of  persons 
other  than  the  owner,  without  the  latter's  consent,  he  is  within  the 
mischief  of  the  statute ;  and  it  was  this  kind  of  a  situation  which  the 
statute  attempted  to  deal  with.  When  a  man  goes  to  a  livery  stable 
and  hires  an  automobile  from  the  owner,  he  has  it  with  the  consent 
of  such  owner,  and  the  Legislature  cannot  be  presumed  to  have  in- 
tended that  the  owner  could,  by  a  limitation  upon  the  time,  about 
which  there  might  easily  be  mistake,  involve  the  hirer  in  a  crime, 
where  no  criminal  intent  was  involved. 

It  is  not  disputed  in  this  case  that  the  defendant  hired  the  automo- 
bile for  an  indefinite  distance ;  the  compensation  was  agreed  upon  the 
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basis  of  mileage,  and  if  the  prosecution's  construction  of  the  law  is 
to  prevail,  then,  if  the  car  broke  down,  so  that  it  could  not  be  returned 
before  7  o'clock  the  next  morning,  and  the  defendant  operated  it  sub- 
sequent to  that  time,  in  returning  it  to  the  owner,  he  wojild  be  guilty 
of  a  felony.  No  such  absurdity  was  contemplated.  Crime  is  not  in- 
volved in  a  mere  breach  of  contract,  unless  the  Legislature  has  clearly 
and  unmistakably  decreed  that  this  shall  be  the  result.  Assuming  that 
the  defendant  did  agree  to  have  the  car  back  the  next  morning  by  7 
o'clock,  he  merely  failed  to  keep  his  agreement — he  breached  the  con- 
tract— and  was  liable  for  any  damages  resulting;  but  he  did  not  com- 
mit a  crime,  and  it  has  never  been  the  policy  of  the  law  to  place  it  in 
the  power  of  individuals  to  make  that  a  crime  which  lacked  the  essen- 
tial elements  of  an  offense  against  society. 

If  the  owner  of  the.  car  had  demanded  the  car,  and  the  defendant 
had  refused  to  deUver  it,  there  would  have  been  a  conversion,  entitling 
the  owner  to  damages,  with  the  aid  of  an  execution  against  the  body ; 
but  there  is  nothing  in  the  statute  which  suggests  an  option  on  the 
part  of  an  owner  of  a  car  to  give  his  consent  to  the  use  of  a  vehicle  in 
such  a  manner  as  to  involve  the  hirer  in  a  crime  by  a  mere  lapse  of  time. 

The  judgment  appealed  from  should  be  reversed.    All  concur. 


(197  App.  Div.  382) 

MARTIN  v.  METROPOLITAN  LIFE  INS.  00. 

(Supreme  Cotxrt,  Appellate  Division,  First  Department.    July  1,  1921. j 

Master  and  soraat  <^=>375(1) — ^Injury  io  elevator  a*  noon  held  in  course  of 
employmeot*  within  Compensation  Law. 

Where  an  employer  maintained  a  lunch  room,  where  it  served  free 
lunch  to  its  employees,  and  an  employee,  after  being  on  that  floor,  returned 
to  the  floor  below,  where  she  had  worked,  and  was  injured  In  the  elevator 
while  leaving  the  building,  the  accident  arose  In  the  course  of  employ- 
ment, whether  the  employment  be  deemed  to  extend  over  the  noon  recess 
or  not,  fm:  the  employer  was  bound  to  furnish  a  safe  exit  from  the  place 
of  empl^ment;  hence  recovery  was  governed  by  the  Workmen's  Com- 
pensation Law,  and  an  action  for  negligence  could  not  be  maintained. 

Page,  J.,  dissenting. 

Appeal  from  Trial  Term,  Ne\v  York  County. 

Action  by  Catherine  Martin  against  the  Metropolitan  Lif e  Insurance 
Company.  From  a  verdict  for  plaintiff,  and  an  order  denying  a  motion 
for  new  trial,  defendant  appeals.  Judgment  reversed,  and  complaint 
dismissed.  _ 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (Frank  Verncr  Johnson,  of 
New  York  City,  of  counsel,  and  William  J.  TuUy,  E.  Clyde  Sherwood, 
and  Harry  C.  Bates,  all  of  New  York  City,  on  the  brief),  for  appellant 

Joseph  Jeromer,  of  New  York  City  (Moses  Feltenstein,  of  New 
York  City,  of  counsel,  and  Harold  R.  Medina,  of  New  York  City,  on 
the  brief),  for  respondent. 

6a»For  other  eases  see  Mime  topic  &  KSY-NUMBER  in  aU  Key-Numbered  Digeets  A  Indexes 
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SMITH,  J.  The  action  is  for  negligence.  The  plaintiff  was  employ- 
ed by  the  defendant  in  its  tracing  department  on  the  eleventh  floor  of 
its  building.  No.  1  Madison  avenue.  New  York  City.  This  is  a  large 
building,  occupying  the  entire  block,  owned  by  defendant,  and  occupied 
both  by  the  defendant  and  by  tenants.  Elevator  service  is  maintained 
in  the  building  for  the  use  of  employees  and  others,  and  it  was  in  con- 
nection with  the  use  of  one  of  these  elevators  that  the  plaintiff  was  in- 
jured. 

It  seems  to  have  been  assumed  upon  the  trial  that  the  defendant  was 
included  among  the  employers  who  were  contemplated  by  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67),  and  that  it  employed- 
more  than  four  people,  who  were  thus  engaged  in  a  hazardous  employ- 
ment within  the  protection  of  the  act,  and,  defendant  thus  employing 
more  than  four  people  in  a  hazardous  employment,  all  of  the  employees 
are  brought  within  the  protection  of  the  act.  Matter  of  Krinsky,  193 
App.  Div.  557,  184  N.  Y.  Supp.  443 ;  Matter  of  Europe,  231  N.  Y.  105, 
131  N.  E.  750,  Court  of  Appeals,  April  19,  1921. 

The  main  question  argued  is  as  to  whether  this  injury  happened  while 
in  the  defendant's  employ  and  arising  out  of  such  employment.  The 
work  of  the  plaintiff  was  upon  the  deventh  floor.  Upon  the  twelfth 
floor  there  was  a  luncheon,  furnished  free  to  all  the  employees.  There 
was  no  elevator  service  between  the  eleventh  and  twelfth  floors.  The 
employees  were  given  35  minutes  to  procure  their  luncheon,  either  with- 
in the  building  or  without,  or  for  such  use  as  they  might  make  of  the 
time,  if  they  did  not  care  to  procure  luncheon.  Upon  the  day  in  ques- 
tion the  plaintiff  went  from  the  eleventh  to  the  twelfth  floor,  procured 
her  luncheon,  came  back  to  the  eleventh  floor,  went  to  her  desk  and  got  • 
her  pocket  book,  and  started  down  the  elevator.  The  exact  purpose 
for  which  she  came  down,  perhaps,  is  not  clear.  There  is  some  evi- 
dence that  her  purpose  was  a  personal  one,  in  order  to  get  a  birthday 
present  for  her  sister,  whose  birthday  was  the  succeeding  day.  This, 
however,  I  do  not  deem  to  be  very  material,  in  view  of  the  construction 
which  I  have  placed  upon  the  statute  in  question.  Whil#the  statute 
requires  that  in  order  to  come  within  the  act  the  injury  must  arise  out 
of  and  in  the  course  of  the  employment,  it  necessarily  covers  any  act 
done  as  incidental  to  that  emplo)rment.  See  section  10;  Id.  §  3,  subd. 
7,  as  amended  by  Laws  1917,  c.  705. 

In  this  case,  with  the  service  performed  upon  the  eleventh  floor,  the 
defendant  was  required,  incident  to  the  employment,  to  furnish  elevator 
service  which  would  make  a  safe  entrance  and  a  safe  exit  to  her  place 
of  employment.  The  fact  that  this  elevator  was  used  by  other  people 
and  by  tenants,  or  the  public,  does  not  matter,  as  long  as  it  is  fur- 
nished by  the  defendant,  and  as  long  as  it  is  necessary  to  the  per- 
formance of  the  plaintiff's  work.  The  plaintiff  was  coming  down 
the  elevator,  and  by  reason  of  the  negligence  of  the  operator  of  the 
elevator,  as  she  was  about  to  get  out,  the  elevator  started  up  and 
caused  her  injuries,  for  which  she  complains.  It  cannot  matter  if  the 
plaintiff  was  coming  from  the  building  for  an  individual  or  personal 
purpose ;  when  she  leaves  the  building  at  night  and  goes  to  her  home, 
that  is  for  a  personal  purpose.  The  defendant  is  boimd  to  furnish  a 
safe  entrance  and  a  safe  exit  at  any  time  that  her  service  is  not  rcquir- 
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€d.  In  fact,  if  the  employment  be  not  deemed  to  extend  over  the  noon 
recess,  the  defendant  could  require  the  plaintiff  to  leave  the  building. 
That  safe  entrance  and  safe  exit  which  the  defendant  is  required  to  fur- 
nish in  addition  to  this  employment  is  a  safe  exit  at  any  time  for  any 
purpose  when  the  plaintiff's  time  is  not  demanded  under  her  contract 
in  the  defendant's  building. 

This  case  is  clearly  distinguishable  from  Pierson  v.  Interborough 
Rapid  Transit  Co.,  184  App.  Div.  678,  172  N.  Y.  Supp.  492.  affirmed 
227  N.  Y.  666,  126  N.  E.  920,  because  that  was  not  a  necessary  exit,  but 
one  which  Pierson  was  at  liberty  to  choose  or  not,  as  he  might  elect.  It 
was  there  held  that  in  his  choice  of  the  use  of  the  elevated  railroad  for 
a  personal  purpose  he  was  not  continuing  in  the  employment.  The 
same  distinction  exists  in  Kowalek  v.  New  York  Consol.  R.  Co.,  229 
N.  Y.  489,  128  N.  E.  888.  There  is  no  case  holding  that,  where  by 
reason  of  the  necessities  of  the  situation  the  defendant  is  required  to 
furnish  access  and  exit,  that  such  access  and  exit  are  not  necessarily 
incidental  to  the  work  performed,  and  an  injury  occurring  in  connec- 
tion therewith  is  not  an  injury  which  is  covered  by  the  Workmen's 
Compensation  Law.  The  case  of  Ross  v.  John  Hancock  Mutual  Life 
Ins.  Co.,  222  Mass.  560,  111  N.  E.  390,  is  distinguishable  because  the 
elevator  was  not  there  being  used  as  an  exit  from  the  building,  but  was 
being  used  for  the  purpose  of  going  from  one  floor  to  another  in  the 
building  to  accomplish  an  individual  purpose,  and  not  in  the  business  of 
the  defendant.  That  case  would  seem  to  be  in  harmony  with  Di  Salvio 
V.  Menihan  Co.,  decided  by  our  Court  of  Appeals,  225  N,  Y.  123,  121 
N.  E.  766. 

In  the  Kowalek  Case,  229  N.  Y.  489, 128  N.  E.  888,  the  rule  is  stated : 

*'It  Is  a  general  rule  that  if  an  employee  Is  injured  on  tlie  premises  of  the 
employer  in  going,  with  reasonable  dispatch  and  method,  to  or  from  actual 
performance  of  the  specific  duties  of  the  employment,  by  a  way  provided  by  the 
employer  or  reasonably  used  by  the  employee,  compensation  must  be  awarded. 
The  going  to  and  from  the  actual  wotk  and  the  risk  involved  in  it  are  reason- 
ably incidental  to  the  employment." 

In  the  Pierson  Case,  184  App.  Div.  678,  172  N.  Y.  Supp.  492,  af- 
firmed 227  N.  Y.  666,  126  N.  E.  920,  upon  which  the  plaintiff  relies. 
Judge  Sheam  said: 

"Furthermore,  it  seems  right  that  a  motorman  or  guard  who  has  been 
taken  to  the  end  of  the  line  and  is  compelled  to  lay  off  for  two  hours  or  so 
before  the  next  run  should  be  protected  by  the  act  in  the  case  of  an  injury 
sustained  while  in  the  precincts  of  the  company  awaiting  his  next  tour  of 
duty.  There  would,  of  course,  be  no  question  but  that  a  motorman  who  had 
thus  gone  to  the  end  of  his  line  and  who  was  provided  a  waiting  place  a  few 
stations  removed  and  who  rode  dn  the  train  to  that  waiting  place  and  was 
injured  on  the  way  would  be  said  to  have  sustained  an  injury  growing  out 
of  and  in  the  course  of  his  employment.'* 

In  White  v.  Slattery  Co.,  236  Mass.  28,  127  N.  E.  597,  the  employee 
was  going  out  of  the  building  to  get  some  theatre  tickets,  using  an  ele- 
vator provided  for  the  employees.  The  opinion  of  the  court  in  part 
reads: 

*The  only  reasonable  inference  of  which  these  facts  and  the  evidence  are 
Busceptible  is  that  the  injury  to  the  plaintiff  arose  out  of  and  in  the  course 
of  her  employment.  •  •  ♦  When  she  entered  the  store  on  her  way  to  work 
and  pursued  the  proper  course  to  the  place  of  her  labors,  while  there  in  the 
performance  of  her  duties  as  employee  and  until  she  had  left  the  store  by  the 
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ordinary  means  of  exit,  she  was  engaged  in  the  pursuit  of  her  employment, 
entitled  to  the  protection  and  subject  to  the  limitations  of  the  workmen's 
compensation  act." 

And  further: 

"The  plaintiff  was  leaylng  the  store  of  her  employer  with  the  purpose  of 
doing  an  errand  on  her  own  account  having  no  relation  to  her  employment. 
That  fact  is  of  no  consequence  under  these  circumstances.  She  was  doing  it  on 
her  own  time  and  not  on  her  employer's  time.  She  was  in  this  x>articular  in 
the  same  condition  she  would  have  been  in  leaving  the  store  at  the  end  of  her 
labor  for  the  day.  She  had  a  right  under  the  terms  of  her  employment  to  go 
out  at  the  lunch  hour  on  her  own  affairs.  She  was  as  much  within  the 
scope  of  her  empToyment  as  were  any  of  the  employees  in  the  cases  cited 
where  they  have  been  held  within  the  protection  of  the  act" 

See  Latter's  Case  (Mass.)  130  N.  E.  637. 

It  seems  to  be  conceded  that  if  the  plaintiff  had  been  going  to  her 
work  and  had  been  injured  in  this  elevator,  she  would  come  within  the 
Workmen's  Compensation  Law  (Consol.  Laws.  c.  67),  and  I  do  not  un- 
derstand the  plaintiff's  counsel  to  contend  if  she  were  leaving  her  em- 
ployment at  the  end  of  the  day  that  she  would  not  be  within  the  Work- 
men's Compensation  Law.  The  distinction  upon  which  he  insists  is 
that  she  was  leaving  at  this  particular  time  on  a  personal  errand.  But 
within  the  White  Case  in  Massachusetts,  that  distinction  is  held  not  to 
alter  the  rule  of  law,  and  this  holding  is  well  supported  by  sound  reason, 
because  the  employer  not  only  contracted  to  furnish  her  a  safe  en- 
trance, but  a  safe  exit  whenever  she  had  occasion,  or  had  the  right  to 
leave  the  premises,  whether  for  further  work  on  behalf  of  her  employer 
or  for  her  own  purposes. 

In  my  judgment  the  plaintiff  is  covered  by  the  Workmen's  Compen- 
sation Law  and  cannot  recover  in  an  action  for  negligence. 

The  judgment  is  therefore  reversed,  with  costs,  aad  the  complaint 
dismissed,  with  costs. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  MERRELL,  JJ.,  concur. 

PAGE,  J.  (dissenting).  I  cannot  concur  with  the  view  of  the  majori- 
ty of  the  court  that  the  plaintiff  has  a  right  to  compensation  for  her 
injuries  imder  the  provisions  of  the  Workmen's  Compensation  Law, 
and  therefore  this  judgment  must  be  reversed.  The  plaintiff  was  em- 
ployed in  the  principal  office  of  the  defendant  at  No.  1  Madison  avenue 
in  the  city  of  New  York,  a  building  which  it  owned  and  operated.  This 
building  was  largely  occupied  by  the  company  for  its  offices ;  portions 
of  it,  however,  were  leased  to  tenants.  It  was  conceded  that  the  de- 
fendant had  complied  with  the  provisions  of  the  Workmen's  Compen- 
sation Law,  and  had  secured  compensation  to  its  employees  as  prescrib- 
ed therein,  and  that  its  employees,  including  this  plaintiff  were  subject 
to  the  provisions  of  that  statute.  The  sole  question,  therefore,  to  be 
determined,  is  whether  the  plaintiff's  injuries  arose  out  of  and  in  the 
course  of  her  employment.  See  section  10;  Id.  §  3,  subd.  7,  as  amend- 
ed by  Ivaws  1917,  c.  705.  The  facts  of  the  case  in  regard  to  the  injur>- 
areas  follows: 

The  plaintiff  was  employed  on  the  eleventh  floor  of  the  building. 
Her  working  hours  were  from  9  o'clock  in  the  morning  until  4:30  in 
the  afternoon,  with  35  minutes  for  luncheon,  rest,  and  recreation.    The 
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plaintifPs  time  for  luncheon  was  from  11 :45  until  12 :20.  The  defend- 
ant served  lunch  to  its  employees  on  the  twelfth  floor.  A  stairway  led 
from  the  eleventh  floor,  where  plaintiflF  was  employed,  to  the  twelfth 
floor.  On  January  23,  1920,  the  plaintiff,  having  finished  her  luncheon, 
came  down  the  stairway  from  the  Itmch  room  on  the  twelfth  floor  at  a 
little  after  12  o'clock  to  the  room  in  which  she  worked,  got  some  money 
from  her  desk,  and  took  one  of  the  regular  passenger  elevators  to  the 
ground  floor,  for  the  purpose  of  purchasing  a  gift  for  her  sister  at  a 
nearby  store.  When  the  elevator  came  to  a  stop  at  the  ground  floor  and 
the  doors  were  opened  by  the  operator,  the  plaintiff  was  the  first  to  leave 
the  car,  and  as  she  was  in  the  act  of  stepping  out  the  elevator  suddenly 
started  upward,  the  plaintiff's  head  came  into  contact  with  the  top  of 
the  door  frame,  and  she  fell  out  and  down  to  the  bottom  of  the  shaft, 
suffering  severe  injuries. 

'*The  words  'arising  out  of  and  in  the  course  of  the  employment'  have  a 
clear  and  definite  meaning,  and  an  award  can  be  made  under  the  statute 
only  when  the  injuries  arise  out  of  both."  Clark  v.  Voorhees  (CJourt  of  Ap- 
peals, AprU  19,  1921)  231  N.  T.  14, 181  N.  E.  553;  Matter  of  Schulta  ▼.  Cham- 
pion Welding  &  Mfg.  Co.,  230  N.  Y.  309,  130  N.  B.  304. 

''The  words  'arising  out  of  and  In  the  course  ot  employment'  are  conjunc- 
tive, and  relief  can  be  had  under  the  act  only  when  the  accident  arose  both 
'out  of  and  'In  the  course  of  employment  The  injury  must  be  received  (1) 
whUe  the  workman  is  doing  the  duty  he  Is  employed  to  perform,  and  also  (2) 
as  a  natural  Incident  of  the  work.  It  must  be  one  of  the  risks  connected  with 
the  employment,  flowing  therefrom  as  a  natural  consequence  and  directly 
connected  with  the  work."  Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148, 151,  112 
N.  E.  750,  751  (li.  B.  A.  1917A,  344) ;  Matter  of  Daly  y.  Bates  &  Roberts, 
224  N.  Y.  126,  120  N.  E.  118. 

The  Supreme  Judicial  Court  of  Massachusetts  has  said  in  relation  to 
the  same  phraseology  contained  in  the  Workmen's  Compensation  Act 
of  that  state:  ' 

.  "The  relief  is  so  new  that  the  tendency  may  be  to  inquire  only  as  to  the 
employment  and  the  injury  and  to  assume  that  these  two  factors  constitute 
ground  for  compensation.  But  the  essential  connecting  link  of  direct  causal 
connection  between  the  personal  Injury  and  the  employment  must  be  estabUsh- 
ed  before  the  act  becomes  operative.  The  personal  injury  must  be  the  result  of 
the  employment  and  flow  from  it  as  the  inducing  proximate  cause.  •  •  * 
The  direct  connection  between  the  personal  injury  as  a  result  and  the  em- 
ployment as  its  proximate  cause  must  be  proved  by  facts  before  the  right  to 
compensation  springs  into  being."  Madden's  Case,  222  Mass.  487,  495,  111 
N,  B.  379,  382  (L.  R.  A.  1916D,  1000). 

When  the  plaintiff  returned  from  lunch,  took  her  money,  left  the 
room  where  she  was  employed,  and  started  for  the  store,  she  was  not 
doing  anything  she  was  employed  to  do,  nor  was  it  anything  incident  to 
or  connected  with  the  employment  She  was  engaged  in  her  own  per- 
sonal affairs,  and  upon  business  of  her  own.  The  fact  that  the  eleva- 
tor she  used  may  have  been  one  that  she  would  have  used  in  coming  to 
or  returning  home  from  her  work  does  not  render  the  employer  liable 
under  the  act,  for  she  was  not.  using  it  for  that  purpose,  nor  for  the 
purpose  of  going  from  the  building  to  perform  some  work  incident  to, 
and  as  a  part  of,  her  duty  as  an  employee.  The  fact  that  injury  hap- 
pened in  the  employer's  building,  in  a  portion  of  which  the  plaintiff 
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worked,  does  not  bring  her  within  the  act  unless  she  was  at  the  time  en- 
gaged in  her  emplo)rment  and  the  injury  arose  out  of  the  emplo)mient* 
In  Matter  of  Urban  v.  Topping  Bros.,  184  App.  Div.  633,  172  N. 
Y.  Supp.  432,  the  employee  had  quit  work  at  5 :35,  his  quitting  time  be- 
ing 5 :30,  and  had  gone  to  the  door ;  but  remembering  that  some  of  his 
companions,  with  whom  he  usually  went  home,  were  still  in  the  build- 
ing, he  turned  back  and  thrust  his  head  into  the  shaft  of  the  freight 
elevator,  and  called  down  to  them,  and  was  crushed  by  a  descending 
car.  The  court  held  that  the  injury  did  not  arise  out  of  his  employ- 
ment. In  Pierson  v.  Interborough  Rapid  Transit  Co.,  184  App.  Div. 
678,  172  N.  Y.  Supp.  492,  affirmed  227  N.  Y.  666,  126  N.  E.  920,  a 
guard  in  the  employ  of  the  defendant  was  injured  during  a  two-hour 
.  period  oflf  duty,  by  the  collision  of  the  train  in  which  he  was  riding 
with  another  of  the  defendant's  trains,  while  he  was  on  his  w-ay  from  a 
terminal  where  he  had  just  finished  his  tour  of  duty  to  his  dentist's. 
The  court  held  that  the  injury  did  not  arise  out  of  or  in  the  course  of 
his  employment.  In  Matter  of  Kowalek  v.  N.  Y.  Consolidated  R.  R. 
Co.,  229  N.  Y.  489,  128  N.  E.  888,  an  employee,  who  had  finished  his 
work  for  the  day,  went  out  upon  the  station  platform  with  the  intentioa 
of  taking  a  passenger  train  to  his  home,  the  company  permitting  its 
employees  to  do  so  without  charge,  and  he  was  killed.  The  Court  of 
Appeals  held  that  the  injury  did  not  arise  out  of  or  in  the  course  of  his 
employment.  The  decedent  did  not  stand  on  the  platform  as  an  em- 
ployee, but  as  a  prospective  passenger. 

"The  danger  to  which  he  was  there  exposed  existed  as  to  all  persons  who- 
exercised  the  common  privilege  of  going  there  for  the  purpose  of  being  trans- 
ported. It  was  neither  connected  with  nor  increased  by  the  hazards  of  the 
actual  duties  of  the  employment."    229  N.  Y.  4»3,  128  N.  E.  889. 

In  Matter  of  Di  Salvio  v.  Menihan  Co.,  225  N.  Y.  123,  121  N.  E. 
766,  the  employee,  who  was  working  in  a  factory,  had  finished  the  work 
assigned  him  and  while  waiting  for  other  work  to  arrive  walked  across 
the  room  to  say  good-by  to  another  workman,  who  had  been  drafted 
and  was  about  to  leave  to  join  the  army.  While  talking  to  his  friend 
he  was  injured.  The  Court  of  Appeals  held  that  the  case  was  not  one 
for  compensation,  saying: 

"This  act  did  not  enable  him  either  directly  or  indirectly,  In  any  tangible 
sense,  the  better  to  perform  his  work,  discharge  his  duties,  or  carry  forward 
the  int^ests  of  his  employer.  It  was  not  a  natural  incident  to  the  work  for 
which  he  was  hired.  •  •  •  It  was  simply  and  solely  the  expression  of 
a  private  desire  and  the  consummation  of  a  personal  purpose." 

The  case  of  Ross  v.  John  Hancock  Mutual  Life  Ins.  Co.,  222  Mass. 
560,  111  N.  E.  390,  cited  with  approval  229  N.  Y.  494,  128  N.  E.  888, 
is  quite  similar  to  the  instant  case.  An  employee  of  the  defendant, 
working  on  the  tenth  floor,  during  the  lunch  period  entered  the  elevator 
for  the  purpose  of  delivering  a  Christmas  present  to  another  employee 
on  the  ninth  floor.  While  she  was  in  the  act  of  getting  oflf,  the  elevator 
started  and  she  was  fatally  injured.  The  elevator  was  owned  and  op- 
erated by  die  defendant,  and  the  building  was  occupied  also  by  others 
as  tenants.    The  court  held  the  action  maintainable,  saying: 
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''Plainly  the  fact  thai  the  plaintilTs  Intestate  was  in  the  general  employ 
•of  the  defendant  is  not  decisive.  In  this  building,  occupied  by  many  tenants, 
she  might  ride  in  the  elevator  in  pursuance  of  her  work  for  the  defendant,  or 
ahe  might  ride  entirely  on  her  own  business  as  a  passenger.  •  •  *  Outp 
side  of  her  working  hours,  however,  she  had  the  same  right  to  use  the  eleva- 
tor as  any  of  the  general  public.  During  the  luncheon  period  her  time  was 
her  own."    222  Mass.  561,  111  N.  B.  890. 

From  these  decisions  it  follows,  in  my  opinion,  that  we  should  hold 
that  at  the  time  that  the  iniury  happened  to  this  plaintiff  she  was  on  the 
elevator,  not  as  an  employee  of  the  defendant,  but  as  one  having  the 
same  rights  as  the  general  public,  and  the  dangers  to  which  she  was  thus 
exposed  did  not  arise  out  of  nor  were  they  incidental  to  her  emplojrment, 
but  were  such  as  were  common  to  all  passengers  on  elevators ;  that  she 
was  not  engaged,  at  the  time  of  the  injury,  in  the  work  of  her  employ- 
ment, and  the  injury  did  not  arise  out  of  her  employment.  Therefore 
she  was  not  within  the  Workmen's  Compensation  Law  and  could  main- 
tain the  action. 

The  verdict  of  the  jury  as  to  the  defendant's  n^ligence  and  the 
plaintiff's  freedom  from  contributory  negligence  was  fully  warranted. 


CONLEY  V.  UPSON  CO.  et  al. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    July  7,  1921.) 

1.  Master  and  servaol  <&=>398— Nollee  of  inlair  to  eye  held  not  siven  by  eom- 
pensation  daimant. 

An  employee,  on  getting  paper  shavings  in  his  eye,  was  taken  to  the. 
employer's  first-aid  room  where  the  eye  was  washed  out  with  boraclc 
add.  The  next  day  he  told  the  foreman  that  the  eye  was  sore  and  in- 
flamed, but  he  continued  his  work  for  several  months  without  farther 
complaint  A  month  after  the  accident  the  eye  began  to  lose  Its  vigor, 
and  eight  months  after  the  Injury  the  sight  was  entirely  gone.  He  neither 
consulted  a  physician  nor  asked  the  employer  to  furnish  one.  Held,  that 
the  requirement  of  Workmen's  Compensation  Law,  §  18,  as  to  the  giving 
of  notice  of  injury  within  10  days  after  receiving  injury,  had  not  been 
compUed  with. 

t.  Master  and  servaot  «=>4H— State  Indostrial  Confniwtfon  may  not  set 


aside  its  decision  denying  claim  for  eompensatlop;   "case:"  '^ward.'' 

Workmen's  Compensation  Law,  §  20,  provides  that  the  State  Industrial 
Commission,  within  80  days  after  submission  of  a  claim  to  it,  "shall  make 
or  deny"  an  award,  and  that  its  "decision"  shall  be  final  as  to  questions 
of  fact.  Section  23  provides  that  an  award  or  decision  of  the  Commis- 
sion shall  be  final  as  between  the  parties,  unless  reversed  or  modified  on 
appeal.  Section  22  provides  that  the  Commission,  In  case  of  a  change  in 
conditions,  may  review  any  award,  and  may  make  an  award  "ending, 
diminishing,  or  increasing"  the  compensation  previously  awarded.  Sec- 
tion 74  provides  that  the  power  of  the  Commission  over  each  "case" 
shall  be  continuing  and  it  may  change  former  findings  or  orders.  A  dep- 
uty commissioner  denied  an  application  for  compensation  on  the  ground 
that  no  notice  of  injury  had  been  given,  from  which  decision  no  appeal 
was  taken.  Held,  there  having  been  no  "award"  as  to  claimant,  and  the 
proceedings  relating  to  him  not  being  a  "case"  within  section  74,  the 

^s>For  other  cases  see  same  topic  A  KB7-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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GommifisioD  bad  no  power  to  reverse  the  decision  of  the  d^uty  com- 
xnissioner  and  award  compensation  to  claimant. 

[Bd.  Note.— For  other  definitions,  see  Words  and  Phrases^  First  and 
Second  Series,  Award;  Case.] 

John  M.  Kellogg,  P.  J.»  and  Kiley,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Philip  Con- 
ley,  employee,  opposed  by  the  Upson  Company,  employer,  and  the 
Travelers'  Insurance  Company,  insurance  carrier.  From  an  award 
of  compensation  by  the  State  Industrial  Commission,  the  employer 
and  insurance  carrier  appeal.    Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent  State  Industrial  Commission. 

WOODWIARD,  J.  [1]  The  claimant,  some  time  in  the  month  of 
May,  1918,  while  at  work  upon  a  pressing  machine,  had  some  shavings 
thrown  into  his  left  eye.  These  shavings  were  paper  shavings,  con- 
stituting a  part  of  the  materials,  apparently,  used  in  making  beaver 
boards.  The  claimant  was  sent  to  tfie  first-aid  room  maintained  by 
the  employer,  where  the  eye  was  washed  out  with  boracic  add,  and 
he  returned  to  his  work,  finished  the  day's  employment,  and  continued 
for  some  time  thereafter,  so  far  as  the  record  shows  making  no  com- 
plaint and  giving  no  notice  of  any  serious  trouble  with  his  eye.  He 
told  the  foreman,  the  day  following  the  accident,  that  it  was  inflamed 
and  sore ;  but  he  continued  to  work,  and  did  not  indicate  that  it  was 
anjrthing  of  importance.  He  says  that  the  next  month  after  the  acci- 
dent be  began  to  get  hazy  in  his  eyesight;  that  afterward  it  became 
worse,  and  in  the  month  of  January,  1919,  eight  months  after  the 
accident,  the  sight  was  completely  gone.  He  had  never  consulted  a 
physician,  or  asked  the  employer  to  furnish  a  physician,  until  after  the 
eye  had  fully  lost  its  sight,  according  to  his  own  testimony.  He  says 
that  he  consulted  a  lawyer  in  January;  but  it  was  not  until  Apnl, 
practically  a  full  year  after  the  accident,  that  he  called  a  physician; 
so  that  this  claimant,  knowing  that  his  eye  was  growing  worse  from 
month  to  month,  is  in  the  position  of  not  having  given  the  notice  re- 
quired by  section  18  of  the  Workmen's  Compensation  Law  (ConsoL 
Laws,  c.  67),  under  conditions  which  were  daily  increasing  the  risks 
of  the  employer,  if  compensation  was  to  be  paid. 

Giving  the  claimant  the  benefit  of  a  technical  construction  of  the 
act,  that  the  notice  was  not  required' until  "within  ten  days  after  dis- 
ability," because  under  section  18  of  the  act  (as  amended  by  Laws  1918, 
c.  634,  taking  effect  on  May  13,  1918)  the  notice  was  required  "within 
thirty  days  after  the  accident  causing  such  injury,"  he  says  that  this 
eye  had  totally  lost  its  sight  in  January,  1919,  and  certainly  he  was 
called  upon  to  give  the  notice  at  that  time,  if  he  was  to  come  within 
the  plain  letter  of  the  law.    But  if  the  employer  and  the  insurance  car- 
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rier  were  not  to  be  prejudiced  by  the  allied  serious  consequences  of 
this  apparently  trifling  accident,  they  were  entitled  to  notice  as  soon 
as  it  became  evident  that  the  eye  was  growing  worse;  they  had  a 
rigfit  to  have  the  claimant  treated  for  the  injury  at  a  time  when  treat- 
ment was  calculated  to  be  of  use  in  preventing  further  injury.  Such 
notice  as  was  given  by  the  washing  out  of  the  eye  at  the  first-aid  sta- 
tion on  the  occasion  of  the  accident  was  not  notice  that  this  eye  was 
likely  to  become  wholly  useless  within  a  period  of  eight  months.  It 
was  notice  of  a  trifling  injury,  such  as  the  first-aid  station  was  de- 
signed to  provide  for — nothing  more ;  and  the  fact  that  the  claimant 
went  back  to  his  work,  continuing  the  same  for  a  considerable  period, 
making  no  complaint,  justified  the  employer  in  concluding  that  the  first 
aid  had  fulfilled  its  legitimate  purpose  and  that  there  was  no  occasion 
for  further  action. 

The  claimant  alone  knew  ©f  the  serious  difficulty,  if  it  existed; 
good  faith  demanded  that  he  should  give  notice  at  a  time  when  notice 
would  be  of  use;  and  the  finding  of  the  State  Industrial  Commission 
that  the  employer  was  Viot  prejudiced  by  the  failure  to  give  the  notice 
which  the  statute  requires,  because  of  the  alleged  knowledge  of  the 
employer  and  the  furnishing  of  medical  aid,  is  without  support  in  the 
evidence.  The  only  notice  of  an  accident  which  came  to, the  employer 
was  such  as  to  fully  warrant  the  assumption  that  the  injury  was  purely 
incidental  and  of  no  permanent  eflfect,  and  the  conceded  conduct  of 
the  claimant  was  calculated  to  aid  in  this  conclusion.  His  claim  that 
he  was  afraid  of  losing  his  emplo3mient  is  not  an  excuse  for  failure 
to  give  notice  of  a  condition  which  is  imposing  a  burden  upon  others. 
There  is  no  medical  testimony  in  this  case  tending  to  show  that  the 
permanent  loss  of  eyesight  could  have  resulted  naturally  and  unavoid- 
ably from  this  trifling  injury.  Indeed,  there  is  no  testimony  in  the 
case  which  excludes  the  theory  that  the  loss  of  sight  was  not  due  to 
an  entirely  independent  cause. 

[2]  But  if  we  assume  that  there  is  evidence  upon  which  the  award 
might  have  been  based,  in  the  first  instance,  there  is  a  conclusive  deter- 
mination that  the  lack  of  notice  was  fatal  to  the  claimant's  right  to 
compensation,  and  unless  an  inferior  judicial  tribunal  may  review  its 
own  determinations  of  law  and  fact  the  award  now  before  us  may  not 
stand.  Deputy  Commissioner  Lang  held  a  hearing  upon  this  same 
claim  on  the  15th  day  of  October,  1919,  handing  down  the  following 
memorandum: 

"No  date  of  accident  fixed.  No  notice  of  accident  to  employer  in  accordance 
with  provision  of  law.  Claim  for  compensation  denied.  Case  dismissed.  If 
claimant,  at  any  future  time,  shall  he  able  to  establish  that  there  was  notice 
given,  case  may  be  reopened  on  his  presentation  of  the  fact.    Case  closed." 

The  claimant  has  not  shown  that  there  was  a  notice  in  accordance 
with  the  provisions  of  law.  He  has  shown  that  there  was  some  Imowl- 
edge  on  the  part  of  fellow  employees,  who  may  have  communicated 
the  fact  to  the  employer,  that  the  claimant  had  suffered  from  paper 
shavings  in  his  eye;  that  he  had  been  given  first  aid,  and  resumed 
his  work,  making  no  further  complaint  for  a  period  of  several  months, 
during  which  time,  he  now  claims,  Ee  was  growing  progressively  blind. 
It  is  to  be  noted  that  no  award  was  made ;  the  claim  was  denied ;  and 
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we  know  of  no  provision  of  law  by  which  a  claim,  which  has  beca 
denied  upon  a  hearing,  can  be  reopened,  except  by  an  appeal  in  the 
manner  provided  hy  the  statute. 

Section  20  of  the  Workmen's  Compensation  Law  provides  the  time 
and  method  of  procuring  a  hearing  upon  claims,  and  that — 

"witliln  thirty  days  after  a  claim  for  compensation  is  submitted  nnder  this 
section,  or  such  hearing  closed,  shall  make  or  deny  an  award,  determining 
such  claim  for  compensation,  and  file  the  same  in  the  office  of  the  commission. 
*  *  *  Immediately  after  such  filing  the  commission  shall  send  to  the  par- 
ties a  copy  of  the  decision.  •  •  •  rp^e  decision  of  the  commission  shall 
be  final  as  to  all  questions  of  fact,  and,  except  as  provided  In  section  twenty- 
three,  as  to  all  questions  of  law." 

All  this  has  been  complied  with ;  the  Commission  gave  notice  of  its 
decision  to  the  parties,  holding  that  the  lack  of  notice  was  fatal  to 
the  making  of  an  award,  and  section  23  provides  that — 

"an  award  or  decision  of  the  commission  shall  be  final  and  conclusive  upon 
all  questions  within  its  jurisdiction,  as  against  the  state  fund  or  between 
the  parties,  unless  reversed  or  modified  on  appeal  therefrom  as  hereinafter 
provided." 

There  was  never  any  appeal  from  the  decision  of  the  deputy  com- 
missioner, approved  by  the  Commission  in  sending  out  notice  of  the 
disposition  of  the  case;  but  the  Commission,  upon  the  suggestion  of 
counsel  to  the  Commission,  has  assumed  to  reverse  its  former  deci- 
sion and  to  reopen  the  case,  contrary  to  the  established  jurisprudence 
of  this  state.  Stephens  v.  Santee,  49  N.  Y.  35,  39;  People  ex  rel. 
Chase  v.  Wemple,  144  N.  Y.  478,  482,  39  N.  E.  397;  United  States 
V.  Burchard,  125  U.  S.  176,  8  Sup.  Ct.  832,  31  h.  Ed.  662;  People 
ex  rel.  Cohen  v.  York,  43  App.  Div.  138,  59  N.  Y.  Supp.  333 ;  Mat- 
ter of  Hyland  v.  Waldo,  158  App.  Div.  654,  658,  143  N.  Y.  Supp.  901 ; 
Matter  of  Equitable  Trust  Co.  v.  Hamilton,  226  N.  Y.  241,  245,  123 
N.  E.  380;  In  People  ex  rel.  Chase  v.  Wemple,  supra,  the  court  say: 

"It  is  the  general  rule  that  officers  of  special  and  limited  jurisdiction  can- 
not sit  in  review  of  their  own  orders  or  vacate  or  annul  them.  A  Justice  of 
the  peace  cannot  set  aside  or  alter  a  Judgment  after  he  has  entered  it. 
Stephens  r.  Santee,  49  N.  Y.  39.  The  nearest  approach  to  an  exception  is  in 
the  case  of  an  audit  hy  a  hoard  of  supervisors  to  which  the  learned  counsel 
for  the  appellant  calls  our  attention.  People  ex  rel.  Hotchkiss  v.  Super- 
visors, 65  N.  Y.  225.  That  case  explicitly  concedes  the  general  rule,  and  then 
goes  upon  the  ground  that  the  boards  of  supervisors  are  a  local  legislature 
and  exercise  quasi  Judicial  powers  only  in  a  qualified  sense.  I  know  of  no 
other  exception,  and  I  do  not  think  we  can  graft  upon  the  special  and  limited 
powers  of  the  comptroller  when  acting  judicially  the  general  powers  which 
belong  to  courts  of  original  jurisdiction." 

See  Matter  of  Equitable  Trust  Co.  v.  Hamilton,  supra,  where  the 
court,  at  page  245  of  226  N.  Y.,  at  page'  381  of  123  N.  E.,  say,  in  re- 
viewing die  audit  of  a  board  of  supervisors : 

"We  do  not  impair  the  efficacy  of  the  principle  that  quasi  Judicial  action, 
when  the  statute  intends  it  to  be  final,  may  not  thereafter  be  revoked"— 
citing  People  ex  rel.  Chase  v.  Wemple,  supra. 
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It  is  true  that  where  an  award  is  made  the  Commission  is  author- 
ized, upon  its  own  motion  or  upon  the  application  of  any  party  in  in- 
terest, on  the  ground  of  a  change  in  conditions,  at  any  time  to  re- 
view any  awar^,  and,  on  such  review,  may  make  an  award  ending,  di- 
minishing or  increasing  the  compensation  previously  awarded  (Work- 
men's Compensation  Caw,  §  22);  but  this  is  confined  to  an  award 
previously  ipade;  and  the  statute  in  the  very  next  section  makes  a 
clear  distinction,  between  an  award  and  a  decision,  and  the  same  dis- 
tinction runs  through  section  20  of  the  act.  "The  power  of  the  com- 
missioners respecting  the  dismissal  and  reinstatement  of  police  offi- 
cers," say  the  court  in  People  ex  rel.  Cohen  v.  York,  supra,  "is  one 
conferrea  by  law;  trials  are  regulated  by  law  and  the  .rules  of  the 
department.  *  *  *  There  was  no  duty  or  obligation  upon  the 
police  board  to  open  the  relator's  case  and  grant  him  a  rehearing. 
No  right  to  such  a  rehearing  was  given  him  by  law."  The  same  prin- 
ciple applies  in  the  case  now  under  consideration.  There  was  a  de- 
cision of  the  Commission,  subject  to  appeal  on  questions  of  law,  and 
the  claimant  neglected  to  procure  a  review  of  the  determination  in 
the  manner  pointed  out  by  the  statute,  and  he  has  no  right  to  a  re- 
hearing. If  there  had  been  an  award,  he  would  have  been  entitled  to 
a  rehearing  only  upon  the  ground  of  a  change  in  conditions  (section 
22),  and  no  facts  appear  in  this  case  to  show  any  change  in  the  con- 
ditions existing  at  the  time  of  the  hearing  here  under  review  from 
those  prevailing  upon  the  original  hearing. 

Section  74  of  the  act,  providing  that  "the  power  and  jurisdiction 
of  the  Commission  over  each  case  shall  be  continuing,  and  it  may, 
from  time  to  time,  make  such  modification  or  change,  with  respect  to 
former  findings  or  orders  relating  thereto,  as  in  its  opinion  may  be 
just,"  cannot  be  construed  to  overrule  the  positive  provisions  of  the 
act.  A  case  is,  of  course,  a  claim  of  which  the  Commission  has  pri- 
mary jurisdiction.  When,  by  its  decision,  it  determines  that  there  is 
no  case,  then  it  is  without  jurisdiction.  As  it  is  not  called  upon  to 
make  findings  upon  which  an  award  is  denied,  so  there  is  no  author- 
ity for  reviewing  such  denial,  except  by  an  appeal  in  the  manner  pre- 
scribed by  section  23.  It  is  the  "findings  or  orders  relating  thereto,*' 
which  the  Commission  is  authorized  to  modify  or  change  (section  74), 
and  not  the  determination  of  the  Commission  making  or  denying  an 
award,  for  this  is  declared  to  be  "final  as  to  all  questions  of  fact,  and, 
except  as  provided  in  section  23,  as  to  all  questions  of  law,"  and  the 
Court  of  Appeals  has  "always  given  literal  effect  to  the  words  *final 
and  conclusive,'  and  has  sought  to  promote  the  policy  upon  which  the 
statute  is  founded."  Matter  of  S.  B.  R.  R.  Co.,  143  N.  Y.  253,  259, 
38  N.  E.  276;  People  ex  rel.  Crane  v.  Hahlo,  228  N.  Y.  309,  317,  127 
N.  E.  402. 

The  award  should  be  reversed,  and  the  claim  dismissed. 

COCHRANE  and  VAN  KIRK,  JJ.,  concur  in  the  result,  on  the. 
grounds  that  no  causal  relation  is  shown  between  the  accident  and  the 
injury,  and  that  the  Commission  could  not  properly  find  that  the  ap- 
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pellants  were  not  prejudiced  by  the  lack  of  written  notice  because  of 
the  reasons  assigned  by  it  for  so  finding. 

JOHN  M.  KELLOGG,  P.  J.,  and  KILEY,  J.,  dissent,  and  vote 
for  affirmance. 


(196  App.  Div.  514) 

PEOPLE  ex  reL  PENNSYLVANIA  GAS  CO.  v.  PUBLIC  SERTIGB 
COMMISSION,  SECOND  DIST.,  et  aL 

(Supreme  Court,  Appellate  Dirlsion,  Third  Department.    July  7,  1921.) 

Gas  <&=»13(3)— ForeigD  eorporatioii,  not  within  TransportaHon  CorporationB 
Law,  caJMiot  be  compelled  to  supply  additional  oonsumero,  wliere  ite  gas 
supply  is  inadequate. 

Gas  company,  which  was  a  foreign  corporation,  not  within  Transporta- 
.  tion  Corporations  Law,  §  62,  requiring  gaslight  corporations  to  supply 
gas  to  buildings  within  1(X)  feet  of  any  main,  when  requested  so  to  do, 
could  not  be  compelled  by  the  Public  Service  Commission  to  supply  gas  to 
additional  consumers  in  certain  dty  in  which  the  company  was  doing 
business,  where  its  supply  of  gas  was  inadequate  to  serve  existing  con- 
sumers and  was  constantly  diminishing,  and  where  to  take  on  additional 
consumers  would  destroy  the  service  it  was  then  trying  to  maintain,  and 
subject  its  consumers  to  the  great  hazard  of  destruction  of  life  and 
property. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation  of 
the  Pennsylvania  Gas  Company,  against  the  Public  Service  Commission 
for  the  Second  District,  to  review  an  order  of  the  Commission  requir- 
ing relator  to  supply  natural  gas  to  four  applicants  of  the  city  of 
Jamestown,  N.  Y.,  by  connecting  their  buildings  with  the  gas  mains  of 
relator  and  taking  them  as  additional  consumers.  Determination  an- 
nulled. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Dean,  Edson  &  Jackson.,  of  Jamestown  (Robert  H.  Jackson,  of  James- 
town, of  counsel),  for  relator. 

Ledyard  P.  Hale,  of  Albany,  for  respondents. 

KILEY,  J.  The  relator  is  a  foreign  corporation,  organized  under 
the  laws  of  the  state  of  Pennsylvania,  having  its  principal  place  of 
business  in  that  state.  Its  charter  does  not  specify  any  territory  in 
New  York  state  where  it  shall  operate,  and  it  has  not  been  specifically 
authorized  by  any  legislative  grant  from  New  York  state  to  do  business 
therein.  In  1885  the  then  village  of  Jamestown  (now  city  of  James- 
town), N.  Y.,  granted  the  relator  permission,  by  resolution  of  its  board 
of  trustees,  to  lay,  maintain,  use,  and  repair  its  mains,  pipes,  and  con- 
duits in,  through,  and  under  the  streets,  lanes,  alleys,  and  public 
grounds  of  the  said  village  of  Jamestown,  now  city  of  Jamestown,  N. 
Y.  This  resolution  contained  no  provision  for  the  termination  of  the 
privilege  granted  thereby,  and  did  not  by  express  provision  obligate 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Ke^-Numbered  Digests  A  Indexes 
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the  relator  to  do  or  perform  any  particular  thing  thereunder,  except 
to  save  the  municipality  harmless  from  damage  in  the  installation  of  its 
plant,  and  that  the  work  of  installing  the  plant  should  be  in  accordance 
with  the  rules  and  regulations  of  the  board  of  trustees  of  said  village. 
Mains  were  laid  from  relator's  field  or  plant  in  the  state  of  Pennsyl- 
vania to  Jamestown,  N.  Y.,  and  gas  distributed  to  consumers  from  the 
main  without  any  intervening  agency.  The  village  became  a  city,  with 
large  and  ever-increasing  consumption  demand.  While  the  village 
was  developing  into  a  city,  and  with  other  localities  demanding  an  in- 
creased flow  of  gas,  the  supply  of  that  natural  commodity  was  decreas- 
ing. It  decreased  so  rapidly  and  to  such  an  extent  that  in  August. 
1919,  the  relator  served  notice  upon  the  city  of  Jamestown,  N.  Y.,  and 
upon  other  municipalities  in  this  state,  where  it  supplied  gas,  of  its  in- 
tention, at  a  fixed  future  date,  to  abandon  its  properties  in  this  state 
and  cease  to  distribute  gas  to  the  consumers  of  such  municipalities. 
The  city  of  Jamestown  instituted  a  suit  in  equity  in  the  federal  court 
to  enjoin  the  relator  from  cutting  off  its  supply  of  gas  to  that  city. 
Such  an  injunction  was  granted.  City  of  Jamestown  v.  Pennsylvania 
Gas  Co.  (D.  C.)  263  Fed.  437. 

In  June,  1920,  four  residents  of  the  said  city  of  Jamestown  made 
application  to  the  relator  to  become  additional  consumers  of  gas,  to 
connect  their  respective  residences  in  that  city  with  the  gas  main  and 
furnish  them  gas.  The  relator  refused,  and  gave  as  its  principal  rea- 
son that  its  supply  of  gas  was  inadequate  to  serve  even  the  consumers 
it  then  had,  and  that  to  take  on  additional  consumers  would  further 
decrease  the  supply  to  each  individual  consumer  and  destroy  the  serv- 
ice; that  it  would  decrease  the  pressure  below  the  safety  point  and 
constitute  a  menace  to  safety  of  the  consumer.  The  respondent,  the 
Public  Service  Commission,  on  July  20,  1920,  issued  an  order  to  show 
cause  why  relator  should  not  comply  with  the  request  and  furnish  nat- 
ural gas  to  the  applicants.  The  relator  answered  that  it  was  physically 
impossible  for  it  to  render  safe,  adequate,  and  satisfactory  service  to 
the  applicants;  that  such  unsafe  service  was  made  so  solely  by  the 
shortage  and  lack  of  adequate  supply  of  natural  gas  available  to  said 
gas  company ;  that  there  was  no  possible  prospect  of  increased  supply ; 
that  the  gas  fields  were  being  rapidly  exhausted  and  depleted;  that 
wells,  because  of  such  depletion,  were  being  abandoned ;  that  pressure 
was  so  diminishing  that,  at  times,  it  became  so  low  that  fires  and  lights 
were  extinguished ;  that  on  the  return  of  pressure  gas  flowed  into  the 
rooms,  creating  a  danger  of  asphyxiation,  fire,  and  explosion.  Rela- 
tor further  answered  that  it  was  under  no  contractual  liability,  by  fran- 
chise or  otherwise,  to  make  the  connections  sought;  that  it  was  en- 
gaged in  interstate  commerce ;  that  the  order  sought  would  impose  an 
unlawful  and  unreasonable  burden  upon  and  interference  with  inter- 
state commerce,  violative  of  the  federal  Constitution  (article  1,  §  8, 
subd.  3;  fourteenth  Amend.  §  1),  and  that  the  Public  Service  Com- 
mission was  without  jurisdiction. 

A  hearing  was  had,  and  relator  proved  each  of  its  contentions — ^that 
the  supply  of  gas  was  inadequate,  that,  it  was  constantly  diminishing, 
that  there  was  no  other  source  of  supply  available  to  it,  and  that  to 
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take  on  additional  consumers  would  destroy  the  service  it  was  then 
trying  to  maintain  and  subject  its  consumers  to  the  great  hazard  of  the 
destruction  of  life  and  property.  The  respondents  in  no  way  answered, 
controverted,  or  assailed  the  truth  of  these  facts  so  presented  by  re- 
lator upon  the  hearing.  On  October  7,  1920,  the  Public  Service  Com- 
mission made  the  order  here  reviewed,  directing  the  relator  to  make 
the  connections  and  furnish  a  supply  of  natural  gas,  as  requested  by 
the  applicants.    A  rehearing  was  asked  for  and  denied. 

The  order  so  granted  to  make  connections  and  furnish  natural  gas  to 
the  applicants  was  not  granted  upon  the  merits  as  a  result  of  the  evi- 
dence taken  upon  the  hearing.  The  Commission  gave  its  reasons,  so 
that  we  are  not  left  in  the  dark  as  to  the  ground  upon  which  it  based 
its  conclusion.  It  recites  in  its  preamble  to  the  directory  matter  in  the 
order  as  follows : 

"And  it  appearing  from  the  admissions  of  said  company  that  the  dwelling 
of  each  of  said  complainants  is  situated  upon  a  street  through  which  a  main 
of  the  defendant  company  passes;  •  *  •  and  it  further  appearing  from 
the  decisions  of  the  courts  of  this  state  that  each  of  said  complainants  is 
entitled  to  he  supplied  with  gas  by  said  company  and  that  this  Commission 
has  no  discretion." 

In  addition  to  the  foregoing,  counsel  for  respondents  stated  on  the 
oral  argument  that  neither  he  nor  the  Public  Service  Commission  felt 
that  the  ruling  should  be  upheld  on  the  merits,  but  that  they  felt  com- 
mitted to  the  course  followed  in  the  order  under  review  by  decisions  of 
the  Appellate  Divisions  and  Court  of  Appeals — ^in  other  words,  that  the 
order  was  the  result  of  those  decisions  which  the  Commission  inter- 
preted as  foreclosing  any  other  disposition  by  said  Commission.  Such 
interpretation  is  not  warranted  by  the  decisions  of  the  appellate  courts 
of  this  state.  As  before  observed,  the  evidence  shows  physical  inca- 
pability to  comply  with  the  order,  and  probable  disaster  if  compliance 
should  be  attempted.  Courts  will  not  try  to  enforce  the  impossible. 
Public  Service  Commission,  Second  EHst.,  v.  International  R.  Co.,  234 
N.  Y.  631,  120  N.  E.  727,  and  cases  cited. 

The  respondents  cite  and  rely  upon  Public  Service  Commission,  Sec- 
ond Dist.,  V.  Iroquois  Natural  Gas  Co.,  189  App.  Div.  545,  179  N.  Y. 
Supp.  230,  affirmed  in  the  Court  of  Appeals  without  opinion  (229  N.  Y. 
592,  129  N.  E.  921),  as  laying  down  the  rule  that  they  felt  constrained 
to  follow.  In  this  case  there  are  two  important  features  absent  in  that 
case,  viz. :  In  this  case  it  appears  that  there  is  no  source  from  which 
the  relator  can  increase  or  maintain  even  the  present  supply,  and  in 
this  case  it  appears  that  there  is  a  minimum  of  waste  in  transmission, 
while  in  that  case  large  waste  was  a  subject  of  consideration  by  the 
court.  People  ex  rel.  Pavilion  Natural  Gas  Co.  v.  Public  Serxnce 
Commission,  Second  Dist.,  188  App.  Div.  36,  176  N.  Y.  Supp.  163,  was 
the  review,  by  certiorari,  of  an  order  of  the  Public  Service  Commis- 
sion dividing  the  consumers  of  the  relator  in  that  case  into  two  classes 
and  discriminating  in  favor  of  the  "domestic  consumers,"  to  the  depri- 
vation, at  times,  of  the  "industrial  consumers."  Such  course  was  taken 
by  the  Commission  because  of  the  alleged  inadequacy  of  the  flow  of 
gas  for  distribution.    The  order  was  annulled  because  of  discrimin$t- 
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tion  between  the  already  existing  consumers,  as  is  made  plain  by  the 
following  from  the  prevailing  opinion : 

"The  Cominission  can  order  improvements  in  the  equipment  or  methods  of 
the  relators  in  order  to  overcome  their  shortcomings  or  failure.  It  is  powerless 
to  overcome  the  shortcomings  or  failure  of  nature.  Whatever  the  relators 
can  reasonably  do  to  increase  the  supply  may  be  required  by  the  Commission. 
The  power  to  do  that  is  very  different  from  the  power  to  deprive  some  con- 
sumers of  gas  in  order  that  others  may  have  more." 

The  relator  is  a  foreign  corporation  and  does  not  come  under  section 
62  of  the  Transportation  Corporations  Law  (Consol.  Laws,  c.  63). 

The  determination  of  the  Commission  should  be  annulled,  with  $50 
costs  and  disbursements,  and  matter  remitted  to  Commission  for  further 
consideration.    All  concur,  except  WOODWARD,  J.,  not  voting. 


JACOBS  et  aL  ¥.  MULFORD  et  aL 

(Supreme  Court,  AppeUate  Division,  Third  Department    July  7,  1921.) 

L  Sel-off  and  eoantordaim  ^»44(1)— Oonotorelaim  against  one  of  two  plain- 
tiffs in  replevin  not  properly  asserted. 

Where  two  plaintifPs  sued  in  replevin,  court  properly  sustained  a  de- 
murrer to  a  counterclaim  based  on  conversion  of  property  by  one  of  the 
pla'intlffs,  under  Code  Civ.  Proc.  §  501»  as,  plaintiffs*  interest  being  joint, 
they  are  in  legal  effect  one  party,  under  section  448. 

2.  Set-off  and  oountereiaim  ^=>34(3) — Claim  for  value  of  converted  goods 

field  not  properly  set  up  in  replevin. 

In  replevin,  a  demurrer  was  properly  sustained  to  a  counterclaim  based 
on  alleged  conversion  of  other  goods  by  the  plaintiff,  where  there  was 
nothing  to  show  that  the  alleged  conversion  by  the  plaintiff  had  any  re- 
lation whatever  to  the  acts  of  defendant  in  refusing  to  deliver  goods  be- 
longing to  plaintiff. 

3.  Set^>ff  and  oounterciaim  ^=»44(1) — Cmmterdaint  based  on  breadi  of  oon- 

tradl  by  one  plaintiff  not  properly  assertahle. 

In  action  in  replevin  by  joint  owners  of  property,  a  demurrer  was  prop- 
erly sustained  to  a  counterclaim  based  on  a  breach  of  contract  on  the 
part  of  one  of  the  plaintiffs  in  no  wise  involving  the  other  plaintiff. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  Nathan  Jacobs  and  another  against  WHlliam  W.  Mulford 
and  others.  From  an  order  sustaining  plaintiff's  demurrer  to  two 
counterclaims,  defendants  appeal.    Order  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Brinnier,  Canfield  &  Brinnier,  of  Kingston  (William  D.  Brinnler 
and  Palmer  Canfield,  Jr.,  both  of  Kingston,  of  counsel),  for  appellants. 
Edward  W.  Lackey,  of  Tannersville,  for  respondents. 

WOODWARD,  J.^  The  complaint  alleges  that  at  the  time  of  the 
commencement  of  this  action  the  plaintiffs  were  the  owners  of  and 
entitled  to  the  immediate  possession  of  the  articles  mentioned  in  a 
schedule  attached  to  the  complaint,  of  the  value  of  $3,678,  that  the 

^=»For  ottier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digeeto  A  Indexes 
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defendants  have  become  possessed  of  and  wrongfully  detain  from  the 
plaintiffs  the  articles  mentioned  in  the  schedule,  and  that  prior  to  the 
commencement  of  this  action  the  plaintiffs  duly  demanded  of  defend- 
ants that  they  return  the  said  articles,  and  that  the  defendants  have  re- 
fused to  do  so.  The  demand  for  judgment  is  the  return  of  the  goods  or 
the  payment  of  their  value.  The  action  is  clearly  one  for  replevin,  in- 
volving elements  of  conversion,  and  sounds  in  tort. 

The  defendants  deny  all  of  the  material  facts,  excepjt  that  they 
admit  that  they  have  possession  of  certain  of  the  personal  property 
mentioned  in  the  complaint.  They  then  allege  as  a  defense  that  they 
are  the  owners  of  a  certain  hotel  property  known  as  the  Mountain  Sum- 
mit House,  in  Tannersville,  Greene  county,  and  that  on  the  12th  day 
of  September,  1904,  they  leased  said  premises  to  Mollie  E.  Jacobs,  one 
of  the  plaintiffs,  together  with  the  furniture  therein,  to  be  used  as  a 
summer  hotel  for  the  term  of  5  years,  with  the  privilege  of  a  5-year 
renewal;  that  the  said  Mollie  E.  Jacobs  agreed  to  make  certain  im- 
provements, and  that  she  exercised  the  option  of  renewing  the  lease, 
and  that — 

"at  the  expiration  of  jsald  renewed  term,  and  on  or  about  September  15,  1914, 
the  said  plaintiff,  Mollio  E.  Jacobs,  as  such  lessee,  surrendered  the  said  prem- 
ises, together  with  the  fixtures  and  equipment  there  at  said  time,  including 
the  furniture  and  furnishings,  to  ticese  defendants,  and  these  defendants  have 
been  lawfully  possessed  of  said  fixtures,  equipment,  furniture,  and  furnishings 
since  said  time." 

The  plaintiff's  demurrer  to  this  much  of  the  answer  has  been  over- 
ruled, and  no  appeal  has  been  taken  from  the  order  in  this  regard. 
Further  answering,  the  defendants,  as  a  defense  and  counterclaim,  re- 
allege the  matters  set  up  as  a  defense,  and  that — 

"said  plaintiff,  MoUle  E.  Jacobs,  wrongfully  removed  and  took  from  said  hotel 
and  premises  certain  personal  property,  furnished  by  these  defendants  and 
leased  with  said  premises,  and  she  wrongfully  retains  same  or  has  wrongfully 
disposed  of  same ;  that  these  defendants  are  the  owners  thereof,  and  entitled 
to  the  immediate  possession  thereof,  and  same  are  of  the  reasonable  value  of 
$5,022.40;  that  prior  to  the  commencement  of  this  action  these  defendants 
duly  demanded  of  said  plaintiff  the  return  thereof,  but  she  has  failed  and 
neglected  so  to  do;  that  hereto  annexed  is  an  Itemized  statement  of  said 
articles,  marked  A,  and  made  a  part  hereof." 

[1]  The  plaintiffs  demurred  to  this  counterclaim,  and  the  court  has 
sustained  the  demurrer;  the  defendants  appealing.  It  is  to  be  re- 
membered that  there  are  two  plaintiffs.  They  allege  ownership  of 
certain  definite  personal  property,  concededly  in  the  possession  of  the 
defendants,  who  refuse  to  deliver  the  same  on  demand.  The  defend- 
ants allege  as  a  counterclaim  a  conversion  of  certain  other  and  differ- 
ent property,  not  by  the  plaintiffs,  but  by  one  of  them.  The  question 
presented  is  whether  this  is  such  a  claim  as  may  be  asserted  as  a 
counterclaim  under  the  provisions  of  section  501  of  the  Code  of  Civil 
Procedure.  The  court  at  Special  Term  has  held  that  it  is  not,  and  we 
are  persuaded  that  this  determination  ought  not  to  be  disturbed. 

[2]  The  provisions  of  the  Code  of  Civil  Procedure  are  that  a  coun- 
fnTclaim-^— 
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**inust  tend,  In  some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
must  be  one  of  the  following  causes  of  action  against  the  plaintiff  •  •  • 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants,  between  whom 
and  the  plaintiff  a  separate  Judgment  may  be  had  in  the  action : 

"1.  A  cause  of  action  arising  out  of  the  contract  or  transaction,  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action. 

.•2.    •    ♦    • »»    Subdivision  2  is  not  involved  here. 

This  is* not  an  action  on  a  contract;  it  is  for  the  wrongful  with- 
holding of  property  alleged  to  belong,  not  to  Mollie  E.  Jacobs,  hut  to 
the  plaintiffs  jointly,  and  the  fact  that  the  defendants  may  have  a  like 
cause  of  action  against  one  of  the  plaintiffs  for  the  conversion  of  other 
and  different  personal  property  does  not  bring  the  case  within  the 
provisions  of  the  statute.  The  plaintiffs,  as  joint  owners  of  the  prop- 
erty set  forth  in  the  complaint,  are  entitled  to  recover  the  property  or 
its  value,  if  they  succeed  in  this  action,  and  a  judgment  against  Mollie 
E.  Jacobs  for  converting  some  other  property  would  not  tend  to  di- 
minish the  amount  to  which  the  joint  plaintiffs  are  entitled. 

Section  446  of  the  Code  of  Civil  Procedure  provides  that  "all  per- 
sons having  an  interest  in  the  subject  of  the  action,  and  in  obtaining 
the  judgment  demanded,  may  be  joined  as  plaintiffs,  except  as  other- 
wise expressly  prescribed  in  this  act,"  and  section  448  provides  that, 
"of  the  parties  to  the  action,  those  who  are  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants,  except  as  otherwise  expressly  pre- 
scribed in  this  act,"  and  we  find  no  provision  which  interferes  with 
the  right  of  joint  owners  of  personal  property  to  bring  an  action  for 
its  recovery.  ITieir  interests  being  joint,  they  are  in  legal  effect  but 
one  party,  and  their  joint  interests  cannot  be  affected  by  the  fact  that 
one  of  the  plaintiffs  has  committed  a  wrong  upon  or  against  the  prop- 
erty of  the  defendants. 

The  defendants  would  have  no  cause  of  action  against  the  plaintiffs 
in  this  action  jointly,  and  they  cannot  interpose  a  claim  against  one 
of  them,  for  the  purpose  of  diminishing  or  defeating  the  cause  of  ac- 
tion vesting  in  both  of  them.  Moreover,  under  well-considered  au- 
thorities, the  alleged  conversion  by  the  plaintiff  Mollie  E.  Jacobs  did 
not  arise  out  of  the  transaction  which  the  plaintiffs  allege  as  their 
cause  of  action — the  claim  for  a  conversion  of  certain  specified  ar- 
ticles by  the  defendants.  The  conversion  is  the  transaction  or  sub- 
ject of  the  action;  this  conversion  took  place  when  the  plaintiffs  de- 
manded the  return  of  the  property,  and  the  defendants  refused  com- 
pliance, and  there  is  nothing  in  the  pleadings  to  show  that  the  alleged 
conversion  of  other  goods  by  the  plaintiff  Mollie  E.  Jacobs  had  any 
relation  whatever  to  the  acts  of  the  defendants  in  refusing  to  deliver 
the  goods  belonging  to  the  plaintiffs  jointly.  It  may  have  afforded 
the  excuse  for  this  action,  but  the  excuse  is  not  the  transaction  or  the 
subject  of  the  action.  Rothschild  v.  Whitman,  132  N.  Y,  472,  476, 
30  N.  E.  858.  The  case  of  Van  v.  Madden,  132  App.  Div.  535,  537, 
538,  116  N.  Y.  Supp.  1115,  and  the  authorities  therein  cited  and  re- 
lied upon,  seem  to  dispose  of  this  question. 

[3]  The  defendants  plead  a  second  counterclaim,  alleging  a  breach 
of  contract  on  the  part  of  the  plaintiff  Mollie  E.  Jacobs,  but  in  no  wise 
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involving  the  other  plaintiff,  and  we  are  clearly  of  the  opinion  that 
this  cannot  be  availed  of  in  the  present  action.  The  principles  involv- 
ed are  substantially  those  which  we  have  already  considered,  and  it 
does  not  seem  necessary  to  go  over  the  grounds  again. 

The  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


(197  App.  Div.  748) 

DUNN  V.  BROOKLYN  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  Master  and  servant  <@=»405(6)— Award  of  compensation  held  unsupported, 

dalmant  appearing:  to  be  a  "malinieerer.'* 

On  a  rehearing  under  the  Workmen's  Compensation  Law,  evidence  held 
insufficient  to  support  an  Award  in  favor  of  the  claimant;  the  board's 
medical  expert  reporting  a  malingering  element  in  the  employe's  claim, 
which  means  that  he  was  a  "malingerer,"  feigning  injury  to  deceive,  and 
it  further  appearing  that  claimant,  on  returning  after  injury,  worked  for 
many  months  and  did  not  leave  the  employment  until  the  eve  of  a 
general  strike. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Se- 
ries, Malinger.] 

2.  Master  and  servant  <e=»404 — ^Pl^nsicfan's  certificate  held  not  eTidenee  in 

compensatioo  ca^e. 

In  view  of  the  provision  of  Workmen's  Compensation  Law,  §  72,  that 
the  commission  may  cause  depositions  of  witnesses  to  be  taken,  an  un- 
addressed  certificate,  signed  by  one  purporting  to  be  a  physician  of  an 
employ^,  without  more,  is  not  evidence  to  be  considered  by  the  Commis- 
sion. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  John  F.  Dunn  under  the  Workmen's 
Compensation  Law  against  the  Brooklyn  Rapid  Transit  Company,  em- 
ployer and  self -insurer.  From  an  award  of  the  Industrial  Commission, 
the  employer  appeals.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

George  D.  Yeomans,  of  Brooklyn  (Harold  L.  Warner,  of  New  York 
City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent  State  Industrial  Commission, 

WOODWARD,  J.  The  claimant  was  injured  on  the  19th  day  of 
February,  1920,  and  returned  to  work  on  the  19th  of  March  fol- 
lowing. He  was  paid  compensation  for  the  time  lost  and  resumed 
work.  He  lost  5  or  6  days  in  the  month  of  May  following,  though  it 
does  not  appear  clearly  that  this  had  anything  to  do  with  the  accident, 
and  with  this  exception  continued  at  work  until  the  28th  day  of  Au- 
g^ust,  1920,  which  date  appears  to  have  been  the  same  as  the  com- 
mencement of  the  general  strike  of  employees  of  the  Brooklyn  Rapid 

^s^For  other  cases  see  same  topio  &  KEY-NUMBER  in  all  Key-Numbered  DigMts  A  Indexes 
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Transit  Company,  when  he  quit  work  and  has  been  out  of  the  employ- 
ment since. 

On  the  22d  day  of  September  the  claimant  wrote  the  State  Industrial 
Commission  a  letter,  claiming  that  he  had  "suffered  untold  pain  and 
agony"  from  the  time  of  the  accident,  and  requesting  a  rehearing  of 
his  case.  The  Commission  directed  a  rehearing,  and  upon  such  hear- 
ing made  a  second  award  for  22  weeks  of  disability  at  $15  per  week, 
aggregating  $330,  and  continued  the  case.  The  employer  appeals  from 
this  award. 

[1]  Upon  the  rehearing  of  this  case  the  claiiftant  testified  that  he 
"was  not  able  to  work"  on  the  28th  day  of  August;  that  he  did  not 
go  out  on  strike  on  the  29th  day  of  August ;  that  he  "was  not  able  to 
work,"  but  he  gives  no  reason  why  he  was  not  able  to  work  at  that  time, 
and,  for  all  that  appears,  he  may  have  had  a  stomach  ache.  At  this 
hearing  the  claimant  also  said  that  "I  am  not  able  to  work,"  referring  to 
the  time  of  the  hearing ;  said  that  his  hand  was  kind  of  sore,  and  that 
"my  head  bothers  me — ^got  hit  with  a  heavy  gate — three  stitches."  It 
was  conceded  that  with  the  exception  of  5  or  6  days  in  May  the  claim- 
ant had  worked  from  the  19th  of  March  to  the  28th  day  of  August,  and 
his  testimony  that  he  was  not  able  to  work  is  merely  his  own  expression 
of  his  feelings,  without  disclosing  any  foundation  for  the  conclusion, 
and,  if  accepted  and  acted  upon,  is  the  equivalent  of  permitting  a  man 
to  be  a  judge  in  his  own  case.  The  Commission  was  not  willing,  appar- 
ently, to  make  an  award  upon  this  testimony,  and  an  examination  was 
ordered.  The  claimant  was  sent  to  the  medical  department,  and  upon 
returning  was  asked  a  few  questions,  and  then  the  case  was  adjourned 
to  permit  of  an  examination  by  a  neurologist. 

Dr.  Dana,  the  neurologist,  reported.  He  came  to  the  conclusion  that 
"the  man  is  suffering  from  a  traumatic  hysteria,  with  a  certain  amount 
of  malingering  element,"  which,  in  plain  English,  means  that  the  claim- 
ant is  trying  to  deceive.  Webster's  International  Dictionary  defines 
"malingerer"  by  explaining  that  "in  the  army  a  soldier  who  feigfns  him- 
self sick,  or  who  induces  or  protracts  an  illness,  in  order  to  avoid  doing 
his  duty,"  is  a  malingerer ;  hence,  in  general,  one  who  shirks  his  duty  by 
pretending  illness  or  inability ;  and  malingering  is  "to  act  the  part  of  a 
malingerer ;  to  feign  illness  or  inability."    The  doctor  continues : 

*'He  appears  to  be  very  much  disgruntled  over  the  way  he  has  been  treated, 
and  appears  to  think  he  should  be  jsroperly  cared  for  on  account  of  his  In- 
jury." * 

The  report  of  the  doctor  is  to  be  construed  in  the  light  of  this  con- 
clusion, for  it  is  based  upon  the  claimant's  statements  as  to  the  history 
of  his  case,  and  it  is  clear  that  the  doctor  does  not  believe  these  state- 
ments in  full.  The  doctor  says  that  upon  his  physical  examination  he 
found  him  "a  well-nourished,  strong-looking  man."    He  further  says: 

"He  claims  that  he  does  not  feel  the  prick  of  a  pin  over  the  whole  of  the 
lower  extremitieB,  but  there  is  no  loss  of  deep  sensation.  While  the  man 
walked  about  my  room  holding  his  arms  rigid,  and  did  not  swing  them,  I 
noted  that  when  he  was  on  the  street  he  walked  with  a  perfectly  natural  gait 
and  swing  of  arms.** 
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[2]  It  seems  entirely  plain  that  there  is  nothing  in  the  report  which 
supports  the  conclusion  of  the  claimant  that  he  was  not  able  to  work  on 
the  28th  day  of  August  and  at  the  time  of  the  hearing,  and  the  only 
other  possible  foundation  is  the  statement  of  one  signing  himself  "A. 
H.  Longstreet,  M.  D."  The  statement  is  not  sworn  to,  is  not  witnessed 
by  any  one,  and  depends  for  its  authority  merely  upon  the  signature, 
which  is  not  identified  by  any  one.    This  statement  reads  that : 

''It  18  to  certify  that  Mr.  John  F.  Dunn  is  under  my  care  suffering  from 
headaches  and  insomnia,  and  occasional  dizziness  on  exertion,  and,  while 
improving,  does  not  appear  to  be  able  for  some  time  to  return  to  work." 

This  certificate  is  addressed  to  no  one,  does  not  connect  up  with  the 
accident  in  any  manner,  and  is  clearly  not  evidence.  Section  72  of 
the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  provides  that 
"the  Commission  may  cause  depositions  of  witnesses  residing  within 
or  without  the  state  to  be  taken  in  the  manner  prescribed  by  law  -for 
like  depositions  in  civil  actions  in  the  Supreme  Court,"  and  this  clearly 
excludes  the  idea  that  any  mere  declaration  of  an  unidentified  person 
may  be  used  in  evidence  to  establish  a  right  to  compensation.  There 
is,  therefore,  literally  no  evidence  in  support  of  the  present  award." 
The  vague  words  of  the  claimant,  supported  only  by  an  alleged  certifi- 
cate, unsworn  and  unauthenticated  in  any  manner,  and  without  apn 
parent  reference  to  the  accident  out  of  which  the  original  injury  arose, 
may  not  be  characterized  as  evidence.  Matter  of  Case,  214  N.  Y.  199, 
108  N.  E.  406;  i  Jordan  v.  Decorative  Co.,  230  N.  Y.  522,  527,  130  N. 
E.  634. 

No  reason,  constituting  evidence,  is  given  why  the  claimant  did  not 
continue  his  employment.  He  had  worked  for  months,  with  only  a  few 
days  of  interruption,  not  shown  to  be  due  to  the  accident,  and  there 
does  not  appear  to  have  been  any  reason  why  he  could  not  have  con- 
tinued indefinitely.  "The  statute  was  not  adopted  that  sloth  might  be 
a  source  of  profit."    Jordan  v.  Decorative  Co.,  supra. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  con- 
cur, except  JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 


RAY  V.  UNION  NEWS  CO. 

(Supreme  Court,  Appellate  Division,  Third  Departmeut.    July  7,  1921.) 

1.  Master  axid  servant  <c=9361 — Compedh»tion  Law  held  applicable  to  news- 

boys on  trains. 

Workmen's  Compensation  Law»  S  2,  second  group  45,  making  the  act 
applicable  to  hazardous  employments  in  which  four  or  more  workmen 
are  regularly  employed  in  the  same  business,  or  in  or  about  the  same 
establishment,  held  to  make  the  act  applicable  to  an  employer  of  four  or 
more  newsboys  on  trains ;  it  being  unnecessary  for  the  four  or  more  work- 
men to  work  in  close  proximity  to  each  other. 

2.  Constitutional  law  <^=>245— Master  and  servant  <^=>347 — Claasiflcation  of 

hazardous  employnients  held  constitutional. 

Workmen's  Compensation  Law,  §  2,  second  group  46,  making  the  act 
applicable  to  hazardous  employments  in  which  four  or  more  workmen 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ik  Indexes 
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are  employed,  wlfhont  requiring  such  workmen  to  work  in  close  proximity 
to  each  other,  held  not  violative  of  Const.  U.  8.  Amend.  14,  guaranteeing 
to  persons  the  equal  protection  of  the  laws. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Cdmpensation  Law,  by  Patsy  Ray 
for  compensation  for  injuries,  opposed  by  the  Union  News  Company, 
employer.  From  an  award  of  the  State  Industrial  Commission  in  favor 
of  claimant,  the  employer  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Frank  M.  Patterson,  of  New  York  City,  for  appellant. 
Charies  D.  Newton,  Atty.  Gen,  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

KILEY,  J.  Appellant,  employer,  was  insured  in  the  state  fund.  The 
claimant  was  at  work  for  the  appellant  as  newsboy  on  the  trains  from 
Utica  to  Malone,  known  as  the  M.  &  M.  Railroad,  being  the  Adiron- 
dack division  of  the  New  York  Central  Railroad,  and  while  so  engaged 
on  July  27, 1920,  his  right  leg  was  caught  between  a  swinging  door  and 
the  jam ;  infection  set  in,  and  he  was  laid  up  from  July  28,  1920,  to 
September  1,  1920.  The  Commission  awarded  him  compensation  for 
three  weeks  at  $11.54  per  week.  He  returned  to  his  work  at  same 
wages  on  said  September  1st. 

[1]  Appellant  states  in  its  brief  that  it  had  been  stipulated  that  the 
employer  "had  regularly  in  his  employ,  at  the  time  of  the  accident,  out 
of  which  this  claim  arises,  four  or  more  workmen  or  operatives  within 
the  meaning  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c. 
67).  Such  stipulation  was  in  writing  and  is  printed  in  the  record,"  and 
was  made  for  the  purpose  of  bringing  the  case  under  section  2,  second 
group  45,  of  the  Workmen's  Compensation  Law.  Appellant  objects 
that  the  section  aforesaid  does  not  apply  to  the  claimant's  case,  because 
it  must  have  been  understood  and  intended  to  apply  to  four  or  more 
persons  working  in  close  proximity  to  each  other ;  that  in  this  case  such 
persons,  so  working  for  this  employer,  had  no  relation,  so  far  as  prox- 
imity is  concerned,  to  this  claimant.  'That  contention  cannot  be  upheld. 
The  language  of  section  2,  second  group  45  is  nof  susceptible  of  such 
construction.    We  have  considered  this  section  and  its  construction  in 

Europe  v.  Addison  Amusements,  Inc., App.  Div. ,  184  N.  Y. 

Supp.  919,  recently  affirmed  in  the  Court  of  Appeals.  231  N.  Y.  105, 
131  N.  E.  750.  Oiir  decision  and  the  decision  of  the  Court  of  Appeals 
are  against  appellant's  contention.  « 

[2]  Appellant  urges  that  any  construction  other  than  the  one  he 
suggests  would  be  unconstitutional  and  violative  of  the  Fourteenth 
Amendment  of  the  federal  Constitution,  as  denying  to  every  person 
within  the  jurisdiction  of  the  United  States  equal  protection  of  the 
laws.  The  section  and  group  in  question  defines  the  circumstances 
therein  referred  to  as  hazardous,  and  is  in  addition  to  other  designa- 
tions and  definitions  of  section  2  of  the  Workmen's  Compensation  Law. 
It  does  not  compel  the  employer  to  cover  his  anticipated  liability  with 
insurance,  but  provides  that  the  employee  or  his  representatives,  in  case 
of  his  death,  may  resort  to  other  legal  remedy  for  redress,  and  said  em- 
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ployer  is  deprived  of  certain  named  defenses  in  case  of  such  action. 
Section  11,  Workmen's  Compensation  Law.  These  Hmitations,  placed 
upon  defendants  in  negligence  actions  before  the  Workmen's  Compen- 
sation Law  was  enacted,  have  been  held  constitutional.  In  the  Matter 
of  Jensen  v.  Southern  Pacific  Co.,  215  N.  Y.  514,  109  N.  E.  600,  L.  R. 
A.  1916A,  403,  Ann.  Cas.  1916B,  276.  The  constitutionality  of  the 
Workmen's  Compensation  Law  was  upheld.  Also  see  New  York  Cen- 
tral R.  R.  Co.  V.  White,  243  U.  S.  188,  37  Sup.  Ct.  247,  61  L.  Ed.  667, 
L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D,  629.  I  am  satisfied  that  the  pro- 
vision of  the  law  assailed  is  constitutional. 
The  award  should  be  affirmed.    All  concur. 


EHRENREICH  v.  F^X  FILM  CORPORATION. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

Bfalidous  piroseeiidoQ  ^=^2 — ^Proseeution  instituted  by  MNrporate  manager 
for  staling  lielcl  outside  scope  of  authority. 

The  manager  of  a  corporation  engaged  In  renting  motion  picture  films 
for  exhibition  purposes,  even  though  charged  with  the  care  of  the  films 
belonging  to  the  corporation,  has  no  implied  authority  to  Institute  crim- 
inal prosecutions  against  an  employee  for  stealing  a  film,  so  that  the  cor- 
poration Is  not  liable  for  a  malicious  prosecution  instituted  by  the  manag- 
er, in  the  absence  of  any  showing  of  express  authority. 

Smith,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Max  Ehrenreich  against  the  Fox  Film  Corporation.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ.     ' 

Saul  E.  Rogers,  of  New  York  City  (Percy  Heiliger,  of  New  York 
City,  on  the  brief),  for  appellant. 

Philip  B.  Adams,  of  New  York  City  (Reuben  Peckham,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  action  was  brought  to  recover  damages  for 
false  arrest,  malicious  prosecution,  and  slander  and  libel.  The  cause 
of  action  for  slander  and  libel  was  eliminated  on  a  demurrer  for  mis- 
joinder of  causes  of  action,  which  was  sustained.  The  issues  with  re- 
spect to  the  other  two  causes  of  action  were  submitted  to  the  jury,  but 
the  verdict  was  rendered  for  malicious  prosecution  only. 

The  material  facts  which  we  regard  as  decisive  are  not  controverted. 
The  defendant  was  engaged  in  buying  motion  picture  films  and  renting 
them  for  exhibition  purposes.  It  maintained  exchanges  for  that  pur- 
pose in  the  city  of  New  York  and  in  other  cities.  It  employed  one  Ro- 
senbluh  as  manager  of  its  New  York  exchange.  His  duties  were  to 
supervise  the  making  of  contracts  with  exhibitors,  the  keeping  of  its 

^s^For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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books,  the  collection  of  rentals,  and  the  giving  of  orders  to  the  delivery 
department  for  the  delivery  of  films  in  accordance  with  contracts.  The 
defendant  maintained  at  its  New  York  exchange  a  delivery  room  In 
which  its  films  were  kept  until  delivered  to  exhibitors.  The  plaintiff 
and  one  Stieger  were  in  the  employ  of  the  defendant  in  charge  of  its 
film  room,  according  to  the  testimony  of  the  plaintiff,  but  the  manager 
testified  that  the  plaintiff  was  only  a  clerk  and  that  Stieger  was  in 
charge  of  that  room.  The  defendant  maintained  a  leasing  office,  re- 
ferred to  as  a  salesman,  and  those  desiring  to  rent  films  made  applica- 
tion there.  The  leasing  contracts  were  negotiated  in  the  first  instance 
by  an  employee  in  charge  of  that  room.  When  a  tentative  contract 
was  thus  negotiated,  a  formal  one  would  be  presented  to  the  manager, 
and,  if  approved  by  him,  he  would  recommend  its  execution  by  the  pres- 
ident, and,  if  approved  by  the  president,  it  would  be  returned  to  the 
contract  register  clerk,  who  would  enter  it  on  the  register  giving  it  a 
number,  and  it  would  then  be  given  to  the  bookkeeper,  whose  duty  it 
was  to  verify  the  defendant's  ability  to  deliver  the  film  for  the  date  de- 
sired, and  to  enter  the  number  and  name  of  the  theater  on  the  books, 
and  deliver  the  contract  to  the  billing  clerk,  whose  duty  it  was  to  make 
out  a  bill  in  triplicate,  and  send  one  copy  to  the  exhibitor,  another  to 
the  delivery  room,  and  to  retain  the  third. 

According  to  the  testimony  presented  by  the  defendant,  those  in 
charge  of  the  delivery  room  had  no  authority  to  deliver  a  film  until  they 
received  such  a  bill  for  the  delivery  thereof,  with  the  exception  that,  if 
it  was  only  desired  to  exhibit  the  film  for  a  single  day,  the  bookkeeper 
would  make  out  a  bill  therefor,  and  the  agreed  price  would  be  paid  to 
and  the  bill  receipted  by  the  cashier,  and  tlie  copy  would  be  taken  by 
the  exhibitor  or  his  representative  to  the  delivery  room  window,  and 
delivery  would  be  made  thereon ;  and  even  in  such  instances,  unless  the 
delivery  was  absolutely  urgent,  the  approval  of  the  manager  or  as- 
sistant manager  would  first  be  obtained,  and,  where  that  was  dispensed 
with,  the  transaction  would  be  presented  to  the  manager  or  assistant 
manager  within  an  hour  or  two  for  approval,  and  no  one  was  other- 
wise authorized  to  deliver  a  film,  and  the  plaintiff  had  no  authority  in 
any  circumstances,  to  contract  for  the  defendant  for  the  use  of  a 
film. 

The  plaintiff  did  not  denv  that  this  was  the  general  rule  and  custom, 
but  he  testified  that  on  a  noliday,  when  no  one  was  there  to  make  a 
contract,  and  an  exhibitor  called  to  book  a  film,  he  or  Stiegler  would 
make  the  contract,  receive  the  money,  and  deliver  the  film.  The  plain- 
tiff further  testified  that  on  June  8,  1918,  which  was  Saturday  and 
became  a  holiday  after  12  o'clock,  one  Barnatan  who  was  in  the  employ 
of  the  Pioneer  Film  Company,  which  had  its  office  on  the  floor  above  in 
the  same  building,  came  down  to  the  film  room  at  about  a  quarter  or 
10  minutes  before  12  o'clock,  and  stated  that  he  had  a  private  exhibition 
at  which  he  wished  to  show  a  print  of  Cleopatra,  and  requested  him  to 
use  his  influence  to  enable  him  to  get  the  film  a  little  cheaper  than  the 
regular  price,  to  which  the  plaintiff  assented,  and  asked  Barnatan 
what  he  was  willing  to  pay,  and  Barnatan  replied  that  it  was  a  pri- 
vate exhibition,  and  he  thought  he  could  only  afford  to  pay  $40,  to 
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which  the  plaintiff  answered  that  he  would  see  what  he  could  do  for 
him;  that  he  then  called  the  bookkeeping  department  on  the  phone, 
to  speak  to  the  bookkeeper,  who,  he  was  informed  was  out  for 
luncheon,  and  that  he  then  agreed  to  let  Bamatan  have  the  film  for 
$40  on  the  understanding  that  if  the  transaction  was  not  approved 
he  would  get  it  back,  and  that  he  accepted  the  $40  and  delivered  the 
film  at  about  12  o'clock ;  that  it  was  the  custom  in  such  case  for  him 
to  call  the  booking  office  and  ask  whether  the  film  could  go  out  at 
the  price  offered;  that  about  fifteen  minutes  after  delivering  the 
film  to  Bamatan  he  called  the  assistant  manager  on  the  phone  and 
in  substance  informed  him  of  the  transaction,  and  on  the  assistant  man- 
ager's objecting  on  the  ground  that  $40  was  too  cheap,  he  stated  to  the 
assistant  manager  that  he  would  get  the  film  back  and  that  Barnatan 
could  come  down  and  talk  with  him;  that  he  then  went  upstairs  and 
returned  the  $40  to  Bamatan  and  received  the  film  and  placed  it  in 
the  first  empty  vault  in  the  film  room  about  15  minutes  after  he  took 
^it  out ;  but  that  it  had  not  been  in  the  vault  before  he  delivered  it  to 
Bamatan,  and  he  obtained  it  for  such  delivery  from  the  examining 
room,  where  it  had  been  left  for  examination ;  that  on  delivering  the 
film  to  Bamatan  he  made  out  a  slip  on  the  regular  printed  form  ac- 
cording to  custom^  and  pinned  the  $40  on  it,  and  put  it  on  the  file  in 
the  film  room,  where  such  slips  are  kept  for  record;  that  he  took  the 
$40  from  the  slip  to  return  to  Bamatan,  but  left  the  slip;  that  after  so 
returning  the  film  he  went  to  luncheon,  returning  in  about  20  minutes, 
when  he  was  informed  that  the  manager  desired  to  see  him  in  the  office 
of  the  Pioneer  Film  Company,  and  he  was  there  asked  about  the  film, 
and  he  explained  what  he  had  done,  including  his  conversation  with 
the  assistant  manager,  and  he  was  asked  what  he  wanted  to  do  with  the 
$40,  to  which  he  replied  that  he  intended  to  put  it  in  the  cashier's  office, 
the  same  as  he  had  done  a  number  of  times  on  a  holiday,  when  no  one 
was  in  the  office  and  an  exhibitor  was  in  urgent  need  of  a  film,  and  that 
he  thought  it  was  the  regular  thing  to  do,  the  same  as  he  had  done  be- 
fore, and  that  the  manager  then  stated  that  what  the  plaintiff  did  before 
was  all  right,  but  in  this  case  he  was  not  supposed  to  do  it,  and  that  if 
the  exhibitor  had  more  money  he  should  not  have  made  the  sale;  that 
after  some  further  discussion  as  to  whether  or  not  the  film  was  stolen, 
in  which  he  asserted  that  it  was  not,  and  that  he  had  made  a  record  of 
it,  the  manager  directed  that  a  detective  be  summoned;  that  the  mana- 
ger stated  to  the  detective  that  the  film  was  supposed  to  be  stolen,  and 
the  witness  explained  what  he  had  done,  and  how  he  had  procured  and 
returned  the  film,  and  the  manager  directed  the  detective  to  take  Bama- 
tan and  Latell,  another  employee  of  the  Pioneer  Film  Company,  who 
had  sent  Barnatan  for  the  film,  down  to  the  detective  bureau,  and  that 
the  detective  said  that  he  would  not  do  so  "unless  we  have  Max  (mean- 
ing .plaintiff)  along,"  and  that  the  manager  then  said  that  the  plaintiff 
had  no  intention  of  stealing  the  film ;  but,  on  the  detective  insisting  that 
he  could  not  take  the  others  unless  he  took  the  plaintiff,  the  manager 
requested  the  plaintiff  to  go  along  with  them,  and  promised  to  go  over 
and  see  that  the  plaintiff  got  out,  and  that  upon  the  insistence  of  the 
manager  he  accompanied  die  detective  and  the  others  to  the  detective 
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bureau,  and  the  manager  promised  to  go  down  later ;  that  after  being 
held  at  the  detective  bureau  for  about  an  hour  and  a  half  he  was  taken 
before  a  lieutenant  and  gave  his  name  and  address,  and  the  detective  in- 
formed the  lieutenant  that  the  charge  was  stealing  the  print  Cleopatra; 
that  the  manager  did  not  appear,  and  he  was  taken  to  the  Center  Street 
police  headquarters  in  a  patrol  wagon,  and  his  pedigree  and  finger 
prints  were  taken,  and  he  was  locked  up  in  the  Tombs  overnight,  and 
the  next  morning  was  taken  to  the  Fifty-Third  Street  Magistrate's 
Court  in  a  patrol  wagon,  and  there  on  an  information  filed  by  the  detec- 
tive, predicated  on  information  derived  from  the  defendant's  manager, 
the  plaintiff,  Barnatan,  and  Latell  were  charged  with  having  willfully 
and  feloniously  stolen  the  film,  which  was  valued  at  $500,  and  plaintiff 
was  held  in  $1,000  bail,  which  he  gave  that  evening,  and  the  examina- 
tion was  postponed  until  the  12th  of  June ;  that  on  the  12th  of  June 
Stiegler  made  a  deposition  before  the  magistrate,  charging  the  plaintiff 
with  the  crime,  and  the  defendant's  manager  made  a  deposition  to  the 
effect  that  the  facts  charged  in  Stiegler's  affidavit  were  true. 

It  appears  that  there  was  an  examination  before  the  magistrate,  but 
it  is  to  be  inferred  that  it  consisted  in  taking  these  depositions.  It  re- 
sulted in  the  plaintiff's  being  held  for  the  grand  jury.  The  plaintiff 
was  subsequently  indicted  in  the  Court  of  General  Sessions  and  pleaded 
not  guilty,  and  four  months  later  he  was  tried  and  a  verdict  of  acquit- 
tal was  directed  by  the  court. 

On  the  part  of  the  defendant  testimony  vas  presented  tending  to 
show,  not  only  that  the  plaintiff  was  without  authority  to  lease  the 
film,  but  that  he  entered  into  a  corrupt  agreement  with  Barnatan  and 
Latell  for  secretly  leasing  it  without  the  Imowledge  of  the  employer  of 
any  of  them  and  for  their  own  benefit,  and  that  they  were  to  share  in 
the  rental  received  therefor.  But  the  fact  stands  uncontroverted  thaf: 
the  defendant's  manager  knew  that  the  fihn  had  been  returned  unin- 
jured, before  the  plaintiff  was  arrested  and  before  the  manager  made 
the  charge  on  which  he  was  prosecuted.  There  is  no  evidence  tending 
to  show  that  there  was  any  intent  on  the  part  of  the  plaintiff,  or  of  the 
others  who  were  jointly  charged  with  him  with  theft,  to  steal  the  film, 
otherwise  than  by  depriving  the  defendant  of  the  possession  thereof 
for  that  Saturday  afternoon.  According  to  the  testimony  offered  in 
behalf  of  the  defendant,  and  to  its  theory  of  the  case,  they  intended  to 
appropriate  the  film  to  their  own  use  for  that  brief  period  of  time, 
which  would  undoubtedly  constitute  larceny  under  section  1290  of  the 
Penal  Law  (Consol.  Laws,  c.  40) ;  but  since  the  plaintiff  intended  to 
restore  the  film,  and  restored  it  before  the  defendant's  manager  made 
the  complaint  to  the  magistrate,  the  manager  was  chargeable  with 
knowledge  that  the  plaintiff  had  a  complete  defense  to  the  charge  (sec- 
tion 1307,  Penal  Law). 

We  are  not,  however,  concerned  with  any  question  relating  to  the 
liability  of  the  defendant's  manager  to  the  plaintiff  for  malicious  prose- 
cution, for  the  first  point  presented  for  decision  is  whether  the  acts  of 
the  defendant's  manager  in  making  the  charge  before  the  magistrate 
were  authorized  by  the  defendant  or  were  within  the  scope  of  his  em- 
ployment.   There  is  no  evidence  of  express  authorization  or  ratifica- 
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tion.  It  was  doubtless  his  duty  to  protect  the  property  of  the  defend- 
ant, and  to  recover  any  of  it  unlawfully  appropriated  or  taken  from 
its  possession.  We  are  of  opinion,  however,  that  his  full  duty  to  the 
defendant  in  the  premises  was  discharged  when  he  ascertained,  before 
making  the  complaint  to  the  magistrate,  that  the  fihn  had  been  returned 
uninjured,  and  had  ascertained  all  the  facts  essential  for  his  determina- 
tion whether  the  plaintiff  should  be  continued  longer  in  the  employ  of 
the  defendant,  if  that  duty  devolved  upon  him,  and  that  in  thereafter 
making  the  complaint  before  the  magistrate  he  was  acting  without  the 
scope  of  his  employment  by  the  defendant,  and  it  is  not  responsible 
therefor.    Wolff  v.  United  Drug  Co.,  229  N.  Y.  537,  128  N.  E.  130. 

It  follows  that  the  judgment  and  order  should  be  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs. 

CLARKE,  P.  J.,  and  PA'GE  and  MERRELL,  JJ.,  concur. 
SMITH,  J.,  dissents. 


(197  App.  Diy.  628) 

DEVOY  V.  NELLES. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

L  Interpleader  ^==>20— Notice  of  interpleader  most  be  senred  in  same  mab- 
ner  as  summoiis. 

Notice  of  an  application  for  an  order  of  interpleader,  which,  under 
Code  Giy.  Proc.  S  820,  p^iust  be  given  to  the  claimant  and  the  adverse  par- 
ty, must  be  served  in  the  same  manner  as  a  summons. 

2.  Interpleads  #=»20 — Oakmnty  In  answer  to  letter  adiAiwsed  to  reridence 

in  states  referring  to  plaee  of  business  a&  In  flBfferent  city,  same  states  pre- 
sumed served  In  state  of  resideoee. 

Where  the  defendant  In  an  action  for  money  had  and  received  wrote 
to  an  interpleaded  claimant,  addressing  him  as  residing  in  a  certain  city 
In  another  state,  and  In  answering  the  letter  he  referred  to  his  place  ot 
business  as  in  a  different  city  within  such  other  state,  the  presumption 
is  that  he  was  served  with  notice  of  interpleader  in  the  state  of  lila 
residence. 

3.  Interpdeader  <@=»20—PersDnal  or  s^ibstltuted  service  oi  notice  on  nonresi- 

dent outside  state  insufficient. 

Service  of  notice  of  interpleader  on  a  nonresident  outside  the  state, 
either  by  personal  or  substituted  service,  is  not  a  compliance  with  CJode 
Civ  Proc.  §  820,  requiring  that  notice  be  given  to  the  claimant  and  the 
adverse  party,  since  the  court  cannot  thus  acquire  Jurisdiction  of  the 
party. 

4.  Interpleader  <$=:>1— In  adion  on  personal  daim  Is  personal  action,  not  In 

rem. 

An  action  of  interpleader  by  a  defendant  in  an  action  for  money  had 
and  received  is  personal,  not  in  rem;  actions  in  rem  having  for  their 
subject  specified  property,  which  is  within  the  jurisdiction  and  control 
of  the  court  to  which  application  for  relief  is  made. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Devoy  against  Walter  Nelles.  From  an  order  of 
interpleader,  pursuant  to  which  Hugh  Montague,  as  treasurer  of  an 
unincorporated  association  of  more  than  seven  persons,  known  as  the 

^=:»For  other  cases  see  same  toplo  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  4  Indexes 
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Clan-Na-Gad,  and  the  New  York  Volks-Zeitung,  a  domestic  corpora- 
tion, were  substituted  as  defendants,  plaintiff  appeals.  Reversed,  and 
motion  for  interpleader  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

John  Delahunty,  of  New  York  City  (J.  J.  Kirby,  of  New  York  City, 
on  the  brief),  for  appellant. 

Hale,  Nelles  &  Schorr,  of  New  York  City  (Murray  C.  Bernays,  of 
New  York  City,  of  counsel),  for  respondents. 

GREENBAUM,  J.  The  action  is  brought  to  recover  the  sum  of 
$5,000  upon  the  theory  of  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiflF. 

[1]  Section  820  of  the  Code  of  Civil  Procedure  requires  that  notice 
of  the  application  for  an  order  of  interpleader  shall  be  given  to  the 
claimant  and  the  adverse  party.  The  affidavits  of  service  of  the  notices 
on  the  alleged  claimants  do  not  state  where  either  of  them  was  served. 
The  obvious  purpose  of  such  a  notice  is  to  bring  the  claimant  before 
the  court  and  give  him  an  opportunity  to  assert  his  claim.  It  has  some- 
what the  effect  of  a  summons,  and  must  be  served  in  the  same  manner 
as  a  summons  is  required  to  be  served. 

[2]  The  affidavit  of  defendant  shows  that  he  wrote  to  the  claim- 
ant. Treasurer  Hugh  Montague,  addressing  him  as  residing  at  127  Au- 
tumn street,  Passaic,  N.  J.,  and  that  Montague,  in  making  answer  to 
that  letter,  refers  to  his  place  of  business  as  at  No.  1  Montgomery 
street,  Jersey  City,  N.  J.  The  presumption,  which  was  conceded  upon 
the  argument,  is  that  Montague  was  served  in  the  state  of  his  residence. 
In  our  opinion  there  was  no  proof  of  a  valid  sen'ice  upon  the  alleged 
claimant  Clan-Na-Gael. 

[3]  The  court  cannot  acquire  jurisdiction  by  service  of  the  notice 
on  a  nonresident  outside  the  state,  either  by  personal  service  or  by 
substituted  service,  and  such  service  is  not  a  compliance  with  the  re- 
quirement as  to  notice  of  section  820  of  the  Code.  In  Bullowa  v. 
Provident  Life  &  Trust  Co.,  125  App.  Div.  54S,  the  court  said  at  page 
548  (109  N.  Y.  Supp.  1058,  at  page  1060) : 

'•The  Code  requires  notice  to  the  party  to  be  brought  in,  and  does  not  leave 
It  to  the  court  to  prescribe  what  that  notice  shall  be.  It  necessarily  fol- 
lows that  It  must  be  personal  notice,  or  the  equivalent  thereof  and  It  needs 
the  citation  of  no  authorities  to  show  that  the  courts  of  one  state  cannot  ob- 
tain Jurisdiction  over  citizens  and  residents  of  another  state  by  notice  served  by 
mail  or  served  personally  without  the  state.  It  is  also  evident  that  luese 
provisions  of  the  Code  of  Civil  Procedure  contemplate  that  the  notice  shall 
be  such  that  the  court  may  t^iereby  obtain  jurisdiction  over  the  party  with- 
out the  service  of  other  process,  and  may  thereupon,  if  the  facts  warrant  it, 
make  the  order  discharging  the  original  defendant  and  substituting  the  new 
defendant  thus  brought  in  on  notice.  It  would  seem,  therefore,  that  this 
section  of  the  Code  of  Civil  Procedure  does  not  authorize  such  a  substitution 
of  a  nonresident,  unless  service  is  made  personally  within  our  own  state  or 
the  party  voluntarily  appears  and  submits  to  the  jurisdiction  of  the  court.*^ 

[4]  This  is  a  personal  action,  and  not  one  in  rem.  The  most  recent 
utterance  on  that  subject  is  the  Court  of  Appeals  in  Hanna  v.  Stedman, 
230  N.  Y.  326,  130  N,  E.  566,    To  the  same  effect  is  Rosentloal  v. 
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United  Transportation  Co.,  196  App.  TMv.  540,  188  N.  Y.  Supp.  154, 
decided  by  this  court  in  April,  1921.  In  the  Hanna  v.  Stedman  Case, 
supra,  the  headnote  correctly  summarizes  the  opinion  as  follows : 

"2.  Actions  or  proceedings  in  rem  have  for  their  subject  specified  property 
which  is  within  the  jurisdiction  and  control  of  the  court  to  which  application 
for  relief  is  made,  and  do  not  include  an  action  of  interpleader,  wherein  the 
plaintiff  sought  and  obtained  a  judgment  determining  to  which  one  of  several 
conflicting  claimants  it  should  pay  moneys  conceded  by  it  to  be  due  upon  a 
personal  claim  to  some  one." 

It  follows  that,  so  far  as  Hugh  Montague,  as  treasurer  of  the 
Clan-Na-Gael,  is  concerned,  the  order  must  be  reversed.  As  to  the 
Volks-Zeitung,  since  it  has  defaulted  on  the  motion  for  tke  inter- 
pleader, and  It  does  not  clearly  appear  that  it  even  asserts  a  claim,  the 
order  in  its  entirety  is  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  for  interpleader  is  denied,  with  $10  costs.    All  concur. 


(197  App.  Div.  dl9)  . 

HAAS  V.  HAAS. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1021.) 

1.  Divorce  ^=>269(  10) -Showing  thai  payment  oannot  be  enforced  by  seques- 

tration not  sufficient  for  cmitenipt  proceeding. 

Allegation  that  defendant  has  no  bank  account,  nor  a  business  of  his 
own,  is  not  a  showing  to  the  satisfaction  of  the  court  that  payment  can- 
not be  enforced  by  sequestration,  so  as  to  allow  his  punishment  for  con- 
tempt, under  Code  Civ.  Proc.  §§  1772,  1773,  for  default  in  making  a  pay- 
ment required  by  judgment  in  an  action  for  separation. 

2.  Divorce  <!t=>294 — Judgment  for  maintenance  of  children  not  aatiioriied» 

where  action  for  separation  is  dismissed  on  the  merits. 

Code  Civ.  Proc.  §  1766,  providing  that  in  an  action  by  wife  for  separa- 
tion the  court  may  render  judgment  compelling  defendant  to  make  pro- 
vision for  maintenance  of  the  children,  where  under  the  circiunstances 
such  a  judgment  Is  proper,  without  rendering  judgment,  does  not  author- 
ize such  a  judgment,  where  separation  is  denied  and  the  complaint  dis- 
missed 01)  the  merits. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Stella  Haas  against  Benjamin  Haas  for  separation.    From 
an  order  granting  plaintiff's  motion,  adjudging  defendant  in  contempt 
of  court,  defendant  appeals.'  Reversed,  and  motion  denied. 
.  Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Nathaniel  Cohen,  of  New  York  City,  for  appellant. 
Joseph  Gans,  of  New  York  City  (C.  Artliur  Jensen,  of  New  York 
City,  on  the  brief),  for  respondent. 

MERRELL,  J.  This  appeal  is  by  the  defendant  from  an  order  ad- 
judging him  in  contempt  of  court  for  failing  to  pay  an  allowance  of  $4- 
a  week  provided  by  the  judgment  herein  for  the  support  and  education 
of  the  infant  daughter  of  the  parties,  and  also  by  reason  of  the  failure 
of  the  defendant  to  bear  the  expense  of  medical  and  surgical  treatment 
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of  said  daughter  while  ill.  The  court,  in  the  order  adjudging  the  de- 
fendant guilty  of  contempt  for  a  willful  and  deliberate  violation  of  said 
decree  imposed  a  fine  of  $704;  that  being  the  amount  of  defendant's 
default  in  said  payments  for  the  support,  education,  and  medical  at- 
tendance of  said  daughter  of  the  parties. 

The  action  was  brought  by  the  plaintiff  to  obtain  a  decree  of  separa- 
tion from  the  defendant  because  of  the  latter's  cruel  and  inhuman  treat- 
ment of  the  plaintiff.  The  defendant  answered  in  the  action,  and  set 
up  a  counterclaim  of  abandonment  of  the  defendant  by  the  plaintiff. 
The  issues  were  tried,  and  at  the  close  of  the  trial  the  court  at  Special 
Term  rendered  judgment  dismissing  the  complaint  upon  the  merits, 
and  also  dismissing  upon  the  merits  the  counterclaim  interposed  by 
the  defendant. 

Asstuning  to  act  in  pursuance  of  section  1766  of  the  Code  of  Civil 
Procedure,  the  court  in  the  judgment  herein  awarded  the  care,  custody, 
and  control  of  Arline  Haas,  the  infant  daughter  of  the  parties,  to  the 
plaintiff,  with  the  privilege  to  the  defendant  of  seeing  and  taking  out 
said  child  between  the  hours  of  10  o'clock  in  the  forenoon  and  6  o'clock 
in  the  afternoon  every  Sunday;  said  decree  providing  that  the  child 
be  sent  by  the  plaintiff,  accompanied  by  a  proper  person.  It  was  fur- 
ther ordered,  adjudged,  and  decreed  in  and  by  said  judgment  that  the 
defendant  pay  to  the  plaintiff  the  sum  of  $4  per  week  as  and  for  the 
maintenance,  support,  and  education  of  said  infant  daughter  of  the 
parties,  such  payments  to  commence  from  the  date  of  the  entry  of  said 
decree  in  March,  1918,  with  the  privilege  to  the  plaintiff  of  applying  to 
the  court  for  an  additional  allowance  for  the  maintenance,  support,  and 
education  of  said  infant  as  the  cost  of  the  maintenance,  support,  and 
education  of  said  infant  should  increase,  or  in  the  event  of  an  increase 
in  defendant's  income. 

It  was  also  provided  in  the  said  judgment  that  the  defendant  pay 
any  and  all  medical  and  drug  bills  that  might  b^  incurred  in  good  faith 
by  reason  of  any  illness  from  which  said  infant  might  suffer.  Provi- 
sion was  also  made  for  the  removal  of  said  infant  daughter  to  the 
coimtry,  and  the  plaintiff  was  required  to  bring  the  child  back  to  the 
city  each  Sunday,  in  case  she  remained  in  the  coxmtry  for  a  period  of 
more  than  four  weeks. 

The  moving  affidavits  herein  established  to  the  satisfaction  of  the 
court  that,  following  the  entry  of  said  decree,  a  certified  copy  thereof 
was  served  upon  the  defendant,  and  that  he  thereupon  paid  the  weekly 
allowance  of  $4  up  to  and  including  May  23,  1918,  and  that  from  said 
date  until  the  institution  of  these  contempt  proceedings  the  defendant 
had  paid  nothing  for  the  support  of  said  infant  daughter  of  the  par- 
ties. The  affidavits  also  show  that  in  the  spring  of  1919  the  said  daugh- 
ter became  sick  with  tonsilitis,  necessitating  an  operation,  and  that  the 
bill,  amotmting  to  $152,  incurred  for  medical  services  in  connection 
therewith,  was  presented  to  the  defendant,  but  that  he  refused  to  pay 
the  same,  and  that  thereupon  the  plaintiff  paid  said  bill. 

The  moving  affidavits  also  show  that  said  child  was  taken  to  the  de- 
fendant's house  and  left  there  every  Sunday,  pursuant  to  the  require- 
ments of  said  decree,  until  about  five  or  six  months  prior  to  the  insti- 
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tution  of  these  proceedings ;  that  the  defendant  did  not  see  said  child 
or  remain  with  the  child  but  a  few  minutes  when  brought  to  his  home, 
and  that  on  many  Sundays  he  was  not  at  home  at  all  when  the  child 
was  taken  there,  and  on  some  occasions  he  left  a  few  minutes  after  the 
child's  arrival,  remaining  away  the  balance  of  the  day ;  that,  notwith- 
standing such  treatment  on  the  part  of  the  defendant,  the  child  was 
taken  each  Sunday  to  the  defendant's- home,  until  five  or  six  months 
prior  to  the  institution  of  these  proceedings,  when  the  plaintiff  stopped 
sending  the  chilcj  at  the  child's  request,  and  upon  the  child's  represen- 
tation that  she  did  not  want  to  go  because  of  constant  quarrels  and  fight- 
ing at  the  home  of  the  defendant's  sister,  where  the  defendant  resided ; 
that  the  plaintiff  sent  said  daughter  to  the  defendant's  home  regularly 
every  Sunday  for  two  year§  and  a  half  after  the  defendant  defaulted 
in  his  payments  for  the  support  of  said  child. 

The  defendant,  in  his  affidavit  opposing  the  contempt  proceedings, 
swears  that  after  the  denial  of  a  judgment  of  separation  herein  the 
plaintiff  went  to  Reno,  Nev.,  and  obtained  a  divorce  there  and  subse- 
quently remarried,  and  that  thereupon  the  defendant  brought  action 
against  the  plaintiff  for  absolute  divorce,  which  was  pending  and  about 
to  be  tried  at  the  time  of  the  institution  of  these  contempt  proceedings. 
The  defendant  avers  in  his  affidavit  that  since  March,  1918,  he  was 
denied  access  to  his  said  child,  and  that  solely  upon  the  ground  of  such 
refusal  he  has  refrained  from  paying  the  amount  directed  by  the 
judgment.  The  court  entertained  the  application  to  punish  the  de- 
fendant for  contempt,  and  granted  the  order  appealed  from. 

The  defendant  seeks  a  reversal  of  the  order,  adjudging  him  in  con- 
tempt and  penalizing  him  therefor,  upon  two  grounds :  First,  that  the 
moving  papers  upon  which  said  order  was  granted  were  insufficient, 
in  that  they  did  not  show  that  sequestration  proceedings  would  be  in- 
effectual; and,  second,  that  the  action  for  separation  having  been 
dismissed  upon  the  merits,  the  court  was  powerless  to  make  a  decree 
awarding  the  custody  of  the  infant  daughter  of  the  parties  to  the  plain- 
tiff and  making  said  provision  for  her  support  by  defendant.  I  think 
the  order  appealed  from  should  be  reversed  upon  each  of  the  grounds 
urged  by  the  appellant. 

[  1  ]  As  to  the  insufficiency  of  the  papers  upon  which  the  order  was 
granted,  the  Code  of  Civil  Procedure  (section  1772)  provides  that, 
where  a  husband  defaults  in  making  any  payment  required  by  a  judg- 
ment or  order  in  an  action  for  separation,  the  court  may  cause  his  per- 
sonal property  and  the  rents  and  profits  of  his  real  property  to  be  se« 
questered.  Section  1773  of  the  Code  provides  that  the  defaulting  hus- 
band may  be  punished  for  contempt  for  failure  to  pay  any  sum  required 
by  section  1772,  where  it  appears  presuniptively  to  the  satisfaction  of 
the  court  that  payment  cannot  be  enforced  by  means  of  sequestration 
proceedings.  In  short,  the  Code  requires  that  before  the  husband  can 
be  punished  for  contempt  the  court  must  be  satisfied  that  sequestration 
proceedings  will.be  unavailing  to  collect  the  moneys  required  to  be 
paid.  In  an  effort  to  comply  with  the  Code  requirement,  the  plaintiff 
stated  in  her  moving  affidavit:  . 
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"That  the  defendant  has  no  bank  account,  nor  has  he  a  business  of  his 
own,  but  Is  working  as  a  union  cutter  for  a  weekly  salary  and  earns  about 
$60  per  week.  That  for  the  reasons  stated  a  sequestration  proceeding  against 
the  defendant  would  be  of  no  avail  for  the  purpose  of  collecting  the  aforesaid 
money.*' 

No  other  averment  than  the  above  is  offered  to  satisfy  the  court  that 
sequestration  proceedings  would  be  unavailing,  and  such  averment  was 
clearly  insufficient.  The  affidavit  does  not  state  that  defendant  has  no 
personal  property  other  than  a  bank  account  or  a  business,  nor  does  it 
state  that  he  has  no  real  estate,  the  rents  and  profits  from  which  might 
be  sequestered.  The  plaintiff  merely  swears  that  defendant  has  no  bank 
account  nor  business  of  his  own.  The  moving  affidavit  is  clearly  de- 
ficient. Sandford  v.  Sandford,  44  Hun,  564;  Whitney  v.  Whitney 
(Super  Ct.)  11  N.  Y.  Supp  582.  There  must  be  a  strict  compliance 
with  the  statutory  requirements.  Matzke  v.  Matzke,  185  App.  Div. 
533,  173  N  Y.  Supp.  244.  There  was  no  sufficient  basis  for  the  order 
to  punish  the  defendant  for  contempt. 

[2]  I  am  also  of  the  opinion  that,  having  dismissed  the  complaint 
upon  the  merits,  the  court  was  without  power  to  render  judgment 
compelling  the  defendant  to  provide  for  the  maintenance  of  the  infant 
daughter  of  the  parties.  The  respondent  attempts  to  justify  the  judg- 
ment rendered  under  section  1766  of  the  Code  of  Civil  Procedure. 
While  the  general  language  of  that  Code  section  might  seem  to  support 
such  contention,  yet  the  court  is  only  thereby  permitted  in  a  proper 
case  to  render  a  judgment  compelling  the  defendant  to  make  provision 
for  the  maintenance  of  the  children  of  the  marriage  without  rendering  a 
judgment  of  separation.  The  Code  (section  1766)  falls  far  short  of  au- 
thorizing such  a  judgment  where,  as  in  the  case  at  bar,  plaintiff  is  de- 
nied a  judgment  for  separation  and  her  complaint  is  dismissed  upon  the 
merits. 

The  courts  have  quite  uniformly  held  that,  while  a  judgment  may  be 
rendered  under  section  1766  of  the  Code  of  Civil  Procedure  in  an 
action  for  separation,  compelline  the  defendant  to  make  provision  for 
the  maintenance  of  the  children  of  the  marriage  where,  under  the  cir- 
cumstances of  the  case,  such  a  judgment  is  proper  without  rendering  a 
judgment  of  separation,  section  1766  of  the  Code  applies  only  where  a 
separation  can  be  decreed  upon  the  evidence.  Davis  v.  Davis,  75  N,  Y. 
221 ;  Ramsden  v.  Ramsden,  91  N.  Y.  281 ;  Kamman  v.  Kamman,  167 
App.  Div.  423,  152  N.  Y.  Supp.  579;  Robinson  v.  Robinson,  146  App. 
Div.  533,  131  N.  Y.  Supp.  260;  Chamberlin  v.  Chamberlin,  193  App. 
Div.  784,  184  N.  Y.  Supp.  464. 

In  the  case  at  bar  the  learned  justice  hela  that  the  evidence  was  in- 
sufficient to  justify  a  judgment  for  separation  and  dismissed  the  com- 
plaint. The  requirement,  therefore,  that  the  defendant  pay  for  the 
maintenance  of  the  infant  daughter  of  the  parties,  was  without  au- 
thority of  law. 

The  order  appealed  from  should  be  reversed,  and  the  motion  denied, 
without  costs.    All  concur. 
189N.y.S.— 32 
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SCHOPFLOCHER  v.  ESSGEE  CO.  OF  CHINA,  bie. 

(Supreme  Ctourt,  .Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Sales  <^79— Plaee  of  delivery  held  to  be  in  New  York,  so  that  question  €i 

delay  should  be  submitted  to  the  Jury. 

In  an  action  for  delay  In  delivering  a  large  quantity  of  straw  braid 
purchased  by  plaintiff  from  defendant,  who  was  acting  as  agent  for 
Japanese  manufacturers  under  a  contract  providing  that  the  price  should 
be  cost  plus  insurance  and  freight,  the  place  of  delivery  must  be  deemed 
to  be  in  New  Yorli,  where  both  plaintiff  and  defendant  had  places  ot 
business  there,  and  defendant  instead  of  having  merchandise  consigned  to 
plaintiff,  had  it  consigned  to  its  own  order  and  stored  the  same  in  a  ware- 
house at  New  Yorlc,  there  being  no  provision  in  the  contract  providing 
for  delivery  in  Japan. 

2.  Sales  e=»182(l)— Ddivery  in  reasonable  thne  held  for  jury. 

In  buyer's  action  for  damages  for  delay  in  delivery  of  straw  braid,  to 
be  delivered  in  New  York  City  under  contract  made  in  May,  1917,  speci- 
fying, "Shipment  from  Japan  June,  July,  August,  in  about  equal  ship- 
ments," where  it  appeared  that  two  months  was  the  average  time  re- 
quired for  goods  to  reach  New  YorlE  from  Japan,  unless  shipped  from  the 
Pacific  Coast  by  express,  and  the  seller  admitted  the  buyer  had  paid 
approximately  $350  for  shipment  by  "silk  train"  (overland  express), 
whether  the  goods,  which  were  delivered  in  December,  1917,  and  February 
and  August,  1918^  were  delivered  within  a  reasonable  time,  was  for  the 
Jury. 

Action  by  Herman  Schopflocher  against  the  Essgee  Company  of 
China,  Incorporated.  On  motion  by  plaintiff  for  new  trial  on  exceptions 
ordered  to  be  heard  by  the  Appellate  Division  in  the  first  instance,  after 
trial  at  Trial  Term,  New  York  county.    Motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Burnstine  &  Geist,  of  New  York  City,  for  plaintiff. 
Kramer  &  Swartz,  of  New  York  City,  for  defendant. 

MERRELL,  J.  The  action  is  brought  by  Herman  Schopflocher 
against  the  Essgee  Company  of  China,  Incorporated,  to  recover  dam- 
ages for  an  alleged  delay  on  the  part  of  the  defendant  in  delivering  a 
large  quantity  of  straw  braid  purchased  under  a  contract  made  on  or 
about  the  4th  day  of  May,  1917.  The  contract  in  question  which  was 
made  in  the  city  of  New  York,  mentioned  621  Broadway,  Room  722,  as 
defendant's  place  of  business,  and,  so  far  as  material,  reads  as  follows : 

"New  York,  U.  S.  A.,  May  4, 1917. 

"Original.    Sold  to  Mr.  M.  H.  Steinfels,  55  Mercer  street.  New  York  City. 

"Bought  from  the  'Essgee'  Company,  of  China,  Incorporated,  acting  agents 
for  Messrs   Miyake-Gumi,  Limited,  Kobe,  Japan: 

"50,000  pieces  of  3'  End  Jap  extra  quality  at  IS^  cents  a  piece  c  t  t. 
New  York.    4/5  m/m.  Artl.    No.  3639. 

"50,000  pieces  of  3'  End  Jap  first  quality  at  17%  cents  a  piece  c.  L  1. 
New  York.    4/5  m/m.  Atkl.    No.  3639. 

"Duty  to  be  paid  by  the  undersigned  purchaser  at  the  rate  of  15%  upon 
presentation  of  invoices. 

"Quality  as  natural  sample  shown,  usual  variations. 

^soFor  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  L  Indezw 
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"Shipment  from  Japan  June,  July,  August,  in  about  equal  shipments. 
"Buyer  agrees  to  furnish  a  letter  of  credit  at  4  months  sight  draft. 
"Accepted  Buyer 

"The  *Es6gee'  Co.  of  China,  Inc. 

"D.  Schratter,  President. 
"Shipment  has  to  be  made  via  overland.** 

,  M.  H.  Steinfels,  mentioned  in  the  contract,  was  a  brother-in-law  of 
the  plaintiff,  and  it  was  conceded  upon  the  trial  that  the  plaintiff  was  the 
real  party  in  interest.  As  provided  in  tihe  contract,  the  plaintiff  fur- 
nished the  letter  of  credit  therein  referred  to  and  paid  the  duty  on  the 
merchandise,  upon  a  claim  made  by  the  defendant  that  such  duty  was 
due.  The  plaintiff  also  paid  approximately  $350  to  the  defendant  in 
order  that  said  merchandise  might  be  shipped  by  express.  The  goods 
ran  1,000  pieces  to  the  bale,  thus  making  lOO  bales  in  all. 

Evidence  was  given  by  the  defendant  tending  to  show  that  the  mer- 
chandise was  shipped  from  Japan  substantially  in  accordance  with  the 
contract,  and  the  defendant  claimed  upon  the  trial  that,  had  plaintiff 
called  for  the  goods,  the  defendant  would  have  delivered  them  within 
a  reasonable  time.  On  the  other  hand,  the  plaintiff  testified  that  he  was 
almost  an  everyday  caller  at  defendant's  New  York  office,  and  was 
constantly  demanding  the  goods,  which  concededly  he  had  paid  for, 
and  that  he  accused  defendant's  representative  of  intentional  delay  and 
of  selling  his  goods  to  other  parties.  It  was  established  upon  the  trial 
that  the  first  of  the  goods  actually  came  into  the  plaintiff's  possession 
September  11,  1917,  and  the  last  10  bales  on  August  3,  1918. 

The  plaintiff  claims  damages  for  alleged  unreasonable  delay  on  the 
part  of  the  defendant  in  delivering  the  last  three  lots,  which  were  de- 
livered,, respectively,  on  December  13,  1917,  February  13,  1918,  and 
August  3, 1918,  26  bales  in  all. 

[1]  It  is  the  contention  of  the  defendant  that  imder  the  contract  the 
place  of  delivery  was  in  Japan,  and  that  it  performed  its  full  duty  by 
delivering  the  merchandise  on  board  ship  in  Japan.  The  plaintiff,  how- 
ever, says  that  the  defendant  at  all  times  understood  that  the  place  of 
delivery  was  to  be  in  the  city  of  New  York.  Plaintiff  claims  that  he 
is  entitled  to  the  damages  he  has  suffered,  based  upon  the  market  price 
of  the  merchandise  in  New  York  City.  While  the  evidence  was  con- 
flicting respecting  the  time  when  the  merchandise  was  shipped  from 
Japan  and  here  received,  there  is  no  dispute  as  to  the  method  of  ship- 
ment adopted  by  the  defendant.    . 

As  above  noted,  the  plaintiff  duly  delivered  to  the  defendant  his 
letter  of  credit,  thus  paying  for  the  goods  in  advance.  The  defendant 
shipped  the  goods  with  others  from  Japan,  consigning  and  insuring 
them  in  its  own  name.  Upon  arrival  in  the  city  of  New  York  they  were 
first  stored  in  a  customs  warehouse,  and  upon  payment  of  the  duty 
were  taken  to  the  warehouse  of  R.  H.  Coney  &  Co.  in  Brooklyn,  where 
they  were  deposited  and  stored  in  the  defendant's  name.  The  defend- 
ant did  not  disclose  the  name  of  the  plaintiff  to  the  Japanese  shipper,  or 
to  any  carrier  or  warehouseman,  and  no  evidence  of  title  to  the  goods 
was  delivered  to  the  plaintiff,  except  the  warehouse  receipts  for  a  few 
bales  at  a  time  upon  the  dates  when  plaintiff  testified  he  received  the 
goods.     It  appeared  on  the  trial  that  some  one  in  the  defendant's 
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office  had,  subsequdhtly  to  the  receipt  of  the  goods,  placed  plaintifTs 
name  in  lead  pencil  across  the  face  of  certain  of  these  bills  of  lading, 
evidently  for  identification  purposes. 

David  Schratter,  an  officer  of  the  defendant,  testified  that  the  plain- 
tiff had  requested  the  defendant  to  store  the  goods  in  the  defendant's 
name  and  to  handle  them  as  the  defendant  chose.  The  plaintiff  denies 
this,  and  says  that  he  was  constantly  demanding  the  delivery  of  the. 
goods,  and  that  he  told  defendant's  representatives  that  he  would  hold 
them  responsible  for  delay  in  delivery.  From  the  facts  thus  disclosed 
It  appears  that  the  parties  intended  that  the  merchandise  was  to  be  de- 
livered to  the  plaintiff  in  the  city  of  New  York.  The  court,  however, 
has  held,  as  a  matter  of  law,  that  the  place  of  delivery  was  in  Japan, 
and  refused  to  permit  the  plaintiff  to  prove  the  market  value  of  the 
merchandise  in  New  York  at  the  time  of  the  alleged  breach. 

The  contract  in  question,  as  above  set  forth,  contained  the  expression 
"c.  1.  f .  New  York."  It  was  admitted  upon  the  trial  that  such  letter$ 
meant  "cost  plus  insurance  and  freight  to  New  York."  The  term  ap- 
pears in  the  clause  of  the  contract  relating  to  price,  and  has,  therefore, 
very  little  bearing  upon  the  question  of  the  place  of  delivery.  Miller 
&  Sons  v.  Sergeant  Co.,  191  App.  Div.  814,  182  N.  Y.  Supp.  382;  Mad- 
daloni  Olive  Oil  Co.,  Inc.,  v.  Aquino,  191  App.  Div.  51,  180  N.  Y.  Supp. 
724;  Mee  v.  MtNider,  109  N.  Y.  500, 17  N.  E.  424;'  Seaver  v.  Lindsay 
Light  Co.,  Ill  Misc.  Rep.  553,  182  N.  Y.  Supp.  30.  It  is  apparent  that 
the  term  used  had  a  distinct  and  clear  meaning  to  the  parties  who  used 
it,  and  that  as  used  in  the  contract  in  question  it  related  purely  to  the 
price  to  be  paid.  The  burden  rested  upon  the  purchaser  to  i>ay  the  cost 
price  of  the  goods  in  Japan  plus  insurance  and  freight  to  New  York. 
The  duty  rested,  of  course,  upon  the  seller  to  deliver  the  goods  some- 
where to  the  buyer.  Had  the  parties  considered  that  the  contract  was 
a  strict  c.  i.  f .  contract,  the  seller  would  have  insured  the  goods  in  the 
name  of  the  buyer,  and  would  have  caused  the  bills  of  lading  to  have 
been  made  out  in  his  name  and  forwarded  to  him,  and  would  have  taken 
the  necessary  steps  to  free  the  seller  from  responsibility  respecting  fur- 
ther delay  and  delivery. 

The  respondent  seems  to  rely  upon  the  decision  in  Smith  Co.  v.  Mos- 
cahlades,  193  App.  Div.  126,  183  N.  Y.  Supp.  500,  in  support  of  its  con- 
tention that  the  place  of  delivery  of  the  merchandise  in  question  under 
the  contract  was  Japan.  The  plaintiff  in  the  last-mentioned  case  was  a 
Newfoundland  corporation,  having  its  office  at  St.  Johns.  It  had  no 
branch  office  and  transacted  no  business  here.  The  defendants  were  en- 
gaged in  business  within  the  city  of  New  York  as  importers  and  ex- 
porters of  fish.  The  contract  in  question  used  the  term  "c.  i.  f."  This 
court  held,  in  respect  to  the  aforesaid  contract,  as  follows : 

"This  consmnmated  the  contract,  which  became  what  is  known  as  a  *c.  i.  f.* 
contract,  which  is  a  well-known  form  of  shipping  contract,  and  means  that 
the  purchaser  pays  a  fixed  price,  for  which  the  seller  furnishes  the  goods  and 
pays  the  freight  and  insurance  to  the  point  of  delivery,  and  that  all  risks, 
while  the  goods  are  in  transit  are  for  the  account  of  the  buyer.  Under  such 
contracts  the  seller  fulfills  all  of  his  obligations  by  putting  the  cargo  on  board 
and  forwarding  to  the  purchaser  a  bill  of  lading  and  a  policy  of  insurance  of 
the  kind  then  current  and  customarily  issued  in  the  trade,  and  if  the  gooda 
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had  not  been  paid  for  In  advance  It  was  customary  to  present  a  draft  for  the 
purchase  price,  accompanied  by  the  bill  of  lading  and  policy  of  insurance  and 
a  credit  slip  for  the  insurance  and  freight,  if  not  actually  paid  for  by  the 
shipper,  which  documents  were  to  be  delivered  to  the  purchaser  on  his  pay- 
ing the  draft,  and  the  insurance  is  for  the  protection  of  the  purchaser,-  who 
assumes  all  risks  after  the  goods  have  been  placed  on  board ;  and  this  con- 
stitutes a  delivery  by  the  seller  under  such  a  contract,  and  title  thereupon 
passes  to  the  buyer,  even  though  it  be  stated  in  the  contract  that  delivery  was 
to  be  made  at  the  point  of  destination.*' 

In  the  case  at  bar  both  the  parties  resided  in  the  city  of  New  York, 
and  both  parties  had  an  office  there.  The  contract  did  not  mention  any 
place  in  Japan  from  which  the  goods  were  to  be  shipped,  and  the  seller 
did  not  consign  the  goods  to  the  buyer,  but  consigned  them  to  itself 
in  the  city  of  New  York,  insured  the  goods  in  the  seller's  own  name^ 
placed  the  goods  in  a  warehouse  in  Brookl}^,  and  took  warehouse  re- 
ceipts in  the  name  of  the  seller.  The  term  "c.  i,  f .  New  York"  appears 
only  in  that  portion  of  the  contract  relating  to  the  price.  It  follows 
that,  under  the  decision  of  this  court  in  the  case  of  Miller  &  Sons  v. 
Sergeant  Co.,  supra,  the  place  of  delivery  would  be  at  the  office  or 
place  of  business  of  the  seller  in  the  city  of  New  York.  Moreover,  the 
seller  has  so  interpreted  the  contract.  Although  the  plaintiflf  paid  for 
the  goods  in  advance,  the  seller  never  attempted  to  make  any  deliveries 
at  any  place,  except  in  the  city  of  New  York,  by  the  delivery  of  ware- 
house receipts.  It  is  clearly  shown  that  it  was  the  intention  of  the 
parties  that  the  city  of  New  York  sliould  be  the  place  where  the  goods 
were  to  be  delivered. 

While  the  case  of  Miller  &  Sons  v.  Sergeant  Co.,  supra,  involved  the 
construction  of  a  contract  which  used  the  term  "f .  o.  b.,"  the  same  rea- 
soning applies  to  the  use  of  the  term  "c.  i.  f."  It  was,  of  course,  in- 
cumbent upon  the  purchaser  to  call  upon  the  defendant  to  deliver  the 
goods  to  him  at  the  defendant's  place  of  business,  or  wherever  the 
goods  were  in  Brooklyn.  This  the  plaintiff  sajrs  he  did,  and  that  is  a 
question  of  fact,  which  should  have  been  submitted  to  the  jury.  The 
place  of  delivery  being  in  the  city  of  New  York,  the  court  should  have 
submitted  to  the  jury  the  disputed  facts,  and  should  have  permitted  the 
plaintiflE  to  show  the  market  value  of  the  merchandise  in  the  city  of  New 
York  at  the  time  of  the  alleged  breach. 

[2]  It  is  claimed  by  the  appellant,  and  seems  to  have  been  practically 
admitted  upon  the  trial,  that  it  requires  on  the  average  about  two 
months  for  goods  to  reach  New  York  City  from  Japan,  tmless  the 
goods  are  shipped  from  a  Western  seaport  by  express.  The  defendant 
admitted  that  the  plaintiff  had  paid  approximately  $350  for  shipment  by 
"silk  train"  (overland  express),  which  fact  quite  clearly  shows  that  the 
plaintiff  was  anxious  to  receive  the  goods  and  to  obtain  them  as  early 
as  possible.  Such  fact  also  should  be  considered  in  determining  wheth- 
er or  not  the  goods  were  delivered  within  a  reasonable  time.  The  use 
of  the  words,  "Shipment  from  Japan  Jime,  Tuly,  August,  in  about  equal 
shipments,"  as  used  in  the  contract,  were  clearly  inserted  to  enable  the 
parties,  who  knew  the  custom  and  the  length  of  time  it  usually  takes 
for  a  shipment  to  reach  New  York,  to  define  the  period  within  which 
the  goods  would  in  all  probability  be  delivered  to  the  plaintiff.    The 
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plaintiff  testified,  as  above  noted,  that  he  told  Schratter  that  he  must 
have  the  goods  as  soon  as  possible,  and  stated : 

"I  .want  the  merchandise  during  August,  September,  and  October,  to  de- 
liver in  New  York  as  per  my  contract,  and  I  will  hold  you  responsible  if  I 
don't  get  it  in  that  time." 

It  is  quite  apparent  that  when  this  conversation  took  place  the  plain- 
tiff, at  least,  expected  to  receive  the  goods  shipped  from  Japan  in 
June  during  the  month  of  August,  those  shipped  in  July  during  the 
month  of  September,  and  those  shipped  in  August  during  the  month 
of  October.  If  the  plaintiff  was  ready  to  accept  the  deliveries,  and 
the  goods  were  not  delivered  within  a  reasonable  time,  the  plaintiff  was 
entitled  to  succeed  upon  proof  of  his  damages. 

The  plaintiff's  exceptions  are  sustained,  and  plaintiff's  motion  for  a 
new  trial  granted,  with  costs  to  the  plaintiff  to  abide  the  event.  Settle 
order  on  notice.    All  concur. 


McKEE  V.  ROBERT. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921. > 

1.  Appeal  and  error  <^=>19Z  (5) — Absence  of  allegation  not  ground  for  reversal, 

in  absenee  of  demurrer. 

In  an  action  by  the  editor  of  a  newspaper  for  libel,  the  failure  of  the 
complaint  to  precede  the  allegation  as  to  the  damage  to  plaintift*s  repu- 
tation as  an  editor  by  the  allegation  "of  and  concerning"  his  business  luM 
not  ground  for  reversal  on  appeal  from  judgment  for  plaintiff,  where  de- 
fendant did  not  demur  on  the  ground  of  such  defect,  and  made  no  ob- 
jection during  trial. 

2.  Libel  and  slander  <S=»88— Allegation  "of  and  eonceming^'  plalntifTs  business 

unnecessary,  wiiere  only  complaint  was  9s  to  loss  of  reputation  as  editor. 
In  action  for  Ubel  by  newspaper  editor,  who  did  not  own  the  paper, 
and  whose  only  complaint  was  the  loss  of  reputation  as  an  editor,  and 
not  the  loss  to  the  newspaper  business,  it  was  not  necessary  to  precede 
the  allegation  as  to  damage  to  plaintiff's  reputation  as  an  editor  by  the 
allegation  *'of  and  concerning  his  business." 

3.  Appeal  and  error  <@:=>1170(1)— Courts  will  not  permit  wrong  to  go  unre- 

dressed because  of  slight  technical  error. 

Courts  will  not  permit  great  wrong  to  go  unredressed  because  of  some 
slight  technical  error. 

4.  Libel  and  slander  €?=»123( 2)— Meaning  of  alleged  Ubelous  article  held  for 

jury  without  reference  to  innaendo. 

In  newspaper  editor's  action  for  libel  against  publisher  of  article  at- 
tacking the  editor  and  the  paper  edited  by  him,  where  the  article  was  set 
forth  in  the  complaint  and  was  before  the  jury,  the  meaning  of  the  article 
and  question  of  whether  it  was  calculated  to  hold  plaintiff  up  to  public 
ignominy,  and  to  cripple  his  influence  as  an  editor  by  destroying  his  repu- 
tation, held  for  the  jury,  without  reference  to  any*  Innuendo. 

5.  Libdl  and  slander  <&=>124(1)— Refusal  to  charge  on  independent  statements 

in  alleged  libelous  article  held  not  error. 

In  newspaper  editor's  action  for  libel  against  publisher  of  article  at- 
tacking the  editor  and  the  paper  edited  by  him,  hi  which  the  defendant 
made  no  effort  to  have  the  separate  statements  In  the  record  separately 
considered,  court's  refusal  to  charge  upon  each  independent  statement  in 
the  article  held  not  error. 

^=»For  other  cases  see  same  topic  &  KEY-NXJMBBR  In  all  Key-Numbered  Digests  A  Indexirs 
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6.  LiM  and  glandor  ^^=>15S-^uron  judigeB  of  both  law  and  f aei  in  libel  i^me- 

codon. 

Under  Code  Cr.  Proc.  §  418,  the  Jurors  In  a  trial  of  an  indictment  for 
Ubel  are  the  Judges  of  both  the  law  and  facts. 

7.  Libel  and  slander  <9s>4— Aitiele  attaddng  newspaper  editor  held  nwlidous. 

A  pamphlet  attacking  a  newspaper  editor*  stating  that  one  who  liked 
to  know  something  about  **filth  and  degeneracy"  should  call  on  such  edi- 
tor and  listen  to  his  stories  of  himself,  and  learn  from  his  own  lips  that 
he  is  a  '*booze  fighter,  gambler,  and  immoral  man,"  that  he  is  a  "hypo- 
crite," a  "great  apostle  of  prohibition,"  but  "he  punishes  more  *flre  water^ 
than  any  'gutter  pup*  was  ever  known  to,"  and  that  It  would  be  a  good 
thing  for  the  town  if  he  would  be  tarred  and  feathered  out  of  town, 
held  malicious. 

8.  Appeal  and  error  <S=»1170(1)— Judgment  for  plaintiff  held  so  obviously 

just  that  teehnical  errors  should  not  disturb  it 

In  an  action  by  a  newspaper  editor  against  a  publisher  of  a  pamphlet 
attacking  the  editor  as  filthy,  degenerate.  Immoral,  and  as  a  gambler  and 
a  hypocrite,  who,  though  an  apostle  of  prohibition,  was  a  "booze  fighter," 
Judgment  for  the  editor  held  so  obviously  Just  that  any  technical  error 
should  not  disturb  it,  under  Code  Civ.  Proc.  §  1317. 

Appeal  from  Trial  Term,  Essex  County. 

Action  by  Robert  P.  McKee  against  Louis  F.  Robert.  From  a  j'udg- 
ment  for  plaintiff,  entered  on  the  verdict  of  a  jury,  defendant  appeals. 
Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Weeds,  Conway  &  Cotter,  of  Plattsburg  (T.  B.  Cotter  and  F.  E. 
Smith,  of  New  York  City,  of  counsel),  for  appellant. 

P.  J.  Tiemey,  of  Plattsburg,  for  respondent. 

KILEY,  J.  The  appellant  swears  that,  in  order  to  get  even  with  the 
respondent  for  criticizing,  in  the  newspaper  of  which  he  is  editor  and 
manager,  a  fight  between  appellant  and  another  resident  of  Ausable 
Forks,  in  the  lobby  of  the  theater  in  that  place,  he  prepared,  had  print- 
ed, and  circulated  throughout  that  country,  of  and  concerning  the  re- 
spondent, the  following  vicious  and  malicious  article,  viz. : 

"The  Record's  Reliability, 

•The  Adirondack  Record  has  published  a  very  pretty  little  article  about 
the  class  of  entertainments  that  the  Bridge  Theater  is  furnishing  its  patrons, 
especially  the  one  given  on  Friday  evening,  December  26,  which  they  say  has 
not  been  equaled  for  true  degeneracy  and  fllthiness  in  a  very  long  time.  Now, 
we  wish  to  say  that,  if  any  one  would  like  to  know  something  about  filth  and 
degeneracy,  thej^need  not  wait  for  the  evening  and  the  theater,  but  call  on 
the  editor  of  the  Record  at  any  time  and  listen  to  his  stories  of  himself. 

**We  would  like  very  much  to  have  them  explain  the  meaning  of  the 
word  profanity,  also,  as  the  term  liar  was  the  nearest  thing  to  profanity  that 
was  used  during  the  so-called  entertainment,  and  if  that  Is  classed  as  pro- 
fanity in  the  Record's  dictionary,  we  would  like  to  get  a  copy. 

"The  item  regarding  the  chairman  of  the  Red  Cross  offering  to  referee  a 
fight  between  the  parties  who  were  quarreling  must  have  been  inserted  to 
help  fill  up  the  columns  or  as  a  sample  of  the  Record's  news,  as  the  person 
referred  to  was  in  New  York  City  at  the  time,  and  did  not  learn  of  the 
trouble  until  he  saw  the  brilliant  talk  in  the  Record. 

"In  a  recent  Issue  of  that  ably  ( ?)  edited  sheet,  the  Adirondack  Record,  un- 
der date  of  December  26,  we  believe  this  'great'  reformer,  or  performer,  re- 
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f erred  to  'that  terribly  corrupt  town  of  Black  Brook'  and  to  Its  citizens  as 
"boot-leggers,  and  to  the  town  authorities  as  incompetents. 

"All  you  have  to  do  Is  to  listen  to  this  actor  a  few  minutes,  and  you  will 
realize  that  his  hat  covers  the  worst  corruption  in  the  entire  town. 

"Again  listen  to  him,  and  you  will  learn  from  his  own  lips  that  he  is  a 
'booze  fighter,'  gambler  and  immoral  man.  Yet  this  hypocrite— «very  time  he 
hears  of  any  one  using  a  little  *ilre  water,'  as  he  calls  it,  or  perhaps  commit- 
ting some  little  offense,  he  rushes  into  print  to  vilify  the  party;  when,  as  a 
matter  of  fact,  judging  from  what  he  says,  he  punishes  more  'fire  water* 
than  any  'gutter  pup'  was  ever  known  to. 

"This  gi*eat  apostle  of  prohibition  said  that  he  attended  a  meeting  of  the 
board  of  supervisors  at  Elizabeth  town  recently,  and  upon  his  return  he  told 
anybody  that  wanted  to  listen  to  him  that  'at  a  certain  dinner  we  paid  Ben 
Stetson  $236  for  whisky.'  This  may  be  so,  and  may  not;  however,  moral; 
Ben,  do  not  trust  any  low-grade  talking  machine.  A  slight  Jar  sometimes 
set  these  self-winders  off,  and  they  tell  things. 

"We  would  suggest  to  this  hypocrite  that  If  he  wants  to  publish  a  real 
sensational  story — something  that  would  eclipse  anything  that  he  has  ever 
printed  along  the  lines  of  degeneracy  and  fllthlness — to  devote  several  columns 
about  himself  every  week  for  the  year  of  1920.  You  cannot  camouflage  the 
people. 

"in  conclusion,  we  wish  to  say  that  the  most  of  the  representative  citizens 
of  Ausable  Forks  unite  in  saying  that,  if  the  Record's  chief  representative 
could  be  treated  to  a  ride  out  of  the  town  on  a  fence  rail  with  a  nice  coat  of 
tar  and  feathers  as  wearing  apparel,  it  would  be  as  good  a  thing  as  could 
happen  to  the  town." 

Before  having  the  article  printed  the  appellant  visited  an  attorney, 
a  district  attorney,  and  swears  his  purpose  in  so  doing  was  to  avoid  any 
penalty  the  law  might  exact  for  doing  a  citizen  such  damage  as  such  a 
publication  was  calculated  to  produce.  That  he  admits  the  preparation, 
the  publication,  and  the  circulation  of  said  article,  and  for  the  purposes 
above  set  forth,  appears  from  the  record.  This  action  is  the  result  of 
such  publication  and  circulation.  To  the  complaint  in  the  action  the 
appellant,  defendant,  makes  three  defenses — ^justification,  mitigation, 
and  with  an  audacity,  superb  and  incomprehensible,  he  swears  that  the 
handbill  was  honestly  and  truthfully  prepared,  without  malice  or  desire 
to  injure  tlie  plaintiff,  respondent  here.  From  the  evidence  of  the  de- 
fendant it  clearly  appears  that  such  allegation  is  false.  The  complaint, 
which  set  forth  the  libel  in  full,  alleges  that  by  reason  of  its  publication 
plaintiff  was  injured  in  his  reputation  (individually),  and  that  he  was 
injured  in  his  reputation,  good  name,  and  credit  as  manager  and  editor 
of  the  newspaper  of  which  he  was  in  control.  The  trial  resulted  in  a 
verdict  for  the  plaintiff. 

[1,2]  The  appellant  urges  that  the  allegation  as  to' damage  to  his 
reputation  as  editor,  etc.,  should  have  been  preceded  by  the  cut  and 
dried  allegation  "of  and  concerning"  his  business.  There  are  several 
answers  to  that  objection ;  First — ^The  defendant  did  not  demur ;  such 
defect,  if  it  is  a  defect,  appeared  on  the  face  of  the  complaint.  Second 
— It  was  tried  without  objection  comprehending  appellant's  now  alleg- 
ed position,  Third — It  was  submitted  to  the  jury  without  exception  to 
the  charge,  in  that  re^rd,  viz.  the  main  charge.  This  does  not  refer  to 
requests  to  charge.  The  complaint  asks  for  personal  damage,  not  for 
damage  to  his  business.  The  paper  plaintiff  publishes  is  not  owned  by 
him ;  the  loss  of  credit  and  reputation  that  he  complains  of,  is  not  the 
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k)ss  and  credit  to  the  business,  but  to  himself.  He,  as  an  individual,  by 
such  publication,  was  crippled  and  lessened  in  his  ability  to  do  the  busi- 
ness he  was  required  to  do  to  fill  the  position  of  trust  and  service  with 
which  he  had  been  intrusted. 

[3]  The  time  is  passed  when  courts  will  permit  a  great  wrong  to 
go  unredressed,  because  of  some  slight  technical  error.  That  form  plays 
less  part  than  substance  in  the  administration  of  the  law  to-day,  as 
applied  to  libel  cases  may  be  seen  from  an  examination  of  Morrison  v. 
Smith,  177  N.  Y.  366,  69  N.  E.  725;  Klaw  v.  N.  Y.  Press  Co.,  Ltd., 
137  App.  Div.  686,  122  N.  Y.  Supp.  437;  Metcalf  v.  Bill  Board  Pub- 
lishing Co.,  176  App.  Div.  859,  163  N.  Y.  Supp.  757;  Corwin  v.  Mc- 
Kenzie,  190  App.  Div.  953,  179  N;  Y.  Supp.  916.  The  court  submitted 
the  claim  of  the  plaintiff  to  the  jury  in  the  following  language : 

*'If  the  plaintiff  is  entitled  to  recover  In  this  action,  he  would  be  entitled 
to  recover,  first,  what  is  known  as  compensatory  damages;  that  is,  such 
damages  as  would  naturally  flow  from  the  pubUcatlon  of  the  article,  if  you 
find  that  he  has  been  damaged  by  the  article,  and  that  is  always  provided 
that  he  has  been  damaged.  Secondly,  you  will  examine  into  the  proposition 
as  to  whether  he  has  been  damaged  by  this  article  In  his  business  or  pro- 
fession ;  not  whether  the  business  of  the  corporation  for  which  he  works  has 
been  damaged,  but  has  the  plaintiff,  in  his  capacity  to  do  that  business  for  his 
employer,  been  damaged." 

No  exception  was  taken,  and  appellant  says  he  did  not  have  to  ex- 
cept; that  he  could  sit  idly  by,  and  let  the  charge  go  to  the  jury,  and 
raise  the  question  for  the  first  time  on  appeal.  Our  attention  is  called 
to  Fremd  v.  Halsted,  179  App.  Div.  910,  165  N.  Y.  Supp.  1087,  as  lay- 
ing down  the  doctrine  that  an  exception  was  not  necessary  to  raise  the 
point.  An  examination  of  that  case  discloses  that  the  judgment  was 
so  excessive  and  obviously  unjust  that  it  was  reversed  for  that  reason. 
Again  in  Harden  v.  N.  Y.  C.  R.  R.  Co.,  181  App.  Div.  306,  168  N.  Y. 
Supp.  742,  it  was  shown  that  a  practically  complete  defense  was  avail- 
able to  the  defendant  in  the  contributory  negligence  of  the  plaintiff. 
The  court  charged  that  there  was  no  contributory  negligence.  The  Ap- 
pellate Division  held  that  the  theory  upon  which  he  so  held  was  wrong ; 
that  the  question  making  up  part  of  the  case  on  the  part  of  the  defense 
was  affirmatively  excluded.  That  is  much  different  than  the  question 
we  have  here. 

[4]  The  whole  libelous  article  was  set  forth  in  the  complaint,  and 
was  before  the  jury.  The  plaintiff  had  the  right  to  go  to  the  jury  on 
the  meaning  of  the  article,  without  reference  to  any  innuendo,  and  the 
jury  had  a  right  to  say  that  each  of  the  allegations,  as  to  his  individual 
damage,  viz.  being;  held  up  to  public  ignominy  and  disgrace  and  also 
the  crippling  of  his  influence  as  editor,  by  destroying  his  reputation, 
thereby  entailing  a  personal  loss,  had  or  had  not  been  proved.  Met- 
calfe V.  Bill  Board  Publishing  Co.,  supra.  If  the  article  is  susceptible 
of  two  meanings,  or  even  if  a  wrong  innuendo  is  pleaded,  the  case  must 
go  to  the  jury.  Klaw  v.  New  York  Press  Co.,  Ltd.,  137  App.  Div.  688, 
122  N.  Y.  Supp.  437*.  There  was  nothing  wrong  witlvthe  theory  upon 
which  this  case  was  tried.  The  case  was  one  properly  sent  to  the  jury. 
Triggs  V.  Sun  Printing  &  Pub.  Ass'n,  179  N.  Y.  144,  71  N.  E.  739,  66 
I..  R.  A.  612,  103  Am.  St.  Rep.  841,  1  Ann.  Gas.  326.    The  respondent 
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in  his  brief  makes  an  error  in  a  quotation  from  Sanderson  v.  Caldwell, 
45  N.  Y.  398,  at  page  405  of  the  opinion  (6  Am.  Rep.  105).  The  cor- 
rect quotation  is : 

''When  the  words  spoken  have  such  a  relation  to  the  profession  or  occupa- 
tion of  the  plaintiff  that  they  directly  tend  to  injure  him  in  respect  to  it  and 
to  impair  confidence  in  his  character  or  ability,  when,  from  the  nature  of  the 
business,  great  confidence  must  necessarily  be  reposed,  they  are  actionable, 
although  not  applied  by  the  speaker  to  the  profession  or  occupation  of  the 
plaintifl!.*' 

The  words  above  quoted,  "they  are  actionable,"  are  quoted  by  re- 
spondent as  reading  "tfiey  are  not  actionable."  The  difference  is  clearlv 
apparefit  when  applied  to  the  facts  in  this  case.  The  quotation  from 
the  charge,  supra,  was  a  proper  presentation  of  the  issues.  Woods  v. 
Gleason,  18  App.  Div.  401,  46  N.  Y.  Supp.  200,  last  paragraph  of  the 
opinion. 

[6]  The  ground  most  strenuously  urged  as  fatal  to  this  judgment  is 
the  refusal  of  the  court  to  charge  the  jury  upon  *'each  independent 
statement  in  the  pamphlet,"  and  in  effect  to  say  that,  if  the  statement 
so  taken  bodily  from  its  surroundings  was  not  libelous,  it  made  up  no 
part  of  plaintiff's  cause  of  action.  The  defendant,  in  his  attempted 
justification  or  mitigation,  made  no  effort  to  indicate  any  such  proce- 
dure, and  his  answer  is  so  drawn  that  the  court  could  not  intelligently 
do  so  and  at  the  same  time  preserve  the  plaintiff's  rights  to  have  the 
relation  of  the  statements  to  each  other  go  to  the  jury.  Upon  the  trial 
the  only  separation  attempted  by  appellant  was  to  swear  different  wit- 
nesses as  to  different  and  distinct  statements  which  it  was  claimed 
plaintiff  had  made  about  himself.  Along  the  line  of  the  evidence  as 
given  by  the  appellant,  the  court  charged  the  jury  fully  and  fairly. 

[6]  The  article  was  before  them ;  they  were  the  judges  of  the  facts, 
their  application  and  relation  to  each  other.  Upon  a  trial  of  an  indict- 
ment for  libel,  the  jury  are  the  judges  of  both  the  law  and  the  fact. 
Section  418,  Code  of  Criminal  Procedure.  The  same  procedure,  viz 
separating  statements,  was  sought  in  Morrison  v.  Smith,  177  N.  Y.  at 
page  368  of  the  opinion,  69  N.  E.  at  page  726.    The  court  says : 

*The  question  is  a  clean-cut  one,  which  we  must  determine,  and  It  1b 
whether,  because  the  plaintiff  has,  by  innuendo,  put  a  meaning  upcp  tbe 
language,  she  is  bound  by  it,  and,  however  Ubelous  the  language  standing 
alone,  she  must  fail  iti  her  action,  if  that  meaning  is  not  supported  by  tlie 
language,  or  by  proof.  I  am  not  inclined  to  concur  In  so  restricted  a  view  of 
the  plaintifTs  position,  and  I  am  not  aware  of  any  decision  of  this  court 
compelling  it." 

The  libel,  the  whole  libel,  is  part  of  the  complaint,  and  detached 
statements  cannot  be  set  apart  to  destroy  the  connection  of  the  whole. 

[7]  Appellant  urges  that  no  malice  was  shown.  The  whole  publica- 
tion reeks  with  malice,  and  the  evidence  of  plaintiff  leaves  no  chance 
for  a  mistake  in  its  character.  He  says  the  verdict  is  excessive. 
No,  it  is  modej^te.  He  says  the  plaintiff  did  not  successfully  bear 
the  burden  of  iJroof.  Added  to  the  evidence  given  by  plaintiff  in  re- 
ply to  what  defendant  claimed  he  (plaintiff)  said  of  himself,  we  have 
the  fact  that  common  sense  is  sometimes  a  force  in  any  balance,  and 
considering  the  position  which  plaintiff  occupied,  the  knowledge  that  the 
jurors  must  have  had  of  him  and  his  standing  in  the  community,  the 
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.  jurors  undoubtedly  reached  the  conclusion,  and  I  think  rightly  so,  that 
such  a  man  would  not  say  such  things  of  himself.  It  is  evident  that 
plaintiff  through  his  paper  criticized  acts  of  the  inhabitants,  committed 
in  public,  when  they  were  against  law  and  order,  and  not  for  the  best 
interest  of  that  community.  From  the  records,  and  from  the  lips  of 
such  of  those  criticized  as  went  upon  the  stand,  the  truth  of  such  criti- 
cism is  in  a  large  degree  maintained. 

[61  The  judgment  is   so  obviously  just  that  any  technical  error 
should  not  disturb  it.    Section  1317,  Code  of  Civil  Procedure. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(197  App.  Dlv.  «562) 

PEOPLE  ez  reL  AOINS  &  KLUOERMAN,  Ine.,  v.  BOABD  OF  HEALTH  OF 
DEPARTMENT  OF  HEALTH  OF  CITY  OF  NEW  YORK. 

(Supreme  Court,  AppeUate  Division,  First  Department.    July  1,  1921.) 

1.  Health  «:s>31— Revocatioo  of  Uceose  to  s^  mttk  by  board  of  health  wiU 

not  be  disturbed  by  courts*  unless  tyrannical  or  unreasonable. 

The  board  of  health  of  the  city  of  New  York,  which  is  authorized  by 
Sanitary  Ck)de,  §  155,  to  issue  permits  for  the  sale  of  milk,  is  chafed 
with  duties  of  the  highest  importance  to  the  health  of  the  community,  and 
Its  action  in  revoking  a  license  will  not  be  disturbed,  except  where  ar- 
bitrary, tyrannical,  or  unreasonable. 

2.  Health  <ns»31— Board  of  health  may  revoke  permitB  to  sell  milk  on  in- 

formation obtained  throu^  its  own.  agents. 

The  board  of  health  of  the  city  of  New  York  may  revoke  permits  to 
sell  milk  without  notice,  on  information  obtained  through  Its  own  agtnts. 

3.  Health  4S==>31— Revocation  of  lioeose  to  scU  milk  not  unreasonable,  where 

seller  had  long  violated  the  law. 

Where,  after  its  president,  trading  as  an  individual,  had  many  thmee 
been  convicted  of  violating  the  law  by  selling  adulterated  milk,  or  milk 
below  standard,  the  defendant  corporation  was  formed,  and  it  continued 
the  practice,  the  action  of  the  board  of  health  of  New  York,  after  a  long- 
continued  violation  of  the  law,  in  revoking  defendant's  license  to  sell 
milk,  was  not  arbitrary,  unreasonable,  or  capricious;  Sanitary  Code,  § 
1.55,  prohibiting  the  sale  of  milk  without  a  license  by  the  board,  etc. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  Pepple,  on  the  relation  of  Agins  &  Klugerman, 
Incorporated,  for  a  writ  of  mandamus  against  the  Board  of  Health 
of  the  Department  of  Health  of  the  City  of  New  York.  From  an 
order  directing  the  issuance  of  an  alternative  writ  of  mandamus,  re- 
quiring it  to  vacate,  set  aside,  and  revoke  an  order  which  revoked 
the  permit  of  the  relator  to  sell  milk  and  milk  products  in  the  city  of 
New  York,  respondent  appeals.  Order  reversed,  and  motion  for  writ 
denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Willard  S. 
Allen,  of  New  York  City,  of  counsel,  and  George  P.  Nicholson,  John 
F.  O'Brien,  and  Russell  Lord  Tarbox,  all  of  New  York  City,  on  the 
brief),  for  appellant. 

^==>For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexef 
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Schreiber  &  Collins,  of  New  York  City  (Benjamin  F.  Schreiber,  of 
New  York  City,  of  counsel,  and  Alfred  Rathheim,  of  New  York  City, 
on  the  brief),  for  respondent. 

GREENBAUM,  J.  Defendant's  authority  to  issue  milk  permits  is 
conferred  by  section  155  of  the  Sanitary  Code,  which  in  part  reads  as 
follows : 

"No  milk  or  cream,  condensed  or  concentrated  milk,  condensed  skimmed 
milk,  or  modified  milk,  shall  be  held,  kept,  offered  for  sale,  sold  or  delivered 
in  the  city  of  New  York  without  a  permit  issued  therefor  by  the  board  of 
health  or  otlierwise  than  in  acpordance  with  the  terms  of  said  permit  and 
with  the  regulations  of  said  board.    •    •    •  " 

See  Code  of  Ordinances  of  City  of  New  York,  c.  20.  §  155. 

The  practically  undisputed  facts  appearing  from  the  papers  before 
us  are  as  follows :  The  previous  record  of  Agins,  relator's  president, 
is  that  on  September  15,  1916,  he  was  fined  $15  in  the  Court  of  Spe- 
cial Sessions  for  violation  of  section  152  of  the  Sanitary  Code,  for 
offering  for  sale  adulterated  cream ;  that  on  or  about  February  2,  1917, 
he  was  fined  $5  in  the  Municipal  Term  for  violation  of  section  331, 
subd.  b  of  the  Sanitary  Code,  for  having  in  his  possession  two  pounds  of 
unwholesome  eggs;  that  on  or  about  May  1,  1918,  he  was  fined  $10 
in  the  Municipal  Term  for  violation  of  section  152  of  the  Sanitary 
Code,  for  offering  for  sale  cream  which  was  found  to  be  below  the 
standard  required  by  law;  and  that  on  or  about  October  25,  1918, 
he  was  fined  $50  in  the  Municipal  Term  for  violation  of  section  152  of 
the  Sanitary  Code,  for  offering  for  sale  cream  below  the  legal  standard. 

In  or  about  the  month  of  January,  1920,  Agins,  together  with  others 
who  were  theretofore  engaged  in  the  sour  cream  business,  organized 
the  relator  corporation  under  the  name  of  Agins  &  Klugerman,  Incor- 
porated. On  June  23,  1920,  a  permit  was  issued  to  the  relator  upon  its 
assurance  that  it  would  comply  with  the  provisions  of  the  Sanitary 
Code. 

In  July,  1920,  relator's  president  was  summoned  to  the  office  of  the 
acting  director  of  the  bureau  of  food  and  drugs  of  the  department  of 
health  of  the  city  of  New  York  and  notified  that  the  Bureau  had  found 
at  different  times,  five  samples  of  cream  offered  for  sale  by  the  re- 
lator which  were  adulterated  with  foreign  fat  or  were  otherwise  below 
the  standard,  and  he  then  was  warned  that  unless  that  practice  was 
discontinued  immediately  it  would  be  subjected  not  only  to  prosecu- 
tion, but  also  to  revocation  of  the  permit  issued  to  th^  relator.  These 
five  cases  subsequently  came  on  for  trial;  in  one,  the  relator  was 
convicted  on  September  17,  1920,  in  the  Court  of  Special  Sessions,  for 
violation  of  section  152  of  the  Sanitary  Code,  in  selling  cream  below 
the  standard  and  sentence  suspended.  In  the  other  four  cases  it  was 
convicted  on  January  13,  1921,  in  the  Court  of  Special  Sessions,  for 
violation  of  section  152  of  the  Sanitary  Code,  in  offering  for  sale 
cream  containing  a  foreign  fat  and  was  fined  $25  for  each  of  the  four 
offenses. 

Despite  the  warning  of  the  acting  director  of  the  department,  sam- 
ples of  cream  below  the  standard  were  found  in  the  possession  of  the 
relator  on  five  other  occasions.    On  February  9,  1921,  the  acting  di- 
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rector  rec.ommended  the  revocation  of  the  permit  issued  to  the  re- 
lator. On  March  11,  1921,  the  relator  was  convicted  on  three  of  the 
charges  in  the  Municipal  Term  for  violation  of  section  152  of  the 
Sanitary  Code  and  was  fined  $150  for  ekch  of  the  three  offenses.  On 
March  24,  1921,  the  board  of  health  revoked  the  relator's  permit.  The 
remaining  charges  were  then  pending  trial. 

[1-3]  The  defendant  is  charged  with  duties  of  the  highest  impor- 
tance to  the  health  of  the  community,  and  the  exercise  of  the  power 
vested  in  it  by  law  to  revoke  licenses  will  not  be  disturbed  by  the  court, 
excepting  where  its  action  is  arbitrary,  tyrannical,  or  unreasonable.  In 
People  ex  rel.  Lodes  v.  Department  of  Health,  189  N.  Y.  187,  82 
N.  E.  187,  13  L.  R.  A.  (N.  S.)  894,  the  court  in  the  prevailing  opinion 
said : 

**The  powers  of  the  members  of  the  board  of  health  being  administrative 
merely,  they  can  issue  or  revoke  permits  to  sell  milk  in  the  exercise  of  their 
best  judgment,  upon  or  without  notice  based  upon  such  information  as  they 
may  obtain  through  their  own  agencies,  and  their  action  is  not  subject  to 
review  either  by  appeal  or  by  certiorari.  Child  v.  Bemus,  17  R.  I.  230 ;  State 
ex  rel.  Cont.  Ins.  Co.  v.  Doyle,  40  Wis.  220;  Wallace  v.  Mayor,  etc.,  of  Reno, 
63  L.  R.  A.  337.  If,  however,  their  action  is  arbitrary,  tyrannical,  and  un- 
reasonable, or  is  based  upon  false  Information,  the  relator  may  have  a  remedy 
through  mandamus  to  right  the  wrong  which  he  has  suffered." 

From  the  record  before  us  it  conclusively  appears  that  the  relator 
does  not  come  into  court  with  clean  hands.  Moreover,  there  is  not  the 
semblance  of  a  fact  in  relator's  petition,  which  even  remotely  suggests 
that  defendant's  action  was  "capricious,  unreasonable,  or  arbitrary," 
as  relator  asserts.  Since  there  is  no  fact  presented  indicating  that 
the  defendant  abused  its  discretionary  power,  no  alternative  writ  should 
have  been  granted. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  the  writ  denied,  with  $50  costs.    All  concur. 


(197  App,  Dlv.  565) 

PEOPLE  ex  rel.  FEINSMITH  &  CO.,  Ine^  t.  BOARD  OF  HEALTH  OF  DE« 
PARTBIENT  OF  HEALTH  OF  CITY  OF  NBW  YORK. 

(Supreme  C^urt,  Appellate  Division,  First  Department.    July  1,  1921.) 

Appeal  from  Special  Term,  New  York  Ck>unty. 

Application  by  the  People,  on  the  relation  of  Feinsmlth  ft  Oo.,  Incorporat- 
ed, against  the  Board  of  Health  of  the  Department  of  Health  of  the  City  of 
New  York.  From  an  order  directing  the  issuance  of  an  alternative  writ  of 
mandamus  requiring  the  Board  of  Health  to  vacate,  set  aside,  and  revoke  an 
order  which  revoked  the  permit  of  the  relator  to  sell  milk  and  milk  products, 
respondent  appeals.    Reversed,  acid  writ  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING,  MBRRELL, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Wlllard  8.  Allen,  of 
New  York  City,  of  counsel,  and  George  P.  Nicholson,  John  P.  O'Brien,  and 
Russell  Lord  Tarbox,  aU  of  New  York  City,  on  the  brief),  for  appellant. 

Schreiber  &  Collins,  of  New  York  City  (Benjamin  F.  Schrelber,  of  New 
York  City,  of  counsel,  and  Alfred  Rathhelm,  of  New  York  City,  on  the  brief) , 
for  respondent. 
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GREENBATJM,  J.  The  facts  in  this  case  are  in  their  essential  aspects  an- 
alogous and  similar  to  those  appearing  in  the  case  of  People  ex  .rel.  Agins  & 
Klugerman,  Inc.,  v.  Board  of  Health  of  Department  of  Health  of  City  of  New 
York,  197  App.  Div.  562,  189  N.  Y.  Supp.  507,  submitted  simultaneously  with 
the  instant  appeal. 

For  the  reasons  stated  in  the  Agins  Case,  supra,  the  order  directing  an 
alternatire  writ  is  reversed,  with  $10  costs  and  disbursements,  and  the  mo- 
tion for  the  writ  denied,  with  $50  costs.    All  concur. 


(197  App.  Div.  631) 

In  re  APPELL'S  ESTATE. 

Appeal  of  EVANS. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Executors  ajnd  admiiiistraton  <$=»504 (3)— Objections  to  intermediate  ae- 

counl;  and  reference  thereon  held  premature. 

Under  Code  Civ.  Proc.  §  2768,  subd.  8,  defining  a  judicial  settlement, 
and  subdivision  9,  defining  an  intermediate  account,  the  filing  of  objec- 
tions to  the  intermediate  account  of  an  executrix  and  trustee,  and  a 
reference  thereon,  were  premature. 

2.  Executors  and  administrators  <t=»504(7)— Proeeedings  to  be  stayed,  but 

status  quo  maintained,  under  reference  on  objections  to  intennediate  ac- 
count. 

Though  the  filing  of  objections  to  the  intermediate  account  of  an  execu- 
trix and  trustee,  and  a  reference  thereon,  was  premature,  where  con- 
siderable testimony  had  been  taken,  the  status  quo  hsld  to  be  maintained, 
and  all  further  proceedings  stayed,  pending  appeals  from  certain  orders 
of  the  Surrogate's  Court. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceeding  for  a  compulsory  accounting  as  against  Amanda  Apjpell 
Evans,  executrix,  and  Albert  J.  Appell,  executor,  in  the  estate  of 
Jacob  Appell,  deceased.  From  an  order  denying  her  motion  for  a 
stay  of  proceedings  under  an  order  of  reference  directed  by  the  court, 
and  to  strike  out  objections  made  to  an  intermediate  account  filed 
by  her  pursuant  to  an  order  of  the  court,  Amanda  Appell  Evans,  as 
executrix  and  one  of  the  trustees  under  the  last  will  and  testament  of 
Jacob  Appell,  deceased,  appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Gustav  Lange,  Jr.,  of  New  York  City  (Benjamin  E.  Messier,  of 
New  York  City,  of  counsel),  for  appellant. 

Charles  A.  Flammer,  of  New  York  City,  for  respondent 

GREENBAUM,  J.  [1]  It  seems  to  us  that  the  order  of  reference 
was  inadvertently  granted  by  the  learned  surrogate.  Section  2768, 
subd.  8,  of  the  Code  of  Civil  Procedure,  defines  a  "judicial  settlement" 
as  follows: 

"The  expression  'Judicial  settlement,'  where  it  is  applied  to  an  account,  sig- 
nifies a  decree  of  a  Surrogate's  Court,  whereby  the  account  is  made  conclu- 
sive upon  the  parties  to  the  special  proceeding  either  for  all  purposes,  or  for 

^s>FoT  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-(7umbered  Disests  ft  IxtdexM 
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certain  purposes  spedfled  in  the  statute;    and  an  account  thus  made  con- 
clasive  is  said  to  be  *Judicially  settied/  '• 

The  same  section,  subdivision  9,  defines  "intermediate  account"  as 
follows : 

"The  expression  Intermediate  account'  denotes  an  account  filed  in  the  surro- 
gate's office,  for  the  purpose  of  disclosing  the  acts  of  the  person  accounting, 
and  the  condition  of  the  estate  or  fund  in  his  hands,  and  not  made  the  subject 
of  a  judicial  settlement" 

In  Re  De  Russy's  WBI,  14  N.  Y.  Supp.  177  *  (affirmed  128  N.  Y. 
619,  28  N.  E.  253),  a  former  General  Term  of  this  department  said : 

"It  is  a  significant  omission  that  no  authority  has  been  provided  for  the 
examination  of  an  intermediate  account  of  an  executor  or  administrator  by 
means  of  a  reference." 

The  filing  of  objections  to  the  intermediate  account  was  premature, 
as  was  also  the  appointment  of  the  referee. 

[2]  Inasmuch,  however,  as  it  appears  that  considerable  testimony  has 
been  taken  by  the  referee  touching  the  objections  filed,  we  are  of  the 
opinion  that  it  will  be  a  saving  of  expense  and  in  the  interest  of  the 
estate  to  maintain  the  status  quo,  but  to  stay  all  further  proceedings 
under  the  order  of  reference,  as  well  as  all  proceedings  under  the  orders 
heretofore  made  by  the  Surrogate's  Court,  from  which  three  appeals 
are  now  pending  in  this  court,  until  the  determination  of  said  appeals. 
An  order  will  be  entered  in  accordance  with  the  foregoing  views. 

Order  modified,  as  directed  in  opinion,  and,  as  so  modified,  affirmed. 
Settle  order  on  notice.    All  concur. 


(197  App.  Div.  615) 

8TELLA  V.  BANKERS'  COMMERCIAL  CORPORATION. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

L  Sales  ^s>475— Right  of  action  given  conditional  vendee  eodsts  only  agadnst 
vendor. 

Right  of  action  given  by  Personal  Property  Law,  §  65,  in  favor  of  con- 
ditional vendee  on  sale  of  property  by  vendor  without  proper  notice,  etc.. 
Is  one  existing  solely  against  the  vendor,  and  an  assignee  or  transferee 
of  notes  cannot  be  liable  thereunder. 

Z,  Sales  <S=3>475— Pircfaaser,  on  resdasion  of  oontraetv  had  no  dalm  against 
transferee  of  notes  for  return  of  money  paid. 

Where  conditional  bill  of  sale  and  notes  made  no  reference  to  any  agree- 
ment on  the  part  of  vendor  to  furnish  special  body  for  truck  sold,  and 
after  assignment  or  transfer  of  the  notes  and  bill  of  sale  purchaser  re- 
scinded the  contract  and  returned  the  truck  to  the  vendor,  without  de- 
manding a  return  of  the  unpaid  notes,  and  it  was  accepted  by  the  vendor, 
and  thereafter  the  transferee  of  the  bill  of  sale  and  notes  obtained 
possession  of  the  truck,  along  with  other  trucks,  by  reason  of  insolvency 
of  the  vendor,  and  other  dealings,  purchaser  had  no  right  of  action  against 
the  transferee  to  recover  payments  made;  purchaser  having  no  special 
lien  or  claim  on  the  truck  after  surrender,  being  at  most  a  general 
creditor  of  the  vendor. 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision,  without  opinion,  in  60  Hun,  577. 
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Cross- Appeals  from  Appellate  Term, 

Action  by  Harry  Stella  against  the  Bankers'  Commercial  Corpora- 
tion. From  a  determination  of  the  Appellate  Term  (110  Misc.  Rep. 
313,  180  N.  Y.  Supp.  476),  reversing  a  judgment  of  the  Municipal 
Court  in  favor  of  defendant,  and  directing  judgment  in  favor  of  plain- 
tiff, cross-appeals  are  taken.  Determination  and  judgment  reversed, 
and  judgment  of  Municipal  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Charles  A.  Ogren,  of  New  York  City  (Louis  W.  Severy,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Walter  A.  Hall,  of  New  York  City  (Grant  C.  Fox,  of  New  York 
City,  of  counsel),  for  defendant. 

DOWLING,  J.  The  facts  in  this  case  appear  without  dispute  in  a 
written  stipulation  filed  in  the  Municipal  Court.  On  or  about  No- 
vember 15,  1916,  the  plaintiff  entered  into  an  agreement  in  writing 
with  the  Lincoln  Motor  Company,  Incorporated,  whereby  he  directed 
the  latter  to  enter  an  order  for  one  Stewart  truck  to  be  delivered  at 
once,  with  a  body  to  be  delivered  about  "three  weeks  or  so"  there- 
after. The  price  for  the  car,  complete  with  lettering,  was  to  be  $1,- 
594.50,  of  which  $530  was  paid  in  cash;  the  balance  to  be  payable 
in  15  monthly  payments,  with  6  per  cent,  interest,  including  insurance 
for  two  years.  Thereafter  on  November  23,  1916,  a  conditional  bill 
of  sale  was  made  between  the  Lincoln  Motor  Company,  Incorporated, 
therein  called  the  "seller,"  and  plaintiff,  therein  called  tl^e  "purchaser/' 
whereby  the  seller  sold  to  purchaser  a  Stewart  truck  in  accordance 
with  the  order  theretofore  given  and  upon  the  terms  set  forth  in  said 
order ;  the  balance  of  the  purchase  price  being  represented  by  15  notes, 
payable  monthly  beginning  December  27,  1916,  14  thereof  being  for 
the  sum  of  $71  each,  and  the  last  note  maturing  being  for  the  sum  of 
$70.50.  This  conditional  bill  of  sale  was  in  the  usual  form,  and  pro- 
vided that  delivery  of  the  car  by  the  seller  to  the  purchaser  did  not 
pass  title  thereto,  and  that  the  car  and  title  thereto  should  remain 
vested  in  and  be  the  property  of  the  seller  and  its  assigns  until  the 
notes  evidencing  the  installments  of  the  purchase  price  had  been  paid 
in  full. 

On  the  same  day,  November  23,  1916,  the  defendant,  for  value  and 
before  maturity,  duly  purchased  said  15  promissory  notes,  which  were 
duly  indorsed  by  the  Lincoln  Motor  Company,  Incorporated,  and 
delivered  to  defendant,  and  at  the  same  time  the  Motor  Company  duly 
assigned  to  defendant  the  contract  of  sale  hereinbefore  referred  to  by 
an  instrument  in  writing  indorsed  on  the  back  thereof.  At  the  time  of 
such  assignment  the  defendant  had  no  knowledge  of  the  terms  of 
the  original  order  for  the  truck  given  on  November  15,  1916,  nor  did 
it  acquire  knowledge  thereof  until  after  this  action  had  been  com- 
menced. Thereafter  plaintiff  paid  the  first  3  of  the  notes,  being  those 
maturing  December  27,  1916,  and  January  27  and  February  27, 
1917;  tlie  first  note  being  paid  by  check  to  the  order  of  the  Lincoln 
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Motor  Ccwnpany,  Incorporated,  and  the  last  two  by  check  to  the  or* 
der  of  the  Bankers*  Commercial  Corporation.  Plaintiff  claims  that  he 
never  received  notice  of  the  assignment  of  the  co«ditional  bill  of  sale 
to  defendant  until  August,  1917,  when  the  latter  made  demand  upon 
him  in  writing  for  the  payment  of  the  notes  due  March  27th,  April 
27th,  May  27th  and  June  27th,  then  all  past  due;  but  he  does  not 
deny  the  fact  that  he  paid  two  of  the  first  3  notes  directly  to  the  de- 
fendant herein.  The  Lincoln  Motor  Company,  Incorporated,  never 
delivered  to  plaintiff  the  special  body  referred  to  in  the  agreement 
between  it  and  plaintiff,  although  numerous  requests  were  made  there- 
for, and  so,  on  or  about  March  19,  1917,  and  over  3  months  later 
than  the  date  of  delivery  stipulated  in  the  original  agreement,  plaintiff 
called  at  the  place  of  business  of  the  Lincoln  Motor  Company,  Incor- 
porated, with  the  truck,  and  with  his  attorney,  aftid  there  saw  the  gen- 
eral manager  of  the  Motor  Company,  when  plaintiff's  attorney  said 
that  plaintiff  was  dissatisfied  with  the  truck  and  "now  offers  to  re- 
turn the  truck  and  call  the  whole  deal  off  and  rescind  the  contract" ; 
to  which  the  manager/ of  the  Motor  Company  replied:  "Put  it  in  the 
garage.  That  is  all  you  have  to  do."  The  manager  then  turned  his 
back  on  the  parties,  and  plaintiff  and  his  attorney  walked  out.  Plain- 
tiff told  his  chauffeur  to  drive  the  truck  in  the  garage,  to  give  the  truck 
back  again,  and  the  truck  was  put  in  the  garage  of  the  Lincoln  Motor 
Company,  Incorporated,  and  left  there. 

Thereafter,  and  on  April  3,  1917,  plaintiff  commenced  an  action 
against  the  Lincoln  Motor  Company,  Incorporated,  in  the  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan,  Third  Dis- 
trict, and  by  a  verified  complaint  set  forth,  among  other  facts,  that 
plaintiff  had  duly  performed  all  the  terms  and  conditions  of  the  con- 
tract on  his  part  to  be  performed,  but  that  the  defendant  Lincoln  Motor 
Company,  Incorporated,  utterly  failed,  deflected,  and  refused  to 
deliver  the  special  body  in  accordance  with  the  terms  of  the  contract 
although  duly  demanded.  Said  complaint  contained  further  the  fol- 
lowing allegations : 

"Fifth.  That  because  of  the  failure,  neglect,  and  refiisal  of  tho  defendant 
[Lincoln  Motor  Company,  Incorporated!  to  perform  said  contract  on  Its 
part  as  aforesaid,  the  plaintiff,  on  or  about  the  19th  day  of  March,  1917,  dnly 
offered  to  return  said  Stewart  motor  truck  and  rescind  the  contract  of  sale, 
whereupon  the  defendant  accepted  said  offer,  received  said  truck,  and  re- 
scinded said  contract." 

It  was  further  allied  that  prior  to  the  rescission  of  the  contract 
the  plaintiff  had  duly  paid  on  account  of  the  purchase  price  the  sum 
of  $713,  with  interest,  and  prior  to  the  commencement  of  the  said 
action  plaintiff  duly  demanded  from  said  Lincoln  Motor  Company, 
Incorporated;  the  repayment  of  the  said  sum,  which  it  refused  to 
repay.  The  answer  of  the  Lincoln  Motor  Company,  Incorporated,  in 
said  action,  admitted  that  the  special  body  referred  to  in  the  original 
agreement  had  not  been  delivered  to  plaintiff,  and  admitted  that  plain- 
tiff had  offered  to  return  the  motor  truck  referred  to,  and  that  he  had 
paid  the  sum  of  $713,  with  interest,  on  account  of  the  purchase  price 
thereof.  On  July  23,  1917,  the  defendant  removed  12  or  15  trucks 
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from  the  garage  of  the  irincoln  Motor  Company,  Incorporated,  be- 
cause of  an  indebtedness  arising  out  of  a  variety  of  transacticMis  be- 
tween the  parties,  and  among  the  trucks  so  removed  was  the  one  in 
question.  This  removal  took  place  after  the  rescission  of  the  con- 
tract of  sale  had  been  effectuated,  according  to  pkiintiflE's  testimony, 
and  according  to  the  sworn  complaint  in  the  Municipal  Court  action 
against  the  Irincoln  Motor  Company,  Incorporated.  This  rescission, 
as  has  been  said,  was  on  the  ground  that  the  Lincoln  Motor  Company, 
Incorporated,  had  failed  to  furnish  the  special  body  to  which  plain- 
tiff was  entitled  under  the  contract. 

On  the  trial  of  the  action  brought  by  plaintiff  against  the  Lincoln  Mo- 
tor Company,  Incorporated,  the  complaint  was  dismissed,  but  on  appeal 
the  Appellate  Term  reversed  the  judgment,  and  held  that  what  oc- 
curred when  plaintiff-  returned  the  truck  constituted  a  rescission  as 
a  matter  of  law.  Stella  v.  Lincoln  Motor  Co.,  Inc.,  166  N.  Y.  Supp. 
763.  Thereafter  the  Lincoln  Motor  Company,  Incorporated,  went 
into  bankruptcy,  and  then  plaintiff  commenced  his  action  against  the 
present  defendant  to  recover  the  amount  of  $715.29,  with  interest, 
being  the  amount  of  his  original  payment  of  $450  and  of  the  three 
notes  which  he  paid.  The  first  cause  of  action  was  based  upon  the 
theory  that,  by  the  assignment  of  the  contract  of  conditional  sale,  the 
defendant  became  the  owner  of  the  truck  and  the  Lincoln  Motor  Com- 
pany, Incorporated,  its  authorized  agent,  and  that  defendant,  having 
failed  to  deliver  the  special  body  in  accordance  with  the  terms  of 
the  contract,  and  having  obtained  possession  of  the  truck,  is  liable  for 
the  repayment  to  plaintiff  of  all  payments  made  by  plaintiff  thereon* 
The  second  cause  of  action  is  based  upon  the  ground  that  after  re 
taking  the  truck  the  defendant  sold  the  same  at  private  sale  without 
giving  him  notice  thereof,  and  that  therefore  it  failed  to  comply  with 
sections  65  and  67  of  the  Personal  Property  Law  (Consol.  Laws,  c. 
41),  and  is  liable  to  plaintiff  for  the  amount  paid  by  him  on  account 
of  his  contract.  It  appears  from  the  agreed  statement  of  facts  that 
the  defendant  did  in  fact  dispose  of  the  motor  truck  at  private  sale 
without  giving  notice  thereof  to  plaintiff. 

Upon  the  trial  of  the  present  action  the  plaintiff's  complaint  has  been 
dismissed,  and  the  Appellate  Term  by  a  divided  court  has  reversed 
the  judgment  in  favor  of  the  defendant,  and  directed  judgment  in 
favor  of  the  plaintiff  for  the  amount  of  the  three  promissory  notes 
paid  by  him. 

[1]  With  respect  to  the  second  cause  of  action,  it  is  sufficient  to 
say  that  the  right  of  action  given  by  section  65  of  the  Personal  Prop- 
erty Law  in  favor  of  the  vendee,  where  property  has  been  sold  in  vio- 
lation of  its  provisions,  is  one  existing  solely  against  the  vendor,  and 
therefore  in  no  event  would  this  defendant  be  liable  thereunder. 

[2]  Rut,  even  under  the  first  cause  of  action,  it  would  seem  that 
plaintiff  has  failed  to  establish  his  right  to  recover  thereunder.  The 
conditional  bill  of  sale  made  no  reference  to  any  agreement  upon  the 
part  of  the  vendor  the  Lincoln  Motor  Company,  Incorporated,  to  fur- 
nish any  special  body.  It  calls  simplv  for  the  delivery  of  one  Stew- 
art chassis  No.  3247,  motor  No.  24392,  model  No.  4.    This  conditional 
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agreement  of  sale,  which  was  transferred  to  the  defendant,  therefore 
bore  upon  its  face  no  indication  that  it  was  not  complete  in  itself,  or 
that  it  had  not  been  fully  performed  by  the  vendor.  It  appears  with- 
out dispute  that  the  defendant  had  no  knowledge  of  the  existence  of 
the  terms  of  the  prior  agreement,  known  as  an  order,  under  which 
the  Lincoln  Motor  Company,  Incorporated,  obligated  itself  to  deliver,  . 
within  three  weeks  from  November  15,  1916,  a  special  body  to  the 
plaintiff.  When  the  plaintiff,  accompanied  by  his  attorney,  called 
upon  the  Lincoln  Motor  Company,  Incorporated,  to  effect  a  rescission 
of  the  contract,  he  knew  that  the  defendant  had  become  the  owner  of 
the  last  two  of  the  promissory  notes  wliich  he  had  already  paid,  for 
he  had  made  payment  by  check  direct  to  it  under  instruction,  as  he 
swears,  of  the  secretary  of  the  Lincoln  Motor  Company,  Incorporated. 
With  knowledge  of  the  fact  that  these  notes  had  been  transferred  to 
the  defendant,  the  plaintiff,  through  his  attorney,  offered  to  return 
the  truck  and  call  the  whole  deal  off  and  rescind  the  contract,  and 
this  the  Lincoln  Motor  Company,  Incorporated,  accepted. 

To  effect  the  rescission  and  make  it  cc«nplete,  the  plaintiff  then  and 
there  caused  the  truck  to  be  driven  into  the  garage  of  the  Lincoln  Mo- 
tor Company,  Incorporated,  and  left  there.  The  plaintiff  did  not  then 
demand  the  return  of  his  remaining  12  unpaid  promissory  notes,  nor 
did  he  demand  the  return  of  the  money  which  he  had  already  paid 
thereon.  But  he  treated  the  transaction  as  an  effected  and  complete 
rescission  of  the  contract,  and  in  assertion  of  that  claim  sought  by  his 
action  in  the  Municipal  Court  against  the  Lincoln  Motor  Company, 
Incorporated,  to  recover  back  from  it  all  the  pa)mients  he  had  made 
on  account  of  the  truck,  including  the  amount  of  the  2  notes  which 
he  had  paid  directly  to  the  present  defendant,  still  asserting  that  as 
between  himself  and  the  Lincoln  Motor  Company,  Incorporated,  the 
sole  parties  to  the  transaction,  the  contract  had  been  completely  re- 
scinded. It  was  not  until  the  Lincobi  Motor  Company,  Incorporated, 
became  bankrupt,  and  his  cause  of  action  against  it  seemed  of  doubt- 
ful or  no  value,  that  he  sought  to  assert  any  claim  against  the  present 
defendant. 

I  am  unable  to  find  any  force  in  his  present  contention,  as  it  seems 
to  me  that  whatever  right  the  plaintiff  had  existed  solely  against  the 
Lincoln  Motor  Company,  Incorporated.  His  contract  was  with  it 
alone.  When  he  tendered  back  the  truck  to  that  company,  and  the 
latter  accepted  its  return,  the  transaction  constituted  a  mutual  re- 
scission as  a  matter  of  law,  as  has  been  heretofore  held.  Plaintiff 
had  a  perfect  legal  right  to  rescind  because  of  the  failure  of  the  ven- 
dor to  live  up  *to  its  contract  to  furnish  a  special  body.  The  vendor 
did  not  dispute  either  the  agreement  or  the  breach  thereof.  Plaintiff, 
in  any  event,  surrendered  and  abandoned  the  truck  to  the  Lincoln 
Motor  Company,  Incorporated,  and  thereafter  had  no  special  lien  or 
claim  thereupon,  and  as  he  did  not  make  the  return  of  his  unpaid 
notes  or  of  the  amount  he  had  already  paid  upon  the  contract  a  con- 
dition for  the  completion  of  the  rescission,  he  became,  when  the  rescis- 
sion was  executed,  at  most  a  general  creditor  of  the  Lincoln  Motor 
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Company,  Incorporated,  without  any  specific  claim  upon  this  partic- 
ular truck. 

If  the  defendant  had  taken  possession  of  -the  truck  under  the  as- 
signment to  it  of  the  conditional  sales  contract,  a  different  question 
might  be  presented;  but  the  undisputed  evidence  is  that  defendant 
took  possession  of  a  number  of  trucks,  including  the  one  in  question, 
solely  to  protect  its  rights  and  enforce  its  claim  under  a  number  of 
transactions  between  it  and  the  Lincoln  Motor  Company,  Incorporated, 
not  including  the  transaction  in  question.  As  to  whether  the  defend- 
ant had  the  legal  right  to  take  these  trucks  is  not  before  us,  for  that  is 
a  question  between  the  defendant  and  the  trustee  in  bankruptcy  of 
the  Lincoln  Motor  Company,  Incorporated,  and  does  not  concern  the 
plaintiff. 

Upon  this  record  it  affirmatively  appears  that  the  defendant  m  no 
•way  undertook  to  constitute  the  Lincoln  Motor  Company,  Incorpo- 
rated, its  agent,  or  to  expressly  ratify  or  affirm  any  act  which  it  had 
theretofore  performed.  All  this  defendant  did  was  to  take  possession, 
under  a  general  claim  of  the  right  arising  out  of  a  variety  of  financial 
transactions  between  the  parties,  of  the  12  or  IS  trucks  which  it 
found  in  the  possession  of  the  Lincoln  Motor  Company,  Incorporated, 
and  which  it  treated  as  being  the  property  of  the  Lincoln  Motor  Com- 
pany. The  truck  was  in  fact  at  that  time  the  property  of  the  Lincoln 
Motor  Company,  Incorporated,  under  the  complete  ana  unequivocal  r^ 
scission  of  the  contract  upon  which  plaintiff  himself  had  insisted,  and 
which  he  was  justified  in  asserting. 

Under  these  circumstances,  there  is  no  theory  upon  which  the  de- 
fendant can  be  held  liable,  either  for  the  total  amount  paid  by  plaintiff 
on  account  of  the  purchase  price  of  the  truck,  or  even  for  the  amount 
of  the  2  notes  which  plaintiff  paid  directly  to  the  defendant. 

The  determination  of  the  Appellate  Term  will  therefore  be  reversed, 
with  costs,  and  the  judgment  of  the  Municipal  Court  aflSrmed,  with 
costs.    All  concur. 


(19TA».DlT.m)  MEAD  V.  STATE. 

(Snpremo  Court,  Appellate  Division,  Third  Department.    July  7,  t921.) 

1.  Highways  4=>120(4)^FI]idhig  of  nmuual  heavy  rainfall  held  aopported  by 
evidenee. 

In  a  suit  against  the  state  for  damage  to  crops,  claimed  to  hare  been 
overflowed  as  the  result  of  the  negligent  construction  of  a  culvert  under  a 
highway,  where  the  culvert  had  been  erected  seven  years  before,  and  the 
claimant's  own  testimony  showed  that  his  crops  had  not  previously  been 
destroyed  by  excessive  water  since  its  erection,  a  finding  that  the  rain- 
fall at  the  time  of  the  overflow  was  unusually  heavy  was  supported  bj 
the  evidence. 
t,  Highways  <$=s>120(4)— NegHgeoee  In  eoostnieting  highway  eulvect  question 
for  Jury,    .  ^   , . 

While  it  is  probably  true  that  a  party  constructing  a  culvert  shouifl 
construct  it  in  such  a  manner  as  to  resist  such  extraordinary  floods  as 
may  be  reasonably  expected  occasionally  to  occur,  it  was  a  question  for 
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the  Jury  or  the  trier  of  the  facts  to  determine  whether  a  flood  of  an  ex- 
traordinary character  was  such  that  it  should  have  been  anticipated  and 
provided  against  by  the  state  in  constructing  a  culvert  under  a  highway. 
3.  Hlgbwagrs  «=»120(4)— Evidenee  hdd  tnwiffldfPt  to  show  negllgenee  In  eon- 
*  ataietloii  of  highwaj  eolvcrt. 

In  a  suit  against  the  state  for  negligence  in  the  construction  of  a 
cmlvert  under  an  improved  highway  claimed  to  hare  caused  the  overflow 
of  the  claimant's  crops,  evidence  held  insufficient  to  show  negligence  in 
failing  to  anticipate  that  the  culvert  would  prove  inadequate. 

Appeal  from  Court  of  Claims. 

Claim  by  Daniel  J.  Mead  against  the  State  of  New  York.  From  a 
judgment  dismissing  his  claim,  claimant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Young  &  Young,  of  Hudson  Falls  (W.  C.  Young,  of  Hudson  Falls, 
of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Carey  D.  Davie,  Deputy  Atty.  Gen., 
of  counsel),  for  the  State. 

WOODWARD,  J.  The  claimant  is  the  owner  of  a  field  on  which 
he  attempted  to  raise  potatoes  in  the  year  1915.  It  is  the  claimant's 
theory  that  the  stite  of  New  York,  in  constructing  a  culvert  under  one 
of  its  improved  highways,  maintained  under  the  patrol  system,  negli- 
gently elevated  the  bottom  of  the  drain  to  a  point  where  it  would  not 
take  care  of  the  surface  waters,  and  that  his  crop  of  potatoes  was  ruined 
in  the  year  mentioned  by  reason  of  the  water  remaining  upon  the  sur- 
face of  a  considerable  part  of  his  field.  The  learned  Court  of  Claims 
has  made  findings  of  fact  and  conclusions  of  law,  and  dismissed  the 
claim  for  damages.   The  claimant  appeals. 

[1,2]  While  the  claimant  insists  that  the  findings  are  either  not  sup- 
ported by  evidence,  or  are  made  against  the  weight  of  evidence,  we  are 
unable  from  an  examination  of  the  record  to  reach  a  like  conclusion. 
It  is,  of  course,  for  the  claimant  to  establish  his  case  by  evidence  cal- 
culated to  convince  the  court,  and  while  some  of  the  evidence  is  of  a 
negative  character  we  find  no  fact  which  is  not  at  least  a  fair  inference 
from  the  evidence  presented  to  the  court.  The  claimant,  for  instance, 
claims  that  there  is  absolutely  no  evidence  to  support  the  finding  of  fact 
that  the  rainfall  at  the  time  of  the  inundation  was  unusually  heavy; 
but  the  claimant  himself  testified  on  his  direct  examination,  in  answer 
to  the  question  by  his  counsel,  that  only  once  prior  to  the  year  1915 
had  his  crops  been  destroyed  by  excessive  water  by  flood,  while  the 
record  shows  that  the  culvert  was  erected  in  1908,  so  that  there  was  a 
period  of  6  or  7  years  in  which  there  had  been  no  excessive  water  do- 
ing damage  by  flood,  and  the  inference  is  justified  that  where  no  dam- 
ages had  resulted  in  that  time  from  excessive  water  the  condition 
in  1915  might  have  resulted  from  an  unusually  heavy  rain;  and  while 
it  is  probably  true  that  a  party  constructing  a  dam  or  culvert  should 
construct  it  in  such  a  manner  as  to  resist  such  extraordinary  floods  as 
may  be  reasonably  expected  occasionally  to  occur  it  is  a  question 
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for  the  jury,  or  the  triers  of  fact,  to  determine  whether  a  flood  of 
an  extraordinary  character  was  such  that  it  should  have  been  antic- 
ipated and  provided  against.  New  England  Brick  Co.  v.  State,  151 
App.  Div.  274,  277,  136  N.  Y.  Supp.  128,  and  authorities  there  cited. 

[3]  Here  the  evidence  is  to  the  effect  that  there  was  a  rainfall  of 
5.6  inches  of  water  in  that  vicinity  within  the  period  of  eight  days, 
which  was  an  unusually  heavy  rainfall  in  that  neighborhood.  The 
claimant  testified  that  he  had  been  conducting  the  premises  for  a  period 
of  30  years,  and  that  only  once  in  that  time  had  there  been  a  flood 
when  the  field  was  planted,  and  that  this  was  12  or  14  years  ago,  though 
he  was  unable  to  fix  the  time.  How  extensive  the  flood  was,  whether 
it  was  produced  by  a  heavy  rain  or  a  blocking  of  the  water  course  in 
some  manner,  does  not  appear ;  and  the  explanation  of  the  claimant  in 
his  reply  brief,  unsupported  by  any  testimony  in  the  record  to  which 
attention  is  called,  that  "we  know  that,  in  the  usual  rotation  of  crops, 
the  claimant  had  this  land  seeded  to  grass  during  these  years  (from  1908 
to  1915),  so  there  were  no  crops  to  be  destroyed  by  an  overflow,"  is 
hardly  conclusive  upon  any  issue  of  fact.  There  is  no  evidence  in  the 
case  which  could  justify  a  finding  of  negligence  in  the  construction  of 
this  culvert;  no  evidence  from  which  a  jury  would  be  justified  in  find- 
ing that  there  was  anything  in  the  experience  of  that  locality,  recent  or 
remote,  to  indicate  that  the  culvert,  which  superseded  an  old  one,  was 
not  entirely  adequate  for  any  fall  of  water  which  was  to  be  anticipated. 
The  evidence  fairly  supported  the  conclusion  that  the  present  culvert 
had  at  least  as  great  a  capacity  as  the  one  which  preceded  it,  and  the  one 
prior  flood  is  not  sufficiently  described  to  warrant  any  conclusion  that  it 
gave  any  indication  of  inadequacy  in  the  culvert  then  existing. 

The  truth  is  that,  whatever  the  real  facts  may  be,  whatever  counsel 
for  the  claimant  believes  them  to  be,  the  record  does  not  disclose  them 
in  such  a  light  as  to  warrant  this  court  in  reversing  the  finding  made  by 
the  tribunal  specially  authorized  to  pass  upon  the  facts.  The  judg- 
ment should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(197  App.  Div.  649) 

CHARLES  E.  McINNES  &  C0„  Ine.  v.  EQUITABLE  TRUST  CO.  OF  NEW 

YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Shipfring  0=»15% — Shipper  may  recover  prepaid  freight^  where  good^  do  not 

arrive,  regardless  of  fraud  in  indueitig  eontraet  and  prepayment. 

In  the  absence  of  a  contrary  agreement,  freight  paid  must  be  returned 
to  shipper  if  goods  do  not  arrive,  and  a  stipulation  that  the  freight  should 
not  be  so  repaid  would  ordinarily  not  apply,  where  the  goods  were  not 
shipped,  and  it  is  not  material  whether  the  carriers  were  guilty  of  fraud 
in  inducing  the  contract  and  prepayment. 

2.  Shipping  <S=>152— Prepaid  freight  recoverable,  if  goods  are  not  carried. 

Where  a  carrier  contracted  to  carry  goods  on  a  vessel,  requiring  freight 
to  be  prepaid  to  a  party  whom  the  carrier  owed,  and  the  defendant  took 
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the  freight  moncfy,  charged  with  knowledge  of  all  the  obligations,  and 
the  goods  were  not  shipped,  the  shipper  could  recover  from  defendant. 

3.  Principal  and  a«:eiit  <Se»177(3)— Oootrad  eooBtmeA  as  making  parties 
operating  agents  of  defendant,  so  as  to  cbarge  defendant  with  knowledgo 
and  require  repajrment  of  f reiglit. 

Where  a  contract  between  defendant  and  the  parties  operating  a  boat 
required  that  freight  moneys  should  be  paid  to  defendant,  this  made  the 
operating  parties  the  agents  of  defendant  to  the  extent,  at  least,  that  it 
charged  defendant  with  knowledge  that  the  moneys  were  freight  moneys 
and  were  subject  to  repayment  in  case  the  voyage  was  not  made. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  E.  Mclnnes  &  Co.,  Incorporated,  against  the 
Equitable  Trust  Company  of  New  York.  From  an  order  sustaining  the 
defendant's  demurrer  to  the  complaint,  and  directing  a  dismissal  there- 
of, and  denying  plaintiff's  motion  to  overrule  the  demurrer  to  the  com- 
plaint, the  plaintiff  appeals.  Orders  reversed,  plaintiflf's  motion  for 
judgment  on  the  pleadings  granted,  and  defendant's  motion  denied, 
with  leave  to  withdraw  demurrer  and  answer  on  payment  of  costs. 

Argued  before  CLARKE,  P.  J.,  LAUGHLIN,  SMITH,  PAGE,  and 
MERRELL,  JJ. 

BuUowa  &  BuUowa,  of  New  York  City  (Lawrence  E.  Brown,  of 
New  York  City,  of  counsel),  for  appellant. 

Murray,  Prentice  &  Aldrich,  of  New  York  City  (Winthrop  W.  Al- 
drich,  of  New  York  City,  of  counsel,  and  William  Dean  Embree  and 
Franklin  P.  Ferguson,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent. 

SMITH,  J.  The  facts  alleged  in  the  complaint  are  substantially  as 
follows:  On  or  about  October  30,  1917,  Bartholomew  L.  Stafford  pur- 
chased the  steamer  James  S.  Whitney,  and  the  defendant  loaned  $225,- 
000,  being  part  of  the  purchase  price  of  said  steamer.  In  order  to 
secure  the  repayment  of  said  loan  to  the  defendant,  Stafford  transfer- 
red the  legal  title  of  said  steamer  to  Arthur  A.  Miller,  the  treasurer  of 
the  defendant.  Thereafter  Stafford  and  one  Robert  E.  Miller,  either 
in  person  or  doing  business  under  the  name  of  the  Acme  Steamship 
Company,  with  the  knowledge  and  consent  of  the  defendant,  operated 
said  steamer,  and  entered  into  affreightment  contracts,  and  issued  bills 
of  lading  for  the  carriage  of  freight  by  said  steamer.  It  is  further  al- 
leged that  it  was  understood  and  agreed  between  said  Stafford  and 
said  Robert  E.  Miller  and  the  defendant  that  until  the  loan  had  been 
repaid  to  the  defendant  in  full  the  moneys  received  in  the  operation  of 
said  steamer  were  to  be  paid  to  the  defendant,  to  be  applied  by  it  to  the 
payment  of  said  loan.  It  is  then  further  alleged  that  the  said  Stafford 
and  Miller  falsely  reported  to  the  plaintiff  that  the  steamer  was  about 
to  enter  upon  a  voyage  to  Genoa,  and  solicited  from  the  plaintiff  freight 
for  carriage  on  said  voyage ;  the  freight  being  payable  in  advance  to 
the  defendant.  The  plaintiff,  relying  upon  these  representations,  en- 
tered into  an  affreightment  contract  with  said  Stafford  and  Miller  for 
the  shipment  of  copper  to  Genoa  by  said  steamer,  the  contract  provid- 
ing that  the  freight  moneys  shall  be  payable  to  the  defendant;   that 
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the  said  representations  were  false,  and  known  by  the  said  Stafford  and 
Miller  to  be  false  when  made,  and  were  made  for  the  purpose  of 
inducing  the  plaintiff  to  make  the  contract  and  to  advance  the  jsaid 
freight  moneys ;  and  it  is  alleged  that  the  defendant  and  Stafford 
and  Miller  knew  that  the  vessel  only  had  a  coastwise  license,  and  that 
the  United  States  had  refused  permission  for  said  steamer  to  make  a 
voyage  to  Italy.  It  is  further  alleged  that,  pursuant  to  the  contract 
made,  the  plaintiff  gave  its  check  payable  to  the  defendant  for  the 
sum  of  $8,624.05  for  the  shipment  oi  70  tons  of  aluminum  ingots  to  be 
shipped  on  said  steamer,  and  the  said  check  was  paid  to  the  defendant, 
and  the  defendant  received  the  proceeds  thereof ;  that  the  said  steamer 
did  not  sail  and  the  freight  was  not  carried  for  more  than  a  reason- 
able time  thereafter,  and  that  plaintiff  rescinded  the  contract,  offered 
back  the  bills  of  lading,  and  demanded  of  the  agents  and  of  the 
defendant  the  return  of  the  sums  paid  for  freight. 

[1,  2]  In  Dorff  v.  Taya,  194  App.  Div.  278,  185  N.  Y.  Supp.  174, 
Mr.  Justice  Page,  of  this  court,  writing  for  a  unanimous  court,  said  : 

"The  law  is  well  settled  In  this  country,  contrary  to  the  English  cases, 
that  prepaid  freight,  in  the  absence  of  an  agreement  to  the  contrary,  mast  be 
returned  to  the  shipper  if  the  goods  do  not  arrive.  Nat.  Steam  Nav.  Co.  v. 
Int.  Paper  Co.,  241  Fed.  Rep.  861,  862,  and  cases  cited;  The  Grade  D. 
Chambers,  253  Fed.  182,  183,  affirmed  248  U.  S.  387." 

It  is  recognized  in  the  cases  that  affreightment  contracts  often  in- 
clude a  stipulation  that  the  freight  shall  not  be  repaid  in  case  the  goods 
do  not  arrive,  but  such  a  stipulation  would  ordinarily  be  deemed  to 
apply  to  the  failure  of  the  goods  to  arrive  after  the  goods  had  once 
been  shipped.  It  would  require  very  clear  language  in  a  contract  to 
exempt  the  carrier  from  liability  to  return  the  freight  paid,  where  the 
vessel  never  departed  upon  the  voyage.  It  is  not  material  whether  Staf- 
ford and  Miller  were  guilty  of  fraud  in  inducing  the  plaintiff  to  make 
the  contract  and  prepay  this  freight.  There  is  no  doubt  that  the  plain- 
tiff could  have  recovered  the  freight  from  Stafford  and  Miller  if  the 
freight  had  been  paid  to  them.  There  would  seem  to  be  equal  right  to 
the  plaintiff  to  recover  the  freight  from  the  defendant  when  the  freight 
was  paid  to  the  defendant  under  the  very  contract  between  the  de- 
fendant and  Stafford  and  Miller  under  which  the  boat  was  operated 
and  this  freight  contiact  was  made.  With  this  contract  requiring  that 
these  moneys  should  be  turned  over  to  the  defendant,  the  defendant 
took  them,  charged  with  knowledge  and  charged  with  all  the  obliga- 
tions with  which  Stafford  and  Miller  would  have  been  charged  for 
failure  of  the  vessel  to  make  the  voyage. 

[3]  The  respondent  argues  that  a  check  is  the  same  as  money,  that 
money  has  no  earmark  and  that  the  money  was  received  in  good  faith 
by  the  defendant  in  payment  of  the  debt  owing  by  Stafford  and  Miller 
to  the  defendant,  and  further  that  there  is  no  relation  of  agency  be- 
tween the  mortgagor  and  mortgagee  by  which  the  mortgagor  can  charge 
any  liability  upon  the  mortgagee.  If  these  claims  be  recognized,  they 
lose  sight  of  the  fundamental  distinction  which  this  case  presents 
where  the  contract  between  the  defendant  and  Stafford  and  Miller 
operating  the  boat  required  that  these  freight  moneys  should  be  paid 


Digitized  by 


Google 


Sup.  Ct.)  PEOPLE  V.  SYLVESTER  521 

(189  N.Y.8.) 

to  the  defendant.  This  contract  itself  makes  Stafford  and  Miller  the 
agents  of  the  defendant  to  the  extent  at  least  that  it  charged  the  de- 
fendant with  the  knowledge  that  these  moneys  were  freight  moneys 
and  were  subject  to  repayment  in  case  the  voyage  be  not  made.  The 
case  of  Calumet  &  Hecla  Mining  Co.  v.  Equitable  Trust  Co.,  reported 
in  this  court  in  186  App.  Div.  330,  174  N.  Y.  Supp.  319,  was  decided 
purely  upon  the  ground  that  the  plaintiff  had  not  rescinded  its  contract 
so  as  to  authorize  a  recovery  of  the  freight  moneys  paid,  either  from 
the  defendant  or  from  Miller  and  Stafford.  Before  such  a  cause  of 
action  can  arise,  the  plaintiff  must  return  or  offer  to  return  the  bill  of 
lading,  which,  for  all  that  appeared  in  that  case,  might  already  have 
been  negotiated.  In  the  case  of  the  Calumet  &  Hecla  Company  against 
this  defendant,  decided  by  Judge  Hand  in  the  United  States  Court, 

275  Fed.  ,  December  13.  1919,  there  was  no  allegation  that  the 

contracts  between  the  defendant  and  Stafford  and  Milfer  required  the 
payment  to  the  defendant  of  all  moneys  received  in  the  operation  of 
the  boat,  which  fact  is  the  distinguishing  factor  in  this  case,  as  charging 
the  defendant  both  with  notice  of  the  manner  in  which  these  moneys 
were  received,  and  subjecting  them  to  liability  for  the  return  thereof 
in  case  the  voyage  be  not  made. 

The  orders  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  plaintiff's  motion  for  judgment  upon  the  pleadings  should  be 
granted,  with  $10  costs,  ^nd  the  defendant's  motion  denied,  with  $10 
costs,  with  leave  to  the  defendant  to  withdraw  the  demurrer  and  an- 
swer upon  payment  of  costs.    All  concur. 


(197  App.  DlT.  649) 

PEOPLE  V.  SITLVESTER 

(Supreme  Ck>nrt,  Appelate  Dlyision,  Tblrd  Department.    Jnly  7,  1921.) 

Orimiiial  law  ^=s>1186(4) — ^AAnlssion  of  evidenee  ooiieenilii8»  defendant's  oon- 
vlciioo  for  other  erimes,  held  not  reyersible  error. 

Admission  of  evidence  that  defendant  was  once  an  inmate  of  the  re- 
formatory, brought  out  in  an  effort  to  identify  defendant,  did  not  con- 
stitute reversible  error,  in  view  of  Code  Cr.  Proc.  §  542,  prohibiting  re- 
versal for  technical  error,  where  there  was  no  other  evidence  showing 
other  crimes,  and  the  jury  were  fully  Instructed  as  to  the  purpose  of  such 
evidence,  and  competent  evidence  sustained  the  verdict. 

Appeal  from  Montgomery  County  Court. 

John  Sylvester  was  convicted  of  larceny  of  an  automobile,  and  ap- 
peals.   Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

McMuUen  &  Ward,  for  appellant. 

Newton  J.  Herrick,  Dist.  Atty.,  of  Canajoharie,  for  the  People. 

KILEY,  J.  A  resident  of  the  dty  of  Amsterdam,  N.  Y.,  owned 
a  Buick  automobile.  He  had  a  license  from  the  state  to  operate  the 
same.  On  the  night  of  Jime  6,  1919,  he  attended  a  theater  in  that 
city,  he  parked  his  car  on  a  side  street  adjacent  to  the  theater,  and 
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when  he  came  out,  about  10  o'clock  p.  m.,  his  car  was  gone.  In  the 
city  was  an  all-night  restaurant,  known  as  the  Electric  Lunch,  with 
a  manager,  who  also  acted  as  a  waiter,  in  charge.  In  the  fall  of 
1919,  early  in  December,  about  12  or  1  o'clock,  midnight,  a  man, 
whom  this  attendant  recognized  as  this  defendant,  with  two  other  men, 
came  in  and  had  a  lunch  and  went  out,  and  about  4  or  5  o'clock  in 
the  morning  the  man  recognized  -as  defendant  came  in  again,  had  a 
lunch,  and  asked  if  he  could  use  the  telephone.  He  did  use  it,  and  the 
attendant  heard  him  call  up  600  or  700  Blond  street  or  Blandina  street, 
Utica.  As  a  matter  of  fact  it  was  No.  600  Blandina  street,  Utica, 
that  the  defendant  called  up.  He  called  for  a  person  named  as  being 
at  that  number.  Said  attendant  gave  this  information  to  the  police 
of  Amsterdam.  The  owner's  license  number  was  605-091;  the 
motor  number  was  158641. 

The  police  at  Uiica  were  notified,  and  the  owner  and  a  policeman 
from  Amsterdam  went  to  Utica  and  found  the  car ;  the  man  tele- 
phoned to  by  the  defendant  claimed  to  be  the  owner.  There  is  no 
question  about  the  identification  of  the  car,  the  owner  had  had  it 
repaired  before  it  was  stolen;  he  had  had  a  new  top  put  upon  it; 
the  material  used  was  not  large  enough  to  cover  the  top,  and  it  had 
to  be  pieced  out ;  this  was  done  in  a  particular  manner  and  at  places 
which  made  it  easy  to  identify ;  there  were  pther  features,  known  to 
the  owner  and  not  found  in  other  cars.  The  last  tfiree  figures  of 
the  motor  number  had  been  changed,  and  were  not  made  to  square 
with  the  first  three  when  the  change  was  made. 

Upon  investigation  before  indictment  was  found,  a  man  was  located 
in  Albany,  who  said  he  knew  the  defendant,  and  that  he  asked  the 
defendant — this  conversation  was  previous  to  the  time  the  car  was 
stolen — where  he  could  get  a  cheap  car;  that  he  wanted  to  run  a 
bus  to  Saratoga  during  the  races;  that  in  a  few  days  the  defend- 
ant came  to  Albany,  and  they  went  to  the  secretary  of  state's  office 
and  made  application  to  change  the  license  to  his  name,  which  was 
done.  The  license  was  granted  and  number  plates  delivered,  which  the 
Albany  man  sent  to  the  defendant.  He  identified  the  defendant  from  a 
photograph.  It  appears  he  testified  before  the  grand  jury  when  in- 
dictment was  found.  Upon  the  trial,  when  first  called,  he  swore  that 
the  defendant  being  tried  was  not  the  man  he  dealt  with,  and 
that  he  never  identified  the  photograph  as  being  a  picture  of  the  man 
with  whom  he  bargained  for  the  car.  He  swore  that  there  were  sev- 
eral men  in  Schenectady  of  the  same  name  of  the  defendant. 

It  then  became  necessary  to  identify  the  defendant  by  his  hand- 
writing, by  photographs,  and  by  different  aliases  he  had  used.  An 
officer  from  Schenectady  was  called,  who  knew  the  defendant  as 
Emile  Diciccio,  also  as  John  Sylvester,  and  recognized  the  photo  as 
one  taken  of  defendant  at  an  earlier  date,  before  he  had  grown  large 
and  filled  out.  A  witness  was  called  from  Elmira  Reformatory,  who 
knew  him  there  as  Diciccio,  and  recognized  him  as  the  same  man 
who  was  on  trial;  he  identified  the  photo  and  described  how  he  had 
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grown  heavier.  It  did  appear,  though  not  asked  for,  that  he  was  at 
one  time  an  inmate  of  that  institution. 

The  court  directed  the  jury  to  disregard  any  evidence,  except  the 
evidence  of  identification.  The  man  from  Albany  requested  to  be 
recalled,  and  testified  that  he  had  lied;  that  the  defendant  was  the 
man  with  whom  he  negotiated  for  a  cheap  car.  The  evidence  is  com- 
plete, and  guilt  of  this  defendant  was  established  beyond  reasonable 
doubt. 

The  defendant's  counsel,  upon  this  appeal,  urges  that  the  evidence 
of  the  Elmira  witness  was  to  the  effect  that  defendant  had  been  con- 
victed of  a  different  and  distinct  crime,  and  it  was  prejudicial  to  an 
extent  that  calls  for  a  reversal  of  the  judgment.  It  is  urged  that 
People  V.  Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A.  193, 
People  V.  Marrin,  205  N.  Y.  275,  98  N.  E.  474,  43  L.  R.  A.  (N.  S.) 
754,  People  v.  Pettanza,  207  Nl  Y.  560,  101  N.  E.  428,  and  People 
V.  Buflfom,  214  N.  Y.  53,  108  N.  E.  184,  Ann.  Cas.  1916D,  962,  are 
authorities  sustaining  his  contention.  These  cases  are  where  evi- 
dence was  offered  of  other  distinct  crimes,  or  of  facts  and  circum- 
stances that  constitute  crime.  Not  so  here;  this  evidence  came  out 
in  an  effort  to  identify  i  the  defendant.  It  is  evident  that  the  photo 
available  of  the  defendant  was  not  taken  at  a  recent  date,  and  it  be- 
came necessary  to  call  witness,  who  knew  the  defendant  over  a  pe- 
riod of  years.  He  was  an  Italian,  and  it  required  witnesses  who  had 
known  him  long  enough  and  observed  him  closely  enough,  so  that 
they  could  speak  with  conviction  as  to  his  identity.  Such  a  witness 
was  the  one  from  the  Elmira  Reformatory.  No  evidence  of  any  other 
crime  was  given,  except  such  as  might  be  inferred  from  the  fact  de- 
fendant was  in  the  Reformatory. 

If  the  man  who  claimed  to  have  bargained  for  the  car  with  the 
defendant  had  not  lied  in  the  first  instance,  the  evidence  would  have 
been  complete  without  the  evidence  of  which  complaint  is  made.  The 
court  instructed  the  jury  very  fully  upon  the  purpose  of  the  evidence 
and  in  what  light  it  should  be  considered ;  if  there  was  ainy  error,  it 
was  cured.  People  v.  Barnes,  202  N.  Y.  77,  95  N.  E.  15;  People 
V.  Moy  He,  173  App.  Div.  396,  159  N.  Y.  Supp.  303. 

This  appeal  is  one  of  those  intended  to  be  considered  under  the 
rule  laid  down  in  section  542  of  the  Code  of  Criminal  Procedure. 
There  was  competent  evidence — that  is,  evidence  to  go  to  the  jury 
and  not  subject  to  objection — which  sustains  the  verdict 

The  judgment  should  be  affirmed.    All  concur. 
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(197  App.  Dlv.  275) 

PIGNATELU  V.  PRESS  PUB.  CO. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    Jmve  17, 1921.) 

1.  Libel  and  slander  <@=»83— Beferenee  to  other  libels  to  show  aidmus  strieken, 

as  sabjectlng  defendant  to  double  recovery. 

.  Where  plaintiff  in  separate  causes  of  action  alleged  three  different  libels, 
and  the  second  and  third  causes  of  action  alleged  that  the  libelous  articles 
were  published,  ''notwithstanding  the  injury  done  to  the  plaintiff  by  the 
false  and  malicious  publication  set  forth'*  in  the  preceding  causes  of  ac- 
tion, the  references  to  the  preceding  causes  of  action  should  be  stricken,  as 
subjecting  the  defendant  to  double  recovery,  though  inserted  to  show  de- 
fendant's animus  and  enable  plaintiff  to  show  actual  malice. 

2.  Libel  and  slander  <S=>104 (3)— Repetition  of  libel  to  be  oonddered  In  con- 

neetion  with  portieular  libel. 

The  repetition  of  a  libel  may  be  evidence  of  malice;  but  it  is  to  be 
considered,  if  at  all,  in  connection  with  the  particular  libel  charged  and 
repeated. 

3.  Action  <&=»38(4) — Separate  libels  ewistitute  separate  causes  of  action. 

Each  separate  libel  constitutes  a  separate  cause  of  action. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Ludovic  Pignatelli  against  the  Press  Publishing  Com- 
pany. From  an  order  denying  its  motion  to  strike  out  certain  al- 
legations from  the  complaint  as  redundant,  defendant  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  MANNING,  JJ. 

Charles  B.  Brophy,  of  New  York  City,  for  appellant. 

John  Patterson,  of  New  York  City  (Herbert  C.  Brinckerhoff,  of  New 
York  City,  on  the  brief),  for  respondent. 

KELLY,  J.  The  action  is  to  recover  damages  for  alleged  libel,  and 
the  complaint  contains  three  separate  causes  of  action  for  three  sep- 
arate publications.  Having  pleaded  in  the  first  cause  of  action  an 
alleged  libel  on  January  30,  1921,  the  plaintiff  in  his  second  cause 
of  action  alleges  a  different  libel  on  January  31,  1921,  and  in  his  third 
cause  of  action  a  still  different  libel  in  a  later  edition  of  defendant's 
newspaper  on  January  31st.  Each  separate  libel  is  charged  to  have 
damaged  the  plaintiff.  But'in  pleading  his  second  cause  of  action  the 
plaintiff  repeats  and  incorporates  therein  the  libel  set  out  in  the  first 
cause  of  action  and  alleges  that  defendant,  "notwithstanding  the 
injury  done  to  the  plaintiff  by  the  false  and  malicious  publication 
set  forth  in  the  first  cause  of  action,"  published  a  libelous  article  on 
January  31st.  And  so  in  the  third  cause  of  action,  the  plaintiff  re- 
peats and  incorporates  therein  the  two  separate  libels  already  plead- 
ed in  the  first  and  second  causes  of  action,  with  a  similar  statement 
that  notwithstanding  the  injury  done  to  him  by  the  previous  wrong- 
doing, defendant  published  a  third  separate  and  distinct  libel  in  a 
later  edition  of  its  newspaper  on  January  31,  1921. 

[1-3]  The  appellant  complains  that  under  this  method  of  pleading 
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it  is  exposed  to  the  danger  of  a  double  recovery  for  the  same  wrong. 
The  plaintiff  insists  that  the  matter  objected  to  is  inserted  in  the 
second  and  third  causes  of  action  to  show  the  animus  of  the  defend- 
ant, and  to  enable  the  plaintiff  to  show  actual  malice  and  thus  en- 
hance his  damages.  I,  think  the  defendant's  objection  to  this  form 
of  pleading  should  be  sustained.  The  repetition  of  a  libel  may  be 
evidence  of  malice ;  but  it  is  to  be  considered,  if  at  all,  in  connection 
with  the  particular  libel  charged  and  repeated.  The  plaintiff  can- 
not in  his  second  and  third  independent  causes  of  action  introduce 
the  previous  wrong  which  is  the  subject  of  another  action.  As  part 
of  each  cause  of  action  the  plaintiff  alleges  that  the  publication  was 
false  and  untrue  and  malicious.  Each  separate  libel  constitutes  a 
separate  cause  of  action.  Mr.  Justice  Miller,  writing  for  this  court 
in  the  First  Department,  said  in  Collier  v.  Postum  Cereal  Co.,  Ltd., 
150  App.  Div.  169,  at  page  177,  134  N.  Y.  Supp.  847,  853: 

"I  think  the  fair  rule,  and  the  one  to  be  adduced  from  the  cases,  is  that 
evidence  of  publications  which  might  be  the  subject  of  other  actions  should 
not  be  received  for  the  sole  purpose  of  enhancing  damages.  In  cases  in 
wbicb  the  law  implies  malice  the  plaintiff  does  not  need  to  prove  actual  malice 
as  he  will  recover  his  compensatory  damages  without  such  proof,  and,  if  he 
be  allowed  to  give  evidence  of  a  publication  which  might  be  the  subject  of  an- 
other suit,  for  the  sole  purpose  of  recovering  punitive  damages,  the  practical 
result  will  be  a  double  recovery.  However,  if  it  be  necessary  to  prove  actual 
malice,  e.  g.,  to  rebut  a  claim  of  privilege,  any  evidence  legitimately  bearing 
on  that  question  ought  to  be  received,  even  though  it  might  be  the  subject  of 
another  action." 

While  the  plaintiff  may  offer  proof  of  actual  malice  in  each  pub- 
lication under  the  allegations  in  his  complaint,  he  cannot  reallege  and 
retry  his  separate  causes  of  action  in  the  manner  proposed.  Fleisch- 
mann  v.  Bennett,  87  N.  Y.  231 ;  Burkan  v.  Musical  Courier  Co.,  141 
App.  Div.  202,  125  N.  Y.  Supp.  1059. 

Order  reversed,  with  $10  costs  and  disbursements,  and  defendant's 
motion  granted,  with  $10  costs.    All  concur. 


(197  App.  Div.  528) 

WILLITS  &  PATTERSON  v.  ABBKOBEI  &  CO.,  United. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1*  Sales  ^=^83— Delivery  to  eairier  suffident  under  e.  I.  f .  contriMt. 

A  simple  c.  1.  f.  contract  requires  the  seller  to  deliver  to  the  carrier, 
and  on  such  delivery  the  obligation  of  the  seller  is  at  an  end,  and  the 
risk  of  the  voyage  is  thereafter  with  the  buyer;  but  such  contracts  are 
to  be  con.strued  according  to  the  Intention  of  the  parties. 

2.  Sales  <&=»79— "Net  landed  wdgtit"  signifies  InteatioD  thai^  weight  at  desti- 
nation must  aceord  with  contract. 

The  expression  "net  landed  weight/'  In  a  c.  1.  f.  contract  relating  to 
sale  of  oil  to  be  delivered  at  San  Francisco,  held  to  signify  that  the 
weight  at  the  point  of  landing,  San  £^ancisco,  must  accord  with  the  re- 
quirements of  the  contract,  although  such  expression  was  put  In  a  col- 
tunn  under  the  word  "description,"  and  preceding  In  that  column  were 
the  words  "bean  oil  not  exceed  3%  of  fatty  acid." 
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8.  Attachment  <8=»122(1)— Plainilff  may  eetaUisb  cause  of  aetioD  by  supple- 
mentary affidavits. 

Code  Civ.  -Proc.  {  768,  gives  plaintiff  in  attachment  right  to  estfiblish 
his  cause  of  action  by  supplementary  affidavits,  although  such  right  may 
be  denied  under  the  Code,  for  the  purpose  of  showing  the  Jurisdiction  of 
the  court. 

Appeal  from  Special  Term. 

Action  by  WilHts  &  Patterson  against  Abekobei  &  Co.,  Limited. 
From  an  order  granting  defendant's  motion  to  vacate  a  warrant  of 
attachment,  plaintiff  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Travis,  Spence  &  Hopkins,  of  New  York  City  (Kenneth  M.  Spence, 
of  New  York  City,  of  counsel,  and  Morton  Abrahams,  of  New  York 
City,  on  the  brief),  for  appellant. 

Alexander  &  Green,  of  New  York  City  (Clifton  P.  Williamson,  of 
New  York,  of  counsel),  for  respondent. 

SMITH,  J.  The  plaintiff  is  a  California  corporation.  The  defend- 
ant is  a  Japanese  corporation.  Upon  the  22d  of  December,  1919,  they 
entered  into  a  contract  on  the  part  of  the  defendant  to  sell  and  on  the 
part  of  the  plaintiff  to  purchase  some  soya  bean  oil.  This  contract  was 
in  the  following  form: 

"Kobe  Sale  No.  84.  Kobe,  22d  December,  1919. 

"Messrs.  WiUits  &  Patterson,  San  Frandsco,  Bought  of  Abe  Kobe!  Kobe 
Branch,  Kobe,  Japan. 


Date. 


Quantity.       Description.        Packing.       Shipment.       Price. 


10,000  cases 


Bean  oil  not 
exceed  3%  of 
fatty  acid. 
Net  landed  weight 


75  lbs. 
tin  in 


$15.00  per 
100  lbs. 


Jan.,  Feb., 

March, 

1020. 

c.i.f. 
San  Francisco. 


"1%  of  commission  to  Mr.  Donkin 
"Comn.  Paid  Mar.  27. 


"Confirmed  by  your  Mr.  H.  Donkin  on  the  22d  December,  1919. 
"Terms :  As  usual. 

"Abe  Kobei  Kobe  Branch,  P.  P.  M.  Mori." 

It  will  be  noticed  that  the  contract  called  for  10,000  cases,  75  pounds 
in  each  case,  which  would  make  750,000  pounds  of  this  oil.  The  plain- 
tiff paid  the  full  price  for  the  oil.  When  the  oil  arrived  in  San  Fran- 
cisco, however,  there  was  a  shortage  of  79,555  pounds.  This  action  is 
brought  by  the  plaintiff,  the  buyer,  to  recover  back  the  proportionate 
amount  of  the  purchase  price  paid,  which  amounts  to  $11,483.  The 
complaint  contained  two  causes  of  action.   The  first  cause  of  action  was 
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to  recover  back  the  amount  paid  upon  a  contract  for  the  delivery  of 
peanut  oil,  upon  which  there  was  a  shortage  at  the  time  of  delivery  of 
the  value  of  $12,864,  so  that  the  amount  demanded  in  the  complaint  was 
the  sum  of  $24,167,  with  interest  from  the  17th  day  of  August,  1920. 
This  included  the  damages  upon  both  causes  of  action.  An  attachment 
was  g^nted  and  levied  upon  property  of  the  defendant  in  the  state  of 
New  York.  Upon  defendant's  motion  to  vacate  that  attachment,  the 
plaintiff  made  no  claim  that  the  first  cause  of  action. was  proven,  but 
sought  to  uphold  the  attachment  as  to  the  second  cause  of  action.  The 
Special  Term  held,  however,  that  there  was  no  cause  of  action  shown 
W  the  papers  and  granted  the  order  wholly  vacating  the  attachment. 
The  sole  question  presented  for  determination  here  is  as  to  whether  the 
plaintiflF  has  shown  by  his  complaint  and  affidavit  the  existence  of  the 
cause  of  action  set  forth  in  the  complaint  as  the  second  cause  of  action, 
which  is  upon  the  contract  hereinbefore  set  forth.  The  Special  Term 
has  held  that  this  contract  was  simply  a  c.  i.  f .  contract,  and  that  the 
perils  of  the  voyage  from  Japan  to  San  Francisco  were  at  the  buyer's 
risk,  and  for  failure  to  show  that  this  shortage  existed  at  the  time  of  the 
delivery  to  the  carrier  the  plaintiff  has  failed  to  show  any  right  of 
action. 

[1,  2]  The  law  is  well  settled  that  a  simple  c.  i.  f.  contract  requires 
the  seller  to  deliver  to  the  carrier,  and  upon  such  delivery  the  obligation 
of  the  seller  is  at  an  end,  and  the  risk  of  the  voyage  is  thereafter  with 
the  buyer.  These  contracts  of  sale,  however,  are  to  be  construed  ac- 
cording to  the  intention  of  the  parties.  A  straight  f.  o.  b.  contract  is 
satisfijed  *by  the  seller's  delivery  to  the  carrier  for  the  purpose  of  ship- 
ment,'the  risk  of  transportation  resting  upon  the  buyer.  If,  however, 
there  be  anything  in  the  contract  which  shows  that  such  was  not  the 
intention  of  the  parties,  the  contract  will  be  construed  according  to 
their  intention.  This  court  has  lately  held  in  the  case  of  Standard 
Casing  Co.,  Inc.,  v.  California  Casing  Co.,  197  App.  Div.  187,  188  N.  Y. 
Supp.  358,  decided  by  this  court  May  20,  1921,  that  in  a  contract  to  ship 
from  California  to  New  York,  reserving  the  right  of  inspection  to  the 
buyer  at  New  York,  the  liabilitv  of  the  seller  was  shown  by  this  provi- 
sion to  extend  to  a  delivery  in  New  York  City,  notwithstanding  the  con- 
tract provided  for  a  price  f.  o.  b.  San  Francisco.  This  case  followed  a 
decision  of  this  court  in  the  case  of  Boss  v.  Hutchinson,  reported  in  182 
App.  Div.  88,  169  N.  Y.  Supp.  513,  wherein  it  was  held,  notwithstand- 
ing a  named  price  f.  o.  b.  at  point  of  shipment,  that  the  right  of  in- 
spection at  the  destination  of  the  transportation  indicated  an  intention 
that  the  delivery  was  not  to  be  deemed  complete  until  such  destination 
was  reached. 

In  the  case  at  bar  we  find  the  expression  '*Net  landed  weight"  This 
expression  can  only  have  one  significance,  and  that  significance  is  that 
the  weight  at  the  point  of  landing,  to  wit,  at  San  Francisco,  must  accord 
with  the  requirements  of  the  contract.  It  is  true  that  this  expression 
is  put  in  a  column  under  the  word  "Description,"  and  preceding  in  that 
colunm  are  the  words  "Bean  oil  not  exceed  3%  of  fatty  acid."  But 
the  provision  "Net  landed  weight,"  although  appearing  in  that  column, 
is  a  distinct  expression,  not  connected  with  the  description  in  any  way. 
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The  clause  bepns  with  a  capital  "N/'  and  although  it  is  in  the  column 
marked  "Description,"  it  is  between  the  first  column,  which  provides 
for  10,000  cases,  and  the  third  column  which  provides  for  75  pounds 
in  a  case,  under  which  circumstances  it  may  well  be  held  that  it  was 
not  intended  in  any  way  to  be  a  part  of  the  description  of  tlie  property 
sold,  but  was  rather  intended  to  be  a  part  of  the  weight  as  specified  in 
the  first  and  third  columns,  although  placed  in  the  second  column  under 
the  word  "Description,"  between  the  first  and  third  columns.  Wherever 
these  words  might  be  placed,  however,  no  significance  can  be  given  to 
these  words  as  a  part  of  the  description  of  ttie  article  sold.  The  de- 
scription in  reference  to  the  extent  of  fatty  acid  can  in  no  way  be  de- 
termined by  weight.  It  is  shown  that  the  amount  of  fatty  acids  is  de- 
termined by  chemical  analysis,  and  it  is  not  apparent  how  tide  net  landed 
weight  can  in  any  way  qualify  the  description. 

The  first  cause  of  action,  which  has  been  abandoned,  is  upop  a  con- 
tract specifying  peanut  oil,  "delivered  weight,"  and  the  contract  is 
defined  to  be  a  c.  i.  f .  contract.  It  might  well  be  held  in  such  a  case 
that  "delivered  weight"  means  the  weight  upon  delivery  to  the  carrier. 
This  contract  sued  upon  contains  the  words  "terms  as  usual."  There 
had  been  prior  contracts  between  these  parties,  and  one  of  these  con- 
tracts, not  sued  upon  in  this  case,  was  for  peanut  oil  not  to  exceed  2 
per  cent,  fatty  acid  at  arrival.  The  terms  of  the  contract  "Net  landed 
weight,"  can  under  no  conceivable  reasoning  be  held  as  qualifying  the 
terms  of  the  contract  not  to  exceed  3  per  cent,  fatty  acid,  as  though 
they  read  "on  arrival."  In  no  other  contract  referred  to  is  this 
expression  used,  and  the  significance  of  the  expression  to  my  mind  is 
so  plain  that  the  only  interpretation  that  can  be  given  to  it  is  that  the 
weight  upon  arrival  at  San  Francisco  should  conform  to  the  weight 
required  in  the  contract.  Within  the  authorities  cited  construing 
f .  o.  b.  contracts,  I  am  of  opinion  that  in  this  contract  the  expression 
"c.  i..  f ."  is  deemed  modified,  so  as  to  make  the  contract  one  for  de- 
livery at  San  Francisco,  and  such  seems  to  me  to  be  the  plain  intention 
expressed  by  the  contract  itself. 

It  is  further  urged  that  the  letter  of  credit  procured  by  the  plaintiff 
referred  to  the  contract  as  a  c.  i.  f .  contract,  which  is  deemed  to  be  sig- 
nificant as  indicating  a  practical  interpretation  by  the  plaintiff  of  the 
meaning  of  the  contract.  To  my  mind  that  has  little  significance,  how- 
ever, as  the  contract  was  clearly  a  modified  c.  i.  f .  contract,  to  an  extent 
to  fix  the  liability  of  the  seller  to  pay  the  freight  and  insurance,  and 
to  provide  for  a  delivery  at  San  Francisco.  If  the  procurement  of  the 
letter  of  credit  be  deemed  a  practical  interpretation  by  the  plaintiff  of 
the  terms  of  the  contract,  the  fact  that  the  insurance  poUcy  was  not 
attached  to  the  bill  of  lading,  nor  sent  to  the  plaintiff,  might,  on  the 
other  hand,  be  deemed  an  interpretation  by  the  defendant  of  its  lia- 
bility for  the  risk  of  the  voyage,  in  the  retention  of  this  policy  of  in- 
surance to  indemnify  the  defendant  for  the  risk  of  transportation. 
The  cases  have  held  that,  under  an  ordinary  c.  i.  f .  contract,  the  policy 
of  insurance  should  accompany  the  bill  of  lading,  which  was  not  done 
In  Ireland  v.  Livingston,  L.  R.  5  H.  L.  395,  at  page  406,  Justice  Black- 
bom  says: 
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'The  invoice  is  made  otitt  debiting  the  consignee  with  the  agreed  price  (or 
the  actnal  cost  and  commission,  with  the  premiums  of  insurance  and  the 
freight,  as  the  case  may  be),  and  giving  him  credit  for  the  amount  of  the 
freight  which  he  will  have  to  pay  to  the  shipowner  on  actual  delivery,  and  for 
the  balance  a  draft  is  drawn  on  the  consignee,  which  he  is  bound  to  accept 
(if  the  shipment  be  in  conformity  with  h^  contract)  on  having  handed  to 
him  the  charter  party,  bill  of  lading,  and  policy  of  insurance." 

Little  light,  therefore,  is  thrown  upon  the  interpretation  of  the  con- 
tract by  any  practical  interpretation  given  by  the  parties,  and  in  view 
of  what  I  deem  to  be  the  plain  intendment  of  the  contract,  as  expressed 
in  the  words  "Net  landed  weig:ht,"  I  deem  the  right  of  the  buyer  estab- 
lished to  receive  at  San  Francisco  the  full  weight  stipulated  for  in  the 
contract. 

[3]  It  is  not  necessary  to  discuss  the  question  as  to  the  rights  of  the 
plaintiff  to  establish  his  cause  of  action  by  supplementary  affidavits,  as 
that  right  does  not  seem  to  be  challenged  in  the  respondent's  brief,  and 
is  clearly  given  by  section  768  of  the  Code  for  the  purpose  of  showing 
the  existence  of  a  cause  of  action,  although  the  right  may  be  denied 
under  this  Code  provision,  for  the  purpose  of  showing  the  jurisdiction 
of  the  court. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  vacate  the  attachment  denied,  with  $10  costs 
All  concur. 


(197  App.  Div.  746) 

BENNETT  t.  PAGE  BROS,  el  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    July  7,  1921.) 

L  Biaater  and  serauit  <S='398— Limitaiion  of  actions  for  death  inapi^cable 
to  compensation  proceeding. 

Though,  under  Code  Civ.  Proc.  §  1902,  giving  a  right  of  action  for 
death,  and  providing  that  the  action  must  he  commenced  within  two 
years,  the  limitation  is  an  essential  element  of  the  cause  of  action,  it 
does  not  extend  to  other  causes  of  action  created  by  other  laws,  such 
as  the  right  to  compensation  under  the  Workmen's  Compensation  Law. 
t.  Blaster  and  servant  <d=»358— Election  to  sue  third  person  aJid  disoontinu- 
aoee  held  not  to  estop  dependent  from  recovering  compensation. 

Under  Workmen^s  Compensation  Law,  S  29,  as  amended  by  Laws  1917, 
c.  705,  §  8,  relative  to  actions  against  third  persons  causing  injuries  to 
employees,  the  rights  of  the  employer  and  insurer  were  not  sacrificed 
by  a  dependent's  election  to  sue  a  third  party,  and  by  the  subsequent 
discontinuance  of  the  action  by  consent  more  than  two  years  after  the 
death,  and  the  dependent  was  not  thereby  estopped  from  asserting  a 
claim  to  compensation  as  a  dependent. 
S.  Master  and  servant  <3=»405  (5)  ^Highest  degree  of  evidenee  of  depend- 
ency not  reouired. 

In  a  workmen's  compensation  proceeding,  the  highest  degree  of  evi- 
dence of  dependency  Is  not  required,  and  it  is  sufficient  if  there  is  some 
evidence  of  a  probative  character  to  support  the  findings  of  the  In- 
dustrial Commission. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Ellen  Ben- 
nett for  compensation  for  the  death  of  her  son,  Henry  Bennett,  op- 

^s»For  other  cases  see  same  toplo  ft  KBY-NUMBER  in  aU  Key-Numbered  DigiistB  A  Iiide««s 
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posed  by  Page  Bros.,  employers,  and  the  Maryland  Casualty  Q)mpany, 
insurer.  Compensation  was  awarded  by  the  State  Industrial  Commis- 
sion, and  the  employers  and  insurer  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen,  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent  State  Industrial  Commission, 

WOODWARD,  J.  The  claimant's  son,  Henry  Bennett,  met  with  an 
accident  on  the  1st  of  December,  1917,  and  died  on  the  9th  of  Decem- 
ber in  the  same  year.  He  was  at  the  time  in  the  employ  of  Page  Bros., 
but  the  accident  occurred  upon  the  premises  of  the  Metropolitan  To- 
bacco Company,  where  a  heavy  iron  gate  fell  upon  the  claimant's  in- 
testate, producing  the  injuries  from  which  he  died.  The  claimant  and 
her  husband,  pursuant  to  the  provisions  of  section  29  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c  67),  filed  a  notice  of  election 
with  the  State  Industrial  Commission  to  sue  the  Metropolitan  Tobacco 
Company  for  the  death  of  their  son.  A  lawyer  was  employed,  and  an 
action  was  brought  against  the  tobacco  company,  but  was  discontinued 
by  consent  on  the  7th  day  of  June,  1920,  2^  years  after  the  cause  of 
action  accrued,  and  it  is  the  contention  of  the  appellants,  resisting  an 
award,  subsequently  made  by  the  State  Industrial  Commission  to  the 
mother  of  the  decedent  as  a  dependent,  that  having  elected  to  sue  the 
tobacco  company,  and  such  action  having  been  discontinued  6  months 
-after  the  statute  of  limitations  had  run,  the  claimant  is  estopped  to 
assert  rights  under  the  Workmen's  Compensation  Law. 

[1,2]  We  are  of  the  opinion  that  the  appellants  misconstrue  the 
provisions  of  the  statute  governing  this  question.  It  was  held  in  Trav- 
elers' Insurance  Co.  v.  Padula  Co.,  224  N.  Y.  397,  121  N.  E.  348,  that 
section  29  of  the  Workmen's  Compensation  Law  created  a  new  cause 
of  action  in  the  dependents,  independent  of  and  not  created  by  section 
1902  of  the  Code  of  Civil  Procedure,  and  we  find  no  limitation  upon 
the  right  of  action  within  the  limits  of  the  act  here  under  consideration. 
The  limitation  of  a  cause  of  action  under  section  1902  of  the  Code  of 
Civil  Procedure  is  undoubtedly  an  essential  element  of  that  cause  of 
action,  but  it  does  not  extend  to  other  causes  of  action  created  by 
other  provisions  of  law.  Besides  it  is  provided  by  section  29  of  the 
Workmen's  Compensation  Law  that — 

"A  compromise  of  any  such  cause  of  action  by  tbe  employee  or  his  depend- 
ents at  an  amount  less  than  the  compensation  provided  for  by  this  chapter 
shall  be  made  only  with  the  written  approval  of  ♦  ♦  ♦  the  person,  asso- 
ciation, corporation,  or  Insurance  carrier  liable  to  pay  the  same.'* 

And  while  a  discontinuance  of  an  action  without  results  may  not  be 
'a  technical  compromise  of  the  cause  of  action,  there  can  be  little  doubt 
that  the  Legislature  contemplated  that  the  cause  of  action,  assigned  in 
the  very  act  of  electing  to  accept  compensation  under  the  statute  (Work- 
men's Compensation  Law,  §  29,  as  amended  by  chapter  705,  §  8,  of 
the  Laws  of  1917),  should  survive  for  the  benefit  of  whoever  should 
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ultimately  be  entitled  to  the  proceeds.  The  election  on  the  part  of  de- 
pendents to  bring  an  action  against  a  third  party  does  not  operate  to 
relieve  the  employer  or  insurance  carrier.  The  statute  provides  that  the 
insurance  carrier  "shall  contribute  only  the  deficiency,  if  any,  between 
the  amount  of  the  recovery  against  such  other  person  actually  collected, 
and  the  compensation  provided  or  estimated  by  this  chapter  for  such 
case."  Section  29.  The  advantage  to  the  dependents  is  to  be  found  in 
the  fact  that,  if  they  succeed  in  recovering  more  than  the  amount  of 
the  compensation,  they  are  at  liberty  to  retain  the  sum  so  recovered, 
with  the  assurance  that,  if  they  recover  less,  the  deficiency  is  to  be 
made  up  to  them,  and  it  seems,  from  the  discussion  in  Travelers' 
Insurance  Co.  v.  Padula  Co.,  supra,  that  the  assignee  of  the  cause  of 
action  takes  it  with  all  the  rights  which  any  other  assignment  of  a  cause 
of  action  would  carry. 

No  rights  of  the  appellants  being  sacrificed  by  reason  of  the  dis- 
continuance of  the  action,  we  are  of  the  opinion  that  the  election  to  sue 
the  tobacco  company,  and  the  subsequent  action  on  the  part  of  the 
claimant,  do  not  operate  to  estop  her  from  asserting  a  claim  as  a  de- 
pendent. We  are  thus  brought  to  consider  the  further  objection  that 
the  evidence  does  not  show  dependence  on  the  part  of  the  claimant. 

[3]  While  the  evidence  is  unsatisfactory,  we  are  of  the  opinion  that 
there  is*  sufficient  to  show  that  the  claimant  was  in  some  measure  de- 
pendent upon  the  decedent.  The  rule  in  compensation  cases  does  not 
require  the  highest  degree  of  evidence ;  it  is  satisfied,  if  there  is  some 
evidence  of  a  probative  character  to  support  the  findings  of  the  Com- 
mission. 

The  award  should  be  affirmed.    All  concur. 


CASELLA  ▼.  GALLO  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  Covenanto  4&=»51(2)— Restriction  as  to  builcBng  line  enforeed,  notwith- 

standing change  in  grantor's  building  line. 

A  clause  in  a  deei^  prohibiting  the  grantee  and  his  assigns  from .  con- 
structing a  building  nearer  to  the  street  than  the  building  on  grantor's 
adjoining  property  subjects  subsequent  grantees  to  liability  for  construct- 
ing a  building  in  violation  of  that  restriction,  though  in  the  meantime  the 
grantor's  successors  in  title  had  constructed  a  new  building  on  their  lot, 
which  substantially  abutted  on  the  street. 

2.  Easements  ^^44(2) — ^ResenraJtion  of  way  for  veiti^es  and  ammals  does 

not  require  way  for  vehicles  laxt^er  than  those  then  in  use. 

A  reservation  in  a  deed  of  a  right  of  way  for  persons  and  wagons, 
animal  or  animals,  must  be  construed  with  reference  to  conditions  at  the 
time  of  the  reservation,  and  is  not  violated  by  the  erection  of  a  porch  over 
the  way,  which  allowed  ample  room  for  the  passage  of  any  wagons  in" 
use  when  the  reservation  was  made,  though  not  high  enough  to  permit 
the  passage  of  large  vans  now  In  use. 

3.  Easements  ^=^1 — ^Reservation  creates  incorporeal  right. 

A  reservation  of  an  easement  or  other  servitude  by  deed  creates  some- 
thing which  did  not  before  exist  as  an  easement  or  servitude,  and  retains 
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it  as  an  item  of  property  belonging  to  the  grantor,  and  the  easement  or 
seryitude,  being  thus  brought  into  existence  by  the  deed,  must  always  be 
an  incorporeal  right 
4.  Easements  ^=>38— Owner  of  servient  estate  can  use  land  in  any  way  con- 
sistent with  easement. 

The  owner  of  land  subject  to  an  easement  has  a  right  to  use  his  land 
in  any  way  not  inconsistent  with  the  easement. 

John  M.  Kellogg,  P.  J.,  and  Kiley,  J.,  dissenting. 

Appeal  from  Special  Term,  Broome  County, 

Action  by  Luigi  Casella  against  Michele  Gallo  and  another  to  recover 
damages  for  breach  of  covenants  in  a  deed  to  defendants'  predecessor 
in  title.  Judgment  for  the  plaintiff  on  decision  of  the  court  without  a 
jury,  and  defendants  appeal.  Judgment  modified,  by  striking  there- 
from the  sum  of  $500,  and,  as  so  modified,  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P,  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Mangan  &  Mangan,  of  Binghamton  (Thomas  J.  Mangan,  of  Bing- 
hamton,  of  counsel),  for  appellants. 

Charles  H.  Burnett,  of  Binghamton  (George  M.  Le  Hne.  of  Bing- 
hamton, of  counsel),  for  respondent. 

WOODWARD,  J.  The  complaint  alleges  that  on  and  prior  to  the 
17th  day  of  July,  1877,  one  Hiram  S.  Runmier  was  the  owner  and  in 
possession  of  certain  premises  described  therein,  and  that  on  said  day 
the  said  Rummer  sold  and  conveyed  a  portion  of  said  premises  to  one 
Charles  F.  Notez,  reserving  from  such  conveyance  "a  right  of  way  for 
persons  and  wagons,  animd  or  animals,  on  the  rear  of  said  premises." 
In  the  deed  conveying  such  premises  it  was  provided  that — 

"The  said  Charles  F.  Notez,  for  himself  and  his  assigns,  agrees  and  binds 
himself  that,  in  case  a  building  is  erected  ui>on  said  premises  here  conveyed, 
it  shall  be  built  at  least  four  feet  from  said  Hiram  S.  Rummer's  boUdlng  and 
the  same  distance  from  Whitney  street  that  said  Rummer's  is." 

The  present  owner  of  the  premises  so  conveyed  to  Notez  has  con- 
structed a  building  abutting  practically  upon  the  street  line,  some  8  or 
10  feet  nearer  Whitney  street  than  the  building  owned  by  Rummer  at 
the  time  of  making  the  reservation,  and  the  plaintiff,  owner  of  the  orig- 
inal Rummer  premises,  brings  this  action  in  equity  to  compel  the  re- 
moval of  the  building  to  the  line  agreed  upon,  or  for  damages,  and  the 
learned  court  at  Special  Term  has  given  judgment  for  the  sum  of  $1,- 
800,  with  an  additign  of  $500  for  an  alleged  encroachment  upon  the 
right  of  way  reserved  in  the  deed. 

[1]  While  it  might  be  plausibly  argued  that  it  was  the  intention  of 
the  parties  to  mutually  restrict  the  premises,  and  that  the  plaintiff  by 
building  out  to  the  street  line  upon  his  own  property  has  furnished  a 
justification  for  the  defendant's  encroachment,  such  an  intention  is  not 
expressed  in  the  deed,  and  as  all  the  parties  through  whom  the  prop- 
erty has  passed  had  notice  of  the  provisions  of  the  instrument  we  are 
unable  to  discover  any  reason  for  disagreeing  with  the  court  at  Special 
Term  in  so  far  as  the  judgment  relates  to  the  location  of  the  building 
upon  defendant's  premises.    The  learned  court  has  discussed  the  ques- 
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tion  in  harmony  with  the  authorities  as  we  find  them,  and  we  discover 
no  failure  in  the  evidence  to  justify  the  damages  awarded  in  this  par- 
ticular. 

[2]  We  are,  however,  unwilling  to  agree  that  the  damages  awarded 
for  an  alleged  encroachment  upon  the  right  of  way  reserved  can  be 
justified  by  the  evidence.  The  language  of  the  reservation  is  that  of 
the  grantor,  and  "reserves  a  right  of  way  for  persons  and  wagons, 
animal  or  animals,  on  the  rear  of  said  premises."  No  dimensions 
of  the  right  of  way  arfe  given,  and  there  is  no  dispute  that  the  pres- 
ent right  of  way  which  has  been  kept  open  is  wider  than  for  a  con- 
siderable period  while  the  original  owners  were  in  possession.  The 
alleged  encroachment  is  not  found  in  the  matter  of  the  width  of  the 
right  of  way,  but  in  the  fact  that  the  defendant  has  erected  a  porch 
above  the  first  story  of  his  building,  which  is  supported  by  timbers  at- 
tached to  the  lower  portion,  and  one  witness  testifies  that  there  is 
not  room  for  a  van  or  a  large  vehicle  containing  a  large  load  of  goods 
to  pass  through  the  passageway  since  the  erection  of  this  porch,  and 
the  court  has  found  this  as  a  fact. 

But  this  reservation  was  made  in  the  year  1877 ;  it  does  not  purport 
to  be  a  right  of  way  for  a  large  vehicle  with  a  large  load  of  goods,  or 
for  a  van,  such  as  we  know  in  this  day  of  the  gasoline  engine  and 
automobile.  It  dealt  with  conditions  as  they  existed  in  1877,  and  this 
court  will  take  judicial  notice  of  the  fact  that  a  right  of  way  "for  per- 
sons and  wagons,  animal  or  animals,"  did  not  contemplate  a  passage- 
way for  the  modem  moving  van  with  its  large  and  cumbersome  load. 
While  it  is  reasonable  to  assume  that  it  was  intended  that  loaded  wag- 
ons should  be  able  to  pass  through,  there  is  nothing  in  the  language 
used  in  1877  to  indicate  that  it  was  intended  that  there  should  be  no 
encroachment  upon  the  right  of  way  such  as  is  described  in  the  evi- 
dence. There  is  no  evidence  in  this  case  that  a  loaded  wagon,  with 
horses  or  animals  drawing  it,  could  not  conveniently  pass  through  this 
passageway,  and  there  is  no  justification  for  holding  the  defendant 
liable  for  damages  for  extending  his  porch  out  over  the  driveway,  the 
fee  of  which  he  owned  subject  only  to  the  right  of  way  specifically 
reserved. 

[3]  A  reservation  of  an  easement  or  other  servitude  by  deed  always 
results  in  the  creation  of  something  new;  i.  e.,  something  which  did 
not  before  exist  as  an  easement  or  servitude,  and  in  retaining  it  as  an 
item  of  property  belonging  to  the  grantor.  Being  thus  brought  into 
existence,  as  property,  by  the  deed  itself,  it  must  always  be  incorporeal. 
Reeves  on  Real  Property,  §  136.  There  was  an  incorporeal  right,  not 
to  the  exclusive  use  of  the  land,  but  to  a  right  of  way  over  the  land 
which  was  conveyed  to  the  defendant's  predecessor  in  title,  and  this 
right  was,  by  its  language,  limited  to  "persons  and  wagons,  animal  or 
animals."  If  some  one  had  testified  that  there  was  not  room  for  the 
passage  of  a  mastodonsaurus  it  would  hardly  be  suggested  that  there 
was  a  failure  to  preserve  the  rights  of  the  owner  of  the  right  of  way, 
and  it  seems  equally  clear  that  the  court  erred  in  holding  that  there  was 
an  encroachment  upon  the  right  of  way  reserved  because  some  one 
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thought  there  was  not  room  for  a  vehicle  which  was  unknown  at  the 
time  the  engagement  was  entered  into. 

[4]  The  general  rule  is  that  a  man  who  owns  land  subject  to  an 
easement  has  a  right  to  use  his  land  in  any  way  not  inconsistent  with 
the  easement,  and  that  the  extent  of  the  easement  claimed  must  be 
determined  by  the  true  construction  of  the  gp-ant  or  reservation  by 
which  it  is  created,  aided  by  any  circumstances  surrounding  the  estate 
and  the  parties  which  have  a  legitimate  tendency  to  show  the  intention 
of  the  parties.  Herman  v.  Roberts,  119  N.  Y.  -37,  43,  23  N.  E.  442,  7 
L.  R.  A.  226,  16  Am.  St.  Rep.  800,  and  authorities  there  cited.  Here 
we  have  the  clearly  expressed  limitations  of  the  reservation ;  it  is  "for 
persons  and  wagons,  animal  or  animals,"  and  the  evidence  discloses  that 
there  is  a  passageway  over  nine  feet  in  width,  something  over  eight 
feet  in  height,  and  there  is  literally  no  evidence  that  it  does  not  afford 
a  free  passageway  for  persons  and  wagons,  animal  or  animals,  such  as 
were  within  the  contemplation  of  the  parties  in  the  year  1877. 

The  judgment  should  be  modified,  by  striking  out  the  sum  of  $500, 
and,  as  so  modified,  should  be  affirmed,  without  costs  to  either  party. 
All  concur,  except  JOHN  M.  KELLOGG,  P.  J.,  and  KILEY,  J.,  who 
vote  for  reversal. 


SCHMID  ▼.  KUNCK  PACKING  CO..  Ine. 

(Supreme  Court,  Special  Term,  Erie  County.   July  11, 1921.) 

Sales  ^=»9^— Seller's  act  In  seUing  butter  after  return  a  canceUadon  of  eon- 
traci. 

A  seller  of  butter  had  the  right  to  refuse  to  recognize  the  buyer's  right 

.  to  rescind,  and  to  refuse  to  receive  the  butter  back ;   but  where  it  dealt 

with  the  butter  returned,  and  sold  it,  such  dealing  amounted  in  law  to  a 

cancellation  of  the  contract  of  sale,  whether  the  butter  was  sold  by 

sample  or  not,  and  whether  the  buyer  had  the  right  to  return  or  not. 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Henry  Schmid  against  the  Klinck  Packing  Company,  In- 
corporated. From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals. Judgment  reversed,  and  judgment  directed  in  favor  of  plain- 
tiff for  the  amount  demanded. 

Qiflord  E.  Branch,  of  Buffalo,  for  appellant 

Arthur  J.  Adler,  of  Buffalo,  for  respondent. 

WHEELER,  J.  This  action  was  brought  in  the  City  Court  of 
Buffalo  to  recover  the  sum  of  $100  paid  by  the  plaintiff  on  the  pur- 
chase price  of  a  quantity  of  butter.  The  evidence  shows  substan- 
tially these  facts :  The  defendant  had  in  its  cooler  a  quantity  of  print 
and  tub  butter  not  up  to  standard.  The  plaintiff  being  at  the  defend- 
ant's place  of  business,  his  attention  was  called  to  the  butter.  He  went 
into  the  cooler  and  saw  the  butter,  opened  one  of  the  cases,  and  took 
a  sample  of  the  print  butter  away  with  him.  He  agreed  to  buy  the 
butter  at  a  price,  and  paid  the  defendant  $100  on  account.    The  plain- 
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tiff  subsequently  sold  the  butter  to  a  party  named  Klug,  doing  busi- 
ness in  the  public  market.  He  telephoned  the  defendant  to  deliver 
the  butter  to  Klug.  The  defendant  did  so.  Klug  examined  the  but- 
ter, and  declined  to  take  or  pay  for  it,  on  the  ground  it  was  not  up  to 
sample.  The  plaintiff  thereupon  called  up  the  salesman  of  the  de- 
fendant, notified  him  the  butter  was  not  up  to  sample,  and  asked  the 
defendant  to  send  for  the  butter.  The  defendant's  salesman  declined 
to  take  the  butter  back,  but  finally,  by  reason  of  some  talk  over  the 
telephone  between  Klug  and  the  defendant's  teamster,  the  teamster  did 
call  and  get  the  butter  from  Klug,  and  took  it  back  to  the  defendant's 
warehouse.  It  is  claimed  the  teamster  was  in  some  way  misled  in 
doing  what  he  did.  Nevertheless  the  defendant,  after  the  butter  was 
returned,  sold  it  and  applied  the  proceeds  of  such  sale  on  the  bal- 
ance claimed  to  be  owing  by  the  plaintiff  on  the  original  purchase 
price.  The  plaintiff  sued  in  the  City  Court  to  recover  the  $100  paid 
on  the  original  purchase.  The  lower  court  dismissed  his  complaint. 
The  plaintiff  thereupon  appealed  to  this  court  from  that  judgment. 

The  plaintiff  contends  the  sale  was  by  sample,  and  as  the  butter  did 
not  comply  with  the  sample  he  had  the  right  to  rescind  and  return  the 
butter.  The  defendant  contends  the  sale  was  not  by  sample,  but  by 
lot  after  the  plaintiff  was  shown  the  butter  and  had  had  full  oppor- 
tunity to  inspect,  and  that  he  bought  the  butter  just  as  it  stood. 

We  judge  the  trial  court  must  have  disposed  of  this  case  on  the 
theory  that  the  case  turned  on  the  question  as  to  whether  the  sale  was 
by  sample  or  not,  and  found  as  matter  of  fact  and  law  that  the  sale 
was  not  by  sample,  and  the  plaintiff,  therefore,  had  no  right  to  re- 
scind the  purchase  and  return  the  butter.  If  that  were  all  there  is 
to  the  case,  this  court  would  not  be  disposed  to  disturb  the  decision  of 
the  court  below. 

The  trouble  is  that,  after  the  butter  had  been  returned  to  the  de- 
fendant, it  sold  the  butter.  The  defendant  had  the  undoubted  right 
to  refuse  to  recognize  the  right  to  rescind,  and  to  refuse  to  receive 
the  butter  back.  Instead  of  doing  this,  it  dealt  with  the  butter  returned 
and  sold  it.  This  dealing  with  the  butter  after  its  return  amounted 
in  law  to  a  cancellation  of  the  contract  of  sale.  Calos  v.  Gest,  188  N. 
Y.  Supp.  466,  citing  Grouse  v.  Wolf,  4  Misc.  Rep.  535,  24  N.  Y.  Supp. 
703 ;  Brewster  v.  Wooster,  131  N.  V,  473,  30  N.  E.  489. 

Whether  the  butter  was  sold  by  sample  or  not,  and  whether  the 
plaintiff  had  the  right  to  return  or  not,  has  now  been  eliminated  from 
the  case,  by  reason  of  the  subsequent  dealing  by  the  defendant  with 
the  subject-matter  of  the  controversy.  As  the  essential  facts  are  not 
controverted,  so  far  as  the  subsequent  dealings  with  the  butter  by  the 
defendant  is  concerned,  we  can  see  but  one  course  to  pursue,  and 
that  is  to  reverse  the  judgment  of  the  court  below,  and  direct  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  demanded  in  his  com- 
plaint, with  costs  both  in  the  court  below  and  on  appeal  to  this  court. 

So  ordered. 
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In  re  KINUM. 

(Supreme  Conrt,  Appellate  Diylsion,  Third  Department    July  7,  1921.) 

L  landlord  and  tenant  <d=»114(3)— Holdinir  over  after  expiration  of  t^rm 
implies  agreement  of  tenant  tor  year  to  iiold  for  anotber  year,  but  land- 
lord may  treat  him  as  trespasser. 

Wiiere  a  tenant  for  a  year  holds  over  after  the  expiration  of  his  term, 
the  law  implies  an  agreement  on  his  part  to  hold  for  another  year  on 
the  terms  of  his  lease ;  hut  the  landlord  may  treat  him  as  a  trespasser. 
2.  Landlord  and  tenant  <d=>301(l) — ^Widow  of  deeeased  tenant^  holding  over 
after  expiration  of  term,  may  be  removed  after  proper  notice. 

Though  a  tenant  for  a  year  held  over  after  the  expiration  of  his  term, 
and  his  widow,  after  his  death  during  the  period  of  his  tenancy  at  suf- 
ferance, continued  in  i>ossesslon,  the  landlord,  on  electing  to  treat  her  as 
a  trespasser,  was  entitled  to  an  order  removing  her,  after  giving  proper 
nottce,  under  Code  C3iv.  Proc.  §§  2231,  2234^-2236. 

Appeal  from  Schenectady  County  Court. 

Proceeding  by  Andrew  Kinum,  landlord,  for  the  removal  of  Eliza- 
beth W.  Kinum,  tenant,  from  certain  real  estate.  From  an  order  dis- 
missing the  proceeding,  and  denying  petitioner's  motion  to  set  aside 
the  verdict  of  the  jury  and  for  a  new  trial,  petitioner  appeals.  Re- 
versed, and  petitioner  granted  relief  prayed  for. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Borst  &  Smith,  of  Schenectady  (Homer  J.  Borst,  of  Schenectady,  of 
counsel),  for  appellant. 

Harry  G.  Coplon,  of  Schenectady,  for  respondent 

WOODWARD,  J.  The  petition  of  Andrew  Kinum,  of  the  city  of 
Schenectady,  alleges  that  on  or  about  the  1st  of  October,  1914,  John 
Kinum,  now  deceased,  went  into  the  employ  of  the  petitioner  upon  a 
farm  owned  by  said  petitioner  for  an  agreed  compensation,  including 
the  rental  of  a  house  upon  the  farm ;  that  the  said  John  Kinum  con- 
tinued in  the  employment  until  his  death  on  the  23d  day  of  October, 
1918;  that  since  said  time  the  widow  of  John  Kinum  has  continued  in 
possession  of  the  said  premises  as  a  tenant  at  will  or  sufferance  of 
the  petitioner,  and  that  on  or  about  the  30th  day  of  November,  1918, 
the  petitioner  caused  to  be  served  upon  said  Elizabeth  W.  Kinum  a  no- 
tice to  vacate,  deliver  and  surrender  up  possession  of  the  said  prem- 
ises on  or  before  January  1,  1919 ;  that  the  tenancy  was  thus  terminat- 
ed, and  that  the  tenant  holds  over  and  continues  in  possession  after 
the  expiration  of  said  term  without  the  permission  of  the  petitioner. 
Application  is  made  for  a  final  order  dispossessing  the  tenant. 

The  answer  of  Elizabeth  W.  Kinum  admits  ownership  in  the  petition- 
er, the  receiving  of  the  notice  to  remove,  and  denies  the  other  allegations 
of  the  petition — setting  up  as  an  affirmative  defense  that  John  Kinum 
died  on  or  about  the  23d  day  of  October,  1918;  that  thereafter,  and  on 
or  about  the  9th  day  of  November,  1918,  she  applied  for  and  received 
letters  of  administration ;  that  heretofore,  and  on  or  about  the  ISth  day 
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of  October,  1917,  the  said  John  Kinum  entered  upon  the  premises  as 
tenant  of  his  father,  the  petitioner,  at  a  rental  of  $150;  that  the  said 
John  Kinum,  deceased,  continued  to  occupy  the  said  premises  after 
the  expiration  of  the  term  of  one  year ;  and  that  by  reason  thereof  said 
lease  automatically  renewed  itself  for  the  period  of  another  year,  termi- 
nating October  IS,  1919. 

The  petitioner  replied,  denying  the  matters  alleged  in  defense.  The 
case  went  to  trial,  resulting  in  an  order  dismissing  the  petition,  and  the 
petitioner  appeals  therefrom. 

[1]  Assuming  the  facts,  as  they  must  have  been  found  by  the  jury, 
that  John  Kinum  became  the  tenant  of  the  petitioner  for  a  period  of 
one  year,  and  that  he  held  over  during  the  period  from  October  15, 
1918,  to  the  23d  day  of  October  in  the  same  year,  when  he  died,  how 
can  tills  be  a  defense  to  the  proceeding  for  the  removal  of  the  widow? 
The  rule  is  undoubted  that,  where  a  tenant  having  a  lease  for  one  year 
holds  over  at  the  expiration  of  hig  term,  the  law  implies  an  a^eement 
on  his  part  to  hold  for  another  year  upon  the  terms  of  the  Jease ;  but 
the  option  is  with  the  landlord  to  so  regard  it  or  to  treat  the  tenant  as  a 
trespasser.  Schuyler  v.  Smith,  51  N.  Y.  309,  314,  10  Am.  Rep.  609; 
Haynes  v.  Aldrich,  133  N.  Y.  287,  31  N.  E.  94,  28  Am.  St.  Rep.  636; 
Dagett  V.  Champney,  122  App.  Div.  254,  106  N.  Y.  Supp.  892. 

[2]  In  this  case  the  landlord  has  elected  to  treat  the  widow  as  a 
trespasser ;  he  has  given  proper  notice,  and  under  the  provisions  of  the 
Code  of  Civil  Procedure  he  is  entitled  to  the  order  applied  for  in  his 
petition.  The  court  was  clearly  in  error  in  refusing  to  charge  the  law 
as  requested  by  the  petitioner. 

The  orders  appealed  from  should  be  reversed,  and  the  petitioner 
should  have  the  relief  prayed  for  in  his  petition.    AH  concur. 


STURNEB  V.  WESTERN  UNION  TELEGRAPH  CO. 

(Supreme  Ooutt,  Special  Term,  Brie  Ck)unty.    July  11,  1921.) 

1.  Tel^raphs  and  telephoneB  <d=»73(l)— ContnMi  for  tmnsniissiMi  of  money 

Jury  questioo. 

In  an  action  against  a  telegrraph  company  to  recover  money  sent  by 
plaintiff  to  his  wife  abroad,  which  was  not  deUvered  to  the  wife,  whether 
the  contract  claimed  by  plaintiff,  that  defendant  telegraph  company, 
through  its  agent,  guaranteed  delivery  of  the  money,  was  in  fact  made, 
held  a  (juestion  for  the  jury  under  the  evidence. 

2.  Telegraphs  and  telephones  <&=»54(7)— Party  transmitting  money  not  bound 

by  limitation  of  liability. 

Where  plaintiff,  who  could  not  read  or  write  requested  defendant  tele- 
graph company  to  transmit  money  to  his  wife  abroad,  asking  if  they 
would  guarantee  delivery,  and  was  told  by  the  agent  that  the  company 
would  guarantee  return  of  the  principal  amount,  though  not  the  charges, 
in  case  of  failure  to  deliver,  plaintiff  is  not  bound  by  conditions  printed 
on  the  receipt  limiting  liability  of  the  company  to  its  own  lines,  and  ex- 
onerating it  beyond  them,  unless  fie  knew  of  such  clause,  or  the  circum- 
stances charged  him  with  notice  thereof. 
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Appeal  from  City  Court  of  Buffalo,  Trial  Term. 

Action  by  Morris  Stumer  against  the  Western  Union  Telegraph 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Percy  R.  Smith,  of  Buffalo,  for  appellant. 
Emil  Rubenstein,  of  Buffalo,  for  respondent. 

WHEELER,  J.  The  evidence  given  on  the  trial  in  the  court  be- 
low, briefly  stated,  was  this: 

On  October  15,  1919,  plaintiff  went  into  the  general  office  of  the 
defendant  on  Main  street,  foimd  there  in  charge  one  Kurtz,  money 
transfer  agent,  whose  duty  it  was,  and  had  been  for  some  months, 
to  take  care  of  and  issue  foreign  money  transfers.  Plaintiff  asked 
Kurtz  if  he  could  with  safety  send  money  by  cable  to  his  wife  at 
Riechwalden,  via  Oderbury,  Czecho-Slovakia.  Kurtz  asked  if  plaintiff 
had  sent  money  to  her  before,  and- whether  she  had  received  it,  and 
plaintiff  answered  that  she  had  received  a  short  time  prior  thereto  a 
money  order  in  17  days.  Kurtz  then  informed  plaintiff  that  money 
could  be  safely  sent  and  would  be  safely  delivered.  Plaintiff  then 
asked  if  the  defendant  would  be  responsible,  or  guarantee  the  return 
of  the  money,  if  it  was  not  delivered.  Kurtz  looked  up  some  book 
of  record,  came  back,  and  replied  that  the  defendant  would  be  re- 
sponsible for  the  return  of  the  money,  if  it  were  not  delivered,  and 
in  the  event  of  nondelivery  plaintiff  would  have  to  lose  the  charges, 
but  would  get  back  the  principal.  Plaintiff  then  gave  the  money 
to  Kurtz,  who  filled  out  a  receipt  and  handed  it  back. 

Plaintiff  could  not  read  or  write,  with  the  exception  of  his  name. 
No  statement  was  made  tp  him  by  Kurtz,  or  anybody  else,  as  to  the 
contents  of  the  receipt,  or  that  there  was  any  limitation  of  liability 
by  the  company,  or  that  there  were  any  conditions  by  which  the  money 
was  to  be  sent.  Kurtz  denied  the  statement  that  the  defendant  would 
be  responsible  for  the  return  of  the  money,  and  testified  that  at  the 
request  of  the  plaintiff  he  filled  out  an  application  blank,  which  con- 
tained, among  other  things,  a  clause  limiting  the  liability  of  the  de- 
fendant to  its  own  lines,  and  exonerating  it  beyond  that.  The  money 
was  not  delivered  to  the  person  to  whom  it  was  sent,  and  this  action 
was  brought  to  recover  the  amount  paid  to  the  defendant,  less  the 
transmission  charges. 

The  judge  presiding  at  the  trial  instructed  the  jury  that,  if  the  jury 
believed  the  plaintiff's  contention  that  the  money  should  be  returned  if 
not  delivered,  the  plaintiff  was  entitled  to  recover.  If,  however,  the 
receipt  was  signed  on  one  of  the  company's  blanks  at  the  dictation  or 
request  of  the  plaintiff,  then  Kurtz,  the  defendant's  agent,  to  that  ex- 
tent became  the  agent  of  the  plaintiff,  and  their  verdict  should  be  one 
of  no  cause  of  action. 

The  jury  rendered  a  verdict  for  the  plaintiff,  thus  finding  the  agent 
did*  in  fact  make  the  oral  agreement  alleged  to  i-etum  the  money  paid, 
if  not  delivered  at  its  destination,  and  that  in  fact  the  defendant's 
agent  did  not  sign  the  blank  limiting  the  defendant's  liability  at  the 
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request  of  the  plaintiff.  We  are  of  the  opinion  the  instructions  to  the 
jury  by  the  court  below  correctly  stated  the  law,  and  the  judgment 
must  be  affirmed. 

[1,2]  The  evidence  presented  a  question  of  fact,  for  the  deter- 
mination of  the  jury,  whether  the  contract  claimed  by  the  plaintiff  was 
in  fact  made.  Talcott  v.  Wabash  R.  Co.,  159  N.  Y.  461,  54  N.  E.  1. 
It  has  also  been  held  that,  where  a  request  is  made  for  through  trans- 
portation, the  carrier's  liability  is  not  limited  by  conditions  printed 
in  fine  type  on  a  ticket,  with  coupons  attached  providing,  among  other 
things,  that  in  checking  baggage  beyond  the  line  the  company  acts  as 
agent  only,  and  restricting  its  own  baggage  liability,  unless  the  passen- 
ger has  knowledge  of  such  conditions  and  expressly  assents  to  them, 
or  the  circumstances  are  such  that  he  is  chargeable  with  notice  there- 
of. Hutchins  v.  Pennsylvania  IL  R.  Co.,  181  N.  Y.  186,  73  N.  E. 
972,  106  Am.  St.  Rep.  537.  See,  also,  Jennings  v.  G.  T.  R.  Co.,  127 
N.  Y.  438,  28  N.  E.  394.  As  was  said  in  Kirkland  v.  Dinsmore,  62 
N.  Y.  175,  20  Am.  Rep.  475: 

**The  law  does  not  forbid  contracts  between  carriers  and  shippers  fixing 
the  terms  upon  which  ^oods  shall  be  carded,  and  where  there  is  a  special 
contract  it  takes  the  place  of  the  contract,  which  the  law,  in  the  absence  of 
a  special  agreement,  implies,  and  so  far  as  it  speaks  is  to  be  resorted  to, 
to  ascertain  the  rights  and  liabilities  of  the  parties." 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 


WESTBAY  ¥.  CURTIS  &  SANGER  el  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

Master  and  servant  ^=>861-— Employees  of  stodibroker  not  protected  by  Work- 
men's Compensation  Law;   ''employer/' 

Telephone  operators,  telegraph  operators,  stenographers,  and  messen- 
gers employed  by  stockbrokers  are  not  covered  by  the  Workmen's  Com- 
pensation Law,  and  the  stockbrokers  are  not  "employers,"  within  the 
meaning  of  such  act. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employer.] 

John  M.  Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Isabella  Westbay  tinder  the  Workmen's  Compensation 
Law  to  obtain  compensation  on  account  of  the  death  of  Robert  West- 
bay,  opposed  by  Curtis  &  Sanger,  the  employer,  and  the  Employers' 
Liability  Assurance  Corporation,  Limited,  insurance  carrier.  There 
was  an  award  of  compensation,  and  the  employer  and  insurance  car* 
rier  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 
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Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  The  claimant's  intestate  was  instantly  killed 
while  on  Wall  street,  New  York,  on  the  16th  day  of  September,  1920, 
on  the  occasion  of  the  mysterious  explosion  in  that  city.  His  employ- 
ers were  Curtis  &  Sanger,  stockbrokers,  occupying  offices  at  49  Wall 
street,  and  his  occupation  was  that  of  a  messenger  or  runner,  and  at 
the  time  of  the  explosion  he  was  on  the  street  in  pursuance  of  his 
duties  as  a  messenger.  The  messenger  was  therefore  killed  while  in 
the  performance  of  his  duties  and  in  the  course  of  his  employment.  The 
questions  raised  by  this  appeal  are  whether  the  injuries  arose  out  of 
the  employment,  and  whether  the  decedent,  Robert  Westbay,  brother  of 
tlie  infant  claimant,  was  covered  by  the  provisions  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67) . 

An  "employer,"  within  the  meaning  of  the  Workmen's  Compensation 
Law,  means  "a  person  *  *  *  employing  workmen  in  hazardous 
employments"  (section  3,  subd.  3),  and  an  employee  "means  a  person 
engaged  in  one  of  the  occupations  enumerated  in  section  two  or  who  is 
in  the  service  of  an  employer  whose  principal  business  is  that  of  car- 
rying on  or  conducting  a  hazardous  employment  upon  the  premises 
or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant 
of  his  employer"  (section  3,  subd.  4).  Section  2  bf  the  act  makes  no 
provision  for  classifying  brokerage  houses  as  hazardous  employments, 
and  unless  Curtis  &  Sanger  come  within  the  special  provisions  of 
group  45,  as  added  by  chapter  634  of  the  Laws  of  1918,  there  can  be 
no  foundation  for  the  award  here  under  review.  This  new  group  by 
its  terms  applies  to — 

"all  other  employments  not  hereinbefore  enumerated  carried  on  by  any 
person,  firm  or  corporation  in  which  there  are  engaged  or  employed  lour 
or  more  workmen  or  operatives  regularly,  in  the  same  business  or  In  or 
about  the  same  establishment,  either  upon  the  premises  or  at  the  plant  or 
away  from  the  plant  of  the  employer,  under  any  contract  of  hire,  express  or 
implied,  oral  or  written,  except  farm  laborers  and  domestic  servants." 

The  State  Industrial  Commission  has  found  as  conclusion  of  fact  that 
the  said  employer  was  engaged  in  the  brokerage  business,  "having  regu- 
larly in  his  employ  four  or  more  workmen  or  operatives,"  and  upon 
this  alleged  fact  has  made  an  award  to  the  infant  sister  of  the  deceased. 

The  undisputed  evidence  before  the  Commission  was  that  Curtis  & 
Sanger  had  about  45  employees  on  an  average ;  that  these  were  clerks 
ana  salesmen  and  stenographers.  Upon  an  analysis  of  these  employees 
and  an  inquiry  into  their  particular  duties,  it  was  developed  that  there 
were  12  or  14  messengers  or  runners,  that  these  fluctuated,  and  that 
their  duties  consisted  chiefly  of  "running  errands,  such  as  carrying  se- 
curities between  various  banks  and  brokerage  houses,  and  also  doing 
whatever  manual  labor,  such  as  sending  out  of  circulars  and  carrying 
of  mail,  or  whatever  manual  labor  existed  in  a  brokerage  office" ;  and  it 
was  further  developed  that  these  runners  brought  up  the  boxes  of  se- 
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curities  each  morning  and  took  them  back  at  night  to  the  vaults  in  the 
basement,  and  that  5iese  boxes  were  some  of  them  so  heavy  that  "a 
small  boy  couldn't  stagger  under  them,"  whatever  that  may  mean. 
Then  there  were  4  stenographers  and  2  telephone  rirls  and  1  woman 
telegraph  operator  and  1  man  telegrapher  and  10  blotter  clerks,  entry 
clerks,  and  marking  clerks,  a  cashier,  an  assistant  cashier,  and  a  colored 
porter,  besides  2  special  officers,  who  appear  to  be  classed  with  the  run- 
ners. 

The  Commission  does  not  point  out  which  of  these  45  persons,  more 
or  less,  were  regularly  employed  as  workmen  or  operatives.  There  is 
an  opinion  by  Commissioner  Sayer  in  which  he  says  that  there  are  2 
telephone  and  2  telegraph  operators,  and  that  these  employments,  if 
performed  for  a  telephone  or  telegraph  company,  would  come  under  the 
named  employments  of  groups  5  and  6,  and  that  "they  are  clearly  opera- 
tives within  the  meaning  of  group  45."  He  also  refers  to  the  fact  of 
there  being  a  colored  porter,  who  appears  to  have  had  the  characteris- 
tics of  a  domestic  servant,  rather  than  that  of  a  laborer,  in  the  common 
understanding  of  the  term,  and  then  says : 

"The  duties  of  these  ninners  were  In  a  measure  manual.  They  acted  as 
porters  and  messengers,  carried  packages,  sometimes  of  considerable  weight, 
to  and  from  the  post  office,  boxes  from  the  safe-deposit  vaults,  etc.  I  think  for 
tbe  purposes  of  the  law  they  were  'workmen  or  operatives,'  and  the  result 
of  that  is  to  bring  aU  the  employees  of  this  employer  under  the  act.'' 

The  Commissioner  appears  to  have  acted  upon  this  opinion,  and  we 
are  persuaded  that  in  this  it  erred.  The  Court  of  Appeals,  in  Matter 
of  Claim  of  Europe  v.  Addison  Amusements,  Inc.,  231  N.  Y.  105,  131 
]N .  E.  750,  has  had  this  new  group  45  under  consideration,  and  after 
pointing  out  that  the  evidence  was  sufficient  to  show  that  4  individuals 
named  were  actually  engaged  in  manual  labor  regularly  in  connection 
with  the  performances  of  a  band  which  toured  the  country  for  hire, 
the  court  say : 

*'It  is  not  necessary  for  us  finally  to  define  or  Umit  the  words  'workmen' 
or  'operatives,'  as  used  in  this  subdivision.  Generally  speaking,  a  workman 
is  a  man  employed  in  manual  labor,  whether  skilled  or  unskilled,  an  artificer, 
mechanic,  or  artisan,  and  an  operative  is  a  factory  hand,  one  who  operates 
machinery.  Webster's  New  International  Dictionary.  There  is  a  marked  dis- 
tinction between  a  workman  and  an  employee.  Althouirh  in  a  general  sense 
all  workmen  and  operatives  are  employees,  yet  all  employees  are  not  workmen 
or  operatives  within  the  meaning  of  this  law.  The  words  'workmen*  and 
'operatives'  are  used  in  their  narrower  meaning.  Matter  of  Bowne  v.  Bowne 
Co.,  221  N.  Y.  2a" 

This  distinction  is  clearly  indicated  by  the  definitions  of  section  3  of 
the  act,  and  is  in  entire  harmony  with  the  spirit  of  the  enactment.  The 
amendment  to  the  Constitution,  under  which  the  enactment  finds  its 
justification  in  law,  is  made  contingent  upon  the  expense  of  the  system 
being  held  to  be  a  proper  charge  in  the  cost  of  operating  the  business 
of  the  employer  (article  1,  §  19),  and  it  was  clearly  understood  and 
contemplated  that  the  Workmen's  Compensation  Law  should  be  just 
what  its  name  indicates — a  special  provision  for  the  industrial  work- 
ers of  the  state,  as  distinguished  from  clerks,  stenographers,  errand 
boys,  and  the  like.    This  is  shown  by  the  summary  of  the  Commission 
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as  to  the  reasons  for  a  revolutionary  change  in  the  law  in  relation  to  the 
industrial  system,  which  reads  as  follows : 

''First,  that  the  present  system  in  New  York  rests  on  a  basis  that  is 
economically  unwise  and  unfair,  and  that  in  operation  it  is  wasteful,  uncer- 
tain, and  productive  of  antagonism  between  workmen  and  employers. 

''Second,  that  it  is  satisfactory  to  no  one  and  tolerable  only  to  those  em- 
ployers and  workmen  who  practically  disregard  their  legal  rights  and  obliga- 
tions, and  fairly  share  the  burden  of  accidents  in  Industries. 

"Third,  that  the  evils  of  the  system  are  most  marked  in  hazardous  em- 
|)loyments,  where  the  trade  risk  is  high   and  serious  accidents  frequent 

"Fourth,  that,  as  matter  of  fact,  workmen  in  the  dangerous  trades  do  not, 
and  practically  cannot,  provide  for  themselves  adequate  accident  insurance, 
and  therefore  the  burden  of  serious  accidents  falls  on  the  workmen  least 
able  to  bear  it,  and  brings  many  of  them  and  their  families  to  want." 

This  was  followed  by  a  declaration  that  "these  results  can,  we  think, 
be  best  avoided  by  compelling  the  employer  to  share  the  accident  bur- 
den in  intrinsically  dangerous  trades,  since  by  fixing  the  price  of  his 
product  the  shock  of  the  accident  may  be  borne  by  the  community," 
and  the  report  recommended  that  an  elective  right  be  given  to  permit 
those  outside  the  hazardous  occupations  to  come  within  the  operation 
of  the  law,  which  has  been  done.  See  Ives  v.  South  Buffalo  Ry.  Co., 
201  N.  Y.  271,  286,  287,  94  N.  E.  431,  34  L.  R.  A.  (N.  S.)  162,  Ann. 
Cas.  1912B,  156. 

Clearly  the  letter  and  the  spirit  of  the  law  do  not  contemplate  the 
situation  shown  by  this  record.  There  are  no  workmen  employed  by 
Curtis  &  Sanger  within  the  meaning  of  the  Workmen's  Compensation 
Law;  no  employee  in  a  mill  or  factory  would  recognize  one  of  these 
employees  as  a  laboring  man,  and,  if  we  are  to  have  class  distinctions, 
there  is  no  reason  why  one  who  would  not  have  recognition  in  the  class, 
or  who  would  not  be  willing  to  be  so  classified  in  ordinary  life  (Bowne 
V.  S.  W.  Bowne  Co.,  221  N.  Y.  28,  33,  34,  116  N.  E.  364),  should  be  in- 
ducted into  it  for  the  purpose  of  imposing  a  burden  upon  the  insurance 
carrier  which  has  never  been  undertaken.  The  statute,  and  the  con- 
stitutional innovation,  proceed  upon  the  theory  of  an  economic  adjust- 
ment of  the  accident  burden  of  the  productive  industry  of  the  state, 
not  the  insurance  of  individuals  against  the  accidents  or  crimes  of  those 
who  are  in  no  manner  connected  with  the  commercial  and  productive 
life  of  the  community,  and  it  is  unthinkable  that  the  Legislature  ever 
contemplated  that  an  errand  boy  in  a  brokerage  office  should  be  pro- 
tected against  a  crime  or  an  accident  in  the  public  streets  of  a  city, 
having  no  relation  to  any  industrial  pursuit. 

The  decedent  was  killed  in  the  course  of  his  emplo)mient,  just  as 
many  others  were  killed,  not  by  reason  of  anything  which  happened  in 
the  brokerage  office,  or  because  of  the  brokerage  business,  so  far  as  we 
have  any  information  upon  that  subject.  It  was  not  one  of  the  acci- 
dents within  the  contemplation  of  the  lawmakers,  nor  within  the 
purview  of  the  parties  to  the  contract  of  insurance,  and  the  award  can- 
not be  sustained.  The  brokerage  firm  were  not  employers,  within  the 
language  or  spirit  of  the  act,  and  none  of  the  employees  were  workmen 
or  operatives,  within  the  contemplation  of  the  law,  and  it  is  not  neces- 
sary to  take  up  the  intricate  question  of  the  liability  of  the  insurance 
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carrier  and  the  employer  to  one  who  was  employed  In  a  hazardous  tm- 
dertakifig  which  called  for  his  presence  in  the  street  at  the  time  of  the 
explosion. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  concur, 
except  JOHN  M.  KELLOGG,  P.  J.,  and  COCHRANE,  J.,  who  dis- 
sent. 


(197  App.  Dlv.  365) 

In  re  ROSB. 

(Supreme  Court,  Appellate  Diylfiion,  Second  Department.    June  17,  1021.) 

Attorney  and  dieot  ^=»58— Attorney,  falling  to  pay  aoythiiig  to  eUeot  be- 
cause of  dispute  as  to  eompeofisUioo,  suspended. 

An  attorney,  coUecttng  $175  in  settlement  of  an  action  by  his  client, 
failing  to  pay  over  anything  to  the  client  because  of  a  dispute  over  his 
claim  to  $100  as  compensation,  and  using  the  money,  allowing  final  pay- 
ment to  await  his  ability  or  convenience  to  pay,  suspended  for  six  months, 
where  his  claim  to  $100  of  the  amount  was  not  without  some  plausibility. 

Disciplinary  proceeding  instituted  by  the  Brooklyn  Bar  Association 
against  Edward  J.  Rose,  an  attorney.  On  motion  to  confirm  the  ref- 
eree's report.'  Report  confirmed,  and  respondent  suspended  for  six 
months. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  MANNING,  JJ. 

Mortimer  W.  Byers,  of  New  York  City,  for  the  motion. 
Edward  J.  Rose,  of  Brooklyn,  pro  se. 

MANNING,  J.  This  is  a  disciplinary  proceeding  instituted  by  the 
Brooklyn  Bar  Association  against  the  respondent,  who  is  a  practic- 
ing lawyer  with  an  office  in  the  borougl)  of  Brooklyn.  He  was  admit- 
ted to  the  bar  in  the  year  1912,  and  since  that  time  has  practiced  his 
profession  in  the  borough  of  Brooklyn.  He  was  charged  by  the  Bar 
Association  with  having  been  "guilty  of  fraud,  deceit,  malpractice, 
and  of  conduct  prejudicial  to  the  administration  of  justice,  as  defined 
in  section  88  of  the  Judiciary  Law  *  of  the  state  of  New  York,"  as 
follows : 

'*(a)  During  the  month  of  June  of  1919  the  respondent  was  the  attorney  for 
one  John  Kerstein,  a  resident  of  Springfield,  Mass.,  and  brought  an  action  in 
the  Municipal  Ck)urt  of  the  City  of  New  York  on  his  behalf  to  recover  damages 
for  injuries  sustained  by  the  automobile  of  the  said  John  Kerstein. 

"(b)  That  during  the  said  mouth  of  June,  1919,  the  respondent  settled  the 
said  action  with  the  consent  of  his  client  for  the  sum  of  $175.     ♦     •     • 

"(d)  That,  although  frequently  requested  to  deliver  to  the  said  John 
Kerstein  so  much  of  the  said  $175  as  the  respondent  was  not  entitled  to  retain 
in  payment  of  his  services  as  attorney,  the  respondent  has  wholly  failed,  re- 
fused, and  neglected  to  pay  any  part  of  the  said  sum  to  the  said  John 
Kerstein." 

The  charges  against  the  respondent  were  duly  referred  to  Hon. 
Edward  B.  Thomas,  as  official  referee,  who  with  painstaking  care  has 
written  a  very  complete  report  regarding  the  charges  made  against  the 

^=9 For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Niunbeied  Diseets  ft  Indexes 

^  See  Judiciary  Law  (ConsoL  Laws,  c.  30)    9  88.  subd.  2,  as  amended  by  Laws  1913,  c. 
720. 
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respondent,  and  has  also  stated  very  fully  the  excuses  offered  by  the 
respondent  for  his  alleged  dereliction  of  duty. 

It  was  the  contention  of  the  respondent,  upon  the  hearing  before 
the  learned  official  referee,  that  the  reason  why  the  money  was  not 
paid  to  his  client  was  that  the  client  refused  to  carry  out  an  agree- 
ment which  the  respondent  said  the  client  made  with  him  in  reference 
to  the  amount  of  the  respondent's  charges.  The  substance  of  the  re- 
spondent's claim  was  that,  out  of  the  $175  so  collected  by  him,  he  was 
justified  in  retaining  the  sum  of  $100,  which  he  said  was  the  agreed 
compensation  that  he  was  to  receive  under  the  arrangement  made  with 
his  client.  Concerning  this  alleged  agreement,  the  learned  referee 
•  says : 

''His  claim  for  $100  is  not  without  some  plausibility,  and,  had  he  done 
nothing  more  than  insist  upon  the  retention  of  that  sum  under  a  claim  of 
itght,  the  present  proceeding  would  not  be  justified.  There  is  evidence  pre- 
sented by  the  petitioner  tending  to  show  that  he  agreed  to  do  the  work  for  a 
less  sum,  but  in  view  of  some  correspondence  such  evidence  is  not  probative 
of  misconduct  on  the  part  of  Rose,  nor  in  itself  does  it  indicate  unprofession- 
al conduct" 

And  the  referee  further  says: 

"Rose's  fault,  as  I  now  consider  it,  is  not  that  he  retained  $100,  but  rather 
that  he  Impounded  the  entire  $175,  and  devoted  it  to  his  own  use  without  due 
elfort  to  aliow  his  client  to  have  any  part  of  it." 

The  referee  further  says: 

"If  in  the  case  of  the  respondent  it  can  be  Inferred  that  he  was  uncon- 
scious of  the  inherent  gravity  and  quality  of  his  act,  it  is  suflSdent  to  note 
that  his  moral  and  mental  perceptions  should  be  so  acute  that  he  could  feel 
and  know  the  real  nature  of  the  transgression.  Otherwise  he  is  not  qualified 
to  be  trusted  with  the  powers  and  duties  that  belong  to  the  ofllce  of  atto^ 
ney  of  courts  of  justice.  It  is  the  failure  of  the  respondent  to  appreciate 
this  true  aspect  qt  the  affair  that  has  led  him  into  his  present  difficulty,  and 
brought  the  train  of  events  so  embarrassing  to  him  and  his  client" 

The  learned  referee  also  found  that,  notwithstanding  the  respond- 
ent's claim  to  have  sent  $100  of  this  money  to  his  client,  the  fact  was 
that  he  did  not  send  any  money.  The  respondent  himself  admitted  that 
he  feared  to  send  the  money,  as  such  a  fact  might  be  used  against  him 
in  the  present  proceeding.  But  he  did,  however,  pay  $75  during  the 
pendency  of  the  proceedings,  and  with  the  approval  of  the  official  ref- 
eree. The  respondent  gave  various  excuses  for  not  having  paid  the 
money  over  prior  to  the  time  that  the  Bar  Association  took  action,  and 
as  to  this  the  official  referee  says : 

"All  this  delay  was  not  mere  neglect,  nor  mere  inertia,  nor  mere  passivity, 
nor  the  result  of  absence,  preoccupation,  or  forgetfulness  in  the  absorption 
of  other  business.  Much  less  was  it  a  bold,  straightforward,  honest  asser- 
tion of  right  to  have  a  full  and  complete  settlement  before  making  any  pay- 
ment, an  attitude  pronounced,  made  known  to  the  client,  maintained  bravely 
and  uncompromisingly  before  the  Bar  Association,  before  the  court  and 
in  this  proceeding.  Respondent  found  it  convenient  to  use  the  money  for 
a  time,  and  let  its  final  payment  await  his  ability  or  convenience  to  pay, 
indifferent  to  his  troubled  clients,  to  his  breach  of  duty,  to  the  accusation  it 
merited,  and  the  conclusion  of  grave  fault  it  compelled." 
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The  referee  concludes  his  report  as  follows: 

"I  consider  that  the  court  should  consult  as  to  the  punishment  that  would 
teach  respondent  and  others  simflarly  inclined  that  a  client's  money  is  not 
the  attorney's  property  for  any  period,  of  time,  and  that,  while  an  attorney  is 
in  no  peril  for  demanding  full  compensation,  there  must  be  no  shadow  upon 
his  good  faith." 

The  evidence  taken  before  the  referee  fully  justifies  the  condemna- 
tion by  him.  While  the  offense  of  this  respondent  is  most  serious,  we 
hesitate,  in  view  of  the  referee's  report,  to  recommend  disbarment. 
We  think,  however,  that  a  suspension  from  practice  is  the  proper  dis- 
position to  be  made  of  this  matter. 

The  report  of  the  official  referee  is  therefore  confirmed,  and  the  re- 
spondent is  suspended  from  practice  for  the  period  of  six  months 
from  the  date  of  the  entry  of  the  order  herein.    All  concur. 


ELLIS  ▼.  FBIEDLANDER. 

(Snprrane  Court,  AppeUate  Division,  Third  Department.    July  7,  1921.) 

L  MunlciiMa  oorporaUoDS  ^=>808(2)— Right  of  proprietor  of  stra-e  as  to  use 
of  sidewalk  stated. 

Proprietor  of  fruit  and  vegetable  store  has  a  right  to  make  a  reason- 
able use  of  the  sidewalk  in  front  of  his  store  for  the  ordinary  and 
necessary  purposes  of  his  business,  but  the  right  to  such  reasonable  use 
does  not  entitie  him  to  pre-empt  the  sidewalk  in  such  a  way  as  to  con- 
stitute a  constant  obstruction  to  pedestrians,  or  to  accumulate  thereon 
garbage  or  refuse,  and  leave  it  indefinitely  on  the  sidewalk,  so  as  to 
constitute  It  a  menace  to  others  making  a  lawful  use  of  the  street. 

2.  Appeal  and  error  <d=»927  (3) —Nonsuited  phtatiS  entitled  to  most  favorable 

inferenee  which  evldenee  permits. 

Nonsuited  plaintiff  is  entitled  on  appeal  to  most  favorable  inference 
which  the  evidence  permits. 

3.  MtfDidptol  eorporatioiiB  (@=9821  (8) —Whether  inJuHes   were  caused  by 

stepping  on  gajlMge,  wfaloh  was  negUgeotly  penndtted  to  remain  on  icy 
sidewalk  unreasonable  tim^  held  tw  Jury. 

In  action  against  proprietor  of  fruit  store  by  pedestrian,  who  claimed 
to  have  slipped  on  garbage  aUowed  to  accumulate  on  the  icy  sidewalk  in 
front  of  the  store,  whether  his  injuries  were  caused  by  his  stepping  on 
garbage,  which  defendant  negligently  permitted  to  remain  on  the  walk 
for  an  unreasonable  time,  held  for  the  jury. 
4l  Munloipal  eorporations  <S^821(2a)— €ontribu|U>iy  negUg^encD  of  pedes- 
trian, who  slipped  on  gariMge  <m  icy  sidewalk,  held  for  Jury. 

Whether  pedestrian,  who  slipped  on  garbage  allowed  to  accumulate 
on  icy  sidewalk  in  front  of  defendant's  fruit  store,  was  contributorily 
negligent,  held  for  the  jury. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Bridget  Ellis  against  Alexander  Friedlander.  Judgment 
dismissing  complaint  at  the  close  of  her  evidence,  and  plaintiff  appeals. 
Judgment  reversed,  and  new  trial  granted. 

Argiied  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

^9 For  otliar  nasts  see  sam*  topic  &  KEY-NUMB fiR  in  all  K«y-Numb6r6d  Digests  ft  Indexes 
189  N.Y.S.-35 
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Visscher,  Whalen,  Loucks  &  Murphy,  of  Albany  (J.  Harris  Loucks, 
of  Albany,  of  counsel),  for  appellant. 

WooUard  &  Cogan,  of  Albany  (William  E.  Woollard,  of  Albany, 
of  counsel),  for  respondent. 

COCHRANE,  J.  The  question  is  whether  the  plaintiff  established 
her  right  to  go  to  the  jury  in  this  action  against  the  defendant  for  neg- 
ligence. He  conducts  a  fruit  and  vegetable  store  on  one  of  the  public 
streets  in  the  city  of  Albany.  In  front  of  the  store  is  a  broad  con- 
crete sidewalk.  About  8:30  o'clock  in  the  morning  of  January  30, 
1920,  baskets  of  fruit  or  vegetables  occupied  substantially  the  entire 
sidewalk  in  front  of  the  store.  Garbage  consisting  of  vegetable  refuse 
was  also  scattered  over  the  sidewalk.  A  basket  partially  filled  with 
garbage  was  near  the  entrance  of  the  store,  and  outside  the  basket  there 
was  also  a  pile  of  garbage.  About  noon  of  the  same  day  the  plaintiff, 
wHile  traveling  on  the  sidewalk  in  front  of  the  store,  slipped  on  some 
garbage  and  was  caused  to  fall.  At  that  time,  also,  there  was  a  basket 
of  garbage  standing  near  the  store  entrance,  and  outside  of  the  basket 
was  a  pile  of  the  same  material.  The  plaintiff  testifies  that  some  of  it 
was  spread  around  and  some  of  it  was  in  the  basket,  and  that  she 
stepped  on  a  piece  of  garbage  and  fell.  There  is  also  evidence  that 
there  was  ice  on  the  sidewalk,  but  to  what  extent  was  a  question  for 
the  determination  of  the  jury.  The  plaintiff,  however,"  finally  made  it 
plain  under  persistent  cross-examination  that  it  was  garbage  on  which 
she  stepped  and  fell. 

[1]  Naturally  conditions  changed  with  the  progress  of  the  busi- 
ness from  hour  to  hour,  but  it  would  be  a  permissible  inference  by  the 
jury  that  the  general  condition  existing  on  the  sidewalk  at  the  time 
of  the' plaintiff's  injury  had  existed  for  a  sufficient  time  to  charge  the 
defendant  with  knowledge  thereof.  We  may  go  further  and  say  that 
whatever  the  condition  it  was  created  by  the  defendant.  He  had  a  right 
to  make  a  reasonable  use  of  the  sidewalk  for  the  ordinary  and  neces- 
sary purposes  of  his  business,  but  reasonable  use  does  not  mean  that  a 
merchant  may  pre-empt  the  sidewalk  in  such  a  way  as  to  constitute  a 
constant  obstruction  to  pedestrians,  nor  does  it  mean  that  he  may  ac- 
cumulate garbage  or  refuse,  and  leave  it  indefinitely  on  the  sidewalk  in 
such  a  way  as  to  be  a  menace  to  others  making  a  lawful  use  of  the 
street. 

[2,  3]  The  plaintiflf  having  been  nonsuited,  she  is  entitled  to  the  most 
favorable  inferences  which  the  evidence  permits,  and  we  think  it  was 
well  within  the  province  of  the  jury  to  say,  from  the  evidence  as  here 
presented,  that  the  plaintiff  was  caused  to  fall  by  stepping  on  garbage 
which  the  defendant  had  negligently  permitted  to  remain  on  the  side- 
walk for  an  unreasonable  length  of  time.  The  temporary  use  of  the 
sidewalk  to  meet  the  necessities  of  his  business  was  lawful,  but  the 
evidence  here  justified  an  inference  by  the  jury  that  the  defendant  went 
beyond  the  necessities  of  his  business,  and  made  an  unnecessary  use  of 
the  sidewalk,  to  the  injury  of  the  plaintiflF.  Assuming,  as  we  do,  that 
there  was  ice  on  the  sidewalk,  and  that  the  garbage  on  which  plaintiff 
stepped  may  have  rested  on  ice,  the  rule  reiterated  in  Ruback  v.  Mc- 
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Cleary,  Wallin  &  Grouse,  220  N.  Y.  188, 195,  115  N.  E.  449,  thafwhere 
there  are  several  possible  causes  of  injury,  for  only  one  of  which  de- 
fendant is  responsible,  there  can  be  no  recovery,  without  proof  that 
the  defendant  was  responsible  for  a  cause  which  contributed  to  the  in- 
jury, has  no  application  here,  for  the  reason  that  the  evidence  is  such 
that  the  jury  might  have  found  that  the  plaintiff  would  not  have  fallen 
except  for  the  garbage.  Prestunably  the  icy  condition  of  the  sidewalk 
was  no  different  from  that  of  any  other  sidewalk  in  Albany  at  that 
time,  and  plaintiff  had  taken  quite  an  extensive  walk  without  mishap 
until  she  encountered  the  garbage-strewn  sidewalk  of  the  defendant. 

[4]  Moreover,  the  defendant,  if  not  directly  responsible  for  the  icy 
condition  of  the  sidewalk,  was  certainly  chargeable  with  knowledge  of 
its  condition,  and  was  bound  to  know  that  garbage  in  connection  with 
the  ice  presented  an  unusual  condition  of  danger,  and  should  have  used 
diligence  commensurate  with  the  increased  danger,  in  anticipation  of 
an  accident  such  as  overtook  the  plaintiff.  We  have  considered  the 
question  of  the  contributory  negligence  of  the  plaintiff,  and  conclude 
that  such  question,  as  well  as  that  of  the  defendant's  negligence,  should 
have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  witli 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


KAHL  V.  CITY  OF  NEW  YORE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

Master  and  servant  ^^^364 — YfaJter  supply  poUeemaD  not  an  ''employee/' 
wittdn  Worbmen's  Compensation  Law;  **Meer.** 

As  the  idea  of  an  "officer"  embraces  the  idea  of  tenure,  duration,  fees  or 
emoluments,  and  rights  and  powers,  as  well  as  that  of  duty,  embracing  the 
,  Idea  of  the  right  to  exercise  the  official  function,  one  appointed  a  water 
supply  policeman  under  Laws  1905,  c.  724,  §  35,  as  amended  by  Laws  1906, 
c.  314,  §  6,  declaring  that  it  shall  be  the  duty  of  the  board  of  water  supply 
of  the  city  of  New  York  to  provide  police  protection  for  the  inhabitants 
of  the  localities  in  which  work  in  developing  supply  may  be  done,  one  ap- 
I>ointed  a  water  supply  policeman  is  not  an  "employee,"  within  the  Work- 
men's Compensation  Law,  and,  though  such  poUceman  suffered  an  acci- 
dent while  riding  a  motorcycle,  and  later  died  of  influenza  pneumonia, 
there  can  be  no  award  in  favor  of  his  dependent,  under  section  2,  group 
41 ;  the  mere  fact  that  he  incidentally  rode  a  motorcycle  not  changing  his 
status. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^;   Officer.] 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Sadie  Kahl  for  compensation  for  her- 
self and  children,  under  the  Workmen's  Compensation  Law,  for  the 
death  of  Alfred  G.  Kahl,  against  the  City  of  New  York.  From  an  award 
of  the  Industrial  Commission  in  favor  of  claimant,  the  City  appeals. 
Award  reversed,  and  claim  dismissed. 

^s»For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Henry  J. 
Shields,  of  New  York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  Alfred  G.  Kahl  was  appointed  as  a  member  of 
the  board  of  water  supply  police  force  under  the  provisions  of  chap- 
ter 724.of  the  Laws  of  1905,  as  amended  by  chapter  314  of  the  Laws 
of  1906 ;  section  35  of  the  act  providing  that — 

"It  shall  be  the  duty  of  the  board  of  water  supply  of  the  dty  of  New  York 
to  provide  proper  police  protection  to  the  inhabitants  of  the  localities  in  which 
any  work  may  be  constructed  under  the  authority  of  this  act  and  during  the 
period  of  construction,  against  the  acts  or  omissions  of  persons  employed  on 
such  works  or  found  In  the  neighborhood  thereof;  and  to  that  end  the  said 
board  is  hereby  authorized  and  required  to  appoint  a  sufSdent  nnmber  of 
persons  to  adequately  poUce  the  said  localities  for  the  said  periods." 

The  same  section  provides  for  the  payment  of  these  policemen,  and 
provides  that — 

"The  said  board  shall  give  to  each  person  so  appointed  a  certificate  of  ap- 
pointment and  certified  copies  thereof,  one  of  which  shall  be  filed  in  the  office 
of  the  sheriff  of  each  county  in  which  any  work  shall  be  in  process  of  construc- 
tion under  this  act  and  in  which  said  person  shall  be  authorized  to  perform  his 
duties." 

It  was  further  provided  that — 

"Bach  of  said  persons  so  appointed  shall  be  and  have  all  the  powers  of  a 
peace  officer  in  the  county  where  any  work  is  being  constructed  under  the  au- 
thority of  this  act,  and  he  shall  at  all  times  when  on  duty  wear  upon  hfti 
clothing  or  have  in  his  possession  a  shield  or  other  suitable  badge  of  authority 
which  he  shall  at  once  exhibit  to  any  penson  asking  therefor.  It  shall  be  the 
special  duty  of  the  persons  so  appointed  to  prevent  breaches  of  the  peace  and 
unlawful  depredations  and  to  arrest  and  bring  before  the  proper  ma^strates 
persons,  employed  on  the  said  works  or  found  in  the  vicinity  thereof,  who  are 
guilty  of  offenses  against  the  law  punishable  by  death,  imprisonment  or  fines* 
or  persons  whom  they  may  have  reasonable  cause  to  believe  guilty  of  any  of 
such  offenses." 

Clearly  Mr.  Kahl  was  a  policeman  in  the  service  of  the  city  of  New 
York.  The  municipality  had  been  authorized  to  develop  an  adequate 
water  supply,  involving  the  invasion  of  rural  communities  with  large 
numbers  of  workmen,  and  the  Legislature  made  one  of  the  conditions 
of  the  grant  that  the  municipality  should  provide  adequate  police  pro- 
tection. The  distinction  between  these  persons,  invested  with  the  pow- 
ers of  peace  officers,  and  the  employees  of  the  city  in  the  construction 
of  the  work,  clearly  appears  in  the  language  of  the  act,  and  it  has  prob- 
ably never  occurred  to  any  one  outside  the  membership  of  the  State 
Industrial  Commission  that  these  policemen  were  employees  of  the  city 
of  New  York  in  the  sense  that  the  word  "employees"  is  used  in  the 
Workmen's  Compensation  T-^aw  (Consol.  Laws,  c.  67).  But  Mr.  Kahl, 
in  the  discharge  of  his  duties,  received  an  injury  to  one  of  his  feet 
by  colliding  with  a  telephone  pole  while  riding  a  motorcycle,  and  he 
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subsequently  died  of  influenza  pneumonia,  and  on  the  application  of  his 
widow  the  State  Indusfnal  Commission  has  made  ag  award,  from  which 
the  city  of  New  York  appeals. 

Of  course  it  has  been  held  that  a  policeman  of  the  city  of  New  York 
is  not  within  the  purview  of  the  Workmen's  Compensation  Law.  Ryan 
V.  City  of  New  York,  228  N.  Y.  16,  126  N.  E.  350.  But  the  State  In- 
dustrial Commission  has  discovered  that  the  claimant's  intestate  is 
different  from  a  policeman  in  the  city  of  New  York ;  that  he  is  an  em- 
ployee engaged  in  operating  a  vehicle,  under  the  provisions  of  section 
2,  group  41,  of  the  statute,  because  at  the  particular  moment  of  the  ac- 
cident he  was  riding  a  motorcycle  in  the  discharge  of  an  incidental  duty 
in  going  to  pay  a  telephone  bill.  "The  idea  of  an  officer,"  says  Burrill's 
Law  Dictionary,  quoted  with  approval  in  People  v.  Ahearn,  196  N.  Y. 
221,  243,  89  N.  E.  930,  938  (26  L.  R.  A.  [N.  S.]  11.S3),  "clearly  em- 
braces the  idea  of  tenure,  duration,  fees  or  emoluments,  rights  and 
powers,  as  well  as  that  of  duty;  a  public  station  or  employment;  an 
employment  confirmed  by  appointment  of  government."  And  in  Matter 
of  Hathaway,  71  N.  Y.  238,  244,  the  court  say : 

'"Public  office,'  as  used  In  the  Constitution,  has  respect  to  a  permanent 
trust  to  be  exercised  in  behalf  of  the  government,  or  of  all  citizens  who  may 
need  the  intervention  of  a  public  functionary  or  officer,  and  in  all  matters 
within  the  range  of  the  duties  pertaining  to  the  character  of  the  trust.  It 
means  a  right  to  exercise  generally,  and  in  all  proper  cases,  the  functions  of 
a  public  trust  or  emplojrment,  and  to  receive  the  fees  and  emoluments  belonging 
to  it,  and  to  hold  the  place  and  perform  the  duty  for  the  term  and  by  the 
tenure  prescribed  by  law." 

Under  these  definitions  the  claimant's  intestate  was  so  clearly  a  police 
officer,  discharging  a  public  or  governmental  function,  that  it  is  to 
"expatiate  upon  the  obvious"  to  continue  the  discussion.  Being  a  police- 
man, he  did  not  change  his  character  because  he  was  assigned  to  an 
incidental  duty. 

"Policemen  do  not  change  their  occupations  as  they  render  now  this  'service 
and  now  that  one  in  obedience  to  the  call  of  duty.  The  occupation  remains 
single  through  all  the  multifarious  Incidents."  Ryan  v.  City  of  New  York, 
supra. 

The  duties  of  a  policeman  are  not  those  of  the  city,  but  of  the  munici- 
pal corporation  as  an  agency  of  the  state  in  the  discharge  of  governmen- 
tal functions,  and  the  claimant's  intestate  occupied  the  same  relation 
to  the  city  and  the  state  that  any  other  policeman  occupies.  If  the 
city  of  New  York  had  been  laying  water  mains  on  Broadway,  it  would 
have  been  its  duty  to  police  the  street  and  protect  the  citizens,  entire- 
ly apart  from  the  work  of  construction,  and  this  duty  was  imposed  by 
statute  outside  the  city  limits  in  the  developing  of  a  water  supply.  The 
police  district  was  enlarged  to  provide  for  the  special  conditions  brought 
about  by  the  demand  for  an  increased  water  supply,  and  as  the  city 
of  New  York  was  not  conducting  a  police  force  for  profit  at  the  point 
where  the  claimant's  intestate  was  injured,  he  was  not  an  employee  of 
the  city  of  New  York  within  the  letter  or  spirit  of  the  act,  and  the 
award  may  not  be  sustained. 

This  view  of  the  question  makes  it  unnecessary  to  consider  whether 
there  was  evidence  to  establish  that  the  death  from  influenza  pneumonia 
was  such  a  "disease  or  infection  as  may  naturally  and  unavoidably 
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result"  from  the  accident  to  the  foot  of  the  claimant's  intestate.  See 
Workmen's  Compensation  Law,  §  3,  as  amended  by  Laws  1917,  c.  705. 
The  evidence  is  sliglit,  at  best,  and  it  is  better  to  determine  the  award 
upon  the  basis  already  discussed.  The  Legislature  evidently  did  not 
consider  policemen  within  the  act,  because  on  May  5,  1920,  "all  po- 
licemen of  villages,"  were  included  within  the  employees  engaged  in 
hazardous  employments  by  an  amendment  of  the  statute.  See  Laws 
1920,  c.  536,  adding  to  Workmen's  Compensation  Law,  §  2,  group  47. 
The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur. 


PEOPLE  ex  ret.  K0NI6SWALD  v.  WENDELL^  State  ComptroUer. 

(Sapreme  Coart»  AppeUate  Division,  Third  Department.    July  7,  1^1.) 

Taxaiion  <^=»363^,  New,  vol.  18  Key-No.  Series— No  deduction  from  income 
allowed  for  loss  on  horae  raee  gambling. 

Under  Tax  Law,  §  360,  subd.  5,  allowing  an  exemption  or  deduction 
from  Incomes  for  losses  in  transactions  entered  into  for  profit,  though 
not  connected  with  the  trade  or  business  of  the  taxpayer,  one  may  not 
deduct  a  loss  from  gambling  on  horse  racing. 

Woodward,  J.,  dissenting. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Gustave  Konigswald,  against  James  A.  Wendell,  as  Comptroller  of 
the  State  of  New  York,  to  review  his  determination  in  the  matter  of 
relator's  income  tax.     Determination  confirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Meyer  Moskowitz,  of  New  York  City,  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (James  S.  Y.  Ivins,  'Dep.  Atty.  Gen, 
of  counsel),  for  respondent. 

PER  CURIAM.  Determination  confirmed,  with  $50  costs  and  dis- 
bursements. 

WOODWARD,  J.  (dissenting).  The  relator  filed  his  income  tax 
return  for  the  taxable  year  1919,  deducting  from  his  income  as  stated 
in  the  return  the  loss  of  $5,000  on  horse  racing.  While  it  is  possible 
that  one  might  lose  $5,000  in  horse  racing  in  a  manner  other  than  by 
gambling  upon  the  result,  there  is  no  claim  here  that  such  is  the  case. 

The  relator  claimed  an  exemption  or  deduction  under  the  provisions 
of  subdivision  5  of  section  360  of  the  Tax  Law  (Consol.  Laws,  c.  60). 
claiming  that  he  suffered  a  loss  of  $5,000  in  a  "transaction  entered  into 
for  profit,  though  not  connected  with  the  trade  or  business  of  the  tax- 
payer," in  that  he  wagered  this  amount  and  lost  it.  The  comptroller 
has  refused  to  make  any  concessions  on  account  of  this  loss,  and  the 
relator  comes  to  this  court  for  relief,  urging  that  the  comptroller  had 
no  power  or  authority  to  write  into  his  regulations  the  provision  that 
"losses  in  illegal  transactions  are  not  deductible." 

It  is  urged,  in  support  of  the  attitude  of  the  comptroller,  that  as  the 
transaction  was  illegal  under  the  provisions  of  Penal  Law  (Consol. 
Laws,  c.  40)  §§  991,  992,  994,  it  is  against  public  policy  to  allow  the 
claim.    But  "the  public  policy  of  the  state  is  evidenced  in  the  public 


Digitized  by 


Google 


Sup.  Ct.)  PEOPLE  V.  WBNDELIi  551 

(189  N.T.8.) 

acts  of  Its  legislative  tody,  and  is  defined  and  applied  in  the  decirions 
of  its  courts,"  and  "it  is  better  to  adhere  to  the  plain  language  of  the 
law  than  to  resort  to  the  unsafe  ground  of  inference,  or  of  public 
policy."  Matterof  Lampson,  161  N.  Y.  511,  519,  56N.  E.  9.  In  the 
very  recent  case  of  Townsend,  as  administrator,  etc.,  v.  Commercial 
Travelers'  Mutual  Accident  Association  of  America,  131  N,  E.  871, 
not  yet  [officially]  reported,  it  has  been  held  by  the  Court  of  Appeals 
that  a  death  produced  by  the  use  of  a  hypodermic  syringe  unlawfully 
in  the  possession  of  the  decedent  did  not  operate  to  defeat  a  right  of 
recovery  upon  a  policy  of  insurance,  and  it  is  difficult  to  understand 
how  a  mere  violation  of  the  Penal  Law  in  reference  to  gambling  can 
defeat  a  right  of  exemption  under  the  tax  laws,  while  a  like  violation 
of  the  Public  ftealth  Law  (Consol.  Laws,  c.  45)  presents  no  obstacle  to 
the  enforcement  of  a  private  contract.  "The  Health  l^w  was  not  in- 
tended to  provide  protection  to  insurance  companies.  The  purpose  of 
the  statute  was  to  prevent  the  constant  use  of  any  habit-forming  drug,** 
says  the  opinion  of  Judge  Hogan. 

Following  this  course  of  reasoning  it  may  be  said  with  equal  force 
that  the  laws  against  gambling  were  not  intended  to  provide  revenue  for 
the  state.  The  purpose  was  to  prevent  gambling.  The  public  policy  of 
the  state,  as  declared  in  this  most  recent  decision  of  the  court  of  last 
resort,  would  seem  to  effectually  dispose  of  the  respondent's  conten- 
tion, and  leave  the  case  to  be  considered  from  the  general  rule  that — 

"In  the  Interpretation  of  statutes  levying  taxes,  it  is  the  established  rule  not 
to  extend  their  provigionB,  by  implication,  'beyond  the  clear  import  of  the 
language  used,  or  to  enlarge  their  operations,  so  to  embrace  matters  not  spe- 
cifically pointed  out.  In  case  of  doubt  they  are  construed  most  strongly 
against  the  government  and  in  favor  of  the  citizen."  Gould  v.  Gould,  245  U. 
S.  151,  158,  38  Sup.  Ct.  53,  62  L.  Ed.  211,  and  authorities  there  cited. 

It  seems  to  be  practically  conceded  that,  if  the  relator  had  won  in  Jiis 
"transaction  entered  into  for  profit,  though  not  connected  with 
trade  or  business"  (section  360,  subd.  5),  he  would  be  bound  to  account 
for  this  increment  to  his  income,  and  it  occurs  to  us  that  there  is  no 
very  good  reason  why,  if  money  procured  by  crime  is  to  be  charged 
against  the  individual  as  income,  he  should  not  be  credited  with  the 
losses  occurring  in  the  same  manner.  When  he  has  lost  his  money,  and 
incurred  the  penalties  imposed  by  the  statute,  he  has  presumptively  paid, 
or  become  liable  to  pay,  the  penalties  of  his  crime.  To  impose  a  fur- 
ther penalty  by  compelling  him  to  pay  an  income  tax  upon  the  money  Ke 
has  thus  unlawfully  lost  is  to  travel  outside  of  the  statute,  and  to  give 
the  government  the  benefit  of  a  provision  of  law  which  is  not  to  be 
found  within  the  limits  of  the  Tax  Law,  contrary  to  the  prevailing  rule. 

The  determination  of  the  respondent  should  be  annulled,  witfi  $50 
costs. 
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(197  App.  Div.  205) 

COOPER  ▼.  OONKLIN. 

(Supreme  Court,  Appellate  Dlyision,  Second  Department.    June  17, 1921.) 

1.  Aeeount  stated  4e=>l— Bill  for  kgal  serriMS  hM  a  proper  subjeci  for  an 

account  stated;  ^eto." 

A  bill  sent  by  an  attorney  to  bis  client,  reciting  "Balance  due  for  legal 
services,  etc.,"  in  a  specified  action,  is  one  wbicb,  so  far  as  its  form  is 
concerned,  may,  by  tbe  acquiescence  of  tbe  client,  become  an  account  stat- 
ed ;  tbe  expression  "etc.,"  tbougb  implying  a  claim  for  disbursements,  not 
indicating  an  account  of  many  items. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Et  Cetera— Etc.] 

2.  AecooDt  stated  ^=»!&— Aequiescenee  by  dlcot  in  UU  f or  le^  services  held 

not  to  give  rise  to  an  account  stated. 

The  confidential  relation  between  attorney  and  client  precludes  the  ap- 
plication of  the  rule  as  to  accounts  stated  arising  from  acquiescence  in  a 
bill  rendered,  and  the  mere  fact  that  a  client  paid  no  attention  to  a  bill 
for  legal  services  presented  by  the  attorney  did  not  give  rise  to  an  account 
stated,  notwithstanding  Judiciary  Iaw,  f  474,  providing  that  compensa- 
tion of  an  attorney  is  governed  by  agreement,  express  or  implied. 

Appeal  from  Supreme  Court,  Westchester  County. 

Action  by  John  H.  Cooper  against  Roland  R.  Conklin.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM, and  JAYCOX,  JJ. 

Achilles  H.  Kohn  (of  Wbllman  &  Wollman),  of  New  York  City 
(Silas  A.  Dayton,  of  New  York  City,  on  the  brief),  for  appellant. 
Harold  E.  Lippincott,  of  New  York  City,  for  respondent. 

BLACKMAR,  P.  J.  The  action  is  upon  an  account  stated.  The 
plaintiff's  assignor  was  an  attorney  at  law  for  the  defendant  in  an 
action  entitled  Conklin  v.  Shonts.  On  the  27th  day  of  April,  1920, 
he  wrote  to  the  defendant,  inclosing  a  bill  for  professional  services, 
in  the  following  words : 

••AprU  27,  1920. 
"Conklin  v.  Shonts. 
"Roland  R.  Conklin  to  Arthur  0.  Hume,  Dr. 

Balance  due  for  legal  services,  etc.,  in  this  action,  to  date $2,600.00 

"Received  payment." 

It  was  competent  for  the  jury  to  find,  and  we  must  assume  that  they 
did  so  find,  that  defendant  paid  no  attention  to  the  letter  or  bill  for 
five  months.  On  September  29,  1920,  the  plaintiff's  assignor  having 
assigned  his  claim  to  the  plaintiff,  this  action  was  brought  thereon, 
and  the  complaint  declared  upon  an  account  stated.  Judgment  went 
for  the  plaintiff,  and  the  defendant  appeals. 

[  1  ]  It  has  been  held  that  in  cases  where  prices  are  not  agreed  upon, 
or  where  they  are  not  fixed  by  the  market,  but  depend  solely  upon  the 
value  of  personal  services  to  be  determined  on  the  principle  of  quan- 

^saFor  oUier  cases  see  sa^e  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgeste  4  Indexes 
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turn  meruit,  the  general  rule  relating  to  accounts  stated  does  not  neces- 
sarily prevail.  Burlingame  v.  Shelmire,  59  Hun,  615,  12  N.  Y. 
Supp.  655.  This  proposition  seems  to  rest  for  its  support  on  the  fol- 
lowing expression  found  in  the  opinion  of  Williams  v.  Glenny,  16 
N. Y.  389: 

*'But  I  do  not  think  a  claim  for  a  round  sum,  where  the  subject  of  the  de- 
mand is  one  which  would  naturally  consist  of  many  Items,  Is  In  the  nature  of 
an  account." 

There  is  authority,  however,  that  an  account  stated  may  consist  of 
a  single  item.  Stein  v.  Stein,  140  App.  Div.  306,  125  N.  Y.  Supp. 
244;  Little  v.  McClain,  134  App.  Div.  197,  118  N.  Y.  Supp.  916; 
Benjamin  v.  Levy,  176  N.  Y.  Supp.  454  (App.  Term,  1st  Dept.);  1 
Corpus  Juris,  p.  682. 

In  the  pending  case,  except  for  the  disbursements,  which  seem  to 
be  included  in  the  account  rendered  in  the  letters  "etc.,"  the  claim  is 
not  one  that  presumably  consists  of  a  number  of  items.  It  is  a  claim 
for  the  value  of  services  performed  in  a  single  action,  which  may 
properly  be  stated  by  a  sum  in  gross,  and  there  is  no  obligation  upon 
an  attorney  to  divide  his  charge  and  specify  the  amounts  assigned  to* 
the  several  items  of  work  in  the  same  case.  I  think,  therefore,  that 
the  account  rendered  is  one  which,  so  far  as  its  form  is  concerned, 
may,  by  the  acquiescence  of  the  defendant,  become  an  account  stated< 
But  there  is  an  administrative  rule  of  law  growing  out  of  the  relations 
between  plaintiff's  assignor  and  the  defendant,  which  prevents  the 
affirmance  of  the  judgment. 

[2]  Contracts  between  an  attorney  and  his  client,  which  are  fa- 
vorable to  the  attorney  and  are  made  during  the  relationship  between 
the  parties,  stand  upon  a  different  basis  from  ordinary  contracts  be- 
tween persons  who  deal  at  arm's  length.  The  provision  of  Judiciary 
Law  (Consol.  Laws,  c.  30)  §  474,  to  the  effect  that  the  compensation 
of  the  attorney  is  governed  by  agreement,  express  or  implied,  which 
is  not  restrained  by  law,  applies  only  to  contracts  that  are  made  be- 
fore the  services  are  entered  into,  and  not  to  those  made  during  the 
relationship  of  attorney  and  client.  Whitehead  v.  Kennedy,  69  N.  Y. 
462.  The  doctrine  is  stated  by  Justice  Laughlin  in  Boyd  v.  E)aily,  85 
App.  Div.  581,  83  N.  Y.  Supp.  539,  as  follows : 

"The  general  rule  Is  that  as  to  contracts  made  between  the  attorney  and 
elient  subsequent  to  the  employment  which  are  beneficial  to  the  attorney,  It  Is 
incumbent  upon  the  latter  to  show  that  the  provisions  are  fair  and  reasonable 
and  were  fully  known  and  understood  by  the  client." 

To  the  same  effect  are  Whitehead  v.  Kennedy,  supra.  Wood  v. 
Downes,  18  Vesey,  Jr.  119,  and  Brauer  v.  Lawrence,  165  App.  Div.  8, 
150  N.  Y.  Supp.  497. 

The  rule  is  a  just  one,  and  imposes  no  unreasonable  burden  upon 
the  attorney.  The  underlying  reason  for  the  rule  is  that  the  relations 
between  attorney  and  client  are  so  confidential,  and  the  client  relies  so 
fully  upon  his  attorney  for  the  protection  of  his  legal  rights,  and  is 
by  the  nature  of  their  relations  so  subject  to  the  advice  of  the  attor- 
ney, that  in  all  such  contracts  the  attorney  cannot  rely  upon  the  face 
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of  the  agreement  itself,  but  is  compelled  by  the  law  to  show,  in  addi- 
tion thereto,  that  the  contract  is  fair  and  reasonable,  and  that  the 
client  was  fully  informed  of  all  the  facts  which  enabled  him  to  judge 
its  fairness  and  reasonableness.  No  reason  is  perceived  why  this  rule 
of  law  is  not  as  applicable  to  a  contract  which  is  a  result  of  the  implied 
acceptance  by  the  client  of  an  account  rendered  by  the  attorney  for 
the  value  of  his  legal  services,  as  to  any  other  contract  between  them, 
whether  written  or  oral.  When  the  bill  was  rendered  by  the  j^aintiflf's 
assignor,  the  relation  of  attorney  and  client  still  existed  between  them 
as  to  this  particular  litigation,  and  was  not  terminated  until  some 
twenty  days  thereafter.  It  also  appears  that  the  attorney  represented 
the  defendant  in  other  matters  pending  after  the  rendition  of  the  bill 
the  claim  for  compensation  for  which  was  expressly  reserved  in  the 
letter  which  accompanied  the  bill  rendered. 

Under  these  circumstances  it  was  incumbent  upon  the  attorney  to 
prove,  not  only  the  rendition  of  the  bill  and  the  defendant's  acqui- 
escence therein,  but  also  to  produce  evidence  from  which  the  jury 
might  judge  whether  the  compensation  was  fair  and  reasonable  for 
the  services  rendered  and  whether  the  defendant  had  such  full  knowl- 
edge of  the  nature  and  extent  of  the  services  rendered  him  as  to  be 
capable  of  exercising  a  fair  judgment  as  to  the  reasonableness  of  the 
bill.  This  evidence  was  not  introduced  by  the  plaintiff,  and  the  judg- 
ment therefore  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event,  and  the  finding  of  fact  implied  in  the  verdict  of 
the  jury,  that  there  was  an  account  stated  in  the  case,  should  be  dis- 
approved and  reversed. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event.    All  concur. 


HEINEMANN  v.  STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  States  <@==>53 — Special  sigeDi  in  exdse  department  held  to  hold  Mte  at  will 

of  eonuttissioner. 

Under  Liquor  Tax  Law,  §  7,  as  amended  by  Laws  lOlS*  c.  569,  {  1, 
authorizing  the  excise  commissioner  to  hire  and  discharge  special  agents 
at  will,  except  those  protected  by  Civil  Service  Law,  J  22,  a  special 
agent  not  protected  by  the  Civil  Service  Law  was  subject  to  discharge  at 
the  will  of  the  commissioner,  under  Const,  art.  10,  }  3,  providing  that 
when  the  duration  of  any  office  is  not  provided  by  the  Constitution  it  may 
be  declared  by  law,  and  if  not  so  declared  the  office  shall  be  held  during 
the  pleasure  of  the  appointing  authority. 

2.  Slates  ^=^53 — Notice  terminating  servieeo  of  qiedal  agent  in  excise  de- 

partment held  sufficient. 

No  definite  prescribed  form  of  words  was  needed  in  a  notice  from  the 
excise  commissioner  terminating  the  services  of  a  special  agent,  and  a 
notice  stating  tliat  no  appropriation  had  been  made  for  his  salary  after 
a  specified  date  was  sufficient,  where  he  understood  It  as  terminating  his 
services  and  immediately  obtained  other  employment. 

^s>For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  All  Key-Numbered  Dlgeeta  ft  Indexes 
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Appeal  from  Court  of  Claims. 

Claim  by  Richard  J.  Heinemann  against  the  State  of  New  York. 
From  a  judgment  (114  Misc.  Rep.  265,  186  N.  Y.  Supp.  230)  dismiss- 
ing his  claim  for  services  as  Special  Agent  of  the  Excise  Department  of 
the  State  of  New  York,  claimant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Edward  J.  Halter,  of  Albany,  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (A.  A.  Armitage,  of  Albany,  of 
counsel),  for  thie  State. 

KILEY,  J.  Claimant  took  a  civil  service  examination,  ahd  was  plac- 
ed upon  the  eligible  list,  from. which  he  was  appointed  May  11,  1915, 
by  the  state  commission  of  excise,  to  the  position  of  special  agent  in 
the  excise  department  of  the  state.  The  appointment  was  for  a  pro- 
bationary period  of  three  months.  No  other  appointment  of  claimant 
was  made.  The  salary  was  at  the  rate  of  $1,000  per  annum.  The  law 
fixing  salaries  was  amended  by  Laws  1918,  c.  569,  so  that  the  appointee 
serving  for  three  years  received  thereafter  $1,800  a  year.  Of  course 
those  salaries  are  provided  for  by  an  act  of  the  Legislature  in  what  is 
designated  as  an  appropriation  bill.  The  Legislature  made  no  ap- 
propriation for  the  salaries  "of  special  agents,  of  whom  claimant  was 
one,  beyond  March  31,  1920.  On  March  20,  1920,  the  excise  commis- 
sioner wrote  to  claimant  with  reference  thereto  as  follows : 

"I  hereby  notify  you  that  no  appropriation  was  made  for  your  salary  as 
special  agent  or  for  that  of  any  other  special  agents  in  the  department  after 
March  31,  1920." 

The  claimant  ceased  to  do  work  for  the  department  after  March  30, 
1920,  but  refused  to  recognize  the  notice  from  the  excise  commission 
as  a  termination  of  his  services. 

[  1  ]  Under  section  7,  c.  39,  Liquor  Tax  Law  of  1909,  as  amended 
by  chapter  569,  §  1,  of  the  Laws  of  1918  (Consol.  Laws,  c.  34),  the 
excise  commissioner  has  power  to  hire  and  discharge  special  agents  at 
will,  except  and  unless  they  come  under  the  class  of  appointees  pro- 
vided for  in  section  22,  art.  2,  of  the  State  Civil  Service  Law  (Consol. 
Laws,  c.  7).  This  claimant  is  not  protected  by  that  law.  This  claimant 
was  not  appointed  for  any  definite  term  beyond  the  probationary  term 
aforesaid.  No  provision  is  made  by  statute  for  a  definite  term,  and 
consequenljy  is  governed  by  article  10,  §  3,  of  the  Constitution  of  the 
state  of  New  York.  State  Finance  Law  (Consol.  Laws,  c.  56)  §  35, 
provides  that  no  state  officer,  employee,  board  or  commission  shall  con- 
tract any  indebtedness  on  behalf  of  the  state,  in  excess  of  money  ap- 
propriated or-lawf ully  available  for  the  purpose. 

[Z]  I  think  it  clearly  appears  that  claimant  understood  that  the 
notice  from  the  excise  commissioner  terminated  his  services.  He  im* 
mediately  took  employment  with  an  insurance  company  at  an  increased 
salary;  if  his  contention,  that  his  services  were  not  terminated,  should 
prevail,  then  the  fact  that  he  took  other  employment  would  not  operate 
to  prevent  his  recovery  (Fitzsimmons  v.  City  of  Brooklyn,  102  H.  Y* 
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536,  7  N.  E.  787,  55  Am.  Rep.  835),  provided  it  can  be  held  that  his  ap- 
pointment was  for  a  definite  term,  which  is  not  the  case  here,  and  is 
referred  to  only  as  a  circumstance  leading  to  a  conclusion  that  he  un- 
derstood the  notice  of  the  commissioner  in  the  same  light  as  it  was 
understood  by  the  commission.  No  definite  prescribed  form  of  words 
is  needed.  Wardlaw  v.  Mayor,  etc.,  137  N.  Y.  194,  33  N.  E.  140; 
Lethbridge  v.  Mayor,  etc.,  133  N.  Y.  232,  30  N.  E.  975.  In  Martin 
V.  Insurance  Co.,  148  N.  Y.  117,  42  N.  E.  416,  it  was  held  that  a  con- 
tract for. so  much  a  year,  without  any  definite  term  fixed,  is  an  in- 
definite hiring,  and  may  be  terminated  at  will  by  either  party.  The 
judgment  should  be  affirmed. 
Judgment  unanimously  affirmed,  with  costs. 


(197  App.  Div.  751) 

SIEGEL  T.  SCHWABZCmLD. 

(Supreme  Court,  Appellate  Division,  First  Department    July  1,  1921.) 

1.  Bills  and  notes  <9=»519— finding  of  eertain  purpose  of  trade  acceptanee  held 
supported. 

Finding  that  trade  acceptance  given  by  defendant  to  plaintiff  was 
merely  to  secure  plaintiff  against  the  insolvency  of  a  third  person,  if  a 
sale  was  made  to  him  by  defendant  for  i>lalntiff,  held  supported  by  the 
evidence. 

Z.  Evidence  <e=»419(l)— Statemenit  of  consideration  of  contract  may  be  eon- 
tradioted  by  parol. 

While  statement  of  the  obligations  of  a  contract  cannot  be  altered  by 
parol,  statement  of  the  consideration  is  not  binding,  and  can  be  con- 
tradicted by  parol. 

3.  Evidence  ^=^444  (4) — ^Parol  admissible  to  show  that  trade  aeeeptance, 
flitating  It  was  made  on  purcfaaae  of  goods  was  to  beeome  effective  only 
in  ease  of  sale  to  another. 

Though  a  trade  acceptance  given  by  defendant  to  plaintiff  stated  that 
it  was  made  on  a  purchase  of  goods,  it  may  be  shown  by  parol  that  it  was 
to  become  effective  only  in  case  the  goods  were  sold  by  defendant  for 
plaintiff  to  a  third  person,  and  then,  stand  as  security  for  the  purchase 
price;  this  not  being  a  condition  subsequent,  but  a  condition  preceding 
liability  on  the  acceptance. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Goldye  Siegel  against  Monroe  M.  SchwarEchikL  'From 
a  judgment  entered  for  plaintiff  for  $3,999,  on  an  order  setting  aside  a 
verdict  after  trial  at  Trial  Term,  defendant  appeals.  Judgment  and 
order  reversed,  verdict  reinstated,  and  judgment  ordeced  entered 
thereon,  with  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Shaine  &  Weinrib,  of  New  York  City  (Edward  C.  Weinrib,  of  New 
York  City,  of  counsel),  for  appellant. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Morse  S.  Hirsch,  of 
New  York  City,  of  counsel,  and  Samuel  Meyers,  of  New  York  City, 
on  the  brief),  for  respondent. ' 

^c=>For  other  cases  see  same  toplo  &  KET-NUMBSR  m  all  Key-Numbered  DlgeirtB  *  Indexes 
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SMITH  J.  The  action  is  brought  upon  a  trade  acceptance  in  the 
sum  of  $3,725.45  by  the  assignee  thereof.  It  seems  that  the  plaintiff's 
assignor  was  a  maker  of  shirt  waists,  and  he  had  in  his  place  a  large 
quantity  of  georgettes,  which  are  pieces  of  silk.  These  he  wanted  to 
sell.  He  called  his  cousin,  Lester  WoUman,  who  was  working  for  the 
defendant,  and  thereafter  made  an  arrangement  with  the  defendant, 
whereby  the  defendant  should  take  the  silk  and  sell  it  for  the  plaintiff. 
The  commission  upon  the  same  is  a  matter  of  some  dispute,  but  it  is 
probably  immaterial  here.  The  defendant  thereafter  found  one  of  its 
old  customers  in  Los  Angeles,  a  man  by  the  name  of  Obrow,  who  want- 
ed some  of  these  silks,  but  would  only  pay  $2.32V^,  while  the  plaintiff's 
assignor  wanted  $2.35.  It  was  afterwards  agreed  that  they  might  be 
sold  fo;:  $2.32^,  and  it  is  claimed  on  the  part  of  the  plaintiff  that  the 
commission  was  increased  to  3  per  cent.,  and  on  the  part  of  the  de- 
fendant that  the  commission  was  decreased  from  4  per  cent,  to  3  per 
cent.  Plaintiff's  assignor  did  not  know  this  customer,  but  the  defend- 
ant did,  and  plaintiff's  assignor  was  not  willing  to  take  the  risk  imless 
the  defendant  would  give  him  a  trade  acceptance  for  the  amount  of 
merchandise,  which  is  the  trade  acceptance  which  was  afterwards  giv- 
en, and  upon  which  this  suit  is  brought. 

The  defendant  here  defends  as  against  this  trade  acceptance,  and 
seeks  to  prove  that  this  was  given  to  the  plaintiff  simply  to  secure  the 
plaintiff  against  the  insolvency  of  this  man  Obrow,  in  case  the  sale  was 
made  to  him,  and  the  jury  found  that  such  was  the  fact.  The  trial 
judge,  however,  seems  to  have  held  in  the  first  place  that  this  is  no  de- 
fense, because  it  would  vary  a  written  contract  by  parol ;  and,  second- 
ly, that  the  evidence  does  not  support  it. 

[1-3]  Upon  the  question  as  to  whether  the  finding  of  the  jury  is 
against  the  wei^t  of  evidence  I  think  that  it  was  not  against  the  weight 
of  evidence.  There  was  abundant  evidence  upon  which  such  fact 
could  be  found.  Here  was  a  delivery  of  these  goods  to  the  defendant 
to  sell  on  commission.  Upon  the  evidence  the  commission  was  changed 
and  the  price  was  changed.  It  is  true  that  the  trade  acceptance  states 
that  it  was  made  upon  the  purchase  of  goods.  The  statement  of  the 
consideration  did  not  bind  either  party  and  can  be  contradicted,  while 
tiie  statement  of  the  obligations  of  a  contract  cannot  be  altered  by 
parol  evidence.  The  evidence  was  competent  to  show  that  the  trade 
acceptance  was  to  become  effective  only  in  case  the  goods  were  sold  to 
Obrow,  and  then  stand  as  security  for  the  purchase  price.  This  is  not 
a  condition  subsequent ;  it  is  a  condition  preceding  the  liability  upon  the 
trade  acceptance.  Under  the  authorities,  this  fact  may  be  shown. 
Smith  v.  Dotterweich,  200  N.  Y.  299,  93  N.  E.  985,  S3  L.  R.  A.  (N.  S.) 
892;  Grannis  v.  Stevens,  216  N.  Y.  587,  111  N.  E.  263 ;  Title  Guaran- 
tee &  Trust  Co.  V.  Pam,  192  App.  Div.  268^-320,  182  N.  Y,  Supp.  824. 

Judgment  and  order  should  be  reversed,  with  costs,  and  verdict  re- 
instated, and  judgment  entered  thereon  with  costs.    All  concur. 
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PRATT  V.  LERMAN. 

(Supreme  Ck>urt,  Appellate  Division,  Third  Department.    July  7,  1921.) 

Depositions  ^:»36 — General  aTennent  of  good  faith  in  affidavit  for  eoaiini»- 
sion  is  not  sufficient. 

Plaintiff,  a  resident  of  Iowa,  and  transferee  of  notes  given  by  defendant 
to  a  manufacturing  company  in  Iowa,  brought  suit  on  the  notes  in  New 
York.  Defendant  alleged  that  the  notes  were  procured  by  fraud,  and 
that  plaintiff,  with  knowledge  of  the  fraud,  had  taken  a  transfer  of  the 
notes  as  a  part  of  a  general  scheme  to  collect  notes  taken  by  such  com- 
pany on  the  ground  of  bona  fide  purchase.  Held,  that  plaintiff's  affidavit 
for  a  conmiission  to  take  depositions  without  the  state  should  set  out 
the  clrcamstances  of  acquiring  the  notes,  the  price  paid  for  them,  etc.,  and 
a  general  averment  in  the  affidavit  of  purchase  for  value  In  good  faith  is 
not  sufficient  to  show  the  good  faith  required  in  the  application  by 
Code  Civ.  Proc.  {  889. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Madison  County  Court. 

Action  by  W.  I.  Pratt  against  Louis  Lerman.  From  an  order  by  the 
County  Judge,  granting  an  application  of  plaintiff  for  a  commission  to 
take  depositions  without  'the  state,  defendant  appeals.    Order  reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

D.  C.  Burke,  of  Oneida,  for  appellant. 

COCHRANE,  J.  The  action  is  brought  on  six  promissory  notes, 
for  $62  each  executed  by  the  defendant  to  the  order  of  the  Brenard 
Manufacturing  Company,  and  indorsed  by  said  company,  and  delivered 
to  the  plaintiff  before  maturity.  The  plaintiff,  a  resident  of  the  state 
of  Iowa,  has  procured  an  order  directing  that  a  commission  be  issued 
ta  take  his  testimony.  From  said  order  the  defendant  appeals,  on  the 
ground  that  the  application  therefor  is  not  made  in  good  faith.  Code 
of  Civil  Procedure,  §  889. 

The  defendant  alleges  that  the  manufacturing  company  procured 
said  notes  to  be  executed  by  him  through  artifice  and  fraud ;  that  he 
understood  them  to  be  part  of  an  arrangement  whereby  he  was  to 
become  an  agent  of  said  company  for  the  sale  of  phonographs,  and  that 
the  purpose  of  the  notes  was  to  show  that  goods  ordered  by  him  were 
to  be  payable  in  installments;  that  they  were  so  represented  to  him 
by  the  agent  of  the  company,  and  that  he  did  not  sign  them  with  the 
understanding  that  they  were  promissory  notes,  and  that  they  were 
without  consideration.  He  also  alleges  that  the  transfer  to  the  plain- 
tiff was  collusive,  and  that  plaintiff  had  knowledge  of  the  facts  under 
which  the  notes  were  procured  from  the  defendant,  and  that  he  is  not 
a  bona  fide  holder  for  value.  The  circumstances  on  which  the  de- 
fendant relies  to  connect  the  plaintiff  with  the  alleged  fraud  of  the 
company  are  that  said  company  has  its  principal  place  of  business  and 
conducts  its  operations  from  the  same  city  in  the  state  of  Iowa  where 
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the  plaintiff  resides ;  that  he  has  frequently  brought  actions  for  collec- 
tion of  similar  notes  of  the  company,  claiming  to  be  the  purchaser 
thereof  without  notice ;  and  that  there  is  no  reason  why  the  plaintiff,  if 
acting  in  good  faith,  could  not  collect  the  notes  against  the  indorser 
in  his  home  state,  without  proceeding  against  the  defendant  in  a  dis- 
tant state.  ^ 

To  these  allegations  the  plaintiff  makes  no  substantial  reply,  except 
his  own  conclusion  that  he  purchased  the  notes  in  good  faith  and  with- 
out knowledge  of  any  fraud  practiced  on  the  defendant.  His  affidavit 
is  evasive  and  unsatisfactory.  He  says  he  paid  value  for  the  notes, 
which  would  be  true,  if  he  had  paid  an  infinitesimally  small  amount 
therefor.  There  is  no  statement  as  to  how  much  he  paid,  nor  ex- 
planation of  the  circumstances  as  to  how  he  became  the  purchaser,  nor 
the  reason  for  so  purchasing  them;  nor  is  there  any  explanation  of 
why  he  seeks  redress  against  the  maker  of  the  notes  in  this  state  rather 
than  against  the  indorser  in  his  home  city  in  the  state  of  his  residence. 
Explanation  of  these  facts  and  circumstances  will  be  required  of  him  in 
the  execution  of  the  commission  which  he  has  procured,  and  it  is  only 
right  that  he  should  give  his  explanation  in  his  application  for  such 
commission,  so  that  the  defendant  and  the  court  may  be  enlightened 
on  the  question  of  his  good  faith.  The  facts  should  be  stated,  so  that 
the  court  rather  than  himself  may  determine  whether  he  has  acted  in 
good  faith,  and  whether  his  conduct  in  respect  to  the  transaction  is 
free  from  the  taint  of  fraud  which  is  alleged  against  his  transferor. 

It  is  true  that  the  question  here  is  not  the  good  faith  of  the  action, 
but  of  the  application  for  the  commission.  But  if  the  plaintiff  took  the 
notes,  and  instituted  an  action  thereon  in  bad  faith,  such  bad  faith  al- 
most necessarily  permeates  and  taints  the  application  for  a  commission, 
because  it  is  not  improbable  that  a  fraudulent  plaintiff  would  seek  to 
consummate  his  fraud  by  means  of  a  commission  rather  than  to  sub- 
ject himself  to  the  test  of  an  examination  in  the  presence  of  those  who 
are  to  determine  the  question  of  his  good  faith.  It  is  quite  true  that, 
an  innocent  plaintiff  would  naturally  seek  to  avoid  the  expense  of  a 
journey  to  attend  a  trial  in  this  state,  and  that  is  a  circumstance  to  be 
considered  in  the  plaintiff's  favor  in  connection  with  other  circum- 
stances. Our  criticism  of  his  present  attitude  is  that,  the  defendant 
having  made  a  direct  attack  on  the  sincerity  of  this  application  fortify- 
ing such  attack  by  facts,  the  plaintiff  should  meet  such  facts  by  ex- 
planation or  the  statement  of  other  facts  and  circumstances  within  his 
knowledge,  so  that  the  court  may  intelligently  determine  that  his 
application  for  this  commission  is  made  in  good  faith. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  application  denied,  with  $10  costs,  with  leave  to  the 
plaintiff  to  renew  the  same,  if  so  advised.  All  concur,  except  JOHN 
M.  KELLOGG,  P.  J.,  who  dissents. 
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UBWIS  ▼.  STATE. 

(Supreme  Ck>urt,  Appellate  Division,  Third  Department    July  7,  1921.) 


States  ^=»194— Allowanee  of  daim  for  death  of  nember  oi  National  Guaid 
due  to  Us  own  negUgenee  in  disregard  of  duties  m4  warranted  by  statutOb 

Laws  1918,  c.  611,  authorizing  the  Court  of  Claims  to  hear  and  deter- 
mine the  claim  for  damages  for  death  of  member  of  the  National  Guard, 
killed  in  the  performance  of  a  military  duty,  where,  on  finding  of  court 
that  Injuries  were  so  sustained  did  not  warrant  the  court  in  allowance 
of  claim,  where  the  evidence  showed  that  he  was  injured  by  his  own 
negligence  in  disregard  of  his  duties  as  a  soldier,  since  allowance  of 
claim  under  the  circumstances  would  be  a  pure  gift,  and  in  violation  of 
the  (Constitution. 

Appeal  from  Court  of  Claims. 

Claim  by  Andrew  Lewis,  as  administrator  of  the  goods,  chattels, 
and  credits  of  Julius  Lewis,  deceased,  against  the  State  of  New 
York.  From  a  judgment  of  the  Court  of  Claims  for  plaintiff  (112 
Misc.  Rep.  667,  183  N.  Y.  Supp.  653),  the  State  appeals.  Judg- 
ment reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (H.  C.  Henderson,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

Kremer  &  Leavitt,  of  New  York  City,  and  Brackett,  Todd,  Wheat 
&  Wait,  of  Saratoga  Springs  (Samuel  Leavitt,  of  New  York  City,  and 
Benjamin  P.  Wheat,  of  Saratoga  Springs,  of  counsel),  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  The  plaintiff's  intestate  was  a  mem- 
ber of  the  National  Guard.    The  company  was  going  into  camp — 

"and  the  various  articles  belonging  to  the  said  company  intended  to  be  used 
at  the  camp  were  placed  in  boxes  and  lowered  from  the  upper  balconies  of 
the  said  armory.  The  said  boxes  containing  said  articles  were  being  lowered 
from  the  upper  balcony  to  the  drill  floor  of  the  said  armory,  which  was  a  dis- 
tance of  about  40  feet,  by  means  of  a  block  and  fall.  The  said  Julius  Lewis 
after  doing  the  work  on  the  ground  floor  of  the  said  armory,  of  untying  the 
said  boxes  from  the  said  hoist  and  pushing  them  aside,  was,  together  with 
other  members  of  the  same  company,  requested  by  the  commanding  officer  in 
charge  to  go  to  the  company  room  adjoining  or  near  said  balcony,  there  being 
more  work  to  be  done  there,  and  that  the  said  Julius  Lewis  was  thereupon 
hoisted  by  means  of  the  said  block  and  fall  by  two  enlisted  men,  he  holdini; 
fast  to  the  rope  which  was  connected  with  the  pulley  on  said  block,  and  as  he 
reached  the  top  balcony,  while  being  so  hoisted,  he  loosened  one  hand  and 
reached  out  for  the  rail  of  the  said  balcony,  and  in  so  doing  slipped  and  feU 
to  said  drill  floor,  striking  the  boxes  which  had  been  lowered  as  aforesaid, 
and  received  the  said  injuries  from  which  he  died  as  aforesaid.** 

The  court  found  the  facts  as  above,  and  that  there  was  no  evidence 
tending  to  show  that  the  state  or  any  officer  or  representative  there- 
of failed  or  neglected  to  perform  any  duty  or  obligation  which  it, 
or  he,  owed  to  the  deceased  at  the  time  and  place  of  the  accident  which 
resulted  in  his  death,  and  that  his  death  was  due  to  his  own  care- 
lessness and  negligence.     It  is  difficult  under  Babcock  v.  State,  190 
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App.  Div.  147,  180  N.  Y.  Supp.  3,  to  see  how  the  state  can  be  made 
liable  for  his  death. 

Chapter  611  of  the  Laws  of  1918,  the  so-called  Enabling  Act,  is  very 
broad.  It  permits  the  Court  of  Claims  to  hear,  audit,  and  determine 
the  claim  of  the  widow  and  daughter  against  the  state — 

"for  damages  for  the  death  of  said  deceased,  alleged  to  have  been  caused  by 
personal  Injuries  alleged  to  have  been  sustained  by  him  on  or  about  the  13th 
day  of  July,  1916,  while  at  work  as  an  enlisted  member  of  the  21st  Company, 
Coast  Artillery  Cbrps  of  the  National  Guard,  New  York,  in  the  Armory  of  the 
9th  Coast  Defense  Command,  at  125  West  14th  street,  in  the  dty  and  county 
of  New  York,  engaged  in  hoisting  and  lowering  cases  peitaining  to  his  said 
company  or  to  said  armory,  or  to  the  military  establishment  of  the  state 
of  New  York,  or  to  military  service,  by  reason  of  hia  being  precipitated  and 
falling  from  above  the  balcony  to  the  drill  floor  of  said  armory  and  striking  his 
head  against  a  case;  that  in  conducting  such  hearing,  the  court  shall  not 
be  bound  by  common-law  or  statutory  rules  of  evidence  or  by  technical  or 
formal  rules  of  procedure,  but  may  conduct  the  same  in  such  manner  as  to 
ascertain  the  substantial  rights  of  the  parties;  and  if  the  court  finds  that 
such  injuries  were  so  sustained,  damages  therefor  shall  constitute  a  legal 
and  valid  claim  against  the  state,  and  the  court  shall  award  to  and  render 
judgment  for  the  claimants  for  such  sum  as  shall  be  Just  and  equitable,  not- 
withstanding the  lapse  of  time  since  the  accruing  of  damages,  provided  the 
claim  herein  is  filed  with  the  Court  of  Claims  within  one  year  after  this  act 
takes  effect." 

It  is  quite  evident  from  the  last  sentence  of  the  act  that  it  in- 
tended to  relieve  the  claimant  from  default  in  not  filing  the  claim  in. 
time.  See  Code  Civ.  Proc  §  264.  If  it  intended  to  go  further  than 
that,  the  case  must  fall  within  Munro  v.  State,  223  N.  Y.  208,  119  N.  E. 
444,  where  it  was  held  that  a  statute  substantially  like  this  did  not  allow 
the  claim,  or  compel  the  Court  of  Claims  to  allow  it,  but  permitted  the 
court  to  hear  and  determine  the  case  according  to  the  law  and  equity, 
and  if  there  was  a  liability,  to  enforce  it  against  the  state.  At  the  most, 
in  the  Munro  Case  a  moral  obligation  was  ripened  into  a  legal  claim.  If 
the  claimant  had  been  injured  in  this  case  while  performing  a  military 
duty,  and  without  any  fault  on  his  part,  very  probably  the  case  would 
fall  under  section  220  of  the  Military  Law  (Consol.  Laws,  c.  36),  which 
gives  a  pension. 

If  there  was  no  moral  obligation  against  the  state  to  make  good 
the  loss  for  his  death,  there  is  no  reason  why  it  should  pay  for  a 
death  caused  by  negligence  of  the  deceased  and  by  his  clear  violation 
of  duty.  He  was  engaged  in  horse  play,  demonstrating  to  his  asso- 
ciates his  alertness  and  courage,  and  he  overestimated  himself  in  that 
respect.  In  the  Munro  Case,  and  the  other  cases  where  similar  leg- 
islation has  been  sustained,  there  has  been  an  apparent  equity  in  favor 
of  the  claim.  Here,  as  matter  of  fact,  there  is  none.  The  Enabling 
Act  foreshadows  that  the  claimant  was  injured  while  performing  a 
military  duty.  The  evidence  shows  such  was  not  the  fact,  and  that 
he  was  injured  by  his  own  negligence  and  in  disregard  of  his  duties 
as  a  soldier.  A  payment  by  the  state  to  the  widow  and  child  under 
these  circumstances  would  be  a  pure  gift  and  in  violation  of  the  Con- 
stitution. 

If  we  concede  the  validity  of  the  statute,  as  authorizing  the  court 
to  give  damages  for  a  legal  or  moral  obligation,  the  evidence  does 
189N.Y.S.— 86 
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not  bring  the  case  within  it,  as  it  established  that  the  death  resulted 
in  a  manner  different  from  that  stated  in  the  act.  The  Legislature 
cannot  direct  or  authorize  the  payment  of  a  claim  where  there  is  no 
legal  or  moral  obligation  against  the  state.  It  cannot,  by  declaring 
that  there  is  a  moral  obligation,  where  there  is  none,  create  a  liability. 
I  favor  a  reversal,  and  a  dismissal  of  the  claim. 
Judgment  reversed,  and  claim  dismissed,  with  costs.    All  concur. 

COCHRANE,  J.  (concurring).  The  Enabling  Act  (Laws  of  1918. 
chapter  611)  recites  that  the  injuries  of  the  deceased  .are  alleged  to 
have  been  sustained  while  "engaged  in  hoisting  and  lowering  cases," 
and  then  provides  that  "if  the  court  finds  that  such  injuries  were  so 
sustained"  it  shall  award  judgment  in  favor  of  the  claimant.  The  evi- 
dence discloses  and  the  court  finds  that  the  deceased  was  not  "en- 
gaged in  hoisting  and  lowering  cases"  when  he  received  his  injury. 
The  finding  is  that  it  was  "after  the  last  case  or  box  had  been  low- 
ered." Nor  was  he  doing  anything  when  injured  which  was  pertinent 
or  incidental  to  the  work  of  "hoisting  and  lowering  cases."  The  facts 
stated  in  the  statute  as  a  condition  of  a  judgment  in  favor  of  the 
claimant  having  been  found  not  to  exist,  tihere  is  no  basis  for  such 
judgment.  I  therefore  agree  that  the  judgment  should  be  reversed, 
and  the  claim  dismissed. 


LA  ROSE  v.  SHAUGHNESSY  ICE  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  Appeal  and  error  <@»927(S)— Appellaiil  entitled  to  mofli  favorable  view  of 

testimony. 

On  judgment  of  nonsuit,  appellant  Is  entitled  to  the  most  favorable 
view  of  the  testimony  which  the  jury  might  properly  take. 

2.  NegUgeoee  <d=»22H— Child  permitted  to  ride  on  tmdk  not  to  be  treated  as 


A  minor  10  years  of  age,  permitted  to  climb  on  a  motor  truck  by  the 
driver  thereof,  was  not  subject  to  the  treatment  of  a  mere  trespasser,  and 
the  owner  of  the  truck  owed  him  a  higher  duty  than  to  merely  refrain 
from  doing  him  a  wanton  injury. 

3.  Negligence  <@=>22^ — ^Motw  trade  driver  lield  negligent  as  to  child  riding. 

Where  motor  truck  driver  i>ermltted,  If  not  invited,  a  10  year  old  child 
to  ride,  he  did  not  discharge  his  duty  to  such  child,  where  he  slowed  down 
the  truck  after  the  child  had  ridden  a  considerable  distance  and  told  him 
to  get  off,  and,  without  giving  him  an  opportunity  to  do  so,  increased  the 
speed,  resulting  in  injury  to  the  child. 

4.  Master  and  servant  <&=^303 — Owner  of  motor  truck  liable  for  n^Iigence  of 

driver,  incompetent  under  statute. 

An  owner  of  a  motor  truck,  who  violated  Highway  Law,  {  282,  subd. 
2,  by  employing  a  driver  under  18  years  of  age,  was  liable  for  negligence 
on  the  part  of  the  driver,  in  carrying  boys  on  the  truck,  because  It  must 
be  presumed  that,  if  the  car  had  been  properly  operated  for  the  purposes 
for  which  it  was  designed,  the  accident,  resulting  in  injury  to  a  child, 
would  not  have  happened. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  4  Indexsi 
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Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Brooks  T.  La  Rose,  an  infant,  by  Frederick  J.  La  Rose, 
his  guardian  ad  litem,  against  the  Shaughnessy  Ice  Company.  Judg- 
ment for  defendant,  dismissing  the  complaint,  and  plaintiff  appeals. 
Judgment  reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD. 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Thomas  F.  Galvin,  of  Troy,  for  appellant. 
Thomas  F.  Powers,  of  Troy,  for  respondent. 

WOODWARD,  J.  [1]  The  plaintiff,  a  boy  about  10  years  of  age, 
appearing  by  his  guardian  ad  litem,  was  seriously  injured  on  the  28th 
day  of  September,  1918,  in  the  city  of  Troy,  while  alighting  from  an 
automobile  truck.  In  company  with  a  boy  15  years  of  age,  who  had 
been  sent  by  the  plaintiff's  father  to  look  after  him,  the  plaintiff,  in 
returning  from  a  Liberty  Loan  parade,  climbed  upon  an  automobile 
truck  owned  and  operated  by  the  defendant,  and  in  the  immediate 
charge  of  one  Harold  Esmond,  who  was  at  the.  time  about  16  years 
of  age.  The  plaintiff  climbed  upon  the  seat  with  the  driver,  rode  there 
for  some  distance,  when  he  changed  positions  with  his  companion,  the 
latter  getting  upon  the  seat,  while  the  plaintiff  took  his  place  upon 
the  running  board.  This  change  of  position  appears  to  have  taken 
place  two  or  three  times.  At  the  immediate  time  of  the  accident 
the  plaintiff  was  on  the  running  board  of  the  car,  which  was  passing 
along  Fifth  avenue,  from  First  to  Fifth  street.  As  the  car  approached 
Fifth  street,  Esmond  slowed  down  the  car,  called,  "All  off !"  and  the 
plaintiff,  in  obedience  to  the  suggestion,  let  go  of  one  of  the  iron  bars 
to  which  he  was  clinging,  and  prepared  to  alight.  While  in  this  po- 
sition, Esmond  increased  the  speed  of  the  car,  turning  into  Fifth 
street,  and  the  plaintiff  fell  off,  rolling  under  the  car  in  such  a  manner 
as  to  be  run  over  and  seriously  injured.  At  least  there  is  evidence 
from  which  the  jury  might  find  these  facts,  and  the  appellant  is  en- 
titled, on  a  judgment  of  nonsuit,  to.  the  most  favorable  view  of  the 
testimony  which  the  jury  might  properly  take. 

[2,3]  It  seems  to  us  entirely  clear  that  the  plaintiff  is  not  sub- 
ject to  the  treatment  of  a  mere  trespasser;  that  the  defendant  owed 
him  a  higher  duty  than  to  merely  refrain  from  doing  him  a  wanton 
injury.  The  city  was  astir  wSh  the  crowd  which  had  assembled  to 
witness  a  parade;  the  street  cars  and  public  busses  were  crowded 
to  overflowing,  and  these  boys,  with  others,  were  permitted,  if  not 
invited,  to  ride  upon  the  defendant's  truck.  While  it  appears  that 
they  climbed  upon  the  car  from  the  rear  there  is  nt)  legitimate  reason 
for  assuming  thart  this  was  done  without  the  knowledge  of  the  driver 
of  the  car,  for  both  of  these  boys  climbed  upon  the  seat  with  him  and 
rode  for  considerable  distances,  and  the  plaintiff's  companion  appeared 
to  know  the  driver.  Knowing  their  presence  upon  the  car,  the  driver 
slowed  down,  told  them  all  to  get  off,  and  then,  without  giving  them 
an  opportunity  to  do  so,, he  increased  the  speed  and  the  result  com- 
plained of  followed.     Can  it  be  said  that  a  driver  of  mature  years 
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would  be  discharging  the  obligations  of  the  defendant  under  these  cir- 
cumstances ?    We  think  not. 

[4]  Section  282,  subd.  2,  of  the  Highway  Law  (Consol.  Laws,  c 
25),  provides  that — 

"No  person  shall  operate  or  drive  a  motor  rehicle  who  is  under  eighteen 
years  of  age,  unless  such  person  Is  accompanied  by  a  duly  licensed  chauffeur 
or  the  owner  of  the  motor  yehide  being  operated." 

It  is  obvious  that  the  Legislature,  which  might  have  excluded  such 
motor  vehicle  from  the  highways  altogether,  had  a  right  to  prescribe 
the  conditions  on  which  it  might  be  operated,  and  that  it  attempted 
to  place  such  vehicles  in  charge  of  responsible  persons;  there  must 
be  a  licensed  chauffeur  or  the  owner  of  the  car  present  at  all  times,  in 
order  that  the  vehicle  could  be  lawfully  operated.  In  other  words, 
the  Legislature  deemed  it  important  that  motor  vehicles  should  be  in 
the  immediate  charge  of  persons  of  mature  years  and  responsibility, 
and  the  defendant's  negligence  in  the  present  case  consists  in  employ- 
ing a  person  whom  the  law  presumes  to  be  incompetent.  Presumably, 
if  the  owner  of  this  truck,  designed  for  carrying  heavy  loads,  had  been 
personally  present,  he  would  not  have  permitted  a  lot  of  boys  to  get 
upon  it  and  to  change  positions,  as  the  plaintiflf  and  his  companion  did 
while  the  car  was  in  motion,  and  this  would  have  been,  or  should 
have  been,  the  case  if  the  car  had  been  in  charge  of  a  duly  licensed 
chauffeur.  It  was  negligence  on  the  part  of  the  driver  to  carry  these 
boys  in  the  first  instance,  and  the  defendant  having  employed  a  known 
incompetent  chauffeur  it  was  chargeable  with  the  primary  negligence, 
and  with  the  results  which  followed,  because  it  must  he  presumed  that 
if  the  car  had  been  properly  operated  for  the  purposes  for  which  it 
was  designed  the  accident  would  not  have  happened. 

The  defendant  cannot  be  heard  to  say,  while  operating  its  car  in 
violation  of  law,  that  it  owed  the  plaintiff  no  higher  duty  than  that 
which  it  owed  to  a  m^re  trespasser.  The  defendant  itself  was  a  tres- 
passer upon  the  public  highways,  because  it  had  its  car  there  in  vio- 
lation of  law,  and  the  rule  has  been  recognized  from  an  early  day  in 
the  jurisprudence  of  this  state  that — 

"  *No  cause  of  action  can  arise  from  an  undertaking  prohibited  by  statute, 
whether  the  contract  is.  malum  in  se  or  malum  prohibitum.'  Peck  v.  Burr, 
10  N.  Y.  2©4,  299."  Village  of  Ft.  Edward  v.  Fish,  156  N.  Y.  363,  373,  50  N. 
E.  973,  975. 

And  it  may  be  doubted  whether  the  plaintiff's  alleged  contributory 
negligence  could  be  availed  of  by  a  defendant  who  produced  the  ac- 
cident in  the  very  act  of  violating  the  provisions  of  a  positive  statute. 
It  was  negligent  to  permit  the  boys  to  get  onto  this  car;  it  may  not 
be  assumed  that  they  would  have  been  permitted  tO|  be  on  the  car  if 
it  had  been  lawfully  operated.  Being  upon  the  car,  to  the  knowledge 
of  the  person  in  charge,  it  was  little  short  of  wanton  disregard  of 
human  life  to  command  them  all  to  get  off,  and  then  increase  the 
speed  of  the  car  around  a  corner,  as  the  evidence  shows  was  done  in 
the  present  case.  We  can  hardly  conceive  of  a  mature  and  competent 
person  doing  what  the  defendant's  unlaw:lul  chauffeur  did  in  the  pres- 
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ent  instance,  and  we  cannot  believe  that  the  law  is  satisfied  by  the 
judgment  in  this  case. 

The  plaintiff  clearly  presented  evid^ce  entitling  him  to  go  to  the 
jury,  and  it  was  error  to  grant  the  motion  of  the  defendant.  It  does 
not  seem  necessary  to  review  the  authorities  cited  by  the  appellant, 
though  it  seems  clear  that  the  case  of  Gallenkamp  v.  Garvin  Co.,  91 
App.  Div.  141,  86  N.  Y.  Supp.  378,  as  finally  disposed  of  upon  the 
dissenting  opinion  of  Ingraham,  J.,  in  179  N.  Y.  588,  99  N.  E.  718, 
foreshadows  the  conclusion  here  reached,  and  that  it  is  in  harmony 
with  the  spirit  of  the  law  generally. 

The  judgment  appealed  from  should  he  reversed,  and  a  new  trial 
granted^  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(197  App.  Wv.  754) 

MAUTNER  T.  EITINGON  et  al. 

(Supreme  Court,  Appellate  DlTlsioii,  First  Department    July  1,  1921.) 

L  Corporations  <&=>610  (2)— Alleffed  contract  beiwera  stoddioiders  to  share 
losses  in  winding  up  corporation  lield  not  indeflnltie. 

In  an  action  by  a  stockholder  to  recover  for  a  share  of  losses  suffered 
in  the  winding  up  of  a  corporation,  pursuant  to  contract  between  plain- 
tiff and  defendant  stockholders,  a  demurrer,  based  on  the  ground  that 
the  contract  alleged  was  indefinite,  Jield  properly  overruled. 
2.  Corporations  ^s>S10(2) — Complaint  by  stockliolder  in  action  on  contract 
to  share  losses  of  winding  up  corporation  held  insufficient. 

In  an  action  to  recover  for  losses  by  plaintiff  stockholder  in  winding 
up  a  corporation,  pursuant  to  a  coi^tract  with  defendant  stockholders, 
whereunder  it  was  agreed  that  they  should  share  the  losses  in  winding  up 
the  corporation,  the  complaint,  which  simply  alleged  that  plaintiff  sus- 
tained losses,  without  alleging  whether  or  not  defendant  also  suffered  a 
loss,  was  insufficient. 

Smith,  J.  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julius  Mautner  against  Mottv-  Eitingon  and  another. 
From  an  order  overruling  a  demurrer  to  the'complaint,  the  named  de- 
fendant appeals.  Order  reversed,  motion  denied,  and  demurrer  sus- 
tained, with  leave  to  plaintiff  to  serve  amended  complaint. 

See,  also, App.  Div. ,  189  N.  Y.  Supp.  567. 

Ai^ed  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Hays  &  Wadhams,  of  New  York  City  (John  Schulman,  of  New  YorV 
City,  of  counsel),  for  appellant 
Bertram  Sommer,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  complaint  alleges  that  the  defendants,  together  with 
one  Waldemar  Eitingon,  now  deceased,  were  copartners,  and  that 
the  plaintiff  and  one  Ahlswede  were  also  copartners,  and  that  in 
October,  1914,  the  plaintiff's  and  defendants'  copartnerships  were  hold- 
ers  of  stock  in  equal  amounts  in  a  corporation  known  as  the  F.  G. 

«=5>For  other  cases  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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Wright  Fur  Company.  This  corporation  was  indebted  to  the  plain- 
tiff's copartnership  in  the  sum  of  $59,000,  payment  of  which  was  de- 
manded. As  the  corporation  was  unable  to  pay,  Ahlswede,  the  plain- 
tiff, and  defendants  entered  into  an  agreement  wherein  the  plaintiflt 
and  Ahlswede  agreed  to  forbear  from  suit  on  the  indebtedness,  and  it 
was  agreed  that  the  affairs  of  the  said  corporation  should  be  wound  up 
and  that  any  loss  incurred  in  the  winding  up  of  the  affairs  of  said  cor- 
poration would  be  shared  equally  by  the  two  copartnerships.  The  only 
memorandum  of  said  agreement  that  was  reduced  to  writing  was  the 
following: 

"October  8,  1914. 
"We  hereby  agree  to  share  the  losses,  whatever  they  may  be,  out  of  th« 
winding  up  of  the  F.  Q.  Wright  Tut  Company  equally. 

"W.  Bitingon  &  Co. 

"Mautner  &  Ahlswede." 

The  complaint  further  alleges  that  the  plaintiff's  copartnership  for- 
bore from  suit ;  that  the  affairs  of  the  corporation  were  wound  up  and 
settled;  that  the  plaintiff's  copartnership  suffered  a  loss  of  $13,913.90, 
of  which  sum  it  demanded  one-half,  or  $6,956.95  of  the  defendants; 
that  payment  thereof  was  refused ;  and  that  the  plaintiff  has  duly  per- 
formed all  the  terms  and  conditions  of  the  agreement  on  his  part  to  be 
performed. 

[1]  The  defendant's  demurrer  on  the  ground  of  insufficiency  was 
overruled.  The  first  point  of  the  appellant  is  that  the  contract  was  in- 
definite. He  treats  the  written  memorandum  as  the  entire  contract, 
whereas  it  is  evident  that  the  writing  did  not  set  forth  the  entire  engage- 
ment of  the  parties.  The  contract  was  partly  oral  and  partly  written* 
as  stated  in  the  complaint.  The  contract  was  not  so  indefinite  and 
uncertain  that  its  meaning  could  not  be  understood,  for  the  parties 
acted  under  it,  and  it  is  fully  executed,  except  as  to  the  sharing  of 
losses. 

[2]  But  in  my  opinion  the  complaint  is  insufficient.  The  engagement 
was,  not  that  the  defendants  would  pay  one-half  of  the  loss  suffered 
by  the  plaintiff,  but  that  they  would  share  equally  the  losses  arising  out 
of  the  liquidation  of  the  corporation.  If  the  plaintiff  wound  up  the 
affairs  of  the  corporation,  and  paid  the  debts,  and  thus  bore  the  entire 
loss  of  the  corporation,  then  he  would  have  a  right  to  demand  one-half 
thereof  from  the  defendants.  The  complaint  lacks  such  allegation. 
While  it  may  be  that  the  plaintiff  suffered  a  loss,  the  defendants  also 
may  have  suffered  a  loss  by  the  winding  up  of  the  corporation. 

The  order  should  be  reversed,  with  $10  costs,  ^nd  the  demurrer  sus- 
tained, with  $10  costs,  with  leave  to  the  plaintiff  to  serve  an  amended 
complaint  within  10  days  of  the  service  of  a  copy  of  the  order  entered 
herein,  with  notice  of  entry  thereof,  upon  payment  of  the  costs  hereby 
imposed. 

CLARKE,  P.  J.,  and  DOWLING  and  GREENBAUM,  JJ.,  concur. 
SMITH,  J.,  dissents. 
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MAUTNER  V.  EITINGON  ei  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  1,  1921.) 

1.  Pairtnersldp  '<&=»137— Effect  of  instniment  under  seal  signed  by  one  partner. 

The  general  rule  at  common  law  was  that  one  partner  had  no  implied 
authority,  hy  virtue  of  the  partnership  relation  alone,  to  bind  the  firm 
*or  other  partners  by  instruments  under  seal,  and  hence  a  sealed  instru- 
ment, executed  in  the  name  of  a  firm  by  one  of  its  members,  without 
proper  authority,  where  a  seal  was  necessary,  was  the  deed  of  such 
member  only,  and  he  alone  was  bound  by  it;  but  if  a  partner  executes 
an  instrument  under  seal  that  is  not  by  law  or  by  the  custom  of  trade 
required  to  be  under  seal,  and  which  would  bind  the  partners,  if  it 
were  executed  as  a  simple  contract,  it  will  bind  them,  the  seal  being 
regarded  as  surplus. 

2.  Partnership  <S==>125 — ^Each  partner  general  agent  of  partnenhlp. 

Each  partner  is  the  general  agent  of  the  partnership  and  of  the  other 
members  of  the  firm  for  the  transaction  of  the  partnership  business,  and 
hence,  where  one  partner  signs  a  contract  in  the  name  of  .the  partnership, 
It  is  binding  on  other  members  of  the  partnership,  though  not  specifically 
mentioned. 

3.  Contraets  <@=»41— Ratified  by  aeeepting  benefit  thereonder. 

Persons  doing  business  under  a  contract  for  nearly  10  years,  realizing 
large  profits  therefrom,  impliedly  ratified  the  contract. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julius  Mautner  against  Motty  Eitingon  and  another. 
From  an  order  overruling  a  demurrer  to  tiie  complaint,  the  named 
defendant  appeals.  Order  affirmed,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer. 

See,  also, App.  Div. ,  189  N.  Y.  Supp.  565. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Hays  &  Wadhams,  of  New  York  City  (John  Schulman,  of  New  York 
City,  of  counsel),  for  appellant. 

Bertram  Sommer,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  action  is  brought  against  Charles  Eitingon  and 
Motty  Eitingon,  individually  and  as  surviving  copartners  of  W.  Eitin- 
gon &  Co.,  for  an  accounting  of  a  joint  adventure  entered  into  pursuant 
to  a  written  contract  under  seal.  The  complaint  alleges  that  at  all  the 
times  therein  mentioned,  and  at  the  time  of  the  making  of  the  agree- 
ment, defendants  were,  with  one  Waldemar  Eitingon,  now  deceased, 
copartners  doing  business  under  the  name  and  style  of  W.  Eitingon  & 
Co.  The  agreement,  a  copy  of  which  is  set  forth  in  the  complaint,  re- 
cites that  it  was  made  between  Waldemar  Eitingon,  of  the  city  of  New 
York,  and  Charles  Eitingon,  of  the  city  of  Leipsic,  Germany,  copartners 
doing  business  under  the  firm  name  of  W.  Eitingon  &  Co.,  and  the  plain- 
tiff and  one  Ahlswede  copartners  doing  business  imder  the  firm  name 
of  Mautner  &  Ahlswede,  and  it  is  signed  and  sealed  as  follows 

"W.  Eitingon  &  Co.  [Seal.] 
"Mautner   &   Ahlswede    [Seal.]." 

The  agreement  was  terminated  by  mutual  consent  on  Januarv  1, 

1920. 

* 

Qs^For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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[1  ]  The  point  urged  in  support  of  the  demurrer  is  that  the  defendant 
Motty  Eitingon  is  not  named  as  a  party  to  the  agreement,  and,  as  it  is 
under  seal,  he  cannot  be  held  liable  thereon,  because  the  complaint  con- 
tains no  allegation  that  he  ratified,  approved,  or  confirmed  the  contract, 
nor  any  allegation  that  he  knowingly  received  any  benefits  thereunder. 
In  my  opinion  the  objection  is  not  well  foimded. 

"Each  partner  possessed  the  powers  that  the  law  attributes  to  a  member 
of  a  partnership  of  that  nature.  Each  constituted  the  other  his  agent  for 
the  purpose  n^  ^^nteriug  into  all  contracts  for  him  and  for  the  partnership, 
within  the  scope  of  the  partnership  business.*'  First  Nation^  Bank  v.  Farson, 
226  N.  Y.  218,  221,  123  N.  E.  490. 

The  general  rule  at  common  law  was  that  one  partner  had  no  im- 
plied audiority,  by  virtue  of  the  partnership  relation  alone,  to  bind  the 
firm  or  other  partners  by  instruments  under  seal;  hence  a  sealed  in- 
strument, executed  in  the  name  of  a  firm  by  one  of  its  members,  with- 
out proper  authority,  where  a  seal  was  necessary,  was  the  deed  of  such 
member  only,  and  he  alone  was  bound  by  it.  Gibson  v.  Warden,  14 
Wall.  244,  247,  20  L.  Ed.  797.  The  reason  of  this  rule  was  that,  as  a 
partnership  is  ordinarily  formed  for  the  purpose  of  conunercial  trans- 
actions, and  the  contracts  and  documents  used  in  such  transactions  do 
not  require  seals,  authority  to  one  partner  to  execute  a  deed  of  the 
proper^  of  the  copartnership,  or  a  bond,  which  is  required  to  be  under 
seal,  cannot  be  inferred,  but  must  be  specially  conferred,  or  the  act 
subsequently  ratified ;  such  instruments  not  being  within  the  usual  scope 
of  the  purposes  of  the  partnership. 

Where  a  certain  class  of  sealed  instruments'  was  ordinarily  used  in 
the  course  of  the  business  to  transact  which  the  partnership  was 
formed,  so  that  the  use  of  them  was  necessary  to  the  transaction  of  the 
business,  implied  power  to  one  partner  to  execute  them  in  the  name  of 
the  firm  was  recognized,  and  his  signing  and  sealing  in  the  firm  name 
bound  the  partnership  and  the  individual  members.  Thus  a  charter 
party,  which  is  always  a  sealed  instrument,  executed  by  one  member 
of  a  firm  in  the  partnership  name,  bound  all.  Straffin,  Adm'r,  v.  New- 
ell, T.  U.  P.  Charlt.  (Ga,)  163,  4  Am.  Dec.  705.  It  logically  follows 
that,  if  the  partner  executes  an  instrument,  which  is  not  by  law  or  by 
the  custom  of  trade  required  to  be  under  seal,  and  which  would  bind 
the  partners  if  it  were  executed  as  a  simple  contract,  it  will  bind  them, 
although  there  may  have  been  an  unnecessary  seal  attached,  and  the 
seal  is  regarded  as  surplusage.  Gibson  v.  Warden,  supra;  Worrall  v. 
Munn,  5  N.  Y.  229,  243,  55  Am.  Dec.  330,  and  cases  there  cited. 

[2]  Each  partner  is  the  general  agent  of  the  partnership  and  of  the 
other  members  of  the  firm  for  the  transaction  of  the  partnership 
business.  The  contract  in  this  action  was  a  commercial  transaction 
entered  into  in  the  course  of  its  business  and  for  its  benefit.  A  seal 
was  not  necessary  to  give  it  validity,  nor  are  such  contracts  usually 
executed  under  seal  by  merchants.  It  is  a  case  where  an  agent,  duly 
authorized  to  make  the  contract,  placed  an  unnecessary  seal  on  it. 
Therefore  Motty  Eitingon,  being  a  member  of  the  partnership  of  W. 
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Eitingon  &  Co.,  was  bound  by  the  contract,  although  not  specifically 
mentioned  therein. 

[3]  Furthermore,  the  allegations  in  the  complaint  that  the  parties  for 
nearly  10  years  did  business  under  the  contract,  and  that  the  defendants 
realized  large  jwofits  therefrom,  and  have  not  accounted  to  the  plaintiff 
therefor,  tend  to  show  that  the  defendants,  by  accepting  the  benefits  of 
the  contract  have  impliedly  ratified  it.  The  complaint  states  a  cause  of 
action  against  the  defendants. 

The  order  overruling  the  demurrer  and  granting  leave  to  withdraw 
the  demurrer  and  answer  is  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


SCHUNNiaMUNK  CONST.  CO.  ▼.  STATB. 

(Court  of  Claims  of  New  York.    March  28,  1918.) 

1.  Highways  <&=>113(4)-— State  liable  to  contractor  for  inereosecl  cost,  caused 
by  engineei's  intorferenee  with  nataral  progrem  of  wvrli. 

Where  the  state  engineer  prevented  a  highway  contractor  from  con- 
structing a  concrete  wall  and  abutments  in  the  natural  progress  of  the 
work,  when  its  machinery  and  men  were  at  the  site,  and  thereafter  re- 
quired the  contractor  to  construct  the  wall  and  abutments  when  the 
weather  was  inclement  and  the  machinery  and  men  had  to  be  moved  for 
that  purpose,  the  state  is  liable  to  the  contractor  for  the  increased  cost 
of  the  work  thereby  occasioned. 

t.  Highways  ^=»llZii)^-'ttegaurdkeM  of  nepligeoee  stale  liable  for  inoreased 
eost  due  to  ordering  eommencennent  of  work  before  ligiit  of  way  was  se- 
cured. 

The  liabiUty  of  a  state  to  a  contractor  for  ordering  him  to  commence 
work  before  all  the  rights  of  way  were  secured,  as  a  result  of  which 
the  work  was  delayed  and  the  expense  thereby  increased,  Is  based  upon 
breach  of  contract,  not  on  tort,  so  that  it  is  immaterial  that  the  state 
was  not  negligent  in  ordering  the  work  begun. 

3.  Highways  <^=»113  (4)  — Igooranee  of  wbetlier  county  had  secured  riglite  of 

way  held  not  to  defeat  staters  liability  for  increased  cost  caused  by  pre- 
mature order  to  commence  work. 

'  A  state's  liability  to  a  contractor  for  expense  caused  by  its  ordering 
commencement  of  the  work  before  the  necessary  rights  of  way  were  se- 
cured is  not  defeated  by  the  plea  that  the  contractor  is  presumed  to  know 
that  Highway  Law,  {  148,  requires  the  county,  and  not  the  state,  to  pro- 
cure the  rights  of  way,  where  the  contractor  did  not  plead  ignorance  of 
the  law,  but  relied  on  the  ignorance  of  the  state  and  of  himself  as  to 
the  fact  whether  the  county  had  performed  its  duty. 

4.  Highways  ^=»113  (4)  ^-Interest  not  allowed  oo  etrntractor's  daJm  for  in- 

creased cost  of  work. 

Since  a  claim  of  a  highway  contractor  .for  increased  cost  of  the  work 
resulting  from  delays  caused  by  the  state  is  unliquidated,  no  interest 
will  be  allowed  thereon. 

Claim  by  the  Schunnemunk  Construction  Company  against  the  State 
of  New  York.    Judgment  rendered  for  claimant. 
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Parsons  &  McClung,  of  Albany,  for  claimant. 
Henry  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  claimant  on  March  7,  1914,  made  a  con- 
tract with  the  state  for  the  improvement  of  the  highway  in  Otsego 
county  known  as  .the  Unadilla  Wells-Bridge  state  highway  No.  5229. 
The  contract  was  executed  by  the  commissioner  of  highways  in  behalf 
of  the  state,  and  approved  by  him  April  10,  1914.  Prior  to  May  1, 
1914,  the  state  commissioner  of  highways  notified  the  claimant  that 
the  right  of  way  for  the  highway  had  been  procured,  and  directed  it 
to  proceed  with  the  work,  and  the  state's  engineers  placed  the  stakes 
for  the  required  grades.  The  claimant  began  the  construction  work 
on  that  date,  and  it  progressed  imtil  the  lOth  day  of  June,  1914.  On 
the  latter  day,  the  claimant  discovered  that  the  Delaware  &  Hudson 
Railroad  Company  had  constructed  a  fence  across  the  proposed  high- 
way, where  it  crossed  the  premises  of  the  railroad  company,  and  where 
the  construction  was  in  progress.  The  right  of  way  over  the  railroad 
company's  property  had  not  been  acquired.  The  claimant  then  was 
ordered  by  the  representatives  of  the  state  in  charge  of  the  work  to 
cease  operations,  which  it  did.  On  July  25,  1914,  the  state  notified 
the  claimant  that  the  right  of  way  in  dispute  had  been  acquired,  and 
directed  it  to  resume  construction  of  the  highway.  The  claimant  did 
so.  In  the  interim,  the  claimant,  several  times  each  week,  had  in- 
quired of  the  commission  if  the  right  of  way  had  been  secured,  and 
sought  permission  to  resume  operations.  It  was  told  each  time  that 
the  matter  would  be  adjusted  "next  day."  As  a  result  of  the  inter- 
ruption of  the  work  thus  occasioned,  much  of  claimant's  plant  and 
many  of  its  employees  were  rendered  idle,  the  period  of  construction 
prolonged,  and  serious  loss  inflicted  upon  the  claimant.  For  this  dam- 
age recovery  is  sought. 

The  contract  provided  for  the  construction  of  a  retaining  wall. 
Claimant  had  its  machinery  and  employees  prepared  to  build  it,  when 
it  was  notified  by  the  state's  engineers  in  charge  that  the  wall  had 
been  eliminated  from  the  contract  and  was  not  to  be  built.  Thereupon 
claimant  removed  its  equipment  and  men  to  another  site.  Subse- 
quently, and  when  winter  was  in  proximity,  the  state  directed  the 
claimant  to  build  the  wall,  which  necessitated  that  the  work  be  done 
under  disadvantageous  climatic  conditions  and  the  return  of  equip- 
ment and  machinery  to  the  site  of  the  wall,  causing  a  considerable  in- 
crease in  cost  to  the  claimant.  The  claim  demands  compensation 
therefor. 

Under  circumstances  similar  to  those  last  mentioned,  the  state's 
engineers  directed  the  claimant  to  omit  construction  of  certain  con- 
crete abutments  included  in  the  contract,  because  they  were  to  be  elim- 
inated from  the  work,  and  at  a  much  later  period  in  the  progress  of 
the  work  required  the  claimant  to  return  plant,  material,  and  men  to 
the  site  thereof,  to  effect  concrete  construction  under  the  same  item  of 
the  contract,  causing  a  considerable  increase  in  the  cost  of  the  work 
to  the  claimant,  for  which  he  seeks  remuneration  here. 
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[1]  There  can  be  no  serious  question  as  to  the  claimant's  right  to 
recover  for  the  two  items  of  its  claim  involved  in  the  matters  stated 
in  the  last  two  paragraphs  above.  The  evidence  discloses  no  justifi- 
cation whatever  for  the  action  of  the  engineers  in  thus  preventing  the 
claimant  from  performing  these  two  items  of  its  contract  at  the  time 
the  reasonable  and  economical  progress  of  the  work  required.  If  this 
action  of  the  engineers  was  not  arbitrary,  at  least  it  was  such  an  un- 
reasonable interference  as  entitles  the  claimant  to  compensation  to  the 
extent  of  the  loss  imposed  upon  it. 

The  state  contends  that  it  is  not  liable  for  the  interruption  caused 
by  the  building  of  the  fence,  and  the  state's  order  to  the  claimant  to 
cease  operations,  both  of  which  were  caused  by  the  omission  to  secure 
the  necessary  right  of  way.  It  asserts  that  its  interference  with  the 
claimant's  performance  of  the  contract  was  due  to  the  wrongful  or 
negligent  act  of  the  county  officials,  for  which  the  state  is  not  re- 
sponsible. We  are  reminded  that  the  Highway  Law  (Consol.  Laws, 
c.  25)  governing  this  controversy  required  the  county  to  secure  the 
necessary  rights  of  way  before  the  work  of  construction  commenced 
(Laws  of  1909,  c.  30,  §  148,  amende4  by  Laws  of  1917,  c.  261,  §  4,  to 
require  that  the  right  of  way  be  secured  before  the  advertisement  for 
proposals;  Highway  Law,  §  148),  and  that  there  is  no  evidence  that 
the  state  was  negligent  in  directing  the  claimant  to  begin  work.  It  is 
argued  that  the  claimant  was  cognizant  of  these  provisions  of  the  stat- 
ute, and,  if  it  was  not,  that  its  ignorance  of  the  law  is  of  no  avail,  and 
that,  in  any  event,  the  delay  was  not  such  as  to  be  unreasonable  and 
a  breach  of  the  contract. 

[2]  We  believe  there  is  some  confusion  in  analysis  on  the  part  of 
the  state.  The  action  is  not  in  negligence,  but  for  breach  of  contract. 
Something  might  he  said  regarding  the  degree  of  care  exercised  by 
the  state,  in  accepting  the  mere  statement  of  somebody  that  the  rights 
of  way  had  been  secured,  and  in  notifying  the  claimant  that  they  had 
been  acquired,  and  to  proceed  with  the  work.  But,  as  the  action  is 
for  breach  of  contract,  the  state's  care  or  diligence  is  of  no  moment. 
The  issue  is  whether  the  state  has  violated  the  contract,  by  interfering 
with  and  interrupting  the  claimant  in  its  performance  of  its  obliga- 
tion. Such  interference  between  individuals  or  corporations  confers 
a  right  of  action.  Mansfield  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  102  N.  Y..205, 
6  N.  E.  386;  Del  Genovese  v.  Third  Ave.  R.  R.  Co.,  13  App.  Div. 
412,  43  N.  Y.  Supp.  8,  affirmed  162  N.  Y.  614,  57  N.  E,  1108. 

If  an  individual  in  good  faith  believed  that  he  was  the  owner  of 
land,  and  contracted  with  a  builder  for  the  construction  of  a  house 
upon  it,  and  during  the  progress  of  the  work  discovered  that  he  had 
not  title,  and  interrupted  the  performance  by  his  builder  of  the  erec- 
tion of  the  structure,  he  would  be  liable  for  the  damage  caused.  His 
lack  of  negligence  would  be  no  defense.  The  situation  is  no  different 
here.  Wie  are  not  unmindful  of  the  statutory  provisions  above  re- 
ferred to,  but  the  claimant  had  no  power  or  function  in  that  connec- 
tion. It  was  the  duty  of  the  county  to  procure  the  right  of  way,  and 
of  the  state  to  satisfy  itself  in  that  respect  before  directing  the  claim- 
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ant  to  proceed  This  was  a  matter  between  the  state  and  the  county, 
and  the  state  could  use  its  own  means  to  assure,  protect,  and  inform 
Itself,  before  ordering  claimant  to  begin  work. 

[3]  No  question  of  ignorance  of  law  as  an  excuse  is  involved  here. 
The  claimant  does  not  appear  to  have  been  ignorant  of  the  law,  nor 
does  it  assert  such  ignorance  as  an  excuse.  Evidently  the  state  was 
misled  concerning  the  fact  whether  the  law  had  been  complied  with, 
and  in  turn  misled  the  claimant  as  to  that  fact,  and  notified  it  to  be- 
gin work  under  its  contract.  The  contract  afforded  no  right  to  the 
state  to  interrupt  claimant's  operations  for  so  unreasonable  a  period,  if 
at  all.  The  proof  of  the  resultant  damage  is  satisfactory  in  the  stun 
of  $3,147.05. 

[4]  The  amount  being  unliquidated,  the  claimant  cannot  recover 
interest  thereon.  Anthony  v.  Moore  &  Munger  Co.,  135  App.  Div. 
205,  120  N.  Y.  Supp.  402. 

The  award  will  follow,  in  the  sum  of  $3,147.05. 

ACKERSON,  P.  J.,  concurs. 


GRAY  et  ox.  V.  STATE. 

(Oourt  of  Olalms  of  New  York.    July  18,  1921.) 

1.  GBoals  ^=»18— State  held  liable  for  failure  of  feeder  to  restrain  waten. 

While  the  state  was  within  Its  rights  in  maintaining  a  feeder  for  a 
canal  drawing  water  from  a  creek  and  had  a  right  to  intersect  the  chan- 
nel of  another  creek,  and  it  assumed  the  duty  to  maintain  a  feeder  at 
sufficient  size  and  strength  to  permit  the  waters  arising  from  such  two 
sources  to  he  restricted  to  the  feeder  channel,  and  was  liable  for  the 
flooding  of  land  arising  by  reason  of  the  failure  of  the  feeder  to  contain 
its  waters  within  its  banks. 

2.  Courts  ^=^90  (17 — ^Recovery  by  third  persoo  for  similar  in^inries  finom  same 

cause  held  to  establish  ri};:ht  to  recover. 

The  recovery  against  the  state  in  another  case  for  similar  injuries 
arising  from  the  same  cause  establishes  claimant's  right  to  recover  dam- 
ages for  the  flooding  of  his  land  by  water  escaping  from  a  canal  feeder. 

3.  Husband  and  wife  ^=»14(2)— Wife  holdbig  land  with  husband  by  the  en^ 

tbnfty,  and  not  fillip  daim  or  notice^  not  entitled  to  recover  damages  to 
the  land. 

Where  land  flooded  by  water  escaping  from  the  feeder  of  a  state  canal 
was  owned  by  husband  and  wife  as  tenants  by  the  entirety,  the  wife,  who 
was  living  at  the  time  of  the  trial,  but  filed  no  claim  and  no  notice  of 
intention,  could  not  recover  therefor  in  an  action  for  the  damages  by  her 
husband,  in  which  she  was  made  a  party  on  his  motion. 

4.  Husband  and  wife  €=:»14(2)— When  hind  owned  by  the  entfa-ety,  hnsband 

only  entitled  to  recover  one-h^f  of  damage  thereto. 

Where  land  overflowed  by  water  escaping  from  a  canal  feeder  was 
owned  by  husband  and  wife  as  tenants  by  the  entirety,  the  husband 
could  recover  only  one-half  of  the  damages,  as,  under  the  Married 
Women's  Act  of  1848,  the  sole  difference  between  a  tenancy  by  the  en- 
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tirety  and  one  In  common  is  the  right  of  the  sarylTor  to  ttie  entire  es- 
tate, and  the  wife  is  entitled  to  hold,  enjoy,  and  possess  the  property  with 
the  hushand  as  if  she  were  a  tenant  in  common,  and  to  maintain  an 
action  for  damages,  or  for  Interference  with  the  possession  or  usufruct. 

Claim  by  Lavern  W.  Gray  and  wife  against  the  State  of  New  York. 
Award  in  favor  of  the  claimant  named. 

Archie  C.  Ryder,  Deputy  Atty.  Gen.,  for  the  State. 

George  R.  Sheldon,  of  Middleport  (David  Tice,  of  Lockport,  of 
counsel),  for  claimants. 

WEBB,  J.  As  this  court  has  reached  a  conclusion  in  this  case 
somewhat  diflferent  from  the  arguments  presented  by  counsel,  pain- 
staking as  they  were,  a  brief  statement  of  the  grounds  for  our  con- 
clusion seems  advisable. 

Nearly  a  century  ago  the  state  constructed,  and  since  that  time  has 
maintained,  a  feeder  connecting  Tonawanda  creek  with  Oak  Orchard 
creek  in  the  town  of  Alabama,  Genesee  coimty,  N.  Y.,  the  purpose  of 
which  feeder  was  to  augment  the  volume  of  water  in  the  long,  western 
level  of  the  Erie  Canal.  Incidentally,  that  construction  has  enriched  the 
legal  literature  during  the  intervening  period.  This  feeder  runs  north- 
erly of  Tonawanda  creek  4V^  ihiles,  where  it  makes  a  junction  with 
Oak  Orchard  creek.  The  amount  of  the  water  thus  supplied  to  the 
feeder  from  Tonawanda  creek  was  controlled  by  gates,  under  the  su- 
pervision of  the  state's  employees.  At  the  time  of  the  flood  in  question 
heavy  rains  had  fallen  in  that  locality  and  practically  filled  Tonawanda 
swamp. 

About  a  mile  from  Tonawanda  creek  the  feeder  intercepted  a  small 
natural  stream,  known  as  Whitney's  creek,  which  theretofore  had  an 
outlet  into  Tonawanda  creek  some  distance  to  the  west  of  the  feeder. 
The  ancient  channel  of  Wihitney's  creek  is  still  visible,  and  such  was  the 
testimony  on  the  subject.  While  the  lands  in  the  vicinity  are  low,  the 
run  of  water  was  slightly  to  the  west.  At  the  time  of  the  flood  in 
question  Oak  Orchard  creek,  at  the  north  of  the  feeder,  was  also  in 
flood,  and  a  portion  of  its  waters  crossed  its  usual  channel  to  the  lower 
lands  west  and  south  of  the  feeder,  spreading  over  a  wide  territory, 
including  claimants'  farm.  These  flood  waters  obstructed  to  a  certain 
extent  the  flow  of  the  waters  through  the  feeder. 

The  Lewiston  road  crossed  the  feeder  on  a  bridge  about  half  way 
between  Tonawanda  creek  and  Oak  Orchard  creek,  and  on  the  27th  day 
of  April,  1913,  the  waters  of  the  feeder  supplied  from  the  gates  at 
Tonawanda  creek  and  augmented  by  the  flood  waters  of  Whitney's 
creek,  overflowed  and  percolated  the  west  feeder  bank  at  that  point, 
and  spread  over  a  wide  territory  to  the  west  and  south,  including  claim- 
ants' farm.  Damages  resulted  as  described  in  our  findings.  Those 
damages  resulted  principally  from  the  feeder  waters  overflowing  t^e 
lands  at  and  in  the  vicinity  of  the  Lewiston  bridge,  although  the  waters 
were  to  a  considerable  extent  augmented  by  the  overflow  of  Oak  Or- 
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chard,  which  waters  united  with  the  feeder  waters,  resulting  in  claim- 
ants' damages. 

The  feeder  gates  at  Tonawanda  creek  were  at  this  time  partly  open, 
and  an  amount  of  water  equal  to  that  passing  through  the  gates  ran 
into  the  feeder  because  of  the  fact  that  the  construction  at  the  gates 
and  the  bulkhead  was  out  of  repair,  and  permitted  the  escape  of  waters 
into  the  feeder  by  that  means  as  well  as  by  the  open  gates,  and  the 
court  has  found  that  the  negligence  of  the  state  consisted : 

First — In  admitting  and  permitting  waters  from  Tonawanda  creek 
to  be  discharged  into  the  feeder  at  the  time  of  the  flood,  and  when 
Whitney's  creek,  an  intercepted  stream,  was  over  its  banks  and  dis- 
charging its  waters  into  the  feeder. 

Second — In  failing  to  provide  a  sufficient  bank  upon  the  west  side  of 
the  feeder,  or  to  keep  the  existing  bank  in  such  condition  that  the  wa- 
ters of  the  feeder  at  Lewiston  bridge  would  not  overflow  and  percolate 
its  banks  and  flood  claimants'  property. 

[  1  ]  The  state  was  well  within  its  rights  in  maintaining  th'e  feeder  in 
question.  It  had  the  right  to  intersect  the  channel  of  Whitney's  creek, 
but  with  this  right  it  assumed  the  liability  to  maintain  a  feeder  of  suffi- 
cient size  and  strength  to  permit  the  waters  of  the  feeder  arising  from 
these  two  sources  to  be  restricted  to  tbe  feeder  channel ;  the  right  to 
flow  did  not  involve  the  right  to  flood,  but  did  place  upon  the  state  the 
liability  for  a  flood  which  should  arise  by  reason  of  the  failure  of  the 
feeder  to  contain  its  waters  within  its  banks. 

The  state  has  had  much  litigatioB  arising  from  the  construction  and 
operation  of  this  feeder.  The  claim  of  Jay  Ostrander  arose  on  sub- 
stantially a  similar  state  of  facts  as  that  presented  in  this  record.  Os- 
trander owned  the  farm  west  of  and  immediately  adjoining  the  Gray 
farm,  and  his  claim  was  passed  upon  by  the  Court  of  Appeals  in  192 
N.  Y.  415,  85  N.  E.  668.  While  that  record  shows  that  the  principal 
points  urged  upon  the  court  on  that  appeal  related  to  practice,  yet  the 
fact  remains  that  there  was  an  award  against  the  state  for  its  negli- 
gence in  the  construction  and  operation  of  the  feeder,  made  by  this 
court  and  affirmed  by  the  Appellate  Division,  and  that  judgment  was 
affirmed  by  the  Court  of  Appeals. 

[2]  The  present  action  shows  continuance  of  the  same  conditions 
respecting  the  operation  of  Oak  Orchard  feeder  and  the  consequent 
flooding  of  the  Ostrander  farm  immediately  adjoining  these  claimants' 
farm.  As  this  court  views  it,  the  recovery  in  the  Ostrander  Case  for 
similar  injuries  arising  from  the  same  cause  establishes  the  right  of  this 
claimant  to  recover  damages  therefor  against  the  state.  Plate  v.  New 
York  Central  R.  R.  Co.,  37  N.  Y.  472. 

[3,  4]  This  claim  was  originally  filed  by  Lavem  W.  Gray.  The 
proof  showed  the  flooded  premises  were  conveyed  to  him  and  his  wife, 
Edith  W.  Gray,  and  that  they  held  them  as  tenants  by  the  entirety,  and 
that  his  wife  was  living  at  the  time  of  the  trial.  It  did  not  appear  that 
the  wife  filed  a  notice  of  intention  as  required  by  law ;  certainly  she 
filed  no  claim.  During  the  trial,  on  motion  of  claimants'  counsel,  she 
was  made  a  party  to  the  action^  subject  to  final  determination  as  to  her 
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rights  in  the  premises.  An  examination  of  the  authorities  has  led  us 
to  the  conclusion  that  she  could  not  maintain  this  action  for  that  reason, 
and,  further,  that  the  husband  during,  his  wife's  lifetime  does  not  pos- 
sess or  control  all  the  land,  or  take  all  the  benefits  therefrom,  although 
by  the  ccxnmon  law  such  was  his  prerogative.  But  the  Married  Wo- 
men's Act  of  1848  (Laws  1848,  c.  200),  changed  the  legal  relations  of  a 
tenancy  by  the  entirety,  so  that  the  sole  difference  between  such  a  tenan- 
cy and  a  tenancy  in  common,  as  the  law  now  exists,  is  the  right  of  the 
survivor  to  the  possession  of  the  entire  estate.  After  the  married  wo- 
men's legislation  the  wife  became  entitled  to  hold,  enjoy  and  possess  the 
property  with  her  husband  precisely  as  if  she  were  a  tenant  in  common ; 
she  had  the  right  to  maintain  an  action  for  damages  to  the  joint  prop- 
erty or  for  interference  with  the  possession  or  usufruct  thereof.  .Hiles 
V.  Fisher,  144  N.  Y.  306,  39  N.  E.  337,  30  L.  R.  A.  305,  43  Am.  St. 
Rep.  762;  Grosser  v.  City  of  Rochester,  148  N.  Y.  235,  42  N,  E.  672. 
We  have  accordingly  determined  that  the  most  claimant  Lavern  W. 
Gray  can  recover  in  this  action  is  one-half  of  the  damages  chargeable 
to  the  state.  That  is  the  limit  of  the  state's  liability  to  him,  and  is  his 
share  of  the  joint  estate  and  the  damages  thereto. 

ACKERSON,  P.  J.,  concurs. 


(116  Misc.  Bep.  51) 

In  re  iMOLER'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    Jane  28,  1921.) 

Executors  and  administrators  ^=>502 — Surrogate  ean  eompel  exeeuiors  to  file 
itemized  account  in  lieu  of  grouped  account. 

Where  a  final  accounting  by  the  executors  was  due  under  Code  Civ. 
Proe.  S  2^26,  and  they  filed  an  account  in  which  receipts  of  $197,000  were 
accounted  for  in  9  lump  siuns,  without  date  or  definite  information  as  to 
properties  from  which  they  were  received,  and  expenditures  of  over 
|l22,000  were  listed  in  13  lump  sums,  the  surrogate  can,  under  the  general 
equitable  powers  given  by  Code  Civ.  Proc.  §  2510,  subd.  3,  direct  the 
executors  "to  file  a  properly  itemized  account,  especially  where  they  ad- 
mitted they  had  the  necessary  data  in  their  possession. 

In  the  matter  of  the  estate  of  Julius  Miller,  deceased.  On  motion 
for  an  order  directing  the  executors  to  file  a  further  and  more  com- 
plete account  of  their  proceedings.    Motion  granted. 

I.  Gainsburg,  of  New  York  City,  for  executors. 
Dusenbury  &  Voss,  of  New  York  City,  for  petitioner. 

FOLEY,  S.  Letters  testamentary  were  issued  to  the  executors  on 
May  27,  1918.  The  date  fixed  by  the  will  for  final  distribution  does 
not  justify  the  course  taken  by  the  executors.  As  more  than  a  year 
has  elapsed,  the  petitioner  is  entitled  to  a  final  accounting.     Section 
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2726,  C.  C.  p.  A  compulsory  proceeding  was  brought,  and  the  ex- 
ecutors have  filed  what  they  claim  is  a  "preliminary"  accounting  in 
pursuance  to  an  order  requiring  them  to  file  an  account.  Objections 
•  were  filed  by  the  petitioner,  and  the  matter  was  referred  to  a  referee. 
Motion  is  now  made  before  the  surrogate  for  an  order  directing  the 
executors  to  file  a  further  and  more  complete  account  of  their,  proceed- 
ings. From  the  account  filed  it  appears  that  the  executors  have  col- 
lected $197,000  in  cash.  Of  this  amount  $155,000  are  rents  of  real 
estate.  This  amount  is  accounted  for  in  nine  lump  sums,  without  date 
or  any  definite  information  from  which  properties  the  sums  were  re- 
ceived. Similarly  expenditures,  of  over  $122,000  are  listed  in  13  lump 
items.  The  stand  taken  by  the  executors  is  arbitrary  and  improper. 
The  intefests  of  the  petitioner  are  substantial  and  should  not  be  treated 
summarily.  I  have  no  doubt  that  the  filing  of  a  proper  account  would 
best  serve  the  interests  of  all  concerned  and  obviate  the  filing  of  nu- 
merous objections.  Under  the  general  equitable  powers  of  the  surro- 
gate (section  2510,  subd.  3,  C.  C.  P.)  he  has  the  power  to  direct  and 
control  the  conduct  and  settle  the  accounts  of  executors,  administra- 
tors, and  testamentary  trustees. 

I  therefore  direct  that  the  executors  file  a  properly  itemized  account 
section  2726,  C.  C.  P.  The  petitioner  is  entitled  to  it,  and  the  order,  dat- 
ed April  14,  1921,  requires  it.  This  is  imposing  no  onerous  duty  on  the 
executors  as  they  admit  in  filed  papers  that  they  have  employed  ac- 
countants and  that  all  the  data  necessary  is  in  their  possession.  I  may 
add  that  if  this  direction  is  not  complied  with,  and  the  estate  is  sul>- 
jected  to  the  expense  of  a  long  reference,  I  will  take  under  advisement 
at  the  proper  time,  charging  the  executors  personally  with  the  expense 
thereof. 

Decreed  accordingly. 
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GOOLBY  ▼•  COOLET. 

(Supreme  Court,  Equity  Tenn»  Monroe  CJounty.    July  21,  1921.) 

L  Pleading  <»»129a)— Failure  tD  denj  allesatiow  of  eomplaliK  admitted 
tbeoL 

Defendant,  by  falling  to  deny  certain  allegations  of  the  complaint,  ad- 
mitted tbem. 

2.  Dower  49=>78— Widow,  sued  for  aAneaauranflnt,  can  daim  ownership  by 

devise,  tboiigfa  she  has  waived  separate  defenses. 

In  an  action  by  the  brother  of  a  deceased  husband  for  the  admeasure- 
ment of  the  dower  of  the  widow,  although  defendant  widow  has  waived 
all  claims  for  relief  under  her  separate  defenses  to  the  effect  that  dece- 
dent duly  executed  a  last  will  and  testament  in  her  favor,  etc.,  she  can 
stiU  challenge  an  investigation  of  her  claim  to  ownership  of  the  property, 
sustained  by  common-law  evidence,  by  virtue  of  a  devise  to  her  in  the 
alleged  will  of  her  deceased  husband. 

3.  Deseeni  and  dkrtrlbiition  9s>lS^— Widow,  sued  for  adiiteasurimeui»  ooidd 

prove  bosband  made  wiU  and  ito  terma  bj  eommon-law  inroof. 

In  an  action  against  a  widow  by  the  brother  of  her  deceased  husband 
for  the  admeasurement  of  her  dower  in  certain  realty,  where  the  com- 
plaint alleged  the  intestacy  of  the  husband,  and  defendant  widow's  an- 
swer denied  it,  the  testacy  or  intestacy  of  the  deceased  husband  was  an 
issuable  fact,  and  defendant  widow  could  prove  that  her  husband  made  a 
will  and  the  terms  o)  it  by  common-law  proof ;  that  is,  testimony  of  less 
probative  value  than  the  statute  requires. 

4.  Wills  43=^290— Failure  to  find  will  amoqg  papers  alter  death  gives  rise  to 

presumption  of  revocatiooi 

Where  a  will  known  to  have  been  in  testator's  possession  is  not  found 
among  his  papers  after  his  death,  a  presumption  arises  that  the  will  has 
been  destroyed  by  testator  animo  revocandi,  which  presumption  must  be 
rebutted  by  proof  of  destruction  before  the  testator's  death  by  accident 
or  by  some  other  party  with  an  evil  purpose. 

i.  Wills  <8=»293(4)— Evidenee  held  insufficient  to  Omm  destruction  by  heir 
at  law  of  will  in  favor  of  widow. 

In  an  action  against  tf  widow,  brought  by  her  deceased  husband's  broth- 
er for  admeasurement  of  her  dower  In  certain  realty,  showing  by  defend- 
ant widow  that  plaintiff  brother  had  the  opportunity  to  get  possession 
of  her  husband's  will  and  deed  to  her,  which  as  heir  at  law  It  would 
be  to  his  profit  to  conceal,  was  not  enough  to  show  that  plaintiff  brother 
had  destroyed  such  will  in  defendant  widow's  favor  after  her  husband's 
death. 

C  WiUs  4=»297  (8) —Contents  not  provaMe  l>y  testator's  deelaradons. 

Declarations  of  testator  are  incompetent  to  prove  the  contents  of  his 
alleged  lost  or  destroyed  will  after  his  death. 

7.  Wlllf  «=s>302(8)— Evideneo  InsiilBclent  to  show  aU  realty  left  to  widow  by 
lost  or  destroyed  wilL 

In  an  action  against  a  widow  for  admeasurement  of  her  dower  in  cer- 
tain realty  brought  by  her  deceased  husband's  brother,  evidence  held  in- 
sufficient to  show  that  decedent's, lost  or  destroyed  will  left  all  his 
realty  to  defendant  widow  as  claimed  by  her. 

Action  by  B.  Frank  Cooley,  brother  and  sole  heir  at  law  of  Wil- 
liam H.  Cooley,  deceased,  against  Augusta  H.  Cooley,  widow  of  dece- 
dent, for  the  admeasurement  of  her  dower  in  certain  realty.    Judg- 
ment for  plaintiff. 
»■  ■  ■■  ■■■III.  .  I  ■  , .  ■      .  '  , 
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George  Bums,  of  Rochester,  for  plaintiff. 
Edward  C.  Edelman,  of  Rochester,  for  defendant 

STEPHENS,  J.  The  complaint  alleges  that  the  plaintiff  is  the 
brother  of  William  H.  Cooley,  deceased;  that  said  decedent  died 
February  20,  1913,  intestate,  and  that  letters  of  administration  up- 
on his  estate  were  thereafter  issued  to  the  defendant,  his  widow ;  that 
said  William  H.  Cooley  was  at  the  time  of  his  death  the  owner  in 
fee  and  in  possession  of  four  several  parcels  of  real  estate;  that 
the  defendant,  when  the  action  was  conmienced,  was  in  possession 
of  the  parcel  designated  No.  1,  and  that  the  plaintiff  was  in  posses- 
sion of  the  other  three  parcels. 

[1]  The  answer  denies  that  said  William  H.  Cooley  died  intes- 
tate, and  that  thie  plaintiff  is  in  possession  of  any  part  of  the  prop- 
erty in  question.  By  failing  to  deny  the  other  allegations  in  the  com- 
plaint they  are,  of  course,  admitted.  The  answer  then  sets  forth  two 
complete  defenses.  In  the  first  of  them  the  defendant  alleges  that  said 
decedent  duly  executed  a  last  will  and  testament,  by  the  terms  of 
which  he  bequeathed  and  devised  all  of  his  property  to  the  defendant; 
that  said  will  was  not  revoked  during  the  lifetime  of  the  testator,  and 
that  since  his  death,  although  having  made  a  diligent  search  for  the 
same,  she  has  been  unable  to  find  the  will,  and  she  alleges  that  it  has 
been  lost  by  accident  or  destroyed  by  design.  In  the  second  of  the 
defenses  the  defendant  alleges  that  her  husband  during  the  year  1912 
duly  executed  and  delivered  to  her  a  deed,  by  which  he  conveyed  to 
her  the  said  premises,  and  that  she  entered  and  has  ever  since  remain- 
ed in  possession  of  them;  that  the  deed  was  not  recorded,  and  that 
the  defendant  has  been  unable  since  the  death  of  the  alleged  grantor 
to  find  the  deed,  and  she  alleges  that  the  same  has  been  lost  by  ac- 
cident or  destroyed  by  design.  The  defendant  demands  judgment  that 
the  complaint  be  dismissed,  that  the  said  alleged  last  will  and  testament 
of  said  deceased  be  established  according  to  the  statute  in  such  case 
made  and  provided,  that  the  execution  of  the  lost  deed  and  its  de- 
livery to  the  defendant  be  established,  and  that  the  defendant  became 
the  owner  in  fee  simple  absolute  of  said  premises  upon  the  execu- 
tion and  delivery  of  said  deed,  and  that  the  plaintiff  has  no  right  title 
or  interest  in  the  said  real  property.  The  plaintiff  served  a  reply  in 
which  the  execution  of  a  will  and  of  the  deed,  referred  to  in  the  answer, 
was  denied. 

[2]  The  issues  were  tried  in  March,  1920,  and  they  were  finally 
submitted  in  February,  1921.  In  the  brief  of  the  defendant's  counsel 
it  is  conceded  that  the  defendant  has  failed  to  establish  any  right  to 
relief  under  the  alleged  deed,  and  the  right  to  relief  under  the  first 
complete  defense  contained  in  the  answer,  upon  which  was  predicated 
the  demand  that  the  lost  will  be  established,  was  also  abandoned; 
the  unequivocal  statement  being  made  that  the  defendant  is  not  pro- 
ceeding in  reliance  upon  sections  1865-1867,  nor  section  2613,  of 
the  Code  of  Civil  Procedure,  but  is  seeking  to  establish  her  title  to  the 
real  estate  under  a  lost  will,  proven  by  evidence  permissible  under  the 
common  law  and  adequate,  unhindered  by  statutory  regulations,  to  de- 
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feat  the  plaintiflF's  claim  to  the  real  estate.  The  plaintiff,  on  the  other 
hand,  is  uncomprcnnising  in  the  position  that,  if  the  defendant  suc- 
ceed at  all,  it  must  be  upon  one  or  the  other  of  the  theories  which  she 
has  discarded;  that  there  is  a  deficiency  of  proof  as  to  the  deed,  and 
the  will  has  not  been  established  by  the  kind  or  degree  of  evidence 
prescribed  by  the  Code;  that,  both  of  these  sources  of  relief  failing, 
the  defendant  must  utterly  fail.  I  cannot  yield  to  this  suggestion, 
but  agree  with  the  defendant  that,  although  having  waived  all  claims 
for  relief  xmder  the  separate  defenses,  the  defendant  can  still  chal- 
lenge an  investigation  of  her  claim  to  ownership  of  the  property,  sus- 
tained by  common-law  evidence,  by  virtue  of  a  devise  to  her  in  the  al- 
leged will  of  her  husband. 

[3]  It  must  first  be  determined,  however,  whether  imder  the  plead- 
ings the  defendant  should  be  permitted  to  prove  that  her  husband 
made  a  will,  and  Uie  terms  of  it,  by  common-law  proof;  that  is,  by 
testimony  of  less  probative  value  than  the  statute  requires.  Of  this 
there  seems  to  be  no  doubt  The  complaint  alleges  the  intestacy  of 
Mr.  Cooley,  and  the  answer  denies  it.  The  testacy  or  the  intestacy  of 
the  decedent  is  therefore  an  issuable  fact.  Whitney  v.  Whitney,  171 
N.  Y.  176,  63  K  E.  834. 

In  a  long  line  of  decisions,  the  courts  have  consistently  held  that  ti- 
tle to  real  estate  could  be  shown  by  common-law  proof  that  the  proper- 
ty was  devised  by  a  will  that  had  been  lost,  or  destroyed  by  acci- 
dent or  wicked  design;  that  all  that  was  required  to  be  proven  was 
that  the  will  had  bc^  duly  executed,  and  that  it  contained  a  devise 
of  the  real  estate  involved  to  the  parties  seeking  to  make  title  to  it. 
It  is  not  necessary,  therefore,  that  the  will  be  established  by  two  wit- 
nesses or  by  the  production  of  a  will  and  one  witness,  as  the  statute 
prescribes;  but  it  is  competent  to  prove  both  the  fact  that  the  will 
was  made  and  that  it  contained  a  devise  of  the  property  to  the  per- 
son claiming  under  it  by  the  testimony  of  even  a  single  witness.  Jack- 
son v.  Le  Grange,  19  Johns.  386,  10  Am.  Dec.  237;  Dan  v.  Brown, 
4  Cow.  483,  15  Am.  Dec:  395 ;  Jackson  ex  dem.  Kellogg  v.  Vickory, 
1  Wend.  406, 19  Am.  Dec.  522 ;  Harris  v.  KParris,  26  N.  Y.  433 ;  Corley 
v.  McElmeel,  149  N.  Y.  229,  43  N.  E.  628;  Upton  v.  Bernstein,  76 
Hun,  516,  27  N.  Y.  Supp.  1078;  Alfred  Univ.  v.  Frace,  193  App. 
Div.  279,  184  N.  Y.  Supp.  216. 

We  are  brought  now  to  consider  the  testimony  relating  to  the 
essential  facts  upon  which  the  title,  if  any,  of  the  defendant  depends : 

(1)  The  making  of  the  will;  (2)  its  existence  at  the  death  of  the 
testator;  (3)  its  destruction  after  his  death  by  the  plaintiff;  and 
(4)  the  contents  of  it. 

It  may  be  taken  for  granted  in  our  discussion  that  somewhere  between 
five  and  eight  years  before  his  death,  a  sufficiently  near  approximation 
for  a  granted  fact,  the  testator  made  a  will,  witnessed  by  his  lawyer  who 
drew  it,  Mr.  Davison,  who  died  about  1911,  and  Cornelia  T.  Butler. 
The  latter  testified  upon  the  trial  to  the  due  execution  of  the  instrument, 
but  knew  nothing  of  its  contepts.  We  may  also  assume  that  it  was 
this  will  which  the  witnesses  Mr.  and  Mrs.  Swarts  saw  at  the  home 
of  William  H.  Cooley  on  the  Sunday  preceding  the  Thursday  on 
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which  he  died,  though,  if  the  testimony  of  Mr.  Swarts  were  subjected 
to  a  critical  examination,  it  might  fail  to  sustain  this  assumption.  Mat- 
ter of  Burbank,  104  App.  Div.  312,  93  N.  Y.  Supp.  866,  affirmed  185 
N.  Y.  559,  77  N.E.  1183. 

[4]  The  defendant,  in  order  to  succeed,  would  need  to  establish 
that  the  lost  will  was  in  existence  at  the  time  of  the  death  of  the 
testator,  or  that  it  was  destroyed  before  his  death  by  accident  or  with 
an  evil  purpose.  She  has  elected  to  stand  upon  the  theory  that  the 
will  was  in  existence  when  Mr.  Cooley  died,  and  that  it  was  after- 
ward taken  from  among  his  papers  by  the  plaintiff.  Only  in  this  way 
could  the  presumption  that  the  will  had  been  destroyed  by  the  tes- 
tator animo  revocandi  be  avoided.  CoUyer  v.  CoUyer,  110  N.  Y.  481, 
18  N.  E.  110,  6  Am.  St.  Rep.  405;  Matter  of  Kennedy,  167  N.  Y. 
163,  60  N.  E.  442;  Matter  of  Cunnion's  Will,  201  N.  Y.  123,  94  N. 
E.  648,  Ann.  Cas.  1912A,  834;  Matter  of  Bennett's  Will,  166  App. 
Div.  637, 152  N.  Y.  Supp.  46. 

While  it  may  not  be  necessary  to  consider  this  charge  for  the  practical 
purpose  of  deciding  the  issues,  nevertheless  the  basis  upon  which  it 
is  claimed  to  rest  may  properly  be  stated :  Mr.  Cooley  died  on  Thurs- 
day, and  was  buried  on  Sunday  following.  On  Saturday  night  the 
plaintiff  reached  his  brother's  late  home  in  Brockport,  with  his 
young  son.  They  were  given  the  front  second-floor  room  in  the 
house  to  occupy  during  their  stay.  Mr.  Cooley's  workroom,  where  the 
will  and  deed  were  presumably  kept  in  his  desk,  was  on  the  same 
floor  in  the  rear.  Entrance  to  this  workroom  could  be  had  from  the 
front  room,  occupied  by  the  plaintiff,  by  coming  from  the  latter  into 
the  hall,  going  from  the  hall  into  another  bedroom,  and  thence  to  the 
workroom.  The  defendant  testified  that  before  the  plaintiffs  ar- 
rival she  locked  the  door  leading  from  the  upstairs  hall  into  the  bed- 
room, secondly  above  mentioned,  thus  cutting  off  the  passage  on  the 
second  floor  from  the  front  bedroom  to  the  workroom.  Another  means 
of  entrance  to  the  workroom  was  the  back  stairs,  leading  from  the 
dining  room,  so  called,  on  the  first  floor.  Two  witnesses  testified  that 
on  Sunday  morning  they  saw  the  plaintiff  go  up  the  back  stairs,  thus 
suggesting  that  the  plaintiff  had  an  opportunity  to  abstract  the  missing 
will  from  Mr.  Cooley's  desk. 

The  defendant  testified  that  her  husband  usually  kept  the  desk 
locked,  and  that  there  was  a  hook  back  under  the  desk  on  which  the 
key  hung;  that  on  Monday  after  the  funeral  she  could  not  find  the 
key,  but  found  it  a  week  or  so  later  upon  a  commode  in  the  work- 
room under  some  magazines  and  other  papers.  She  also  stated  that 
she  made  a  search  in  the  desk  for  the  will  and  deed,  but  did  not  find 
them.  She  did  not  tell  the  time  this  search  was  made,  but  probably 
left  it  to  be  inferred  that  it  was  after  she  found  the  key.  Another 
witness  testified  that  while  the  plaintiff  was  at  the  cemetery  on  the  day 
of  the  funeral  she  found  the  door  leading  from  the  hall  into  the  room 
occupied  by  the  plaintiff  locked.  The  plaintiff  left  Brockport  to  return 
to  his  home  on  Monday.  The  plaintiff-  denied  with  emphasis  that  he 
had  taken  the  will  and  deed.    He  neither  denied  nor  admitted  that  he 
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went  to  the  workroom,  and  bis  testimony  upon  this  subject  leaves 
very  much  to  be  desired. 

[6]  The  circumstances  above  detailed  are  urged  as  proof  that  tlie 
will  was  in  the  desk  when  Mr.  Cooley  died;  that  the  plaintiff  took  it 
and  the  deed,  because  they  were  hostile  to  his  advantage;  and  that 
his  taking  them  fortified  the  claim  that  the  provisions  of  the  will  were 
favorable  to  the  defendant.  The  testimony  goes  no  further,  however, 
than  showing  that  the  plaintiff  had  the  opportunity  to  get  possession 
of  the  documents  which  it  would  be  to  his  profit  to  conceal.  This  alone 
is  not  enough.  Knapp  v.  Knapp,  10  N*.  Y.  276;  Collyer  v.  Collyer,  110 
N.  Y.  481,  18  N.  E.  110,  6  Am.  St.  Rep.  405;  Matter  of  Barnes,  70 
App.  Div.  523,  75  N.  Y.  Supp.  373. 

The  diligent  counsel  for  the  defendant  stresses  with  forceful  argu- 
ment, manifesting  commendable  industry  in  research,  the  unfavorable 
deductions  that  should  be  made  upon  the  plaintiff's  testimony  relating  to 
his  going  to  the  workroom.  A  minute  analysis  of  this  argument  is 
unnecessary,  for  it  does  not  supply  the  defect  of  clear  and  certain  proof 
of  the  contents  of  the  lost  will,  that  is  uniformly  insisted. upon  in  or- 
der to  uphold  a  claim  to  title  of  real  estate  by  virtue  of  it. 

[6]  That  the  will  by  its  terms  gave  the  property  in  question  to  the 
defendant  rests  solely  upon  declarations  of  the  testator  and  the  tes- 
timony of  Mrs.  Swarts.  The  latter  witness  was  the  only  one  produced 
who  claimed  to  know  the  contents  of  the  will  by  having  read  it.  Mr. 
Swarts,  it  is  true,  told  of  the  provisions  in  the  will ;  but  his  informa- 
tion was  derived  from  the  testator,  who  read  the  will  in  his  presence. 
But  this  is  not  other  than  a  declaration  of  the  testator.  Such  declara- 
tions, though  admitted  in  evidence  on  the  trial,  are  incompetent.  Mat- 
ter of  Burbank,  104  App.  Div.  312,  93  N.  Y.  Supp.  866,  affirmed  185 
N.  Y.  559,  71  N.  E.  1183;  Matter  of  Kennedy,  167  N.  Y.  163,  60 
N.  E.  442. 

[7]  There  remains,  then,  to  examine  the  testimony  of  Mrs.  Swarts 
that  she  saw  the  will  and  knew  that  its  provisions  were  favorable  to 
the  defendant.    When  first  called  to  the  stand,  she  testified : 

"Mr.  Swarts  read  the  wUl,  and  I  asked  him — a  woman's  curiosity — ^If  I 
could  glance  over  It,  as  I  had  never  read  a  will,  which  I  did.  *  *  *  I 
glanced  over  it  hastily." 

When  asked  in  a  variety  of  forms  to  give  the  substance  of  the  words 
contained  in  the  will,  she  replied : 

"It  was  all  left  to  Mrs.  CJooley.  •  ♦  ♦  I  don't  remember  bow  it  was 
made  out  entirely.  •  •  •  All  that  I  remember  distinctly  was  that  he  left 
it  all  to  Mrs.  Cooley ;  left  it  In  full  to  Mrs.  Cooley,  to  be  administrator  with- 
out bonds.    That  is  all  that  I  remember ;  I  Just  read  it  hastily." 

To  the  further  question,  "Mrs.  Cooley's  name  was  not  in  the  body 
of  the  will,  was  it,  or  wasn't  it,  as  you  recollect  it?"  she  answered, 
"No,  only  that  he  left  it  to  her  is  all."  To  the  question,  ''How  was 
she  described?"  the  answer  was,  "I  can't  say;  only  it  was  left  to  her 
unconditionally,  and  she  was  left  as  administrator  without  bonds." 
Then,  when  asked,  "How  was  Mrs.  Cooley  referred  to  in  the  will?" 
her  reply  was,  "His  wife  Augusta  H.  Cooley."    After  the  midday  in- 
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termission,  the  witness  was  recalled  and  corrected  the  testimony  she 
had  g^ven  in  the  morning,  by  saying  that  her  husband  did  not  read 
the  will,  but  that  Mr.  Cooley  read  it  aloud,  and  after  that  she  read  it. 

From  this  quoted  testimony,  given  in  the  circimistances  mentioned, 
the  court  is  asked  to  find  that  3ie  will  of  William  H.  Cooley  devised 
the  four  parcels  of  land  in  controversy  to  his  wife,  the  defendant.  The 
testimony,  I  am  confident,  does  not  justify  such  a  conclusion.  The  wit- 
ness could  have  had  no  interest,  not  even  curiosity,  to  examine  the 
instrument  for  the  purpose  of  learning  its  contents,  for  she  had  just 
heard  it  read,  and  the  wish  to  see  it  must  have  been  prompted  by 
the  desire  to  see  how  it  was  fashioned,  and  yet  of  the  latter  we  are 
told  nothing,  whether  it  was  in  handwriting,  or  whether  it  was  type- 
written, whether  signed  or  unsigned,  and  the  answers  first  given  to 
the  questions  were  her  interpretation  of  the  legal  effect  of  the  writ- 
ing, rather  than  the  language  by  which  that  effect  was  accomplished. 
To  hold  that  ownership  of  property  can  be  made  to  depend  upon  tes- 
timony of  such  character  would  imperil  the  stability  of  real  estate 
titles  and  render  quite  useless  those  formalities  which  experience  has 
shown  to  be  necessary  in  order  to  safeguard  a  change  of  ownership 
by  grant  or  devise. 

The  above  considerations  lead  to  the  conclusion  that  the  defendant 
has  not  established  title  to  the  real  estate,  having  failed  to  prove  that 
the  will  was  in  existence  at  Mr.  Coole/s  death,  and  therefore  not 
destroyed  afterwards  by  the  plaintiff,  and  having  failed  also  to  prove 
that  the  provisions  of  the  will  were  favorable  to  her  cause.  It  is,  of 
course,  regrettable  that  the  defendant's  hopes  cannot  be  realized ;  but 
the  fault,  if  any,  is  not  to  be  attributed  to  the  law,  but  rather  to  the 
neglect,  either  on  the  part  of  the  decedent  in  not  making  provision 
for  the  defendant  in  approved  form,  or,  if  that  were  indeed  done, 
the  joint  neglect  of  himself  and  the  defendant  in  not  taking  the  sim- 
ply adequate  precautions  against  the  hazard,  of  which  the  defendant 
now  claims  to  be  the  victim,  and  which,  if  the  testimony  be  credited, 
'  both  anticipated. 

The  plaintiff  may  proceed  hereon  as  he  may  be  advised 

Ordered  accordingly. 


BIACKMER  V.  DARGAN  eft  aL 

(Supreme  Court,  Special  Term,  Erie  County.    July  12,  1021.) 

Mortgages  <&=»544<3) — ^PurdiaAer  on  loreotoBure,  aooeptiiig  i«nt»  reeognixeB 
tenancy,  and  is  not  entitled  to  writ  of  aaiistaiioe. 

Where  a  purchaser  on  a  judgment  of  foreclosure  accepted,  from  a  ten- 
ant from  month  to  month,  the  purchaser's  portion  of  the  rent  for  the 
month  in  which  he  purchased,  he  lost  his  right  to  a  writ  of  assistance 
by  recognizing  the  tenancy,  which  he  must  end  by  the  usual  landlord  and 
tenant  proceeding. 

Action  by  Frank  C.  Blackmer,  executor,  against  William  G.  Dargan, 
as  administrator,  etc.,  and  others.    On  motion  by  defendant  White  to 
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show  cause  why  writ  of  assistance  heretofore  issued  should  not  be 
vacated.    Motion  to  vacate  granted,  without  costs. 

Henry  W.  Brush,  of  Buffalo,  for  the  motion* 
Aaron  Fybush,  of  Buffalo,  for  purchaser. 

WHEELER,  J.  This  is  the  return  of  an  order  to  show  cause  why 
a  writ  of  assistance  heretofore  issued  against  J.  Wesley  White  should 
not  be  vacated  and  set  aside.  Charles  Jacobson  became  the  purchaser 
of  the  property  in  question  upon  a  sale  by  virtue  of  a  judgment  of 
foreclosure  in  the  above-entitled  action.  J.  Wesley  White  was  a  ten- 
ant of  a  portion  of  the  premises,  holding  as  such  tenant  from  month 
to  month  at  a  rental  of  $35,  payable  in  advance.  The  rent  for  the 
month  of  June  became  pa3Fable  June  1st,  but  was  not  paid  until  June 
13th.  Jacobson  obtained  the  referee's  deed,  conveying  the  property,  on 
June  10th.  On  June  13th,  however,  the  agent  of  Jacobson  received  the 
$35  rent  for  the  month  of  June.  This  amount  was  divided,  one-third 
thereof  being  paid  to  the  referee  in  the  foreclosure  action,  and  two- 
thirds  was  accepted  and  retained  by  the  purchaser,  Jacobson. 

In  other  words,  Jacobson  retained  the  stipulated  rent  from  June.  10th 
to  July  1st.  That  transaction  made  White  Jacobson's  tenant.  It  is 
true  that  Jacobson  by  affidavit  contends  that  it  was  stated,  at  the 
time  the  rent  was  accepted,  that  White  was  to  vacate  and  surrender 
possession  by  July  1st;  but  that  fact  or  circumstance  did  not  in  our 
opinion  change  the  nature  or  character  of  their  relation,  which  was  that 
of  landlord  and  tenant,  with  all  the  incidents  pertaining  to  that  rela- 
tionship. The  agreement  between  Jacobson  and  White  simply  fixed  the 
termination  of  White's  tenancy. 

Where  a  purchaser  on  foreclosure  accepts  rent  for  premises  so  pur- 
chased, we  take  it  he  recognizes  the  person  paying  rent  as  a  tenant,  and 
his  right  to  a  writ  of  assistance  is  gone,  and  if  the  tenant  fails  to  vacate 
at  the  end  of  his  tenancy  the  landlord  must  then  proceed  to  put  him 
out  by  the  usual  landlord  and  tenant  proceeding.  Consequently  we 
think  the  motion  by  White  to  vacate  the  writ  of  assistance  heretofore 
issued  must  be  granted,  but  without  costs. 

So  ordered. 


(197  App.  Dlv.  272)  

BAIRD  V.  GRACE  CBURCH  OF  MILLBROOK. 

(Supreme  Court,  Appellate  Division, 'Second  Department.    June  17, 1921.) 

1.  Plea^uig  <3==>166— New  matter  in  answer  deemed  oontrDverted. 

Where  there  is  no  reply  to  new  matter  In  separate  defenses  pleaded  In 
the  answer,  they  must  be  deemed  controverted  by  the  plaintiff  by 
traverse  or  avoidance  as  the  case  requires,  under  Code  Olv.  Proc.  §  522. 

2.  Pleading  <d=»366(2),  867(6)— Motion  for  Ju^smenfc  on  plea^ngs  held  not 

motion  to  strike  out  or  to  make  more  definite. 

Though  the  complaint  contained  averments  which  were  not  facts, 
making  It  subject  to  motions  to  strike  out.  under  C3ode  Civ.  Proc.  |  545,  or 
to  make  more  definite  and  certain,  under  section  546,  yet  a  motion  for 
judgment  on  the  pleadings,  because  the  complaint  did  not  state  a  cnu8€ 
of  action,  Is  not  such  a  motion. 

^s»For  other  caseB  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexee 
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3.  Pleadinir  ^=»349-*BzcerptB  from  cfaorcli  canons^  sel  out  in  answer^  hM 
not  adtafiitted,  so  a«  to  warrant  Judgment  for  defendant  on  pleadings. 

In  a  minister's  action  against  a  church,  by  which  he  had  been  engaged, 
the  canons  and  customs  of  the  religious  denomination  must  be  proved  as 
matters  of  fact,  and,  in  the  absence  of  a  reply,  excerpts  from  the  canons, 
set  out  in  the  answer,  are  not  admitted,  and  defendant's  motion  for 
judgment  on  the  pleadings  was  rightly  denied. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Edward  J.  Baird  against  the  Grace  Church  of  Millbrook. 
From  an  order  entered  in  the  oiEce  of  the  clerk  of  Kings  county,  de- 
nying its  motion  for  judgment  on  the  pleadings,  dismissing  the  com- 
plaint, the  defendant  appeals.    Order  affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  MANNING,  JJ. 

George  Zabriskie,  of  New  York  City,  for  appellant. 
Harold  K.  Hines,  of  New  York  City,  for  respondent    ' 

KELLY,  J.  [1]  The  defendant  moved  for  judgment  upon  the 
pleadings  upon  the  claim  that  the  complaint  did  not  state  a  cause  of 
action.  The  denials  contained  in  the  answer  do  not  help  the  defendant, 
and  there  is  no  reply  to  the  new  matter  in  the  separate  defenses  plead- 
ed, which  must  therefore  be  deemed  controverted  by  the  plaintiff  by 
traverse  or  avoidance  as  the  case  requires.  Code  of  Civil  Procedure, 
§  522.  While  the  complaint  contains  many  averments  which  are  not 
facts,  making  it  subject  to  criticism,  this  is  not  such  a  motion  under 
sections  545,  546,  C.  C.  P. 

[2]  We,  however,  find  allegations  that  plaintiff  is  a  qualified  ordain- 
ed minister  in  the  Protestant  Episcopal  Church;  that  on  May  7,  1918, 
at  a  meeting  of  the  vestry,  a  resolution  was  adopted  by  a  majority 
vote,  calling  the  plaintiff  to  be  the  rector  of  Grace  Church ;  that  plain- 
tiff was  notified  by  the  clerk  in  writing  of  such  action  of  the  vestry, 
which  it  is  alleged  represented  the  people  of  the  parish;  that  the 
plaintiff  accepted  the  call  in  writing  to  the  clerk ;  that  the  defendant 
agreed  to  pay  plaintiff  a  salary  of  $1,800  per  year,  with  the  use  of  the 
rectory ;  that  the  pastoral  relation  arising  from  an  election  of  a  minis- 
ter as  rector  is  for  life,  unless  otherwise  specified,  and  that  plaintiff's 
election  and  engagement  as  rector  has  never  been  dissolved  in  the  man- 
ner provided  by  the  canons  of  the  church ;  that  at  the  time  of  his  elec- 
tion and  of  the  agreement  pleaded,  the  plaintiff  had  a  canonical  resi- 
dence in  the  diocese  of  Central  New  York;  that  in  accordance  with  the 
laws  of  the  church  he  had  obtained  a  certificate  of  transfer  from  the 
bishop  of  that  diocese,  which  he  duly  presented  to  the  bishop  of  New 
York,  who  agreed  to  accept  the  transfer  and  acknowledge  the  plaintiff 
as  rector  of  Grace  Church  when  he  received  the  notice  of  plaintiff's 
election  from  the  churchwardens,  which,  it  is  stated,  tliey  were  required 
to  transmit  to  the  bishop  by  the  canons;  that  due  demand  has  been 
made  on  the  defendants,  but  that  they  have  neglected  and  refused  to 
send  the  required  notice ;  that  by  reason  of  this  refusal  the  bishop  is 
prevented  from  recognizing  plaintiff  as  rector,  and  that  plaintiff  is  thus 
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unable  to  enter  upon  performance  of  bis  duties,  to  bis  loss  and  damage. 
He  alleges  that  he  has  been  at  all  times  ready,  able,  and  willing  to 
perform  his  obligations  under  the  contract,  which  he  alleges  was  made 
by  defendants  and  accepted  by  him. 

[3]  Section  42  of  the  Religious  Corporations  Law  (ConsoL  Laws,  c, 
51)  provides : 

"The  yestry  may,  subject  to  the  canons  of  the  Protestant  Episcopal  Chnrch 
in  the  United  States,  and  of  the  diocese  in  which  the  parish  or  church  is  situ- 
ated, by  a  majority  vote,  elect  a  rector  to  fill  a  vacancy  occurring  in  the 
rectorship  of  the  parish,  and  may  fix  the  salary  or  compensation  of  the  rector." 

The  canons  and  customs  of  a  religious  denomination  must  be 
proved,  as  matters  of  fact  (Youngs  v.  Ransom,  31  Barb.  49),  and  no 
doubt  will  be  material  upon  the  trial.  In  the  absence  of  a  reply,  such 
excerpts  from  the  canons  set  out  in  the  answer  are  not  admitted  as 
already  pointed  out.  We  express  no  opinion  upon  the  merits  of  the 
action.  We  think  the  learned  justice  at  Special  Term  rightly  denied 
defendant's  motion  for  judgment. 

The  order  is  therefore  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


PEOPLE  ez  reL  D.4WLEY  v.  WILSON  et  aL 

(Supreme  Court,  Appellate- Diylsloii,  Third  Department.    July  7,  1021.) 

Animals  ^=='98— I>etenniiiation  of  department  of  farms  and  markets  on  claim 
for  damages  done  by  d^ncs  not  iwlewable  by  courts. 

Determi nation  of  the  department  of  farms  and  markets  on  claims  for 
damages  to  domestic  animals  done  by  dogs,  ander  Agricultural  Law,  | 
13f>-f,  as  amended  by  Laws  1018,  c.  439,  la  not  reviewable  by  the  courts; 
\  Farms  and  Markets  Law,  if  56,  56,  providing  for  a  review  by  the  courts 
of  a  decision  of  the  council  of  farms  and  markets,  being  Inapplicable 
In  Mich  ca^e,  having  reference  only  to  orders  made  under  the  Farms  and 
Markets  Law. 

Klley,  J.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Frank  E.  Dawley,  individually  and  as  president  of  the  American 
Karakul  Fur  Sheep  Company,  Incorporated,  to  review  determinations 
of  Charles  S.  Wilson,  Commissioner  of  the  Division  of  Agriculture  of 
the  Department  of  Farms  and  Markets  of  the  State  of  New  York,  and 
the  Council  of  Farms  and  Markets  of  the  State  of  New  York.  From 
an  order  reviewing  the  determinations,  except  the  part  thereof  which 
disallowed  one  claim,  and  directing  that  a  writ  of  certiorari  issue, 
the  Council  of  Farms  and  Markets  appeals.  Orders  reversed  and  pro- 
ceedings dismissed. 

Arened  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KiLEY,  and  VAN  KIRK,  JJ. 

Charles. D.  Newton,  Atty.  Gen.  (Henry  C.  Henderson  and  T.  Paul 
McGannon.  Deputy  Attys.  Gen.,  of  counsel),  for  appellant. 
Thomas  K.  Smith,  of  Syracuse,  for  respondent. 
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VAN  KIRK,  J.  The  relator  was  the  owner  of  Karakul  fur-bearing 
sheep.  In  November,  1917,  these  sheep  were  worried,  damaged,  and 
some  of  them  killed  by  dogs,  and  again  in  May,  1918,  and  September, 
1918.  Within  the  time  limited  claims  were  filed  in  accordance  with  the 
statute,  and  in  due  course  a  hearing  was  had  before  the  commissioner 
of  the  division  of  agriculture,  and  an  award  made  for  the  damages. 
Thereafter  the  relator  filed  a  petition  with  the  council  of  farms  and 
markets  for  a  review  of  this  decision  of  the  commissioner  of  agricul- 
ture. After  hearing,  and  in  October,  1919,  the  council  rendered  its 
decision,  substantially  approving  and  making  the  same  decision  as  the 
commissioner  of  agriculture,  and  thereafter  the  relator  applied  for  the 
writ  of  certiorari  herein  to  review  the  said  decision  of  the  council  of 
farms  and  markets.  It  is  from  the  decision  of  the  court  in  this  certiora- 
ri proceeding  that  this  appeal  is  taken. 

The  claims  are  as  follows: 

Claimed.  AUowed  by  Council. 

November  8,  1917 $3,097.  $  907. 

May  18,  1918 4,7ia  894. 

September   18,    1918 1.120.  820. 


Total  amount  claimed... $8,925.  Total  allowed... $1,621. 

The  claim  for  supplemental  damages  arising  for  the  harrying  of  the 
sheep  in  November,  1918,  was  disallowed,  and  no  appeal  is  taken  by  the 
relator.  It  is  claimed  that  authority  for  the  review  by  the  courts  of 
the  decisions  of  the  commissioner  of  agriculture  and  the  council  of 
farms  and  markets  is  found  in  section  56,  art.  3,  c.  69  of  the  Consoli- 
dated Laws,  the  Farms  and  Markets  Law. 

Chapter  800  of  the  Laws  of  1917,  an  act  amending  the  Agricultural 
Law  (Consol.  Laws,  c.  1),  provides  for  the  licensing  of  dogs,  and  com- 
pensating the  owners  of  domestic  animals  and  fowls  for  injuries  done 
by  dogs.  Under  section  139-f  of  this  law  the  owner  of  domestic  ani- 
mals which  have  been  injured  by  dogs  is  required  to  present  within  60 
days  to  the  commissioner  of  agriculture  a  verified  claim,  setting  forth 
the  damage  so  done.  Provision  is  then  made  for  investigation  of  the 
validity  of  the  claim,  and  for  determination  of  the  amount  of  damages, 
by  the  commissioner  of  agriculture.  The  damages  are  to  be  paid  by  the 
state  treasurer,  on  the  warrant  of  the  comptroller.  This  proceeding  was 
regularly  taken  with  reference  to  the  damages  done  in  1917.  There  is 
no  provision  in  this  act  of  1917,  or  in  any  statute,  for  a  review  of  the 
determination  of  the  commissioner. 

This  law  was  amended  by  chapter  439  of  the  Laws  of  1918,  under 
section  139  of  which  the  owner  of  domestic  animals  damaged  by  dogs 
must  give  notice  of  his  claim  to  an  assessor  of  the  town  within  10 
days  after  discovery  of  the  damage  done,  and  it  is  provided  that  the 
assessors  shall  "inquire  in  the  matter,"  and  if  they  determine  the  claim 
valid  they  shall  certify  their  determination  and  the  amount  of  damages, 
and  such  certificate  shall  be  filed  in  the  office  of  the  department  of 
farms  and  markets,  which  department  "may  approve,  reject,  or  modify 
the  determination  of  the  assessors."  After  passing  on  the  claim,  the  de- 
partment shall  issue  duplicate  certificates,  showing  the  amount  of  dam« 
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ages  ascertained,  one  of  which  shall  be  filed  with  the  comptroller  and 
the  other  delivered  to  the  owner.  Within  20  days,  if  the  claimant  feels 
aggrieved,  he  may  file  a  petition  with  the  department  of  farms  and 
markets  for  a  review  of  the  determination  of  the  assessors,  and  the 
department  shall  cause  an  investigation  to  be  made  and  render  its  deci- 
sion, one  copy  of  which  shall  go  to  the  petitioner  and  the  other  be 
filed  with  the  comptroller.  A  person  to  whom  such  a  certificate  or  de- 
cision shall  be  issued  may  present  the  same  for  payment,  and  shall  be 
paid  by  the  state  treasurer,  on  the  warrant  of  the  comptroller,  out  of 
any  moneys  available  therefor. 

This  section,  139-e  of  the  Agricultural  Law,  was  amended  by  chap- 
ter 461  and  chapter  464  of  the  Laws  of  1919,  and  again  by  chapter  767 
of  the  Laws  of  1920.  These  amendments  do  not  affect  either  of  these 
claims,  but  it  is  of  interest  to  note  that,  under  the  amendment  in  1920, 
the  license  fees  for  dogs  are  to  be  paid  to  the  county  treasurer,  and 
claims  for  damages  done  to  domestic  animals  by  dogs  are  to  be  paid 
for  by  the  counties,  and  no  longer  by  the  state. 

There  is  no  provision  for  a  review  by  the  courts  of  the  determination 
under  the  above  act  of  1917,  or  the  act  as  amended  in  1918.  The  entire 
proceeding  for  realizing  on  a  claim  for  damages  to  domestic  animals 
done  by  dogs  is  a  statutory  creation.  The  Agricultural  Law  is  chapter 
1  of  the  Consolidated  Laws.  The  Farms  and  Markets  Law  is  chapter 
69  of  the  Consolidated  Laws.  Each  is  a  complete  and  distinct  law 
from  the  other.  There  is  under  the  Agricultural  Law  no  provision  for 
reviewing  any  decision  or  determination  therein  provided  for  in  the 
courts.  The  Farms  and  Markets  Law,  however,  after  providing  for 
certain  hearings  and  proceedings,  does  provide  for  a  review  by  the 
courts  of  a  decision  of  the  council  in  section  56  thereof,  which  contains 
this : 

"Any  person  affected  by  a  decision  of  the  council  rendered  as  provided  In 
the  preceding  section  may  institute  a  proceeding  for  the  review  thereof  In 
the  Supreme  Court  of  the  county  of  Albany  or  any  county  In  which  the 
council  shall  have  established  a  branch  office.** 

And  the  "preceding  section"  (section  55,  subd.  1)  provides: 

"Any  person,  association  or  corporation  claiming  to  be  adversely  affected 
by  a  rule  or  order  of  the  council,  a  committee  thereof  or  a  commissioner 
enacted  or  executed  under  this  chapter  may,  at  any  time  apply  to  the  depart- 
ment by  verified  petition  for  a  review  of  the  reasonableness  or  validity  of  such 
rule  or  order." 

So  the  review  of  the  rule  or  order  provided  for  in  sections  55  and  56 
is  one  "enacted  or  executed  under  this  chapter,"  namely,  chapter  69  of 
the  Consolidated  Laws,  the  Farms  and  Markets  Law.  See  People 
ex  rel.  N.  Y.,  etc.,  R.  R.  Co.  v.  Willcox,  200  N.  Y.  423,  94  N.  E.  212. 
It  does  not  provide  for  a  review  of  any  order  enacted  or  executed  under 
any  other  chapter,  or  under  any  other  law,  and  is  not  authority  for  the 
proceeding  in  court  had  herein. 

While  the  state  by  name  is  not  a  party  in  this  proceeding,  yet,  when 
an  award  is  made  by  a  commissioner  or  council  under  the  Agricultural 
Law,  such  award  is  to  be  paid  by  the  state  treasurer  out  of  any  funds 
available  therefor ;  that  is,  out  of  funds  which  belong  to  the  state  and 
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which  It  alone  has  the  power  to  disburse.  Such  a  claim  can  only  be 
enforced  with  the  consent  of  the  state  and  in  the  manner  provided  for 
by  the  state.  See  Buckles  v.  State,  221  N.  Y.  418,  423,  117  N.  E.  811. 
It  seems  plain  that  section  56  of  the  Farms  and  Markets  Law  is  not  au- 
thority for  this  proceeding.  Our  attention  has  not  been  called  to  any 
other  statute,  and  we  have  not  been  able  to  find  any  other  statute,  which 
confers  the  authority  upon  the  court  to  review  a  determination  made 
under  the  Agricultural  Law.  Without  such  statutory  authority  the 
proceeding  by  writ  of  certiorari  cannot  be  prosecuted. 

It  is  true  that,  in  the  amendment  of  the  Agricultural  Law  in  1918 
above  referred  to,  a  review  of  the  decision  of  the  assessors  may  be  had 
by  the  department  of  farms  and  markets.  The  certificate  of  the  asses- 
sors shall  be  filed  in  the  office  of  the  department  of  farms  and  markets, 
which  department  may  approve,  reject,  or  modify  the  determination 
of  the  assessors ;  and  therefore  the  determination  of  the  department  is 
made  by  authority  of  the  Agricultural  Law,  but  not  by  authority  of  any 
provision  of  the  Farms  and  Markets  Law.  It  is  a  power  of  review 
only  conferred  by  the  Agricultural  Law  upon  the  department  of  farms 
and  markets,  and  is  not  a  power  exercised  under  the  provisions  of  the 
Farms  and  Markets  Law ;  and  it  seems  to  us  that  it  would  be  a  very 
strained  construction  to  hold  that  such  determination,  made  under  the 
authority  of  the  Agricultural  Law,  should  be  considered  as  a  rule  or 
order  of  the  council  "enacted  or  executed  under  this  chapter,"  namely, 
the  Farms  and  Markets  Law,  If  we  are  right  in  this  conclusion,  that 
there  is  no  authority  in  the  statute  for  a  review  of  the  awards  made 
herein,  then  it  will  be  of  no  advantage  to  review  the  other  questions 
presented  on  this  appeal. 

The  orders  appealed  from  are  therefore  reversed,  and  the  proceed- 
ing should  be  dismissed,  with  costs.    All  concur,  except — 

KILEY,  J.  (dissenting).  It  is  conceded  by  the  state  that  the  sheep 
were  attacked,  and  some  damage  done,  in  the  manner  alleged  by  re- 
spondent. The  appellant  raises  but  two  questions:  One,  that  the 
statutory  procedure  followed  was  improper,  in  that  under  the  Agricul- 
tural Law  there  is  no  proceeding  for  review.  Second,  that  the  damages 
were  excessive. 

As  to  the  first  objection:  Chapter  9  of  the  Consolidated  Laws  of 
1909  is  entitled  *'An  act  in  relation  to  agriculture,"  etc.  Section  1  pro- 
vides that  its  title  shall  be  the  "Agricultural  Law."  That  law,  with  its 
several  and  subsequent  amendments,  was  the  only  law  we  had  on  that 
subject  until  the  Farms  and  Markets  Law-^chapter  802  of  the  Laws 
of  1917.  A  reading  of  this  law  and  of  the  Agricultural  Law,  with  the 
subsequent  amendments  to  each,  shows  that  said  laws  are  closely  al- 
lied, interrelated,  and  complements  of  each  other.  Section  30  of  the 
Farms  and  Markets  Law  defines  the  powers  and  purposes  of  that  Jaw. 
and  subdivision  1  of  the  section  provides  that  one  of  its  powers  and 
duties  is: 

"Execute  and  carry  Into  effect  the  laws  ot  the  state  and  the  roles  of  the 
eoundU  relative  to  agriculture,"  etc 
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The  Agricultural  Law  provided  for  damages  suflfered  by  owners  of 
sheep  through  destruction  or  injury  inflicted  by  dogs.  The  tax  on  dogs, 
or  for  permission  to  keep  dogs,  was  intended,  primarily,  as  the  source 
from  which  these  damages  should  be  paid.  Assessors  and  appraisers 
were  the  tribunal  to  determine  the  amount  The  development  of  every 
branch  of  endeavor  of  the  resources,  and  sources  from  which  the 
human  family  drew  its  sustenance,  and  the  increase  in  value  of  the 
individual  units,  making  up  such  sources  and  resources,  easily  visualiz- 
ed, the  consequent  increased  damage  wrought,  prompted  the  many 
amendments  to  the  laws  affecting  agriculture  and  the  several  elements 
and  attributes  which  make  up  the  whole  fabric.  As  a  result  we  have 
the  present  confusing  and  disrelated  sections,  making  up  the  body  of 
the  laws,  intended  to  apply  to  the  same  subject. 

No  quarrel  is  had  with  the  declaration  that  the  right  to  damage  for 
the  killing  of  or  damage  to  sheep  by  dogs,  so  far  as  payment  therefor 
by  other  than  the  owner  of  the  dogs,  is  purely  statutory ;  but  it  is  an 
old  statutory  privilege,  viewed  from  the  standpoint  of  our  national  life. 
The  killing  or  wounding  by  dogs  has  always  remained  as  the  basal 
source  of  the  right  to  damage  to  the  owner  of  the  sheep.  Rights  have 
been  multiplied  and  remedies  amplified ;  conditions,  if  we  were  to  con- 
tinue this  relief,  demanded  these  amendments,  these  additional  rights 
and  remedies.  A  sheep,  from  being  an  insignificant  little  animal, 
searching  uplands  and  mountains  for  sustenance,  has  grown  to  be  one 
of  our  important  domestic  animals,  its  breeds  developed,  its  standing  in 
the  world  so  enhanced  that  the  best  lowlands  are  none  too  good  for  it. 
Enormous  values  are  tied  up  in  single  flocks.  There  came  a  time,  and 
not  so  very  long  ago,  when  this  was  recognized.  It  was  also  recog- 
nized that  assessors  and  appraisers  ofttimes  could  not  see  this  steadily 
increasing  value  in  the  sheep  that  had  been  killed  by  a  mangy  cur. 
Owners  were  at  their  mercy.  Hence  the  sections  55  and  100  of  the 
Farms  and  Market  Law. 

Still  no  judicial  review  was  provided  for  by  section  55.  This  omis- 
sion in  the  previous  laws  urged,  and  rightly  so,  that  so  important  a  (ques- 
tion should  be  entitled  to  a  judicial  review.  Section  56  gives  that  right. 
Sections  139-e  and  139-f  of  the  Agricultural  Law  provided  for  the 
rule  of  damage,  and  go  to  remedy  and  procedure,  and  in  no  way  change 
the  cause  of  action.  They  were  not  intended  to  change  it.  They  are 
right.  They  were  passed  subsequent  to  the  Farms  and  Markets  Law, 
and  from  what  had  gone  before  were  necessary.  They  are  not  incon- 
sistent with  the  Farms  and  Markets  Law.  The  proceeding  of  the  re- 
lator was  regular. 

As  to  the  second  question — excessive  damages.  Section  139-e  states 
the  rule  of  damage.  The  Karakul  breed  of  sheep  are  valuable,  away 
beyond  any  other  breed  of  sheep  known  to  this  country.  As  the  com- 
mon breeds  are  valuable  for  the  meat,  breeding  purposes,  and  wool 
within  their  sphere,  so  the  Karakul  sheep  are  valuable  in  their  sphere — 
much  more  so  than  other  breeds  of  sheep.  The  state  does  not  question 
the  damage  suffered  by  the  relator ;  its  position  in  that  regard  is  to  the 
effect  that  it  is  a  fur-bearing  animal  not  contemplated  by  the  statute. 
Because  this  animal  is  more  valuable  than  other  breeds,  on  account  of 
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Its  fur  and  breeding  purposes,  that  docs  not  make  it  none  the  less  a 
sheep,  nor  change  it  into  a  goat.    If  there  is  a  distinction  to  be  drawn 
because  of  these  more  valuable  qualities,  it  is. for  the  Legislature  to 
make  that  distinction,  not  the  courts. 
I  favor  the  affirming  of  Judge  Hinman's  order. 


BROTHERS  v.  TOWN  OF  LBON. 

(Supreme  Gonrt,  Appellate  Division,  Fourth  Department.    July  1,  1921.) 

L  Highways  -(Ss^SOS—Nottce  of  dalm  for  Injury  most  be  filed. 

One  naving  a  cause  of  action  against  a  town  under  the  Highway  Law 
should  have  filed  his  notice  of  claim,  as  required  by  section  74  of  that 
law,  and  the  failure  to  file  it  constitutes  a  complete  defense. 

2.  Towns  ^=>45 — ^Not  liable  at  cannon  law  for  negligent  acts  of  officers. 

At  common  law  a  town  was  not  liable  for  the  negligent  acts  of  Its 
officers  and  agents,  except  in  those  cases  where  the  officers  or  agents 
acted  or  failed  to  act  under  the  authority  of  some  statute. 

3.  Towns  0:»4&— Exist  only  for  genend  pt^tlcal  govenunent  of  state,  and 

represent  its  sovereign  power,  not  liable  at  oommon  law  for  negligence  of 
officers. 

Towns  exist  only  for  the  purposes  of  general  poUtical  govenunent  of 
the  state,  and  in  performing  the  duties  wliich  they  perform  they  are  per- 
forming duties  of  the  state  by  virtue  of  authority  delegated  by  the  state, 
and  in  carrying  out  the  governmental  duties  assigned  to  them  they  repre- 
sent the  sovereign  power  of  the  state,  which  sovereign  power  is  not  liable 
at  common  law  for  the  negligence  of  its  officers  and  agents. 

4.  Towns  <S:»30— Acts  of  officials  outside  of  powere  granted  not  Mndiiig. 

Acts  of  town  officials  within  the  limitations  of  the  powers  granted  by 
the  state  bind  the  town ;  but  acts  of  such  officials  outside  of  the  powers 
granted  by  the  Legislature  are  outside  of  the  law,  and  have  no  binding 
effect  on  the  towns,  though  the  officials  performing  the  acts  may  be  person- 
ally liable. 

5.  Towns  <3=:>30— No  powers  Imposed  by  eomoMHi  law. 

None  of  the  powers  or  obligations  of  officials  of  towns  are  imposed  by 
the  common  Ikw ;  all  being  purely  statutory. 

6.  Higiiways  <8=s>120(4) — ^Town  not  liable  for  negUgenee  In  failing  to  keep 

ditch  clear. 

No  duty  being  Imposed  on  towns  to  construct  drainage  ditches,  there 
is  no  liability  for  negligent  failure  to  keep  one  clear,  which  was  con- 
structed by  town  offidals,  in  view  of  Town  Law,  §  2,  providing  that  a 
town  shall  exercise  and  discharge  such  duties  as  have  been  imposed  or 
may  be  conferred  on  it  by  law. 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  Joseph  E.  Brothers  against  the  Town  of  Leon.  From  a 
judgment  for  $3,136.28  for  plaintiff,  rendered  at  Trial  Term,  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  defendant  ap- 
peals.   Judgment  and  order  reversed,  and  complaint  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  DA- 
VIS, JJ. 

Orla  E.  Black,  of  Salamanca,  for  appellant. 

Richard  A.  Hall,  of  Cherry  Creek,  for  respondent. 

^=s>For  other  caaes  see  same  topic  &  KBT-NUMB1S9.  In  ftU  Key-Kunbered  Diffeeto  ft  Indezei 
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HUBBS,  J.  This  action  was  brought  against  the  defendant  town  to 
recover  for  damage  caused  to  the  plaintiff's  crops,  because  of  the  over- 
flowing of  a  ditch  constructed  by  the  defendant,  and  which,  it  is  al- 
leged, was  permitted  to  fill  up  and  overflow  through  the  negligence  of 
the  defendant.  The  property  in  question  is  situated  in  the  valley  of 
Conewango  creek.  The  soil  consists  of  muck  and  the  ground  is  level 
and  swampy.  The  creek  had  been  dredged  and  straightened,  and 
ditches  had  been  dug  through  the  flat  land  to  the  creek  to  drain  the 
land.  That  had  resulted  in  making  a  large  portion  of  the  land  useful. 
However,  at  certain  times  of  the  year  the  creek  still  overflowed,  and  at 
times  water  covered  the  plaintiff's  premises. 

North  of  the  plaintiff's  premises,  and  extending  in  an  easterly  and 
westerly  direction,  there  is  a  highway  known  as  the  Kent  Switch 
road.  North  of  the  highway  is  a  farm  known  as  the  Peck  farm.  Peck 
dug  a  ditch  through  his  farm  in  a  southerly  direction  to  the  highway, 
and  then  dug  a  ^tch  along  the  northerly  side  of  the  highway  easterly 
into  the  creek.  At  times  these  ditches  would  overflow  the  highway 
and  wash  it  out.  In  1909  the  defendant  town  dug  an  open  ditch  from 
said  highway  southerly  and  across  the  farm  owned  by  Stoltz,  now  own- 
ed by  the  plaintiff.  The  town  purchased  of  Stoltz  a  strip  of  land  3 
rods  wide,  and  dug  its  ditch  from  the  ditch  on  the  northerly  side  of 
the  road  to  the  creek,  a  distance  of  235  rods.  The  town  claims  that 
the  ditch  was  dug  in  pursuance  to  a  request  of  the  county  superinten- 
dent of  highways,  and  that  the  land  was  acquired  in  a  proceeding  the 
same  as  that  for  laying  out  a  highway,  and  that  the  proceedings  of 
the  town  board  were  filed  and  recorded  in  the  town  clerk's  office  as 
provided  by  the  Highway  Law.  The  ditch  filled  up,  and  as  a  result 
overflowed  the  plaintiff's  land,  and  caused  the  damage  for  which  a  ver- 
dict has  been  rendered  in  this  action. 

The  plaintiff  alleges  that  the  town  was  negligent  in  permitting  the 
ditch  to  fill  up.  It  also  alleges  that  the  plaintiff  caused  to  be  served  and 
filed  a  verified  statement  «f  the  cause  of  action  in  due  time  and  in 
due  form  of  law.  The  answer  denies  that,  and  there  is  no  proof  in  the 
case  that  a  claim  was  filed  in  accordance  with  section  74  of  the  High- 
way Law  (Consol.  Laws,  c.  25).  No  claim  was  made  upon  the  trial 
that  the  ditch  was  not  properly  constructed,  or  that  it  was  inadequate. 
The  sole  question  submitted  to  the  jury  was  whether  or  not  the  defend- 
ant was  negligent  in  permitting  the  ditch  to  fill  up,  and  in  failing  to 
keep  it  open. 

[1]  If  the  plaintiff  had  a  cause  of  action  under  the  Highway  Law, 
he  should  have  filed  his  notice  of  claim  as  required  by  section  74  of 
that  law.  The  failure  to  file  it  constitutes  a  complete  defense,  if  the 
cause  of  action  lies  thereimder.  Lutes  v.  Town  of  Warwick,  149  App. 
Div.  809,  134  N.  Y.  Supp.  298 ;  Soper  v.  Town  of  Greenwich,  48  App. 
Div.  354,  62  N.  Y.  Supp.  UlL 

The  trial  justice  submitted  the  case  to  the  jury  on  the  theory  that  the 
town,  having  dug  the  ditch,  owed  to  the  plaintiff  the  duty  to  use  reason- 
able care  and  caution  in  maintaining  it.  The  theory  of  the  plaintiff's 
attorney  and  of  the  court  was  that  this  is  a  common-law  action.    The 
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defendant  duly  excepted  to  that  portion  of  the  charge,  and  the  question 
is  raised  squarely  as  to  whether  or  not  the  town,  as  such,  can  be  hdd 
liable  for  any  negligence  of  its  officers  in  failing  to  keep  the  ditch  open. 
Justice  Taylor,  the  trial  justice,  in  his  opinion,  states  tiiat  the  cause  of 
action  does  not  come  within  the  Highway  Law,  and,  further,  that — 

"the  town,  through  its  agents,  assumed  to  construct  this  ditch,  and  that, 
through  the  negUgence  of  the  town  in  not  keeping  the  ditch  dear,  the  oyer- 
flow  and  damage  was  caused." 

[2]  In  order  to  sustain  this  judgment,  it  is  necessary  to  hold  that 
the  town,  under  the  circumstances,  may  be  held  liable  for  common- 
law  negligence,  as  the  verdict  cannot  be  sustained  imder  the  Highway 
Law,  because  of  the  failure  to  serve  the  required  notice,  and  that  ques- 
tion was  not  submitted  to  the  jury.  It  is  ui^ed  that  this  judgment 
should  be  affirmed,  on  the  theory  that  the  town,  being  the  owner  of  the 
land  upon,  which  the  ditch  is  located,  and  having  assumed  to  dig  it 
upon  its  land  and  to  gather  the  waters  into  the  ditch,  owed  a  duty 
to  use  reasonable  care  in  maintaining  it.  There  would  be  no  question 
but  what  such  principle  would  apply  as  against  an  individual  or  a 
private  corporation,  and  no  doubt  the  same  rule  would  apply  against 
a  village  or  city  that  had  constructed  a  ditch  under  the  same  circum- 
stances by  virtue  of  statutory  authority.  It  seems  to  be  well  settled, 
however,  that  at  common  law  a  town  was  not  liable  for  the  negligent 
acts  of  its  officers  and  agents,  except  in  those  cases  where  the  officers  or 
agents  acted  or  failed  to  act  under  the  authority  of  some  statute. 

[3-5]  Towns  exist  only  for  the  purposes  of  general  political  govern- 
ment of  the  state,  and  in  performing  the  duties  which  they  perform 
they  are  performing  duties  of  the  state  by  virtue  of  authority  delegated 
by  the  state;  and  in  carrying  out  the  governmental  duties  assign- 
ed to  them  they  represent  the  sovereign  power  of  the  state,  which 
sovereign  power  is  not  liable  at  common  law  for  the  negligence  of 
its  officers  and  agents.  While  the  state  may  impose  duties  upon  the 
town  and  compel  their  performance,  the*  town  is  not  considered  in 
the  same  light  as  a  person  or  private  corporation  which  undertakes  to 
perform  certain  acts  or  duties  for  a  consideration  and  is  thereby  made 
liable  to  persons  who  are  injured  as  a  result  thereof.  The  powers 
and  duties  of  a  town  are  of  a  public  nature,  and  they  are  subject  to 
be  restricted  or  enlarged  by  acts  of  the  state  Legislature  within  the  limi- 
tations of  the  Constitution.  Acts  of  the  town  officials,  within  the 
limitations  of  the  powers  granted  by  the  state,  bind  the  town ;  but  acts 
of  such  officials  outside  of  the  powers  granted  by  the  Legislature  are 
outside  of  the  law  and  have  no  binding  effect  upon  the  town,  although 
the  officials  performing  the  acts  may  be  personally  liable.  None  of 
their  powers  or  obligations  are  imposed  by  the  common  law.  They  are 
all  purely  statutory.  In  order,  therefore,  to  hold  the  town  liable  in 
the  case  at  bar,  it  is  necessary  to  find  that  there  was  some  statutory 
authority  for  the  construction  and  maintenance  of  the  ditch  in  question. 
No  such  authority  has  been  pointed  out,  unless  it  existed  under  and  by 
virtue  of  the  Highway  Law. 
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[I]  It  has  been  suggested  that,  under  the  decision  in  the  case  of 
Bowman  v.  Town  of  Chenango,  227  N.  Y.  459, 125  N.  E.  809,  a  liabil- 
ity might  be  held  to  exist  in  this  case  under  the  Highway  Law.  How- 
ever, that  question  is  of  no  importance  here  as  the^  notice  required  by 
that  statute  was  not  served.  Neither  is  the  question  here  as  to  whether 
or  not  the  town  officials,  as  individuals,  are  liable  for  their  negligence, 
as  they  are  not  parties  to  the  action  as  was  the  town  superintendent 
of  highways  in  the  case  of  Short  v.  Town  of  Orange,  175  App.  Div. 
260,  161  N.  Y.  Supp.  466,  where  it  was  held  that,  where  sparks  escap- 
ed from  a  tractor  owned  by  the  town  and  set  fire  to  the  plaintiff's  bam. 
the  tractor  being  owned  by  the  town  and  operated  by  the  town  super- 
intendent, the  town  was  not  liable  although  the  town  superintendent 
might  be  personally  liable.    In  that  case  Justice  Cochrane  said: 

"That  towns  are  not  Uable  for  the  negligent  acts  of  their  officers,  in  the 
absence  of  statutory  provisions  making  them  so  liable.  Is  familiar  law.  They 
are  Involuntary  subdivisions  of  the  state,  constituted  for  the  purpose  of  the 
more  convenient  exercise  of  governmental  functions  by  the  state  for  the 
benefit  of  all  of  Its  dtlzons.  The  relatloa  of  respondeat  superior  does  not 
exist  between  towns  and  Its  officers." 

The  case  of  Litchfield  v.  Bond,  186  N.  Y.  66,  from  page  80  to  the 
end  of  page  83,  78  N.  E.  719,  makes  very  clear  the  grounds  upon  which 
political  subdivisions  are  exempt  from  common-law  liability.  Prior 
to  the  enactment  of  chapter  569  of  the  Laws  of  1890,  now  section  2  of 
the  Town  Law  (Consol.  Laws,  c.  62),  towns  were  not  called  municipal 
corporations.  Lorillard  v.  Town  of  Monroe,  11  N.  Y.  392,  62  Am. 
Dec.  120;  Morson  v.  Town  of  Gravesend,  89  Hun,  52,  35  N.  Y.  Supp. 
94.  In  the  latter  case  Presiding  Justice  Brown,  speaking  for  the  Sec- 
ond Department,  said : 

••The  Town  Law  (chapter  569,  Laws  of  1890)  has  not  enlarged  the  towns' 
corporate  capacity.'* 

Said  section  2  of  the  Town  Law  expressly  says  that  a  town  shall 
exercise  such  powers  and  discharge  such  duties  "as  have  been  or  may 
be  conferred  or  imposed  upon  it  by  law."  As  there  was  no  power  con- 
ferred upon  the  defendant,  or  duty  imposed  upon  it,  by  law,  that  is, 
by  statute,  to  build  the  ditch  in  question,  or  to  maintain  it  and  keep 
it  clear,  there  can  be  no  liability  for  failing  to  keep  it  clear.  I  advise 
that  the  judgment  and  order  be  reversed,  with  costs,  and  the  complaint 
dismissed,  with  costs. 

Judgment  and  order  reversed,  with  .costs,  and  complaint  dismissed, 
with  costs.    All  concur. 
189N.T.8U-«8 
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(197  App.  Div.  201) 

DILLON  y.  TRUSTEES  OF  ST.  PATRICK'S  CATHEDRAL  IN  CITY  OP 

NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department    Jnne  17,  1921.) 

• 

1.  Majster  and  setranC  ^=^361— Religious  society,  amdoMog  eemetery  for  prof- 

it applied  to  dl^uAty  held  within  Workmen's  Compensation  Law. 

Under  Workmen's  Compensation  Law,  |  2,  group  13,  making  the  excava- 
tion of  graves  a  hazardous  employment,  and  se^on  3,  subd.  5,  maldng 
the  act  applicable  only  to  employment  in  a  business  carried  on  for  pecnnl- 
ary  gain,  a  religious  society,  conducting  a  cemetery,  the  lots  in  wliich  it 
sold  for  profit,  is  subject  to  the  Workmen's  Compensation  Law,  though  the 
profits  It  derived  thereby  were  applied  by  it  to  charitable  purposes,  so 
that  in  an  action  for  injuries  to  an  employee  of  such  society,  which  had 
not  complied  with  the  insurance  provisions,  it  was  proper  to  withdraw  the 
defenses  of  contributory  negligence  and  assumption  of  risk  from  the  Jury, 
under  section  11. 

2.  Blaster  and  servant  <8=^107(3)— Sale  plaee  docMne  im^ipliealile  to  danger 

created  by  servant. 

The  rule  requiring  an  employer  to  furnish  his  servants  with  a  safe  place 
to  work  does  not  apply,  where  the  employee  engages  in  creating  the 
place  Which  is  unsafe 'because  of  the  very  work  that  he  is  doing,  if  the 
defenses  of  contributory  negligence  and  assumption  of  risk  are  available. 

3.  Master  and  servant  <&=»286  (19) —Negligence  In  not  shoring  up  excavation 

held  tor  jury. 

In  an  action  for  injuries  to  an  employee  while  excavating  for  a  monu- 
ment foundation,  evidence  that  the  superintendent  liad  inspected  the 
place  shortly  before  it  caved  in  and  pronounced  it  safe,  and  that  excava- 
tions of  that  depth  should  not  be  made  without  shoring  up  the  sides,  held 
suflSclent  to  take  to  the  jury  the  question  whether  the  employer  was 
negligent  in  failing  to  shore  up  the  sides  of  the  excavation. 

Appeal  from  Trial  Term,  Queens  County. 

Action  for  personal  injuries  by  James  Dillon  against  the  Trustees  of 
St.  Patrick's  Cathedral  in  the  City  of  New  York.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  motion  for  new  trial  on  the 
minutes,  defendant  appeals.    AflBrmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM, 
KELLY,  and  JAYCOX,  JJ. 

Timothy  A.  McCarthy,  of  New  York  City,  for  appellant. 

George  M.  Curtis,  Jr.,  of  New  York  City  (Moses  Cohen,  of  New  York 
City,  on  the  brief),  for  respondent. 

BLACKMAR,  P.  J.  The  defendant  is  a  charitable  corporation  which 
maintains  a  cemetery,  called  the  Calvary  Cemetery.  It  sells  burial 
privileges  and  devotes  the  money  so  raised  to  the  expense  of  running 
the  cemetery,  for  religious  and  educational  purposes,  and  for  charity 
— primarily  in  providing  graves  for  those  unable  to  pay  for  them. 

On  the  26th  of  April,  1918,  the  plaintiff,  a  grave  digger  in  the  em- 
ploy of  the  defendant,  was  directed  to  make  an  excavation  for  the 
foundation  of  a  monument,  and  while  so  engaged,  when  he  had  dug 
to  a  required  depth  of  about  nine  feet,  the  earth  fell  upon  him  and 
injured  him  severely. 

^saFor  other  cases  see  same  topic  ft  KBY-NITMBBR  in  all  Key-Numbered  Dlseeta  ft  Indexes 
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The  learned  trial  justice  held  that  the  question  of  contributory  neg- 
ligence and  assumption  of  risk  were  not  in  the  case,  for  it  was  con- 
ceded that  defendant  had  not  secured  compensation  for  its  employees 
as  provided  in  section  50  of  the  Workmen's  Compensation  Law  (Con- 
sol.  Laws,  c.  67).  The  question  is  thus  raised  whether  the  relations 
between  the  defendant  and  the  plaintiff  fall  within  the  Workmen's 
Compensation  Law.  If  they  do,  the  charge  was  correct  (section  11  of 
the  Workmen's  Compensation  Law) ;  if  not,  it  was  erroneous. 

[1]  Excavation  and  grave-digging  are  classified  by  the  Workmen's 
Compensation  Law  as  a  hazardous  employment.  Section  2,  group  13, 
of  the  law.  But  compensation  is  provided  for  "emplo)rment  only  in  a 
trade,  business  or  occupation  carried  on  by  the  employer  for  pecuniary 
gain,  or  in  connection  therewith."  Section  3,  subd.  5,  of  the  law.  The 
work,  therefore,  was  hazardous,  but  was  the  employment  in  a  trade, 
business  or  occupation  carried  on  by  the  defendant  for  pecuniary  gain  ? 
The  employer  by  selling  burial  privileges  does  secure  a  pecuniary  gain. 
The  proceeds  of  the  gain,  however,  are  devoted  entirely  to  the  purposes 
of  the  cemetery  and  to  charitable  work. 

Matter  of  Uhl  v.  Hartwood  Club,  221  N.  Y.  588,  116  N.  E.  1000, 
affirming  177  App.  Div.  41,  163  N.  Y.  Supp.  744,  seems  to  hold  that 
such  an  employment  is  within  the  act.  The  defendant  in  that  case  was 
a  country  club.  It  owned  a  piece  of  woodland  and  wis  accustomed 
to  carry  on  forestry  operations.  This  resulted  in  a  profit,  which  was 
applied  solely  to  maintaining  the  club  for  the  benefit  of  its  members. 
The  deceased  was  a  lumberman  engaged  in  cutting  wood  for  the  mar- 
ket. It  was  held  that  the  claimant,  his  widow,  was  entitled  to  compen- 
sation under  the  Workmen's  Compensation  Law,  that  the  work  was 
hazardous,  that  the  employment  was  in  a  business  carried  on  for  pe- 
cuniary gain,  and  that  the  question  of  the  disposition  made  of  the  gain 
by  the  defendant  was  immaterial. 

The  principle  underlying  that  decision  is  applicable  to  the  pending 
case.  The  country  club  carried  on  lumbering  on  its  premises,  and  it 
made  a  gain  by  the  lumbering  and  devoted  the  money  to  the  main- 
tenance of  the  club.  In  this  case  the  defendant  company  carries  on 
the  business  of  selling  burial  lots  for  gain  and  devotes  the  gain  to 
maintaining  the  cemetery  and  to  religious  and  charitable  purposes.  The 
work  is  hazardous  within  the  definition  of  the  statute;  the  employ- 
ment of  preparing  the  lots  for  monuments  or  for  burial  is  carried  on 
by  the  defendant  for  pecuniary  gain;  and  it  is  a  matter  of  no  im- 
portance to  what  purpose  this  pecuniary  gain  is  devoted.  I  therefore 
reach  the  conclusion  that  no  error  was  made  by  the  court  in  charging 
the  jury  that  the  question  of  assumption,  of  risk  and  contributory  neg- 
ligence was  not  in  the  case. 

We  now  approach  the  question  whether  there  was  negligence  on  the 
part  of  the  defendant.  In  considering  this  we  eliminate  all  questions 
of  contributory  negligence  and  of  a.ssumption  of  risk.  No  matter  how 
negligent  the  plaintiff  was,  no  matter  whether  under  the  rule  of  law 
generally  applicable  he  assumed  the  risk  of  his  work,  nevertheless,  if 
there  was  any  negligence  on  the  part  of  the  defendant  in  properly 
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caring  for  and  safeguarding  the  plaintiff,  which  was  a  proximate  cause 
of  the  injury,  it  is  Hable. 

[2]  It  is  a  well-established  principle  of  law  that  the  rule  requiring 
an  employer  to  furnish  his  servants  with  a  safe  place  to  work  has  no 
application  where  the  employee  engages  in  creating  the  place  which  is 
unsafe  because  of  the  very  work  that  he  is  doing.  McfEtonough  v, 
Clonbrock  Steam  Boiler  Co.,  113  App.  Div.  432,  99  N.  Y.  Supp.  263; 
Bertolami  v.  United  Engineering  &  Contracting  Co.,  120  App.  Div. 
192,  105  N.  Y.  Supp.  90.  But  this  principle  does  not  aid  in  solving  the 
question  under  consideration,  for  tiiat  rule  rests  upon  considerations 
of  the  assumption  of  risk  and  contributory  negligence  and  sometimes 
upon  the  fact  that  there  is  no  element  of  negligence  of  the  defendant 
which  enters  in.  Henry  v.  Hudson  &  Manhattan  R.  R.  Co.,  201  N. 
Y.  140,  94  N.  E.  623. 

[3]  The  plaintiff  bep;an  digging  the  excavation  on  the  24th  of  April, 
a  Saturday.  He  was  instructed  to  carry  the  excavation  to  a  depth  of 
nine  feet.  He  stopped  work  Saturday  afternoon.  It  rained  Sunday 
and  Sunday  night,  and  he  went  back  to  work  on  Monday  morning 
about  7  o'clock.  The  soil  was  composed  of  loam  and  gravel.  The 
superintendent  of  the  defendant,  going  his  rounds  that  morning,  stop- 
ped where  the  plaintiff  was  working,  because,  as  he  said,  he  was  consid- 
ering the  question  whether  the  work  was  safe  under  the  circumstances. 
He  looked  at  it.  It  seemed  to  Wm  to  be  safe.  He  asked  the  plaintiff, 
who  was  nearly  nine  feet  down,  whether  everything  was  all  right,  and 
the  plaintiff  said  "Yes."  About  10  o'clock  the  earth  caved  in  and  fell 
upon  plaintiff,  and  a  large  stone  struck  him  on  the  shoulder  and  injured 
him  severely.  It  was  the  custom,  sometimes,  to  shore  up  the  excava- 
tion when  going  down  to  that  depth,  and  many  times  during  a  number 
of  years  the  graves  had  been  known  to  cave  in  in  the  process  of  exca- 
vation. The  superintendent  of  another  cemetery  testified  that,  con- 
sidering the  nature  of  the  soil,  it  was  dangerous  to  excavate  to  that 
depth  without  shoring  up.  A  question  of  defendant's  negligence  in  , 
omitting  to  provide  for  shoring  up  the  work  was  therefore  presented 
to  the  jury. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


(197  App.  Div.  371) 

WAGNER  T.  MOTOR  TRUCK  RENTING  CORPORATION  el  aL 

(Supreme  Court,  AppeUate  Division,  Second  Department    June  24, 1921.) 

Master  and  servant  <S=»301(4) — Contractor  employing  tniddng  eompangr  to 
remove  excavated  material  at  price  per  day  not  liable  for  driver's  negli- 
gence. 

Where  a  contractor  engaged  In  excavating  sublet  the  work  of  re- 
moving the  excavated  material  to  a  trucking  company,  which  agreed  to 
furnish  trucks  for  that  pui-pose  at  a  specified  price  per  day,  and  which 
hired  some  of  the  trucks  with  drivers  from  a  truck  renting  company,  the 
trucking  company  was  an  Independent  contractor,  and  it,  and  not  the 
contractor,  was  Uable  for  the  negUgence  of  a  driver  of  one  of  such  hired 

^s»For  oUier  caa«6  see  same  toplo  &  KBT-NUMBBR  in  aU  Key-Numbered  Dlgeeti  A  lodexee 
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tracks*  though,  because  the  work  was  being  done  at  an  army  base,  which 
could  not  be  thrown  open  to  the  general  public,  the  tracks  bore  the  con- 
tractor's name,  and  the  drivers  wore  its  badges,  and  employees  of  the 
contractor  kept  records  of  the  number  of  trucks  employed,  and  it  em< 
ployed  chasers  to  see  that  each  truck  did  a  day's  work. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Andrew  Wagner,  as  administrator,  etc.,  of  Paul  Wagner, 
deceased,  against  the  Hagerty  Motor  Trucking  Company,  Rodgers  & 
Hagerty,  Incorporated,  and  the  Motor  Truck  Renting  Corporation. 
From  a  judgment  and  order  in  favor  of  the  first  two  defendants  plain- 
tiff appeals.  Affirmed  as  to  Rodgers  &  Hagerty,  Incorporated,  and 
reversed  and  new  trial  granted  as  to  the  Hagerty  Motor  Trucking  Com- 
pany. 

Amied  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  ^YCOX,  JJ. 

George  F.  Hickey,  of  New  York  City,  for  appellant. 

Louis  Cohn,  of  New  York  City,  for  respondent  Hagerty  Motor 
Trucking  Co. 

Walter  L.  Glenney,  of  New  York  Citv  (Bertrand  L.  Pettigrew.  of 
New  York  City,  on  the  brief),  for  respondent  Rodgers  &  Hagerty,  Inc. 

JAYCOX,  J.  The  Turner  Construction  Company  was  engaged  in 
the  erection  of  an  army  supply  base,  in  the  borough  of  Brooklyn.  This 
work  was  done  under  a  contract  with  the  United  States  government. 
The  respondent,  Rodgers  &  Hagerty,  Inc.,  was  doing  the  work  of  ex- 
cavation under  a  subcontract  with  the  Turner  Construction  Company. 
The  Hagerty  Motor  Trucking  Company,  Incorporated,  had  an  agree- 
ment with  Rodgers  &  Hagerty,  Incorporated,  whereby  it  (the  Hagerty 
Motor  Trucking  Company,  Incorporated)  agreed  to  furnish  trucks  for 
the  disposition  of  excavated  material  at  $30  each  per  day ;  10  hours  to 
constitute  a  day's  work,  overtime  to  be  paid  at  the  rate  of  $3  an  hour. 
Rodgers  &  Hagerty,  Incorporated,  had  no  trucks,  and  did  not  attempt 
to  dispose  of  any  of  the  material  in  any  way,  except  by  means  of  the 
trucks  furnished  by  the  Hagerty  Motor  Trucking  Company,  Incorpo- 
rated. The  Hagerty  Motor  Trucking  Company,  Incorporated,  did  not 
have  sufficient  trucks  to  take  care  of  all  of  the  material  excavated.  It,- 
in  turn,  hired  trucks  with  drivers  from  the  Motor  Truck  Renting  Cor- 
poration, and  one  of  the  trucks  thus  rented  ran  over  and  killed  the 
plaintiff's  intestate.  The  jury  has  found  that  the  driver  of  this  truck 
was  guilty  of  negligence,  and  that  the  plaintiff's  intestate  was  free  from 
contributory  negligence. 

The  question  as  to  whose  servant  the  driver  of  the  truck  was  at  the 
time  of  the  happening  of  the  accident  must  necessarily  be  determined 
in  this  action.  Upon  the  first  trial  of  the  action  the  court  dismissed  the 
complaint  as  against  the  Hagerty  Motor  Trucking  Company,  Incorpo- 
rated, and  Motor  Truck  Renting  Corporation,  and  the  jury  rendered 
a  verdict  against  Rodgers  &  Hagerty,  Incorporated.  The  plaintiff 
appealed  from  the  dismissal  of  the  complaint  as  against  the  Hagerty 
Motor  Trucking  Company,  Incorporated,  but  did  n6t  appeal  from  the 
dismissal  of  the  complaint  as  to  the  Motor  Truck  Renting  Corporation. 
Rodgers  &  Hagerty,  Incorporated,  appealed  from  the  judgment  against 
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it.  The  judgment  against  Rodgers  &  Hagerty,  Incorporated,  was  re- 
versed, as  was  also  the  dismissal  of  the  complaint  again^  the  Hagerty 
Motor  Trucking  Company,  Incorporated  (193  App.  Div.  912,  183  N. 
Y.  Supp.  958).  Upon  the  retrial  the  court  submitted  to  the  jury  the 
following  questions  and  took  a  special  verdict  thereon  r 

''Q.  Was  there  negUgence  on  the  part  of  Delahanty,  the  driyer  of  the 
antomobUe  truck?" 

"Q.  Was  there  any  negUgence  on  the  part  of  the  deceased  that  contributed 
to  the  accident?" 

"Q.  Whose  servant  was  Delahanty,  the  driver  of  the  automobile  truck,  at 
the  time  of  the  accident?" 

The  jury  answered  the  first  question  in  the  affirmative,  the  second, 
in  the  negative,  and  the  third,  "Rodgers  &  Hagerty,  Incorporated," 
and  rendered  a  general  verdict  against  that  defendant  for  the  sum 
of  $15,000.  The  court,  upon  the  motion  of  the  defendant  Rodgers  & 
Hagerty,  Incorporated,  set  aside  the  general  verdict  and  dismissed  the 
complaint.  Judgment  wasi  thereupon  entered  by  order  of  the  court  in 
favor  of  the  Hagerty  Motor  Trucking  Company,  Incorporated,  in  ac- 
cordance with  the  special  verdict,  and  in  favor  of  Rodgers  &  Hagerty, 
Incorporated,  dismissing  the  plaintiff's  complaint,  with  costs  in  both 
instances. 

The  jury  having  found  that  the  driver  of  the  automobile  truck  was 
guilty  of  negligence  which  caused  the  plaintiff's  intestate's  death,  and 
that  such  intestate  was  free  from  contributory  negligence,  it  seems  to 
me  clear  fhat  the  plaintiff  is  entitled  to  recover  from  one  of  the  de- 
fendants. The  court  has  held — correctly,  I  think — that  the  Motor 
Truck  Renting  Corporation  was  not  in  control  of  the  driver  at  the  time 
of  the  happening  of  the  accident,  so  as  to  be  responsible  for  his  neg- 
ligence. Therefore,  if  the  general  employer  of  the  driver — ^the  Motor 
Truck  Renting  Corporation — did  not  control  the  driver  at  the  time  of 
the  happening  of  the  accident,  the  question  naturally  arises,  who  did 
control  him?  This  question  is  answered  by  determining  in  whose  woric 
the  driver  was  engaged. 

In  Matter  of  Schweitzer  v.  Thompson  &  Norris  Co.,  229  N.  Y.  97, 
127  N.  E.  904,  Judge  Crane,  in  the  prevailing  opinion,  said : 

"It  is  well  settled  that  one  may  be  in  the  general  service  of  another,  and 
nevertheless  with  respect  to  particular  work  may  be  transferred  with  his 
own  consent  or  acquiescence  to  the  service  of  a  third  person,  so  that  he  be- 
comes the  servant  of  that  person  with  all  the  legal  consequences  of  the  new 
relation.  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215,  220.  Difficulty  fre- 
qnentty  arises  in  determining  when  this  transfer  of  relationship  takes  place. 
The  rule  was  stated  in  this  court  in  Hartell  v.  Simonson  &  Son  Co.,  218  N. 
Y.  345,  349,  to  be  the  following :  'A  servant  in  the  general  employment  of  one 
person,  who  is  temporarily  loaned  to  another  person  to  do  «ie  latter*8  work, 
becomes,  for  the  time  being,  the  servant  of  the  borrower,  who  is  Uable  for  his 
negligence.  But  if  the  general  employer  enters  into  a  contract  to  do  the 
work  of  another,  as  an  independent  contractor,  his  servants  do  not  become 
the  servants  of  the  person  with  whom  he  thus  contracts,  and  the  latter  is 
not  liable  for  their  negligence.*  The  cases  of  Kellogg  v.  Church  Charity 
Foundation  of  Long  Island,  203  N.  Y.  191,  and  Schmedes  v.  Deffaa,  153  App. 
Div.  819,  and  214  N.  Y.  675,  were  cited  as  iUustrations  of  the  distinction." 

In  this  case  it  is  clear  that  the  driver  of  the  truck  was  not  engaged  in 
the  work  of  his  general  employer,  but  that  he  was  doing  the  work  of 
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cither  the  Hagcrty  Motor  Trucking  Company,  Incorporated,  or  Rodgers 
&  Hagerty,  Incorporated.  Rodgers  &  Hagerty,  Incorporated,  had  no 
trucks  and  did  no  part  of  the  removal  of  the  excavated  material.  The 
Hagerty  Motor  Trucking  Company,  Incorporated,  on  the  other  hand, 
removed  all  of  this  material,  and  for  this  purpose  furnished  whatever 
number  of  trucks  was  necessary.  The  amount  of  the  work  it  was  to 
do  was  determined  by  the  amount  of  material  excavated.  The  number 
'  of  trucks  it  was  to  supply  was  fixed  in  the  same  way ;  the  number  was 
to  be  adequate  to  remove  the  excavated  material.  The  Hagerty  Motor 
Trucking  Company,  .Incorporated,  under  this  arrangement  became  an 
independent  contractor.  It  was  required  to  remove  all  of  the  excavated 
material,  and  its  pay  depended  upon  the  number  of  trucks  engaged  in 
that  work  each  day.  That  the  trucks  bore  the  name  of  Rodgers  & 
Hagerty,  Incoi^orated,  and  that  the  drivers  wore  badges  marked  "R. 
&  H.,"  in  no  wise  affects  this  conclusion. 

At  the  time  this  country  was  engaged  in  the  great  World  War,  and 
the  work  being  done  in  the  construction  of  this  army  base  necessarily 
could  not  be  thrown  open  to  the  general  public.  The  government,  there- 
fore, permitted  only  the  employees  of  the  contractor  and  its  subcon- 
tractors to  be  admitted  to  the  inclosure ;  therefore  it  was  necessary  that 
the  trucks  bear  the  name  of  Rodgers  &  Hagerty,  Incorporated,  and  the 
drivers  wear  the  badges  of  the  same  corporation.  The  government  paid 
on  the  cost  plus  plan.  Therefore  it  had  employees  who  kept  records  of 
the  number  of  trucks  employed  in  the  work.  Rodgers  &  Hagerty,  In- 
corporated, being  paid  imder  this  plan,  was  desirous  of  seeing  that  it 
was  paid  for  all  the  trucks  engaged  in  the  work,  and  as  it  paid  for  the 
trucks  by  the  same  method  it  was  also  desirous  of  seeing  that  it  was 
charged  for  no  more  trucks  than  it  received  pay  for.  This  explains  the 
employment  by  Rodgers  &  Hagerty,  Incorporated,  of  men  known  as 
"chasers,"  and  shows  the  reason  why  that  company  was  interested  in 
seeing  that  each  truck  did  a  day's  work. 

On  the  prior  appeal  we  held  that  the  finding  that  the  driver,  Dela- 
hanty,  was  in  the  special  employ  of  Rodgers  &  Hagerty,  Incorporated, 
was  contrary  to  the  evidence.  The  evidence  in  that  respect  has  not  been 
materially  chang^ed  upon  the  new  trial,  and  the  finding  of  the  jury  is 
still  opposed  to  the  weight  of  the  testimony.  If  I  am  correct  in  my  con- 
clusion that  the  Hagerty  Motor  Trucking  Company  was  an  independent 
contractor,  then  the  verdict  of  the  jury  in  favor  of  that  defendant  is 
also  contrary  to  the  evidence. 

Of  the  adjudicated  cases,  Schmedes  v.  Deffaa,  supra,  affords  the 
closest  parallel  to  this  case.  There  the  defendant  was  the  keeper  of  a 
liverv  stable.  He  received  an  order  from  an  undertaker  to  furnish  a 
number  of  horses  and  carriages  to  attend  funerals.  He  did  not  have 
suflScient  horses  and  carriages  for  the  purpose,  so  he  applied  to  another 
livery  stable  keeper,  who  sent  an  additional  carriage  with  a  driver. 
This  driver  reported  to  the  undertaker,  who  directed  him  to  go  to  the 
house  where  the  funeral  was  to  be,  and  then  to  proceed  with  the  funeral 
party  to  the  cemetery.  This  carriage  was  in  an  accident  which  gave 
rise  to  the  action  in  question.  It  was  held  in  the  Appellate  Division  that 
the  defendant  was  not  liable  upon  the  ground  that  he  had  no  control 
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over  the  driver  and  had  no  authority  to  employ  or  <tischarge  him.   From 

this  decision  Justices  Laughlin  and  Miller  dissented,  and  the  Court  of 
Appeals  reversed  the  decision  of  the  Appellate  Division  upon  the  opin- 
ion of  Justice  Miller.  214  N.  Y*.  675, 106  N.  E.  1107.  Justice  Miller  in 
the  course  of  his  opinion  said  (153  App.  Div.  822, 138  N.  Y.  Bupp.  931): 

^As  between  the  undertaker  and  the  defendant,  the  latter  was  an  inde- 
pendent contractor,  and  the  driver,  though  subject  to  the  former's 'instructions  . 
as  to  where  he  should  go,  was  doing  the  latter's  work  and  was  for  the  time 
being  under  his  control,  precisely  as  though  in  his  general  employment.  As 
between  the  general  employer  an4  the  defendant,  the  driver  waa  merely 
loaned  by  the  former  to  the  latter." 

A  closer  analogy  to  the  present  case  cannot  be  imagined.  Rodgers 
&  Hagerty,  Incorporated,  was  the  general  contractor,  and  occupied  a 
position  similar  to  that  of  the  undertaker  in  the  case  cited.  As  in  that 
case,  it  sublet  all  its  work  of  a  particular  character,  the  removal  of  the 
excavated  material,  by  arranging  with  the  Hagerty  Motor  Trucking 
Company,  Incorporated,  for  its  removal.  The  Hagerty  Motor  Truck- 
ing Company,  Incorporated,  therefore  occupied  a  position  similar  to 
that  of  the  first  livery  stable  keeper — the  defendant  in  the  cited  case. 
Not  having  sufficient  trucks,  it  obtained  additional  trucks  from  the 
Motor  Truck  Renting  Corporation,  and  this  corporation's  position  was 
the  same  as  that  of  the  livery  stable  keeper  who  furnished  the  additional 
carriage  and  driver.  The  driver  of  the  truck  concerned  in  this  accident 
was  therefore  the  servant  of  the  Hagerty  Motor  Trucking  Company, 
Incorporated,  because  he  was  engaged  in  doing  its  work.  Rodgers  & 
Hagerty,  Incorporated,  was  not  responsible  for  his  neglect,  as  he  was 
not  doing  its  work ;  it  having  arranged  with  the  Hagerty  Motor  Truck- 
ing Company,  Incorporated,  to  do  all  of  that  work.  Under  this 
arrangement  the  Hagerty  Motor  Trucking  Company,  Incorporated,  be- 
came an  independent  contractor. 

The  judgment  and  order  dismissing:  the  complaint  as  to  Rodgers  & 
Haperty,  Incorporated,  should  be  affirmed,  with  costs.  The  special 
verdict  of  the  jury  in  favor  of  the  Hagerty  Motor  Trucking  Company 
was  contrary  to  the  evidence,  and  the  judgement  thereon  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event  AD 
:oncur. 


PEOPLE  ez  rel.  NEW  YORK  LIFE  INS.  CO.  v.  WALSB  eC  aL 

(Supreme  Court,  AppeUate  Division,  Third  Department    July  7,  1921.) 

h  Statutes  ^=>211— Title  can  be  consld^ed  in  construction. 

The  title  of  an   act  may  be  given  consideration  in  determining  Ite 
proper  construction. 
2.  Statutes  <&=^30— Amaidiiient,  enacted  to  clarify^  mini  be  considered  with 
existing  law. 

The  amendment  of  Tax  Law,  8  187,  by  Laws  1917,  c  790,  which* 
according  to  its  title,  was  enacted  for  the  purpose  of  clarifying  the  exist- 
ing law  and  to  prevent  double  taxation,  must  be  considered  in  the  light 
of  the  law  as  it  existed  prior  to  the  enactment  of  the  amendment 

^=9For  other  casee  see  same  topic  ft  KBT-NU&fBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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S.  Taxation  <9»i4d— AwBodment  to  Tax  Law  held  apptteaUle  to  life  Inmrance 
companies. 

The  amendment  of'  Tax  Law,  f  187,  by  Laws  1917,  c.  796,  for  the 
purpose  of  clarifying  the  law,  which  provided  for  deduction  from  grosa 
premiums  of  insurance  dividends  and  premiums  refunded,  applies  to 
life  insurance  companies  as  well  as  to  lire  insurance  companies,  al- 
though the  decision  in  response  to  which  it  was  enacted  involved  a  Are 
insurance  company. 

4.  Taxation  ^»14<V— life  insoranee  eompaiqr  entlftled  to  deduct  deferred  divi- 
dends and  refunds  In  computing  tax. 

Under  Tftz  Law,  f  187,  imposing  a  tax  on  Insurance  companies  comput- 
ed on  premiums  received,  which,  as  amended  by  Laws  1917,  c.  796,  ex- 
pressly provided  that  the  gross  premiums  should  not  include  premiums 
refunded  to  policy  holders  as  dividends,  or  on  cancellation  or  return  of 
Itollcies,  a  life  insurance  company  is  entitled  to  deduct  from  gross  premi- 
ums deferred  dividends,  as  well  as  those  on  annual  dividend  policies,  and 
premiums  refunded  to  policy  holders  on  the  cancellation  of  their  pollciep. 

John  M.  Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Life  In- 
surance Company,  against  Michael  J.  Walsh  and  others,  constituting  the 
State  Tax  Commission  and  the  State  Tax  Department,  to  review  a  de- 
cision of  the  State  Tax  Commission  overruling  the  relator's  applica- 
tion for  a  revision  of  its  franchise  tax.    The  decision  annulled. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD. 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

James  H.  Mcintosh,  Louis  H.  Cooke,  and  Richard  Hartshorne,  all 
of  New  York  City  Qames  H.  Mcintosh,  of  New  York  City,  of  counsel), 
for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

WOODWARD,  J.  The  State  Tax  Commission  has  made  an  as- 
sessment against  the  relator  for  the  year  1917,  under  the  .provisions 
of  section  187  of  the  Tax  Law  (Consol.  Laws,  c.  60),  upon  the  basis 
of  the  report  of  the  relator  in  1918,  showing  its  gross  premiums  re- 
ceived during  the  preceding  calendar  year,  without  deductions  for 
cancellations,  dividends,  or  reinsurance,  amounting  to  $18,162,526.12. 
From  the  gross  amount  of  premiums  thus  reported  the  relator  deduct- 
ed $3,707,503.48  as  premiums  refunded  to  policy  holders  as  dividends, 
and  $3,055,041.51  as  premiums  refunded  to  policy  holders  on  the  can- 
cellation of  their  policies.  The  State  Tax  Commission  has  refused  to 
allow  all  dividends  to  policy  holders  whose  policies  were  on  the  de- 
ferred dividend  plan,  and  allowed  only  the  deduction  of  dividends  on 
annual  dividend  policies,  amounting  to  $1,430,361.97.  It  has  likewise 
disallowed  the  deduction  of  $3,055,041.51  on  account  of  premiums  re- 
funded to  policy  holders  on  the  cancellation  of  their  policies.  The  re- 
sult of  this  action  oa  the  part  of  the  State  Tax  Commission  is  to  in- 
crease the  taxes  of  the  relator  by  the  sum  of  $53,324.19  dbove  what 
they  would  be,  were  the  deductions  allowed,  and  this  is  the  sum  in  con- 
troversy. 
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[1,  2]  It  IS  conceded  that  the  questions  at  issue  must.be  determined 
upon  the  construction  of  section  187  of  the  Tax  Law,  as  amended  by 
chapter  796  of  the  Laws  of  1917.  It  is  apparent  from  the  title  of  the 
act,  which  may  be  given  consideration  in  determining  its  proper  con- 
struction (People  ex  rel.  Jacobus  v.  Van  Wyck,  157  N.  Y.  495,  504, 
52  N.  E.  559,  and  authorities  there  cited),  that  there  was  no  purpose 
on  the  part  of  the  Legislature  to  make  any  change  in  the  statute  as  it 
previously  existed,  except  to  ^'clarify  the  definition  of  premiums  of 
insurance  companies  subject  to  franchise  tax  and  to  prevent  double 
taxation,"  and  the  language  is  to  be  examined  for  the  purpose  of 
discovering  this  clarification  and  to  prevent  double  taxation.  In  other 
words,  by  the  express  language  of  the  title  the  act  is  brought  within 
the  rule  that  all  statutes  are  to  be  considered  as  passed  in  view  of, 
ajid  to  be  construed  in  connection  with,  the  existing  laws  upon  the  same 
subject  (In  Matter  of  the  Application  of  Henry  W.  Cooper,  22  N.  Y. 
67,  88),  and  we  are  to  look  at  the  general  scope  and  design  of  the  law, 
at  the  evil  to  be  remedied  or  the  benefit  attained,  and  so  to  construe  the 
law  as  to  accomplish  the  object  the  Legislature  has  in  view.  Chapter 
796  of  the  Laws  of  1917  amends  section  187  of  chapter  62  of  the  Laws 
of  1909,  to  "read  as  follows,"  and,  so  far  as  necessary  to  the  questions 
here  involved,  provides : 

.  *'An  annual  state  tax  for  the  privilege  of  exercising  corporate  franchises 
*  *  *  within  this  state  equal  to  one  per  centiun  on  the  gross  amount  of 
preminms  received  during  the  preceding  calendar  year  for  business  done  at 
any  time  in  this  state,  which  groi^  amount  of  premiums  shall  include  all 
premiums  received  during  such  preceding  calendar  year  on  all  policies,  certifi- 
cates, renewals,  policies  subsequently  cancelled,  insurance  and  reinsurance 
during  such  preceding  calendar  year,  and  all  premiums  that  are  received  during 
such  preceding  calendar^  year  on  all  policies,  certificates,  renewals,  policies 
subsequently  cancelled,  insurance  and  reinsurance  executed,  issued  or  de- 
livered in  all  years  prior  to  such  preceding  calendar  year,  whether  such 
preminms  were  in  the  form  of  money,  notes,  credits,  or  any  other  substitnte 
for  money,  hut  snch  gross  amount  of  premiums  shall  not  include  premiums  re- 
funded to  policyholders  as  dividends  or  on  cancellation  or  return  of  policies 
nor  amounts  paid  as  reinsurance  to  such  other  companies  as  are  subject  to 
taxation  under  this  section  [the  underscored  words  being  the  new  matter 
designed  to  clarify  and  prevent  double  taxation]  shall  be  paid  annually  into 
the  treasury  of  the  state  on  or  before  the  first  day  of  June,"  etc. 

It  was  pointed  out  in  People  ex  rel.  Continental  Ins.  Co.  v.  Miller,  177 
N.  Y.  515,  522,  70  N.  E.  10,  12,  that  a  premium  paid  for  reinsurance 
is  an  expense  of  the  business,  which  could  not  be  deducted  from  the 
gross  premiums  mentioned  in  section  187  as  it  existed  under  the  act  of 
1901,  while  a  premium  collected  from  the  insurance  of  the  risks  of  oth- 
er companies  "is  part  of  the  gross  receipts  from  the  corporate  business 
which  is  what  the  statute  aims  at,"  and  the  amendment  of  1917 
provides  that  amounts  paid  as  reinsurance,  and  which  had  been  hdd 
to  constitute  expenses  not  to  be  deducted  from  the  gross  premium, 
should  not  be  included  in  gross  premiums,  where  the  amounts  were  paid 
"to  such  other  companies  as  are  subject  to  taxation  under  this  section," 
thus  preventing  double  taxation  where  the  reinsurance  paid  out  went 
to  a  corporation  which  would  have  to  pay  the  tax  upon  tlie  receipts 
from  such  reinsurance. 
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[S]  The  reasoning  of  the  court  in  the  case  last  above  cited  clearly 
disposes  of  the  questions  involved  in  this  proceeding  under  the  stat- 
ute as  it  existed  prior  to  the  amendment  of  1917,  but  the  respondents 
suggest  that  that  case  dealt  with  a  fire  insurance  company,  and  that  in 
some  manner  discernible  to  actuaries  there  is  a  distinction  between 
life  insurance  and  fire  insurance;  but  the  rule  is  established  that  in 
construing  acts  of  the  Legislature  the  language  of  the  act,  and  such 
hist^cal  or  other  facts  as  are  within  the  scope  of  judicial  cognizance, 
are  ordinarily  the  only  guides  (People  v.  Stephens,  71  N.  Y.  527,  537), 
and  subdivision  1  of  section  187  provides  that  "every  domestic  in- 
surance corporation,  incorporated,  organized  or  formed  under,  by  or 
pursuant  to  a  general  or  special  law,"  shall  come  within  the  purview  of 
the  act,  and  the  subsequent  subdivisions  make  exceptions  of  "fire  or 
marine  insurance  business"  in  the  case  of  corporations  formed  in  other 
state  jurisdictions  and  doing  business  here,  clearly  indicating  a  legis- 
lative intent  to  embrace  bo3i  fire  and  life  insurance  corporations  or- 
ganized imder  our  laws ;  and  in  People  ex  rel.  Continental  Ins.  Co.  v. 
Miller,  supra,  the  court  say  that  "the  questions  presented  require  us 
to  construe  section  187  of  the  Tax  Law,"  which,  as  we  have  seen, 
is  not  changed  in  its  essential  aspects  by  the  amendment  of  1917.  When 
the  case  last  above  cited  was  decided,  the  statute  (chapter  118 
of  the  Laws  of  1901)  provided  for  a  franchise  tax  of  the  present 
amount  "for  carrying  on  business  in  their  corporate  or  organized  capac- 
ity within  this  state"  on  the  "gross  amount  of  premiums  received  dur- 
ing the  preceding  calendar  year  for  business  done  in  this  state" ;  and 
in  People  ex  rel.  Provident  Savings  Life  Assurance  Society  v.  Miller, 
179  N.  Y.  227,  71  N.  E.  930,  the  court  in  considering  this  same  statute 
held  that  there  was  no  power  to  impose  the  tax  upon  receipts  of  the 
company  derived  from  past  transactions  and  pre-existing  contracts — 
that  is,  it  was  held  that  the  statute,  which  went  into  effect  on  the  1st 
day  of  October,  1901,  could  not  be  made  to  operate  upon  premiums  re- 
ceived in  that  year,  and  that  it  could  not  be  made  to  reach  premiums 
paid  upon  contracts  which  were  in  existence  at  the  time  of  the  law  go- 
ing into  effect.  "The  relator,"  say  the  court,  speaking  of  a  life  insur- 
ance company,  "is  a  domestic  corporation  and  within  the  general  scope 
of  the  statute,"  and  then  points  out  that — 

'Tbe  tax  in  question,  being  a  franchise  tax,  does  not,  within  the  terms  of 
the  statute,  or  by  any  reasonable  construction,  become  a  burden  upon  con*, 
tracts  made  before  the  law  was  enacted  and  that  exist  and  may  be  enforced 
entirely  independent  of  the  corporate  franchise.  Contracts  of  life  insurance 
once  made  exist  solely  by  virtue  of  the  right  to  contract  at  the  time  thej  were 
entered  uiK>n  b^  the  parties,  and  not  by  virtue  of  any  priyilege  or  franchise 
from  the  state.  People  v.  O'Brien,  111  N.  Y.  1.  When  a  corporation  merely 
does  what  it  has  the  right  to  do  without  the  consent  of  the  state,  it  is  not 
in  any  legal  or  proper  sense  exercising  a  franchise,  and  hence  past  trans- 
actions are  not  within  the  scope  of  the  statute,  since  effect  can  be  given  to 
all  of  its  provisions  by  lindting  its  operations  to  future  transactions." 

People  ex  rel.  Provident  Savings  Life  Assurance  Society  v.  Miller, 
supra,  was  subsequently  before  the  court  on  a  motion  for  reargument 
f  180  N.  Y.  525,  72  N.  E.  931),  and  the  court  adhered  to  its  former  opin- 
ion* 
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'It  may  be  true/'  say  the  court,  "that  the  Legislature  has  the  power  to 
measure  the  tax  in  either  way ;  but  if  it  intended  that  the  burden  should  rest 
on  past  contracts  or  transactions,  as  well  as  future  contracts  or  transactions, 
that  intention  should  be  expressed  in  words  so  clear  as  to  leave  no  room  for 
construction.  •  •  •  When  the  burden  rests  upon  the  income  or  receipta 
of  corporate  business  as  in  this  case,  in  the  absence  of  clear  lang^iage  to  the 
contrary,  the  statute  should  be  construed  as  applying  to  future  business  and 
not  to  past  transactions.  If  there  is  any  ambiguity  in  the  statute  it  should 
be  resolved  in  favor  of  the  taxpayer  and  not  in  favor  of  the  state." 

This  opinion  was  handed  down  in  December,  1904,  and  the  lUgis- 
lature  of  1905,  by  chapter  94  of  the  Laws  of  that  year,  amended  section 
187  of  the  Tax  Law  by  providing  for  the  tax  upon — 

"the  gross  amount  of  the  premiums  received  during  the  precedini^  calendar 
year  for  'business  done  at  any  time  in  this  state,  which  gross  amount  of 
premiums  shall  include  all  premiums  received  during  such  preceding  calendar 
year  on  all  i>olicie8,  certificates,  renewals,  policies  subsequently  cancelled, 
insurance  and  reinsurance  during  such  preceding  calendar  year,  and  all 
premiums  that  are  received  during  such  preceding  calendar  year  on  all  poli- 
cies, certificates,  renewals,  policies  subsequently  cancelled,  insurance  and 
reinsurance  executed,  issued  or  delivered  in  all  years  prior  to  such  preceding 
calendar  year,  whether  such  premiums  were  in  the  form  of  money,  notes, 
credits,  or  any  other  substitute  for  money,  «  «  *  shall  be  paid  annual- 
ly." etc. 

It  is  entirely  obvious  that  the  purpose  of  this  enactment,  which  re- 
mained unchanged  down  to  the  amendment  of  1917,  was  to  meet  the 
suggestions  of  the  Court  of  Appeals,  and  to  make  the  act  provide  for 
measuring  the  franchise  tax  by  the  amount  of  the  gross  premiums,  as 
defined  in  People  ex  rel.  Continental  Ins.  Co.  v.  Miller,  supra,  col- 
lected during  the  previous  calendar  year,  no  matter  when  the  contract 
was  made.  There  was  no  effort  to  change  the  rule  suggested  and  ap- 
proved in  the  Continental  Insurance  Company  Case ;  no  effort  to  lay 
down  a  diiferent  rule  for  life  insurance  corporations  than  those  which 
prevail  in  respect  to  any  other  insurance  corporation  organized  under 
the  laws  of  the  state  of  New  York.  When  the  Legislature  of  1917 
undertook  to  "clarify  the  definition  of  premiums  of  insurance  compan- 
ies subject  to  franchise  tax  and  to  prevent  double  taxation"  (fchapter 
796,  Laws  of  191?),  it  preserved  the  language  quoted  in  the  preceding 
paragraph  and  inserted  the  words,  "but  such  gross  amount  of  premiums 
shall  not  include  premiums  refunded  to  policyholders  as  dividends  or 
on  cancellation  or  return  of  policies  nor  amounts  paid  as  reinsurance 
to  such  other  companies  as  are  subject  to  taxation  under  this  section," 
thus  finally  bringing  the  act  into  harmony  with  the  decisions  of  the 
courts.  The  court  in  the  Continental  Insurance  Company  Case  had 
adopted  the  reasoning  of  an  Illinois  case,  in  which  the  court  says  that — 

"An  insurance  company  would  not  be  authorized  to  omit  from  its  statement 
any  part  of  premiums  received  merely  on  the  ground  that  poUcies  might  be 
canceled  in  the  future;  but,  where  they  have  in  fact  been  canceled  and  the 
money  returned,  the  entire  or  gross  premium  receipts  cannot,  by  any  fair 
interpretation,  include  the  money  so  returned.  ♦  •  ♦  The  apparent  pur- 
pose of  the  act  is  to  levy  a  tax  on  gross  income,  and  not  upon  money  which 
is  in  no  sense  revenue  to  the  insurance  companies.*' 

[4]  We  find  nothing  in  the  enactment  or  in  the  history  of  its  devel- 
opment which  justifies  the  construction  put  upon  it  by  the  State  Tax 
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Commission.  The  policy  of  the  state  in  exacting  a  tax  npon  all  pre- 
miums received  in  the  preceding  calendar  year,  no  matter  when  the  con- 
tract was  made,  involves  the  moral  obligation  of  crediting  the  corpora- 
tion with  the  amounts  which  it  is,  in  the  performance  of  its  statutory 
and  contract  obligations,  bound  from  time  to  time  to  refund  to  its  policy 
holders  either  as  dividends  or  upon  the  cancellation  of  policies.  This 
moral  obligation  is  more  or  less  distinctly  shadowed  forth  in  the  enact- 
ment, and  if  there  is  ambiguity  it  should  be  resolved  against  the  state 
rather  than  the  taxpayer.  People  ex  rel.  Provident  Savings  Life  As- 
surance Society  V.  Miller,  180  N.  Y.  525,  526,  72  N.  E.  931.  The  re- 
lator  is  entitled  to  the  relief  demanded,,  and  the  writ  should  be  sustain- 
ed, with  costs. 

Determination  annulled,  with  $50  costs  and  disbursements.  All  con- 
cur, except  JOHN  M.  KELLOGG,  P.  J.,  and  COCHRANE,  J.,  who 
dissent. 


HETUilfiU  V.  JOHNS  (two  cases). 

(Supreme  (kmrt.  Appellate  Division,  Fdnrtfa  Department    July  1,  1921.) 

L  WilnesB68  4d=»308(l)--rii]po8e  of  staluto  prohUiitk«  disclosure  by  phy- 
sicians stated. 

The  purpose  of  Code  Civ.  Proc.  |  834,  prohibiting  disclosure  by  a  phy- 
sician of  information  acquired  in  treating  patient,  was  to  protect  the  re- 
lationship of  physician  and  patient,  and  to  save  the  patient  from  possible 
disclosure  by  his  physician  which  might  result  in  his  embarrassment  or 
disgrace. 

t.  l^llCnesses  ^»<S19(4)«-Priviieg6  under  statute  forbidding  disclosure  by  phy- 
sician personal  to  patient,  and  may  be  waived  by  him. 

Under  Code  Civ.  Proc.  }  834,  prohibiting  disclosures  by  a  physician  of  in- 
formation acquired  in  treating  a  patient,  the  privilege  Is  personal  to  the 
patient,  and  may  be  waived  by  him,  although  section  836  does  not  pre- 
scribe the  manner  of  the  waiver,  except  by  providing  that  it  must  be 
made  on  the  trial  in  open  court,  In  the  absence  of  stipulation. 

8.  Witnesses  <D=s>219(5) — Calling  one  attending  physician  not  a  waiver  of 
privilege  as  to  another  physician  atten^Bng  at  a  different  time. 

In  an  action  for  personal  injuries,  where  plaintiff  called  as  witnesses 
physicians  who  had  attended  her,  and  they  gave  In  detail  a  description 
of  the  Injuries  and  the  treatment,  and  defendant  then  called  a  physician, 
who  had  examined  plaiutiil  to  tell  what  he  found  and  what  he  did, 
to  which  plaintiff  objected  that  the  testimony  was  privileged,  under  Code 
Civ.  Proc.  S  834,  held,  that  the  calling  of  the  other  physicians  did  not 
constitute  a  waiver  as  to  the  witness,  who  had  attended  the  plaintiff  at 
a  different  time. 

Krose,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County., 

Separate  actions  by  Pearl  Hethier  and  by  George  Hethier  against 
Franklin  Johns,  tried  together  by  consent.  Judgments  for  plaintiffs, 
and  defendant  appeals.    Affirmed  in  each  case. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK  and  DA- 
VIS,  JJ. 

^=»For  other  cams  Me  same  topic  a  KBT-NUMBfiR  In  aU  Ker-Numbered  Dlgeets  a  Indexes 
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Shedd,  Morse,  Pierson  &  Wynkoop,  of  Rochester  (Frederick  T. 
Pierson,  of  Rochester,  of  counsel),  for  appellant. 

MacFarlane  &  Harris,  of  Rochester  (William  MacFarlane,  of  Roch- 
ester, of  counsel),  for  respondents. 

HUBBS,  J.  The  plaintiff.  Pearl  Hethier,  was  injured  by  being 
struck  by  the  defendant's  automobile,  and  brought  her  action  to  recover 
damages  for  personal  injuries.  George  Hetfiier,  her  husband,  the 
plaintiflF  in  the  other  action,  sued  to  recover  for  the  damage  caused  to 
him  by  reason  of  the  injuries  sustained  by  his  wife.  The  cases  were 
tried  together  by  consent,  and  resulted  in  a  verdict  in  favor  of  each  of 
the  plaintiffs.  The  only  question  which  we  deem  of  importance  in  the 
consideration  of  these  cases  arises  under  sections  834  and  836  of  the 
Code  of  Civil  Procedure. 

The  plaintiff  testified  upon  the  trial  as  to  the  result  of  the  injuries 
which  she  sustained,  and  described  her  injuries  and  her  feelings  in 
detail.  She  also  called  as  witnesses  physicians  who  attended  her,  and 
they  gave  in  detail  a  description  of  her  injuries  and  the  treatment 
which  they  gave.  The  defendant  called  Di*.  Whitney,  who  examined 
the  plaintiff  as  a  physician.  He  was  asked  to  tell  what  he  found  and 
what  he  did.  The  question  was  objected  to  by  the  counsel  for  the 
plaintiff  upon  the  ground  that  it  was  privileged,  the  objection  was 
sustained,  and  the  defendant  duly  excepted. 

The  troublesome  question,  as  to  whether  or  not  the  plaintiff,  by 
bringing  her  action  and  testifying  as  to  the  injuries  and  treatment, 
and  by  calling  for  the  testimony  of  certain  physicians  who  attended 
her,  waived  3ie  privilege  conferred  by  section  834  of  the  Code  of 
Civil  Procedure,  and  made  the  evidence  of  Dr.  Whitney,  when  called 
'  by  the  defendant,  competent,  is  thus  presented.  It  is  not  claimed  that 
any  physician  called  by  the  plaintiff  was  present  at  the  time  when  Dr. 
Whitney  made  his  examination. 

We  would  be  content  to  affirm  this  judgment,  and  to  hold  that  the 
evidence  of  Dr.  Whitney  was  properly  excluded,  under  the  authority 
of  the  case  of  Hennessy  v.  Kelley,  55  App.  Div.  449,  66  N.  Y.  Supp. 
871,  decided  by  this  court,  were  it  not  for  the  fact  that  a  great  deal  of 
confusion  has  arisen  about  this  question  in  the  minds  of  members  of 
the  bar,  owing  to  a  conflicting  decision  in  another  department  and 
certain  statements  made  by  the  Court  of  Appeals  since  the  decision  in 
the  Hennessy  Case.  This  situation  seems  to  make  it  advisable  for 
us  to  restate  our  views,  and  our  reasons  for  believing  that  the  law 
still  remains  as  stated  in  the  Hennessy  Case. 

[1]  At  common  law  a  statement  made  by  a  patient  to  his  attending 
physician,  or  any  fact  ascertained  by  an  attending  physician  in  treat- 
ing a  patient,  was  not  privileged,  and  the  physician  could  be  com- 
pelled to  disclose  the  same  upon  the  trial  of  an  action.  In  1828  a 
statute  was  passed  in  this  state,  which  prevented  the  disclosure  by  a 
physician  of  any  information  acquired  in  treating  a  patient.  That 
statute  was  subsequently  embodied  in  the  Code  of  Procedure,  and, 
with  various  amendments,  has  become  section  834  of  the  Code  of 
Civil  Procedure.    By  such  statute  the  state  adopted  the  policy  of  giving 
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protection  to  those  who  were  required  to  procure  the  services  of  phy- 
sicians from  disclosure  of  secrets  imparted  to  such  physicians  by 
patients.  The  purpose  of  the  statute  was  to  protect  the  relationship 
of  physician  and  patient,  and  to  save  the  patient  from  possible  dis- 
closure by  his  physician,  which  might  result  in  his  embarrassment  or 
disgrace.  It  was  supposed  that  the  jgood  accomplished  by  preventing 
disclosures  by  a  physician,  and  by  inspiring  confidence  between  pa- 
tients and  their  physicians,  would  outweigh  the  injustice  in  particular 
cases,  which  might  be  caused  by  the  exclusion  of  the  physician's  tes- 
timony under  the  provisions  of  such  statute.  In  determining  the  ap- 
plication of  the  statute  to  the  case  at  bar  and  like  cases,  the  purpose 
of  the  enactment  of  the  statute  and  the  policy  of  the  state  as  disclosed 
by  such  enactment  should  be  kept  in  mind. 

[2]  The  privilege  is  personal  to  the  patient  and  may  be  waived  by 
him.  Section  836  of  the  Code  of  Civil  Procedure  does  not  prescribe 
the  manner  in  which  a  waiver  must  be  made,  except  by  providing  that 
it  must  be  made  upon  the  trial  in  open  court,  unless  the  attorneys  for 
the  parties  stipulate  for  such  waiver.  The  case  of  Hope  v.  Troy  & 
Lansingburgh  R.  R.  Co.,  40  Hun,  438,  affirmed  by  the  Court  of  Ap- 
peals in  110  N.  Y.  643,  17  N.^  E.  873,  was  an  action  brought  to  re- 
cover damages  for  personal  injuries.  On  the  trial  the  plaintiff  called 
one  of  the  physicians  who  attended  her.  The  defendant  then  called 
two  other  physicians,  who  had  attended  her  at  different  times.  Their 
evidence  was  excluded,  on  the  eround  that  it  was  incompetent  under 
sections  834  and  836  of  the  Code.    The  court  said : 

"The  defendant  urges  that,  when  the  plaintiff  waived  her  right  with  respect 
to  one  physician,  she  opened  the  case  to  the  others ;  but  the  statute  does  not 
seem  to  permit  such  construction." 

That  case  was  affirmed  by  the  Court  of  Appeals  without  opinion. 

The  case  of  Record  v.  Village  of  Saratoga  Springs,  46  Hun,  448, 
affirmed  by  the  Court  of  Appeals  in  120  N.  Y.  646,  24  N.  E.  1102, 
was  also  an  action  brought  to  recover  damages  for  a  personal  injury. 
In  that  case  it  was  held  that  a  patient,,  attended  by  two  physicijps, 
might  waive  the  privilege  as  to  one  and  refuse  to  do  so  as  to  the  otMr. 
In  affirming,  no  opinion  was  written  in  the  Court  of  Appeals. 

The  case  of  Barker  v.  Cunard  Steamship  Co.,  91  Hun,  495,  36  N. 
Y.  Supp.  256,  affirmed  in  157  N.  Y.  693,  51  N.  E.  1089,  was  a  personal 
injury  action.  It  was  there  decided  that  the  fact  that  the  plaintiff 
called  physicians,  who  testified  as  to  her  physical  condition  both  an- 
terior to  and  subsequent  to  the  day  when  she  was  in  a  hospital  for 
treatment,  did  not  permit  the  defendant  to  prove  by  the  hospital 
physician  the  plaintiff's  condition  while  in  the  hospital,  citing  the  Hope 
and  Record  Cases.  No  opinion  was  written  by  the  Court  of  Appeals 
in  affirming. 

The  case  of  Hennessy  v.  Kelley,  55  App.  Div.  449,  66  N.  Y.  Supp. 
871,  decided  by  this  court,  was  an  action  by  a  physician  to  recover 
for  services.  The  answer  set  up  as  a  defense  that  the  plaintiff  had 
been  gtiilty  of  malpractice.  The  defendant  testified  to  his  condition 
and  called  two  physicians.  On  rebuttal,  the  plaintiff  testified,  and  de- 
scribed the  condition  of  the  defendant  at  the  time  when  the  services 


Digitized  by 


Google 


608  18&  NEW  YORK  StJPPLBMBNT  (Sup.  Ct 

were  rendered.  The  plaintiflF  then  called  a  physician  who  had  treated 
the  defendant,  and  his  evidence  was  received  over  objection.  This 
court  held  that  the  receipt  of  suc5h  evidence  constituted  reversible  er- 
ror, and  that  the  fact  that  the  defendant  had  disclosed  his  condition 
upon  the  witness  stand,  and  had  called  physicians  who  had  testified  to 
his  condition,  did  not  permit  the  plaintiff  to  prove  by  another  physician, 
who  attended  him  alone  on  ^-^lother  occasion,  his  condition  at  that 
time,  over  the  objection  that  the  receipt  of  such  evidence  was  in  viola- 
tion of  section  834  of  the  Code.  The  decision  in  that  case  was  based 
upon  the  authority  of  the  Hope,  Record,  and  Barker  Cases;  also 
upon  the  case  of  Morris  v.  New  York,  O.  &  W.  Ry.  Co.,  148  N.  Y. 
88,  42  N.  E.  410,  51  Am.  St.  Rep.  675,  which  had  been  decided  by 
the  Court  of  Appeals  subsequent  to  the  first  two  cases  above  refer- 
red to. 

In  that  case  the  plaintiff  was  attended  by  two  physicians  at  the  same 
time  for  the  same  purpose.  On  the  trial  the  plaintiff  called  one  of  the 
physicians,  who  testified  with  reference  to  the  plaintiff's  condition. 
The  defendant  then  called  the  other  physician  for  the  purpose  of  inter- 
rogating him  about  the  same  examination.  The  evidence  was  excluded. 
The  Court  of  Appeals  held  that  the  plaintiff,  by  calling  one  of  the 
physicians  and  taking  his  evidence,  waived  the  privilege  as  to  the  other 
physician,  who  examined  him  at  the  same  time.  In  the  opinion  in  that 
case  the  Hope  and  Record  Cases  were  referred  to,  and  were  not 
.treated  as  being  in  conflict,  and  later,  when  the  Barker  Case  reached  the 
Court  of  Appeals,  it  was  affirmed,  and  undoubtedly  was  not  con- 
sidered in  conflict  with  the  Morris  Case. 

Fox  V.  Union  Turnpike  Co.,  59  App.  Div.  363,  69  N.  Y.  Supp.  551, 
was  a  personal  injury  action.  The  plaintiff  therein  testified  as  to 
her  injuries,  and  said  that  a  doctor  examined  her  back,  ordered  al- 
cohol, and  gave  her  some  medicine.  It  was  held  that  such  evidence  did 
not  open  the  door  to  the  defendant  to  call  the  doctor  to  testify  as  to 
what  he  did  or  learned  during  the  examination. 

%i  the  case  of  Duggan  v.  Phelps,  82  App.  Div.  509,  81  N.  Y.  Supp. 
915,  a  personal  injury  action,  the  plaintiff  testified  tfiat  after  his  in- 
jury he  was  taken  to  a  hospital,  that  he  left  the  hospital  the  next  day, 
and  was  thereafter  treated  by  Eh-.  Mackey,  who  testified  in  detail  as 
to  the  plaintiff's  injuries.  The  defendant  then  called  a  hospital  phy- 
sician, who  treated  the  plaintiff  when  Dr.  Mackey  was  not  present. 
The  evidence  was  excluded,  and  the  court  held  that  calling  one  of 
two  physicians  who  had  treated  him  at  different  times  did  not  waive 
the  plaintiff's  privilege,  citing  the  Hope  and  Barker  Cases. 

The  question  again  arose  in  this  department  in  the  case  of  Milligan 
V.  Clayville  Knitting  Co.,  137  App.  Div.  383,  121  N.  Y.  Supp.  763,  in 
a  personal  injury  action,  and  this  court  reiterated  the  doctrine  which 
it  had  laid  down  in  the  case  of  Hennessy  v.  Kelley,  55  App.  Div. 
449,  66N.  Y.  Sup.  871. 

Meanwhile  an  opinion  had  httn  written  in  the  Court  of  Appeals  in 
the  case  of  Capron  v.  Douglass,  *193  N.  Y.  11,  85  N.  E.  827,  20  L.  R. 
A.  (N.  S.)  1003.  That  was  a  malpractice  action.  The  defendant  had 
set  the  plaintiff's  leg.    It  failed  to  knit  properly,  and  an  operation  was 
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performed  by  Dr.  Glass  and  Dr.  Fred  Douglass  (not  the  defendant). 
On  the  operation,  when  the  bones  were  laid  bare  by*  an  incision,  it  was 
discovered  that  portions  of  flesh  and  tendons  had  got  in  between  the 
ends  of  the  bone  and  had  thereby  prevented  the  bone  from  knitting. 
Dr.  Glass  was  called  by  the  defendant,  and  gave  testimony  to  that  ef- 
fect without  objection  on  the  part  of  the  plaintiflF.  Dr.  Fred  Douglass, 
who  was  present  and  assisted  in  performing  the  operation,  was  then 
called  by  the  defendant  to  corroborate  Dr.  Glass.  His  evidence  was 
excluded  under  section  834  of  the  Code.  The  Court  of  Appeals  held 
that,  by  not  objecting  to  the  evidence  of  Dr.  Glass,  the  plaintiff  waived 
his  privilege,  and  made  the  evidence  of  Dr.  Fred  Douglass,  who  was 
present  and  assisted  in  the  operation,  competent  After  so  holding 
the  court  said: 

"But  we  prefer  to  place  onr  decision  in  tbis  case  upon  broader  grounds." 

The  court  then  goes  on  to  say  that  the  plaintiff,  upon  the  trial,  tes- 
tified how  the  fracture  occurred,  about  how  it  was  treated,  the  pain 
that  he  suffered,  and  the  particulars  of  the  operation  at  the  hospital 
(where  Dr.  Glass  and  Dr.  Fred  Douglass  operated),  and  the  court 
held  that  he  had  himself  given  to  the  public  the  full  details  of  his  case 
and  disclosed  the  secrets  which  the  statute  was  intended  to  protect. 
The  court  said : 

"In  other  words,  he  has  waived  in  open  court  upon  the  trial  all  informa- 
tion which  he  might  have  kept  secret,  by  disclosing  it  himself.*' 

The  court  held  that  it  would  lead  to  unreasonable  and  unjust  results 
under  such  circumstances  to  exclude  the  evidence  of  Dr.  Fred  Doug- 
lass, and  said: 

"Instead  thereof,  a  construction  of  the  provisions  of  the  Code,  to  the  efTect 
that,  when  the  privilecrc  of  the  plaintiff  has  been  once  waived  by  him  in  conrt, 
either  by  his  own  testimony  or  by  that  of  others  given  with  his  knowledge  and 
consent,  and  hia  physical  condition  has  been  given  to  the  public,  the  door  is 
then  thrown  open  for  his  opponent  to  give  the  facts  as  he  understands  them." 

The  court  thus  held  that  where  the  plaintiflf  himself,  upon  the  stand, 
had  testified  as  to  what  took  place  with  the  physician  offered  by  the 
defendant  as  a  witness,  the  evidence  of  such  witness  should  be  re- 
ceived, as  the  plaintiff  had  waived  his  privilege.  It  also  held  that, 
where  the  evidence  of  one  physician  is  received  without  objection,  the 
door  is  open  for  the  receipt  of  the  evidence  of  other  physicians,  who 
were  present  at  the  same  time  and  took  part  in  the  same  examination-. 
It  does  not  seem  that  the  case  held  any  more  than  that;  but  the 
language  used  has  been  construed  as  holding  that,  where  one  physician 
is  called  and  describes  the  patient's  condition,  another  physician  who 
attended  him  at  about  the  same  time  may  be  called  by  the  opposite  par- 
ty to  describe  his  condition  at  the  time  when  such  physician  attended 
him.^ 

Before  the  case  of  Capron  v.  Douglass  the  Court  of  Appeals  had  de- 
cided four  cases,  without  opinions,  in  which  it  had  been  decided  by 
the  Supreme  Court  that  the  calling  of  one  physician  did  not  waive  the 
privilege  as  to  another  physician  who  treated  the  party  at  a  diflferent 
time.  Hope  v.  Troy  &  Lansingburgh  R.  R.  Co.,  40  Hun,  438,  affirmed 
t8DN.T.8.-«9 
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110  N.  Y.  643,  17  N.  E.  873;  Record  v.  Village  of  Saratoga  Springs, 
46  Hun,  448,  affirmed  120  N.  Y.  646,  24  N.  E.  1102;  Barker  v.  Cun- 
ard  Steamship  Co.,  91  Hun.  495,  36  N.  Y.  Supp.  256,  affirmed  157  N. 
Y.  693,  51  N.  E.  1089;  Jones  v.  Brooklyn,  B.  &  W.  E.  R.  Co.  (City 
Ct.)  3  N.  Y.  Supp,  253,  affirmed  121  N.  Y.  683,  24  N.  E.  1098. 

Since  the  decision  in  the  case  of  Capron  v.  Douglass,  two  cases  have 
arisen  in  the  Third  Department.  The  first  is  that  of  McKenney  v. 
American  Locomotive  Co.,  164  App.  Div.  625,  149  N.  Y.  Supp.  826. 
In  that  case  the  plaintiff  brought  an  action  to  recover  damages  for  a 
personal  injury,  and  the  court  held  that  the  plaintiff,  when  he  testified 
upon  the  trial  that  Dr.  Lord  had  treated  his  eye  after  the  accident,  and 
described  the  condition  of  his  eye  and  his  general  condition  as  a  result 
of  the  accident,  and  stated  what  Dr.  Lord  did,  that  the  testimony  of 
the  plaintiff  as  to  the  nature  of  his  injury  and  his  treatment  by 
the  physician  waived  his  privilege,  and  that  it  was  competent  for  the 
defendant  to  call  Dr.  Lord  to  dispute  the  evidence  of  the  plaintiff  upon 
that  subject  and  to  describe  his  actual  condition.  In  that  case  Justice 
Woodward  dissented  in  a  very  vigorous  opinion.  The  dissenting  opin- 
ion, however,  is  based  very  largely  upon  the  proposition  that  the  tes- 
timony given  by  the  plaintiff  was  not  sufficient  to  waive  the  privilege; 
it  being  conceded  that,  if  the  plaintiff  had  gone  into  details  as  to  Dr. 
Lord's  treatment  and  what  was  said,  and  as  to  the  condition  of  his 
injuries  at  the  time,  etc.,  the  privilege  would  be  waived. 

The  other  case  was  that  of  Dewey  v.  Cohoes  &  Lansingburgh  Bridge 
Co.,  170  App.  Div.  117,  155  N.  Y.  Supp.  887.  In  that  case  the  court 
held  that  where  the  plaintiff,  in  a  personal  injury  action,  testified  as  to 
his  injury  and  condition,  and  called  physicians  who  testified  as  to  his 
condition,  it  opened  the  door  to  the  defendant  to  call  a  physician  who 
examined  the  plaintiff  at  a  different  time.    The  court  said : 

"It  seems  unfair  that  he  could  call  certain  of  his  physicians,  and  refuse  to 
permit  others  to  testify  on  the  ground  of  professional  privilege." 

The  court  then  quoted  from  the  case  of  Capron  v.  Douglass,  and 
said : 

"Upon  the  authority  of  the  Capron  Case  we  feel  that  the  defendant  was  en- 
titled to  the  evidence  of  Dr.  Harvle  as  to  the  plaintiffs  condition. 

This  is  the  only  case  which  we  have  been  able  to  find  which  places 
such  a  construction  upon  the  Capron  Case.  We  do  not  believe  that  the 
Capron  Case  justifies  such  construction.  The  fact  that  it  seemed  un- 
fair, as  stated  in  the  opinion  in  the  Dewey  Case,  is  a  matter  that  was 
for  the  Legislature  to  determme  and  not  for  the  court.  It  has  deter- 
mined that  question,  and  unless  there  is  a  waiver  upon  the  trial,  no 
matter  how  unfair  it  may  seem,  the  evidence  of  an  attending  physician 
is  not  competent  when  objected  to  by  the  patient. 

[3]  It  does  not  seem  to  us  that  the  calling  of  one  attending  physi- 
cian constitutes  a  waiver  as  to  another  physician  who  attended  the 
party  at  a  different  time.  It  is  not  unreasonable  to  suppose  that  cases 
might  arise  where  a  party  would  be  willing  to  have  one  attending  phy- 
sician disclose  all  he  knew  about  the  patient's  condition,  when  at  the 
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same  time  the  party  would  be  willing  to  forfeit  all  of  the  benefits  which 
he  might  derive  from  his  cause  of  action  rather  than  have  another  at- 
tending physician  disclose  information  which  he  had  obtained  in  treat- 
ing the  party  for  the  same  injury.  We  think  that  the  rule  as  laid  down 
in  the  Hope  Case  has  become  the  law  of  this  state,  and  Aat  the  de- 
cision of  the  Court  of  Appeals  in  affirming  that  case,  and  in  affirming 
the  other  cases  referred  to  herein,  where  the  same  principle  was  enun- 
ciated, established  that  doctrine,  and  that  the  Court  of  Appeals  did  not 
intend,  by  its  decision  in  the  Capron  Case,  to  overrule  those  decisions 
and  to  establish  an  entirely  different  doctrine,  without  referring  to 
those  decisions. 

Judgment  and  order  in  each  case  affirmed,  with,  costs.  All  concur 
except 

KRUSE,  P.  J.  (dissenting).  I  dissent  upon  the  authority  of  Capron 
V.  Douglass,  193  N.  Y.  11,  85  N.  E.  827,  20  L.  R.  A.  (N.  S.}  1003,  and 
Dewey  v.  Cohoes  &  Lansingburgh  Bridge  Co.,  170  App.  Div.  117,  155 
N.  Y.  Supp,  887.  It  seems  to  me  that  the  plaintiff  waived  her  privilege 
of  objecting  to  the  testimony  of  Dr.  Whitney  by  giving  her  own  testi- 
mony, and  that  of  her  other  physicians,  who  treated  her  for  the  injuries 
of  which  she  complains,  and  for  which  she  seeks  to  recover  damages 
from  the  defendant.  While  the  examination  of  the  plaintiff  by  Dr. 
Whitney  was  not  made  in  the  presence  of  the  other  physicians  whose 
testimony  was  taken  on  her  behalf,  it  related  to  the  same  injuries, 
and  the  examination  was  made  about  the  time  of  that  of  the  other 
physicians,  and  besides  the  plaintiff  herself  very  fully  disclosed  all  of 
her  ailments  resulting,  as  she  claimed,  from  these  injuries,  and  she 
herself  gave  testimony  of  what  was  said  and  done  by  Dr.  Whitney, 
although  Dr.  Whitney  might  have  testified  to  more  than  she  did. 
Merely  because  Dr.  Whitney's  testimony  might  have  been  at  variance 
with  her  own,  or  with  that  of  the  other  physicians,  respecting  her  in- 
juries, furnishes  no  gobd  reason  for  depriving  the  defendant  of  his 
testimony. 
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(VOONNDB  TRANSP.  CO^  Int^  ▼.  GLENS  FALLS  INS.  GO. 

(Supreme  Ck>art,  Appellate  Division,  Fourth  Department.    July  1,  1921.) 


U  Insuraiiee  <8=»272— Statement  that  VeBsrt  Fire  Register  eertiileate  bad  1 
obtained  held  a  warranty. 

Statement,  in  application  for  fire  policy  insuring  steamer,  that  certifi- 
cate of  Vessel  Fire  Register  for  certain  year  had  been  obtained,  held  not 
a  representation,  but  a  warranty,  precluding  recovery  where  certificate 
had  not  in  fact  been  obtained. 

t.  Insurance  ^=»255— NoneampHance  witfa  vital  representatjons  predadea  r»- 
oovery. 

Generally  all  that  is  required  in  the  case  of  representations  in  ampli- 
cations for  insurance  is  a  substantial  compliance  therewith ;  but  where 
the  representations  are  vital,  and  are  not  complied  with,  there  Is  a 
breach  of  the  contract  precluding  recovery. 
8.  Insuranee  <^=>389  (8)  —Insurer  held  not  to  have  waived  breach  c^  warranty 
that  oertiflcate  of  Vessel  Fire  Ri^isier  had  been  obtahied. 

Insurer  telegraphed  to  district  managers  of  Vessel  Fire  Register  to 
"wire  value  and  limit  you  recommend  0.  (insured,  steamer),"  and  re- 
ceived in  reply  a  telegram  stating  that  '*we  have  no  report  on  steamer  C 
We  estimate  her  value  at  least  $30,000.  Boat  undergoing  extensive  re- 
pairs." The  managers  of  Vessel  Fire  Register  sent  insurer  a  list  of  the 
boats,  not  including  name  of  insured  steamer,  hut  which  insurer  did  not 
search  to  ascertain  whether  insured  steamer's  name  was  included  ther^n. 
Held,  that  insurer,  by  issuing  insurance  for  subsequent  years  on  such 
steamer,  did  not  waive  breach  of  warranty  in  application  that  certificate 
of  Vessel  Fire  Register  had  been  obtained,  for  a  vessel  rejected  as  a  risk 
one  year,  might,  by  having  its  defects  remedied,  obtain  a  certificate  the 
next  year. 

Action  by  the' O'Connor  Transportation  Company,  Incorporated, 
against  the  Glens  Falls  Insurance  Company.  Verdict  directed  for 
plaintiff.  Exceptions  ordered  to  be  heard  in  the  first  instance  by  the 
Appellate  Division.    Exceptions  sustained,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  DA- 
VIS, JJ. 

Thomas  C.  Burke,  of  Buffalo,  for  plaintiff. 

Swift,  Gratwick  &  Potter,  of  Buffalo  (Parton  Swift,  of  Buffalo,  of 
cotmsel),  for  defendant. 

HUBBS,  J.  This  action  was  brought  to  recover  on  a  fire  insurance 
policy,  New  York  standard  form,  issued  by  the  defendant  to  the  plain- 
tiff on  the  boat  Frank  O'Connor.  The  defense  was  that  the  plaintiff 
had  breached  a  warranty  contained  in  the  policy.  The  plaintiff  plead- 
ed that  as  to  one  part  of  the  warranty  there  had  been  full  performance 
by  the  plaintiff,  and  as  to  the  other  part  there  had  been  a  waiver  by 
the  defendant.  The  court  directed  a  verdict  in  favor  of  the  plaintiff, 
and  ordered  that  the  exceptions  be  heard  in  this  court  in  the  first  in- 
stance. 

The  policy  was  issued  by  the  defendant's  agent  in  New  York  City 
upon  the  application  of  the  plaintiff  filed  by  its  brokers.  The  appli- 
cation contained  the  clause :    "Subject  to  Vessel  Fire  Register  condi- 

^=;>Fc»r  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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tions."  It  is  conceded  that  such  clause  referred  to  and  meant  the  Ves- 
sel Fire  Register  warranty  which  was  attached  to  the  policy  when  it 
was  issued  and  delivered  to  the  plaintiff,  and  which  read  as  follows : 

'The  Vessel  Fire  Register  Warranty. 

"In  consideration  of  the  premium  for  which  this  policy  is  issued,  it  is  ex- 
pressly warranted  by  the  assured,  that  the  rules  and  requirements  of  the 
Vessel  Fire  Register  for  1915  are  and  shall  be  complied  with  and  observed,  and 
that  its  certificate  has  been  obtained,  and  it  is  understood  and  agreed  between 
the  assured  and  this  company  that  the  violation  of  said  warranty  shall  render 
this  entire  poUcy  void." 

The  rider  contained,  also,  the  following  provision : 

''Privilege  to  fit  out,  to  do  painting,  to  go  on  dry  dock,  to  make  ordinary 
alterations  and  repairs,  and  to  lay  up." 

And  at  the  end  the  following : 

*' Attached  to  and  forming  part  of  policy  No.  4315  of  the  Glens  Falls  In- 
surance Company.  S.  D.'McComb  &  Ck>.,  Incorporated,  Agents.*' 

It  will  be  noted  that  there  are  two  parts  to  this  warranty :  First,  that 
the  rules  and  regulations  of  the  Vessel  Fire  Register  for  1915  are  and 
shall  be  complied  with  and  observed;  second,  that  its  certificate  has 
been  obtained.  It  also  provides  that  a  violation  of  said  warranty  shall 
render  the  entire  policy  void.  The  plaintiff  attempted  to  prove  that 
the  first  part  of  the  warranty  had  been  complied  with.  I  think  it  ex- 
tremely doubtful  if  the  plaintiff  is  entitled  to  succeed  on  that  phase  of 
the  case.  It  is  not  claimed  that  the  certificate  had  ever  been  obtained, 
but  the  plaintiff  attempted  to  prove  that  the  defendant  had  waived  the 
obtaining  of  such  certificate.  The  trial  court  adopted  that  theory. 
I  do  not  believe  that  it  can  be  held,  under  the  evidence  in  this  case, 
that  the  defendant  waived  the  obtaining  of  the  certificate. 

It  has  always  been  held  that  the  doctrine  of  waiver  and  estoppel 
as  applied  to  insurance  upon  buildings  and  contents  does  not  apply  with 
the  same  force  and  effect  to  marine  policies  and  to  fire  insurance  pol- 
icies upon  boats  when  in  foreign  waters.  That  there  is  a  valid  reason 
for  such  distinction  is  apparent.  If  a  person  goes  to  a  local  fire  in- 
surance agent  to  have  a  policy  issued  upon  his  dwelling  located  in  the 
same  village  or  city,  the  local  agent  is  usually  familiar,  in  a  general 
way,  with  the  building  and  he  has  before  him  in  his  office  an  under- 
writers' map  which  discloses  the  location  and  exposures  of  the  building 
and  its  construction,  and  which  gives  a  rating  placed  upon  it  by  the 
board  of  underwriters,  so  that,  when  he  issues  the  policy  the  agent  is 
in  a  position,  regardless  of  what  the  assured  may  say,  to  know  the 
facts  in  regard  to  the  physical  hazard,  and  if  he  is  in  doubt  about  the 
matter  the  information  can  be  obtained  at  first  hand  very  readily  by 
inspecting  the  building. 

An  entirely  different  situation  exists  when  a  policy  is  issued  on  a 
boat  in  foreign  waters.  The  insurance  agent  and  the  company  issuing 
the  policy  are  entirely  at  the  mercy  of  the  owner  of  the  boat  and 
must  rely  upon  the  warranties  and  representations  made  as  to  the  con- 
struction, physical  condition,  and  physical  hazard  involved  in  issuing 
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the  policy.  To  meet  thiis  situation  an  association  was  organized,  known 
as  the  Vessel  Fire  Register.  The  managers  of  the  Register  for  the  dis- 
trict of  the  Great  Lakes  were  Smith  Bros.,  of  Cleveland.  They  had 
an  arrangement  with  agents  of  insurance  companies  writing  insurance 
on  boats  and  with  owners  of  boats,  the  effect  of  which  was  to  enable 
owners  of  boats  who  had  obtained  their  certificates  to  obtain  insurance 
without' waiting  for  an  inspection  by  the  insurance  companies  or  their 
agents.  The  arrangement  also  enabled  insurance  stents  deisiring  to 
issue  policies  and  to  fix  rates  of  insurance  to  do  so  in  reliance  upon 
their  inspections  and  certificates.  They  were  experienced  in  their  line. 
They  inspected  boats,  made  suggestions  to  the  owners  as  to  their  re- 
quirements for  making  boats  safe  against  the  fire  hazard,  and  when 
boats  were  equipped  in  accordance  with  their  rules  and  regulations 
they  issued  certificates  to  the  owners  of  such  boats,  showing  5iat  they 
complied  with  the  standard  which  they  had  established  and  with  their 
rules  and  regulations.  Relying  upon  such  certificates,  and  without 
inspections  of  the  boats,  agents  would  issue  policies,  basing  their  ac- 
tion upon  the  confidence  which  they  had  in  such  inspections,  ratings, 
and  certificates.  The  certificates  were  a  vital  part  of  the  arrangement, 
for,  when  certificates  were  issued,  the  reputation,  experience,  and 
judgment  of  the  experts  who  made  the  inspections  were  placed  upon 
the  risks,  and  it  was  those  things  upon  which  the  insurance  under- 
writers relied. 

[1]  When  the  application  for  the  policy  in  question  was  made,  it 
was  represented  in  the  application  that  the  boat  in  question  had  such  a 
certificate  when  in  fact  it  did  not  have  it.  The  boat  had  not  been  in- 
spected, and  had  not  been  rated,  as  required  by  such  warranty.  It 
seems  to  me  that  it  is  clear  that  the  warranty  attached  to  the  policy 
was  a  true  warranty,  and  not  a  representation.  If  I  am  correct  in  that 
regard,  the  law  is  clear  that  a  violation  of  the  warranty,  whether  ma- 
terial to  the  loss  or  not,  avoided  the  policy;  that  it  must  have  been 
strictly  complied  with;  and  that  a  failure  to  comply  with  it  consti- 
tuted a  breach  of  the  contract  and  prevents  a  recovery  on  the  policy. 
I  take  it  that  this  principle  is  elementary,  and  it  has  been  clearly 
stated  by  this  court  in  the  case  of  Ryan  &  Qark  v.  Providence  Wash- 
ington Insurance  Co.,  79  App.  Div.  316,  at  the  bottom  of  page  319,  79 
N.  Y.  Supp.  460.  ^ 

[2]  However,  if  there  be  any  question  as  to  whether  or  not  the 
clause  is  a  true  warranty,  I  think  that  it  would  make  no  diflFerence  in 
this  case,  as  there  is  a  point  where  a  representation  practically  merges 
into  a  warranty  in  so  far  as  the  legal  effect  is  concerned.  While  it  is 
the  general  rule  that  in  case  of  representations  all  that  the  law  re- 
quires is  a  substantial  compliance  with  such  representations,  still, 
where  the  representations  are  vital  and  are  not  complied  with,  the  con- 
tract is  breached,  and  there  can  be  no  recovery  on  the  policy.  Richards 
on  Insurance  Law  (3d  Ed.)  128. 

There  can  he  no  question  but  what  there  was  a  breach  of  the  war- 
ranty or  representation,  that  it  was  material  and  vital,  and  that  such 
breach  avoided  the  policy,  unless  the  agent  issuing  the  policy,  at  the 
time  when  it  was  issued,  waived  such  condition,  or  estopped  the  de- 
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f endant  from  raising  it ;  that  doctrine  being  based,  of  course,  upon  the 
principle  that  it  would  be  a  fraud  on  the  insured  to  issue  the  policy  and 
accept  the  premium  knowing  at  the  time  that  the  policy  would  have  no 
l^al  effect  if  the  insurer  insisted  on  the  condition.  In  this  case  there 
is  an  express  representation  in  the  application  itself  that  the  certificate 
had  been  issued,  and  that  the  policy  was  being  issued  subject  to  the 
warranty  which  required  the  certificate. 

The  learned  trial  court  based  its  decision  that  there  had  been  a 
waiver  of  the  warranty  clause  in  question  upon  the  fact  that  the  plain- 
tiff had  applied  to  the  agent  of  the  same  company  in  April,  1916,  for 
a  policy  of  $1,000  upon  the  same  boat,  and  that  the  policy  contained 
the  same  rider  with  the  same  warranty  clause  issued  upon  an  applica- 
tion similar  to  the  one  in  question.  Prior  to  issuing  that  first  policy,  in 
April,  1916,  the  insurance  agent  at  New  York  telegraphed  to  Smith 
Bros,  as  follows : 

''Please  wire  value  and  limit  yon  recommend  steamer  0it7  of  Naples*  owner 
James  O'Connor,  Tonawanda." 

In  reply  it  received  a  telegram  from  Smith  Bros.,  as  follows: 

"We  have  no  report  on  steamer  City  of  Naples.  We  estimate  ber  value  at 
least  thirty  thousand  dollars.    Boat  undergoing  extensive  repairs." 

That  was  the  boat  in  question,  then  called  City  of  Naples.  After  re- 
ceiving that  telegram,  the  defendant's  New  York  agent  issued  the 
policy  for  $1,000.  It  will  be  noted  that  there  was  nothing  in  those 
telegrams  which  stated -that  the  boat  City  of  Naples  had  not  been  cer- 
tified. The  telegram  from  Smith  Bros,  stated  that  the  boat  was  laid 
up  for  extensive  repairs  and  that  they  had  no  report.  The  agent  is- 
suing the  policy  might  have  believed,  relying  on  the  statement  in  the 
application  to  that  effect,  that  the  boat  had  been  certified  in  1915,  and 
that  the  telegram  meant  that  Smith  Bros,  had  no  report  since  the  boat 
was  laid  up  for  repairs,  as  it  appears  that  such  certificates  had  to 
be  issued  each  year;  each  certificate  showing  th^t  an  inspection  had 
been  made  within  a  year  and  the  condition  of  the  boat  within  that 
period. 

Between  July  and  October,  1916,  Smith  Bros.,  after  the  first  policy 
had  been  issued,  sent  to  the  various  agents  of  the  insurance  companies, 
including  the  New  York  agent  of  the  defendant,  a  list  of  vessels  on  the 
Lakes  inspected  and. certified  by  them  during  that  season,  and  a  simi- 
lar list  was  sent  to  said  agent  of  the  defendant  in  1917  and  1918.  This 
list  contained  from  150  to  200  names  of  vessels,  with  data  in  regard 
to  the  inspection,  rating,  etc.,  of  each  boat  certified.  The  undisputed 
evidence  is  that  the  only  use  made  by  the  defendant's  agent  of  the  list 
was  to  examine  the  column  of  ratings,  and  where  a  vessel  was  rated 
at  less  than  100  to  examine  its  files  to  see  if  it  had  insurance  on  such 
vessel,  and,  if  so,  to  take  appropriate  action.  No  record  was  kept  by 
the  defendant's  agent  of  vessels  insured  under  the  Register  warranty 
and  no  one  connected  with  the  defendant's  agent  subsequent  to  April 
21,  1916,  and  before  the  boat  in  question  was  destroyed,  knew  that  the 
boat  had  not  been  certified. 
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[3]  In  the  fall  of  1916  the  plaintiff's  brokers  applied  to  the  same 
agent  of  the  defendant  for  a  second  policy  on  the  same  boat,  to  con- 
tain the  Register  warranty,  and  the  second  policy  was  issued.  In  Oc- 
tober, 1917,  another  application  was  filed  with  said  agent  of  tiie  de- 
fendant in  tfie  same  form,  and  another  policy  was  issued-  In  October, 
1918,  the  fourth  policy,  the  one  in  question,  was  issued  upon  the  same 
form  of  application.  Each  of  said  policies  contained  the  Register  war- 
ranty clause.  The  court  held  that  the  telegrams  and  the  fact  that  the 
list  of  boats  inspected  had  been  mailed  to  the  defendant's  agent  con- 
stituted evidence  sufficient  to  establish  a  waiver  by  the  defendant  of 
the  clause  in  question.    In  this  I  think  the  court  was  clearly  in  error. 

The  defendant  had  an  absolute  right  to  rely  upon  the  warranty  in 
the  application  for  the  last  policy  and  upon  the  warranty  clause  includ- 
ed in  that  policy,  even  though  it  be  conceded  that  it  might  have  been 
held  to  have  waived  the  defense  of  the  breach  of  that  warranty  if  it 
had  been  sued  upon  the  first  policy  issued.  The  rules  required  that 
the  certificate  be  issued  each  year,  and  the  fact  that  the  boat  might 
not  have  been  certified  in  1915  was  not  sufficient  evidence  upon  which 
to  base  a  finding  that  it  had  not  been  certified  when  the  last  policy  was 
issued  in  1918. 

I  think  this  case  is  distinguishable  from  the  line  of  cases  holding 
that  knowledge  possessed  by  an  agent  of  an  insurance  company  when 
issuing  a  policy  will  estop  the  insurance  company  from  pleading  a  de- 
fense to  a  subsequently  issued  policy,  or  will  constitute  a  waiver  as 
to  some  condition  of  the  subsequently  issued  policy.  The  attorney  for 
the  defendant  illustrates  that  principle  by  sajring  that  if,  when  the  first 
policy  was  issued,  it  had  been  represented  that  the  boat  was  a  steel 
boat,  when  in  fact  it  was  a  wooden  boat,  and  the  agent  issuing  the  first 
policy  knew  that  it  was  a  wooden  boat,  under  a  subsequent  policy  is- 
sued by  the  same  company,  the  company  would  be  estopped  from  de- 
fending upon  the  ground  that  it  had  been  misled  in  issuing  a  policy 
upon  a  wooden  boat  which  had  been  represented  as  a  steel  teat.  Un- 
der such  circumstances  there  could  not  have  been  any  change  in  the 
construction  of  the  boat.  Here,  however,  the  very  terms  and  conditions 
of  the  Vessel  Fire  Register  rules  required  that  each  year  a  certificate 
should  be  issued  upon  an  inspection.  It  might  be  that  the  inspection 
in  one  year  would  disclose  facts  which  would  require  the  rejection 
of  the  boat  as  a  risk,  and  that  the  inspection  of  the  boat  for  the  next 
year  would  disclose  that  the  conditions  had  been  remedied  and  the  cer- 
tificate would  be  issued. 

It  seems  to  me,  however,  that  there  is  another  ground  which  is 
just  as  vital,  and  that  is  that  the  insurance  company,  when  it  issued  the 
policy  in  question,  had  a  right  to  rely  upon  the  representation,  that 
it  had  no  duty  to  perform  in  endeavoring  to  ascertain  whether  the  rep- 
resentation was  true  or  false,  and  that  the  fact  that  it  had  lists  of  the 
boats  which  had  been  certified  did  not  require  it  to  search  such  lists 
to  find  whether  the  representation  contained  in  the  application  was  true 
or  false.  The  furthest  that  any  case  has  gone  iri  this  state,  that  I  re- 
call, is  that  of  Skinner  v.  Norman,  165  N.  Y.  565,  59  N.  E.  309,  80 
Am.  St.  Rep.  776.    In  that  case  the  master  of  a  boat,  when  applying  to 
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a  local  agent  for  insurance  upon  the  boat,  stated  to  the  local  agent  that 
he  did  not  know  whether  or  not  there  was  a  chattel  mortgage  upon  the 
boat,  but  said  that  the  agent  could  find  out  by  asking  the  owner  of 
the  boat,  the  plaintiff  in  the  action.  The  agent  agreed  to  ask  the  owner 
of  the  boat  befcxre  issuing  the  policy,  but  failed  to  do  so,  and  issued 
the  policy  without  an  indorsement  thereon  to  the  effect  that  the  boat 
was  chattel  mortgaged  as  required  by  the  policy.  The  Court  of  Ap- 
peals held  that,  while  the  agent  was  ignorant  of  the  existence  of  the 
chattel  mortgage  as  a  matter  of  fact,  still  he  was  chargeable  with  such 
knowledge  as  a  matter  of  law,  as  he  had  volunteereH  to  ascertain  the 
fact  by  inquiring  of  the  owner,  and  that  he  was  therefore  in  the  same 
position  as  an  agent  who  issues  a  policy  with  actual  knowledge  of  a 
condition  which  would  avoid  the  policy,  unless  an  indorsement  of 
the  fact  be  made  upon  it,  A  recovery  was  permitted  in  that  case  be- 
cause the  defendant  had  waived  the  defense  by  assuming  the  duty  of 
ascertaining  by  inquiry  whether  or  not  the  boat  was  chattel  mortgaged. 
In  the  case  at  bar  there  was  no  agreement  on  the  part  of  the  agent 
to  ascertain  whether  or  not  the  certificate  had  been  issued.  In  the 
Skinner  Case  the  court  said : 

"It  is  the  dnty  of  such  applicant  to  comply  with  the  conditloiw  of  the  policy, 
and  to  give  the  information  requisite  for  its  validity.  The  company  may  rely 
on  the  presumption  that  the  Insured  has  stated  all  the  material  facts,  and,  as 
a  rule,  is  not  hound  to  make  inquiries." 

In  the  case  of  Sanders  v.  Cooper,  115  N.  Y.  at  page  289,  22  N.  E- 
at  page  215,  5  L.  R.  A.  638,  12  Am.  St.  Rep^  801,  the  court  said: 

'The  plaintiff,  to  avoid  the  effect  of  the  condition,  was  bound  to  show  that, 
as  a  matter  of  fact,  the  agent  knew  of  the  outstanding  insurance.  It  was  not 
Bufncient  to  relieve  the  plaintiff  that  the  agent  was  put  upon  Inquiry,  or 
might  by  the  exercise  of  diligence,  have  ascertained  the  truth." 

Defendant's  exceptions  sustained,  and  a  new  trial  granted,  with 
costs  to  the  defendant  to  abide  the  event    AU  concur. 


DE  CLOW  V.  HAVERKAMP  ei  aL 

(Supreme  Ck>urt,  Appellate  Division,  Fourth  Department.    July  1,  1021.) 

L  Mortgages  <^=>99— Intention  of  parties  aseartained  tnmk  entire  instrumeiit 
given  effeet 

In  construing  a  real  estate  mortgage,  the  intention  of  the  parties,  as- 
certained by  an  examination  of  the  enfire  instrument,  must  be  ^ven  effect. 
2.  Mortgages  ^^7— Amiiigiiity  In  mortgage  drawn  by  mortgagor's  attorney 
'    resolved  In  flavor  of  mortgagee. 

Where  lady  of  old  age  conveyed  her  farm  to  a  8on-in4aw,  and  received 
nothing  in  return  except  a  mortgage  on  the  land,  drawn  up  by  the  attor- 
*    ney  for  the  son-in4aw,  any  uncertainty  or  ambiguity  in  the  mortgage 
should  be  resolved  in  favor  of  the  mortgagee. 
8.  Mortgages  ^■^^llO-^Mortgagor  hdld  required  to  snpi»ori  mortgagee  and  hus- 
band duriog  remainder  of  their  lives  and  life  of  sorvivor. 

Where  lady  of  old  age  conveyed  her  farm  to  her  son-in-law,  and  re- 
ceived nothing  in  return,  except  mortgage  from  son-in-law,  reciting  that 

^s»Por  oUier  qmm  see  «ame  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  6  IndezM* 
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he  was  Indebted  to  her  In  a  certain  amount,  which  he  covenanted  to  pay, 
with  interest,  by  payment  of  spedfled  amount  every  three  months  daring 
the  remainder  of  her  life,  and  after  her  death  pay  such  amount  to  her 
husband,  should  he  survive,  during  the  remainder  of  his  life,  and  requiring 
the  son-in-law  to  pay,  "in  addition  to  the  amounts  above  mentioned,  as 
much  more  as  they,  or  either  or  them,  shall  need  for  their  care,  main- 
tenance, and  support  for  the  remainder  of  their  lives,  or  the  life  of  either 
of  them,"  and  that  on  the  death  of  both  mortgagee  and  her  husband  the 
indebtedness  should  be  deemed  entirely  paid  and  canceled,  the  obligation 
of  the  mortgagor  was  to  support  the  mortgagee  and  her  husband,  during 
their  joint  liveg  and  the  life  of  the  survivor,  though  to  so  do  required 
payment  of  more  than  amount  stated  in  mortgage  as  principal;  such 
having  been  the  apparent  intention  of  the  parties. 

Appeal  from  Trial  Term,  Chautauqua  County. 

Action  by  Ora  De  Clow,  as  administratrix  with  the  will  annexed 
of  Mary  A.  Willis,  deceased,  against  Henr}"^  J.  Haverkamp  and  others. 
From  a  judgment  of  foreclosure,  entered  on  a  referee's  report,  and 
from  an  order  granting  plaintiff  additional  allowance,  defendants  ap- 
peal.   Affirmed. 

Argued  before  KRUSE,  P.  J.,  HUBBS,  CLARK,  and  DAVIS,  JJ. 

Freeman  L.  Morris,  of  Sherman  (Louis  L.  Thrasher,  of  Jamestown, 
of  counsel),  for  appellants. 

David  H.  Stanton,  of  Sherman  (Lee  L.  Ottaway,  of  Jamestown,  of 
counsel),  for. respondent. 

CLARK,  J.  Prior  to  and  on  the  23d  day  of  March,  1903,  Mary  A. 
Willis,  an  aged  resident  of  Chautauqua  county,  was  the  owner  of  a 
farm  located  in  that  coimty  of  the  reasonable  value  of  $4,500.  On  the 
23d  day  of  March,  1903,  she  sold  and  conveyed  said  farm  to  her  son-in- 
law,  Chauncey  Heath.  He  paid  no  money  for  the  farm ;  the  principal 
consideration  being  a  mortgage  which  he  that  day  executed,  acknowl- 
edged, and  delivered  to  said  Mary  A.  Willis,  the  mortgage  covering 
said  farm,  and  reciting  that  the  mortgagor  was  indebted  to  Mrs.  Willis 
in  the  sum  of  $4,000,  which  he  covenanted  to  pay,  with  interest,  at  5 
per  cent,  as  follows : 

"The  party  of  the  first  part  shall  pay  the  party  of  the  second  part  the 
Interest  on  said  principal  sum  quarterly,  that  Is  to  say,  the  sum  of  $50  June 
US,  1903,  and  $50  at  the  expiration  of  each  and  every  three  months  thereafter 
during  the  remainder  of  her  life,  and  after  her  death,  he  shall  pay  said  sums 
in  same  manner  to  George  H.  Willis,  her  husband,  should  he  survive  ber  as 
long  as  he  shall  live ;  the  party  of  the  first  part  shall  also  pay  the  party  of 
the  second  part  and  said  George  H.  Willis  In  addition  to  the  amounts  above 
mentioned  as  much  more  as  they,  or  either  of  them,  shall  need  for  their  sup- 
port, care  and  maintenance  during  the  remainder  of  their  lives  or  the  life  of 
either  of  them.  It  is  expressly  understood  and  agreed  tliat  upon  the  deaths 
of  both  the  party  of  the  second  part  and  said  George  H.  wmis,  all  pay- 
ments of  interest  and  principal  shall  cease  and  the  Indebtedness  secured  by 
this  mortgage  shall  be  deemed  entirely  paid  and  canceled."  • 

The  controversy  here  arises  over  the  construction  of  the  clause  in 
said  mortgage  above  quoted.  At  the  time  the  mortgage  was  given 
George  H.  Willis,  husband  of  the  mortgagee,  was  living,  and  Mr.  and 
Mrs.  Willis  and  their  son-in-law,  the  mortgagor,  were  living  together 
on  the  farm.    For  some  unexplained  reason,  in  August,  1906,  Mr.  and 


Digitized  by 


Google 


Sup.  Ct)  DB  CLOW  V.  HAVBRKAHP  619 

(189  N.T.S.) 

Mrs.  Willis  removed  from  the  home  farm  to  the  home  of  a  neighbor, 
where  the  husband  died  in  October  of  that  year.  Both  Mr.  and  Mrs. 
Willis  were  aged  people  at  the  time  the  mortgage  was  given,  each  being 
past  70  years  of  age,  and  Mrs.  Willis  was  bSnd,  and  remained  so  until 
her  death  in  March,  1920. 

The  mortgagor  remarried  in  February,  1894,  and  died  in  April,  1911, 
leaving  a  last  will  and  testament,  which  was  admitted  to  probate  in 
Chautauqua  county  in  July,  1911.  By  the  terms  of  this  will  he  devised 
the  farm  in  question,  with  other  property,  to  his  wife,  Mary  E.  Heath. 
In  April,  1913,  she  died,  leaving  a  last  will  and  testament,  which  was 
admitted  to  probate  in  the  Surrogate's  Court  of  Chautauqua  county  in 
June,  1913.  By  her  will  she  devised  her  property  to  one  Fred  P. 
Lathrop,  and  he  in  turn,  on  the  29th  day  of  January,  1914,  sold  and 
conveyed  the  farm  in  question  to  defendant  and  appellant  Henry  J. 
Haverkamp.  The  deed  of  this  farm  to  Haverkamp  contained  a  provi- 
sion that  as  part  of  the  consideration  he  assumed  and  agreed  to  pay  the 
mortgage  described  in  the  complaint.  The  payments  were  made  from 
time  to  time,  and  were  continued  until  May  6,  1919,  when  defendant 
declined  to  make  further  payments,  on  the  ground  that  there  had  al- 
ready been  paid  more  than  enough  to  pay  and  satisfy  the  mortgage  in 
full.  ^ 

This  action  was  then  begun  to  foreclose  the  mortgage,  because  of 
Haverkamp's  failure  and  refusal  to  pay  sufBcient  moneys  to  support 
and  care  for  Mrs.  Willis ;  she  being  indebted  at  that  time,  for  such  sup- 
port, and  care  since  the  last  payment  on  the  mortgage,  about  $865. 
After  this  action  was  begun 'Mrs.  Willis  died,  and  it  was  continued  by 
the  plaintiff,  as  administratrix  with  the  will  annexed,  she  having  been 
substituted  in  place  of  the  original  plaintiff. 

It  is  the  contention  of  defendant,  as  set  forth  in  his  answer,  that 
prior  to  the  commencement  of  this  action  he  had  advanced  and  paid  to 
the  mortgagee  all  sums  secured  by  the  mortgage  in  full,  and  had  satis- 
fied said  mortgage  by  such  payments,  and  that  there  were  no  sums  of 
money  whatsoever  due,  or  owing,  or  unpaid  on  the  mortgage;  plain- 
tiff's contention  being  that  the  obligation  he  assumed  under  the  mort- 
gage was  to  pay  for  the  support  of  Mr.  and  Krs.  Willis  during  their 
lives,  without  reference  to  the  amount  named  in  the  mortgage.  When 
Mr.  Heath  received  a  deed  from  Mrs.  Willis  of  this  farm  he  paid  no 
money,  but  instead  gave  back  the  mortgage  in  question.  He  wanted  a 
farm,  and  Mrs.  Willis  wanted  a  home  and  care  for  herself  and  husband. 
He  received  the  farm,  but  Mrs.  Willis  did  not  receive  the  care  and  sup- 
port for  life,  as  he  obligated  himself  to  furnish  by  the  express  terms 
of  the  mortgage,  which  were  assumed  by  defendant  Haverkamp  when 
he  purchased  the  farm. 

[1]  In  construing  this  mortgage  the  intention  of  the  parties  must  be 
discovered,  and  that  intention  must  be  ascertained  by  an  examination 
of  the  entire  instrument.  Matter  of  PuHs,  220  N.  Y.  202  (opinion), 
115  N.  E-.  516;  Cammann  v.  Bailey,  210  N.  Y.  19,  103  N.  E.  824;  First 
Nat.  Bank  of  Litchfield,  Conn.  v.  Jones,  219  N.  Y.  312,  114  N.  E.  349; 
Gillet  V.  Bank  of  America,  160  N.  Y.  549,  55  N.  E.  292. 
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[2]  It  appears  that  the  mortgage  in  question  was  drawn  by  the 
attorney  for  the  mortgagor.  Any  uncertainty  or  ambiguity  in  the  in- 
strument should  therefore  be  resolved  in  favor  of  the  old  lady  who 
conveyed  away  her  farm,  receiving  in  return  nothing  but  this  mortgage, 
Gillet  V.  Bank  of  America,  supra;  Sanford  v.  Brown  Bros.  Co.,  134 
App.  Div.  652,  119  N.  Y.  Supp.  333. 

[3]  By  the  terms  of  this  mortgage  she  was  entitled  to  support  and 
maintenance  for  herself  and  her  husband  during  their  joint  lives,  and 
also  during  the  life  of  the  survivor.  Tucker  v.  Tucker,  122  App.  Div. 
308,  106  N.  Y.  Supp.  714;  Borst  v.  Crommie,  19  Hun,  209.  The  mort- 
gagor entered  into  this  transaction  as  a  pure  speculation.  Before  the 
mortgage  was  made  and  executed  there  was  no  legal  obligation  on  his 
part  to  support  and  maintain  either  Mrs.  Willis  or  her  husband.  If 
Mr.  and  Mrs.  Willis  had  both  died  within  a  week  of  the  time  he  received 
the  deed  of  the  property  and  executed  back  the  mortgage,  he  would 
have  received  for  little  or  nothing  this  farm  worth  at  the  time  $4,500, 
for  the  mortgage  expressly  provided  that  on  the  death  of  both  Mr.  and 
Mrs.  Willis  "all  payments  of  interest  and  principal  shall  cease,  and  the 
indebtedness  secured  by  this  mortgage  shall  be  deemed  entirely  paid 
and  cancelled."  He  took  his  chances.  These  elderly  people  evidently 
lived  longer  than  he  anticipated,  and  now  the  owner  of  the  farm,  who 
assumed  the  obligations  under  the  mortgage,  seeks  to  evade  carrying 
out  its  terms. 

The  learned  and  experienced  referee,  before  whom  this  case  was 
tried,  decided  against  his  contentions,  and  in  our  opinion,  under  the 
evidence  and  a  fair  construction  of  the  mortgage,  no  other  decision  was 
possible.  It  is  plain  from  the  language  used  in  the  mortgage  that  the 
primary  purpose  of  the  parties  was  to  have  Mr.  and  Mrs.  Willis  fur- 
nished support,  care,  and  maintenance  during  their  lives,  regardless  of 
the  precise  amount  named  in  the  mortgage.  No  other  construction 
seems  reasonable,  when  we  consider  the  surrounding  circumstances  at 
the  time  the  mortgage  was  made  and  Mrs.  Willis  conveyed  away  her 
home  farm. 

The  mortgage  was  given  not  to  secure  the  payment  of  the  $4,000  and 
that  alone.  .  That  amount  was  inserted  in  the  mortgage  and  furnished 
a  convenient  basis  for  computing  interest  that  was  to  be  paid  in  quarter- 
ly payments,  but  the  mortgage  was  given  to  secure  to  Mrs.  Willis  and 
her  husband  their  life  support.  Aside  from  the  amount  named  in  the 
mortgage  as  the  indebtedness  of  Heath  to  Mrs.  Willis,  the  mortgage 
distinctly  provided  that  the  mortgagor  was  also  to  pay  "in  addition  to 
the  amounts  above  named,  as  much  more  as  they,  or  either  of  them 
(meaning  Mr.  and  Mrs.  Willis),  should  need  for  their  care,  main- 
tenance and  support  for  the  remainder  of  their  lives,  or  the  life  of  either 
of  them." 

Defendant  paid  nothing  for  the  care  and  support  of  Mrs.  Willis 
from  May  6,  1919.  to  March  8,  1920.  The  learned  referee  has  found 
that  at  that  time  Mrs.  Willis  was  owing  $865  for  her  care  and  sup- 
port. The  mortgage  was  given  as  security  for  her  care,  maiittenance. 
and  support,  and  it  was  a  valid  and  subsisting  lien  on  the  real  estate 
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therein  described  until  such  care,  maintenance,  and  support  had  been 
paid  for. 

The  judgment  appealed  from  was  justified  under  the  evidence,  and 
should  be  affirmed,  with  costs.   All  concur. 


1116  Misc.  Bjep.  841) 

NEW  YORK  MUNICIPAL  BY.  CORPORATION  ▼.  INTERCONTINENTAL 
CONST.  CORPORATION  et  al. 

(Supreme  Court,  Trial  Term,  Kings  County.    AprU,  1921.) 

1.  Principal  and  suret^^  <|b>101(2)— Where  contract  is  altered,  surety  is 

released. 

Where  a  contract  between  the  principal  and  obligee  is  altered,  the 
surety  is  released,  whether  damaged  or  not,  because  he  is  not  a  party 
to  snch  contract 

2.  Principal  and  surely  «=»121— Prejudicial  acts  of  obUgee  release  surety 

ODly  tc|  cQctent  of  Injury. 

Where  the  obligee  in  a  contract  of  suretyship  has  been  guilty  of  acts 
and  omissions  in  the  performance  of  the  contract  which  may  be  to  the 
prejudice  of  the  surety,  the  surety  is  only  released  to  the  extent  of  his 
actual  damage. 
t.  Principal  and  snre^  «=3»117— Unaotiiorizcd  payment  to  contractor  held  not 
to  completely  release  surety. 

.Where  a  contract  provided  that  the  engineer  should  from  time  to  time, 
but  not  oftener  than  once  a  month,  make  an  estimate  in  writing, 
whereupon  90  per  cent  of  the  amounts  stated  therein  should  be  paid 
to  the  contractor  on  or  before  the  20th  day  of  the  month  following  that 
for  which  the  estimate  was  rendered,  the  fact  that  plaintifr,  during  May, 
June,  and  July,  made  weekly  payments  to  the  contractor  of  90  per  cent. 
of  the  work  done  and  similar  weekly  payments  during  August  up  to  the 
time  of  default,  sureties  on  the  contractor's  bond,  not  having  been 
actually  damaged,  were  not  released  by  reason  of  the  weekly  payments 
in  May,  June,  and  July;  but  .the  contractor  having  defaulted  before  the 
monthly  estimate  for  August  had  been  made,  and  plaintiff  never  having 
become  obligated  to  make  such  payment,  the  sureties  were  as  to  the 
amount  thereof  released. 

4,  Principal  and  surety  (S=»117— -Payment  of  retained  percentages  discharges 

surety  only  pro  tanto. 

Althoui^h  plaintiff  paid  a  contractor  retained  percentages,  which  were 
intended  as  security  for  the  surety,  yet,  where  plaintifiTs  damage  greatly 
exceeded  the  amount  of  the  surety's  bond  plus  the  retained  percentages, 
payment  thereof  is  no  defense. 

5.  Corporations  <S^684— That  foreign  surety  eorporatioD  was  in  hands  of 

recelTer  does  not  prevent  action  in  domestic  court. 

That  a  foreign  surety  company  was  In  the  hands  of  a  receiver  in  the 
state  of  its  domicile  does  not,  where  it  does  not  appear  to  have  been 
dissolved,  prevent  action  in  a  domestic  court 

Action  by  the  New  York  Municipal  Railway  Corporation,  by  Lind- 
ley  M.  Garrison,  as  receiver,  against  the  Intercontinental  Construc- 
tion Corporation,  the  Globe  Idemnity  Company,  and  others.  Verdict 
directed  for  plaintiff,  and  (defendants  move  to  set  the  same  aside.  Mo- 
tion denied. 

^s9For  otlier  caiee  see  eamo  topic  &  KBY-NtJMBER  In  all  Key-Numbered  Digeets  A  Indexes 
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Action  for  damages  for  breach  of  and  to  recover  upon  surety's  bond. 

George  D.  Yeomans,  of  Brooklyn  (Charles  L.  Woody,  of  Brooklyn, 
of  counsel),  for  plaintiff. 

Frederick  L.  Keating,  of  New  York  City,  for  defendants. 

James  I.  Cuff,  of  New  York  City,  for  defendant  New  England 
Equitable  Ins.  Co. 

LAZANSKY,  J.  Action  for  damages  against  defendant  contractor 
for  failure  to  compliete  the  work  provided  for  under  the  contract,  and 
against  the  defendants  surety  companies  on  their  bonds  for  the  faith- 
ful performance  of  the  contract  by  the  contractor — each  defendant  in 
the  sum  of  $50,000.  The  defendants  surety  companies  defend  on 
the  claim  that  they  are  discharged  from  their  obligations  because 
plaintiff,  instead  of  making  monthly  payments  to  the  contractor  on 
monthly  estimates,  as  provided  for  by  the  contract,  during  certain 
months  preceding  the  contractor's  default  made  weekly  payments  to 
it.  Defendant  New  England  Equitable  Insurance  Company  defends 
on  the  further  ground  Siat  as  to  it  the  time  for  the  completion  of 
the  contract  was  extended  and  $30,000  were  paid  out  of  retained  per- 
centages without  its  consent.    The  contract  provides : 

"In  order  to  assist  the  contractor  to  prosecute  the  work  advantageously 
the  engineer  shall,  from  time  to  time,  as  the  work  progresses,  but  not  oftener 
than  once  a  month  make  in  writing  an  estimate — when  such  estimate  shall  be 
approved  by  the  engineer  00  per  cent,  of  the  amount  stated  therein  shall  be 
paid  by  the  company  to  the  contractor  on  or  before  the  ^Oth  day  of  the  month 
following  that  for  which  the  estimate  is  rendered." 

During  the  months  of  May,  June,  and  July,  instead  of  making  the 
payments  provided  for  by  the  contract,  plaintiff  made  payments  by 
the  week  for  the  work  actually  done  and  materials  actually  furnished, 
to  the  extent  of  90  per  cent,  thereof.  Between  the  1st  and  the  20th  of 
June,  July,  and  August  the  monthly  estimates  were  made  as  provided 
for  by  the  contract,  and  the  contractor  was  paid  that  monthly  estimate, 
less  the  amounts  paid  weekly,  as  above  stated.  Similar  weekly  pay- 
ments were  made  during  the  month  of  August;  but  before  the  month- 
ly estimate  for  that  month  was  made  the  contractor  defaulted,  and  after 
his  default  he  was  paid  the  amount  of  the  monthly  estimate  for  the 
month  of  August,  less  the  weekly  payments  made  during  August.  The 
question  is:  Are  the  surety  companies  discharged  because  of  these 
weekly  payments?  No  actual  damage  to  the  sureties  has  been  shown  by 
these  indulgences  of  plaintiff  to  the  contractor.  The  sureties,  however, 
contend  it  is  not  necessary  to  show  that  there  was  damage ;  all  that 
must  be  shown  is  that  the  sureties  may  have  been  damaged.  They 
claim  that  here,  by  giving  the  contractor  advance  payments,  his  in- 
centive to  finish  the  job  was  blunted,  and  for  that  reason  the  sureties 
were  prejudiced,  and  are  therefore  discharged. 

[1]  It  is  well  settled  that,  where  the  contract  between  the  prin- 
cipal and  obligee  is  altered,  the  surety  is,  as  it  is  expressed,  "released," 
whether  or  not  he  is  damaged.  I  doubt  the  accuracy  of  the  term  "re- 
leased." Would  it  not  be  more  accurate  to  say  that,  where  the  con- 
tract has  been  altered,  the  surety  is  not  liable,  because  he  was  not  a 
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party  to  such  a  contract?  "Non  haec  in  foedera  veni."  Such  is  the 
case  where  a  valid  extension  of  time  to  pay  the  debt  is  given  by  a 
creditor  to  his  debtor  without  the  surety's  consent.  Merrill  v.  Reiners, 
14  Misc.  Rep.  583,  36  N.  Y.  Supp.  634.  Of  course,  in  such  case,  it  is 
not  necessary  to  show  damage.  It  has  also  been  held  (Smith  v.  Mol- 
leson,  148  N.  Y.  241,  42  N.  E.  669)  that  where  the  obligee  by  some 
act  or  omission,  not  an  alteration  of  the  contract,  prejudices  the  rights 
of  the  surety,  the  latter  is  released.  It  seems  to  me  this  is  too  broad 
a  statement  and  not  strictly  accurate.  It  is  applicable  to  the  cases  cited 
in  Smith  v.  MoUeson.  In  the  New  York  cases  cited  to  support  the 
proposition,  it  appears  that  the  obligee  by  his  act  released  the  prin- 
cipal from  his  obligation,  and  it  necessarily  followed  that  the  surety 
was  released.  In  the  often  cited  case  of  Calvert  v.  London  Dock  Co., 
2  Keen,  638,  cited  in  Smith  v.  Molleson,  the  obligee  made  payments 
out  of  what  was  considered  security  in  excess  of  his  damage  by  rea- 
son of  the  principal's  breach  of  the  contract,  and,  since  the  surety  is 
subrogated  to  the  benefit  of  the  security,  under  the  circumstances  of 
that  case  he  was  released. 

[2]  It  is  not  the  law  of  this  state  that  every  act  or  omission  of  the 
obligee  in  the  performance  of  the  contract  prejudicial  to  the  surety 
releases  the  latter.  In  Vose  v.  Florida  R.  Co.,  50  N.  Y.  369,  it  was 
said  that,  where  the  obligee  meddled  with  the  security  contrary  to  the 
contract,  the  surety  is  only  discharged  to  the  extent  of  the  value  of 
the  security.  It  seems  to  me  that  the  correct  rule  to  be  applied  gen- 
erally, where  the  obligee  has  been  guilty  of  acts  and  omissions  in  the 
performance  of  the  contract  which  may  be  to  the  prejudice  of  the 
surety,  is,  the  surety  is  only  released  to  the  extent  of  his  actual  dam- 
age. This  rule  may  be  subject  to  limitations  which  have  no  appli- 
cation to  this  case.  It  is  not  necessary  to  consider  them.  To  decide 
this  case  is  sufficient. 

[3]  While  a  different  rule  has  been  applied  in  other  jurisdictions, 
my  attention  has  been  called  to  no  authority  in  this  state  requiring  me 
to  hold  otherwise.  Since,  therefore,  it  appears  that  the  surety  has 
not  suffered  any  actual  damage,  I  must  hold  that  the  surety  is  not 
released  by  the  weekly  payments  made  in  May,  June,  and  July.  I  so 
decide,  without  considering  the  effect  of  a  tendency  of  the  courts  to 
deal  less  favorably  with  sureties  for  hire  than  with  voluntary  sureties. 
St.  John's  College  v.  iEtna  Indemnity  Co.,  201  N.  Y.  335,  342,  94  N. 
E.  5^94.  The  weekly  payments  for  May,  June,  and  July  were  deducted 
from  the  monthly  estimates  for  each  of  those  months  at  the  time  when 
payment  on  the  monthly  estimate  was  rightly  made.  In  that  way  the 
contractor  finally  received  that  to  which  he  was  entitled — part  payment 
having  been  made  in  advance. 

Assuming,  however,  that  these  weekly  payments  were  prejudicial 
to  the  sureties  to  the  extent  thereof,  if  the  total  of  them  (about  $92,- 
000,  including  August)  were  deducted  from  the  conceded  damage 
(over  $495,000),  there  would  be  still  over  $400,000  of  damage  to  plain- 
tiff, which,  divided  into  four  parts,  would  make  over  $100,000  for 
eadi  of  the  surety  companies  whose  liabilities  are  limited  to  $50,000 
each.    The  contractor  defaulted  before  the  monthly  estimate  iFor  the 
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month  of  August  had  been  made.  The  company,  therefore,  never  be- 
came obligated  to  make  any  payment  for  the  month  of  August,  and  to 
the  extent  that  it  did^  make  such  payment  the  sureties  cannot  be 
charged.  Plaintiff  also  had  no  right  to  make  any  payment  to  the  con- 
tractor after  its  default,  and  cannot  charge  that  payment  against  the 
sureties.  But  a  deduction  of  these  payments  and  the  other  weekly 
payments  from  the  plaintiff's  conceded  damage  would  make  no  differ- 
ence in  the  result  to  the  sureties,  because  of  their  limited  responsi- 
bility. 

If  I  be  wrong  in  my  conclusion,  it  seems  to  me  that  the  same  re- 
sult would  be  reached  by  applying  the  rules  that  seem  to  be  laid  down 
in  St.  John's  College  v.  iEtna,  201  N.  Y.  335,  94  N.  E.  994:  (1)  That 
these  payments  were  not  advances,  but  loans,  although  they  are  char- 
acterized as  advances  by  plaintiff.  (2)  The  weekly  payments  were 
very  small,  in  light  of  the  work  being  done ;  they  were  needed  by  the 
contractor,  who  was  hard  pressed  for  funds ;  they  were  for  work  and 
materials  actually  placed  in  the  job,  and  within  the  retained  percentage 
provision  of  the  contract,  and  it  would  therefore  work  a  practical 
injustice  to  hold  that  the  surety  companies  were  discharged.  See,  also, 
Elmohar  v.  Phillips,  188  App.  Div,  100,  176  N.  Y.  Supp.  440, 

As  to  the  claim  of  the  New  England  Company  that  it  is  discharo^ed 
because  of  an  extension  of  time  to  complete  the  contract,  amounting 
to  $30,000,  it  appears  that  the  contract  provides  for  an  extension  of 
time  without  the  consent  of  the  sureties. 

[4]  As  to  the  claim  of  discharge  by  reason  of  the  payment  of  $30,- 
000  out  of  retained  percentages,  I  shall  hold,  following  the  rule  above 
stated,  that  to  the  extent  that  these  moneys  were  paid  out  of  retained 
percentages,  which  was  security  for  the  sureties,  this  surety  was  dis- 
charged. Giving  to  this  defendant  full  credit  for  these  $30,000  and 
its  share  of  the  full  amount  of  weekly  payments,  even  conceding  they 
were  all  not  properly  made,  the  liability  of  this  defendant  to  the^  ex- 
tent of  $50,000  would  not  be  affected.  With  this  result  reached,  it 
will  not  be  necessary  to  consider  the  effect  of  certain  clauses  of  the 
contract  on  the  sureties'  liabilities  as  contended  for  by  plaintiff. 

[6]  Defendant  New  England  Company  also  claims  that  no  judgment 
can  be  entered  in  this  court  against  it,  because  it  is  in  the  hands  of  a  re- 
ceiver in  Massachusetts.  It  does  not  appear  that  it  has  been  dissolved. 
The  action  is  rightly  brought  against  it  in  the  state  of  New  York. 
Kincaid  v.  Dwinelle,  59  N.  Y.  548;  Pringle  v.  Woolworth,  90  N. 
Y.  502. 

Motion  to  set  aside  the  directed  verdict  is  denied. 

Motion  denied. 
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PEOPLE  6Z  nL  BANGELET  CONST.  CO.,  Ine.,  ▼.  CRAIO, 

City  Cofupiroller,  el  aL 

(SnpFeme  Court,  Appellate  Divisiozi,  First  Department    July  1,  1021.) 

t.  Ufandwraig  <»»151  (2)  — Mayer  Is  a  necessary  party  In  an  action  for  maadar 
mus  to  compel  nmniclp^  offioera  to  make  payment 

In  a  procee<Iing  by  contractor  to  compel  officers  of  the  dty  of  New  xork 
to  honor  warrants  drawn  by  the  trustees  of  the  College  of  the  City  of 
New  York,  the  mayor  la  a  necessary  party,  under  Greater  New  York 
Charter,  §  149. 

2.  C<illeges  and  universities  «»T-«Tni8tee8  of  College  of  City  of  New  York 
cannot  let  contract  for  building,  where  the  work  exceeded  $1,000,  without 
{Miblic  notice. 

Where  the  trustees  of  the  College  of  the  City  of  New  York,  who  had 
been  constructing  a  temporary  barracks  in  accordance  with  the  desires 
of  the  War  Department,  after  the  Armistice,  entered  Into  an  agreement 
with  the  contractor  for  completion  of  the  building  as  a  one-story  building 
for  a  course  in  vocational  subjects,  and  the  cost  exceeded  $1,000,  the 
contractor  cannot  enforce  payment  of  warrants;  for,  under  Laws  1895, 
e  168,  ii  1,  6,  Laws  1917,  c.  786,  i  875,  subd.  8,  and  Greater  New  York  Char- 
ter, 8f  149,  419,  and  1541,  it  was  necessary  that  such  contract  be  on  public 
notice  with  compedtlTC  bidding  and  this  is  so,  notwithstanding  section 
1131,  as  amended  by  Laws  1918,  c.  583,  and  section  1132,  as  amended  by 
Laws  1916,  c.  580,  relating  to  acceptance  of  gifts  and  the  use  of  funds  for 
Tocational  students. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  tfic  People  of  the  State  of  New  York,  on  the  relation 
of  the  Rangeley  Construction  Company,  Incorporated,  for  a  peremptory 
writ  of  mandamus  against  Charles  L.  Craig,  as  Comptroller  of  the 
City  of  New  York,  and  another.  From  an  order  granting  a  peremptory 
writ,  defendants  appeal.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING,  and 
MERRELL,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Willard  S.  ^ 
Allen,  of  New  York  City,  of  counsel,  and  John  F.  O'Brien,  Arthur  J. 
W.  Hilly,  and  James  P.  O'Connor,  all  of  New  York  City,  on  the  brief), 
for  appellants. 

Greenbaum,  Wolff  &  Ernst,  of  New  York  City  (Herbert  A.  Wolff, 
of  New  York  City,  of  counsel,  and  Edward  S.  Greenbatim,  of  New 
York  City,  on  the  brief),  for  respondent. 

Moses  J.  Stroock,  of  New  York  City  (George  L.  Cohen,  of  New 
York  City,  of  counsel),  for  Board  of  Trustees  of  College  of  City  of 
New  York,  amicus  curiae. 

DOWLING.  J.  On  November  13,  1918,  the  Rangdcy  Construction 
Company,  Incorporated,  the  relator,  and  the  College  of  the  City  of 
New  York  entered  into  a  written  agreement  for  the  construction  of  a 
three-story  temporary  barracks.  This  contract  provided  that  the  relator 
was  to  receive  the  actual  net  cost  of  the  work,  plus  7  per  cent,  of  said 
cost,  which  total  would  not  exceed  the  sum  of  $87,472.50.    Relator 

^s»For  other  cases  see  some  topic  ft  KEY- NUMBER  in  all  Key-Numbered  Dlseeta  ft  Indexes 
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commenced  work  thereunder.  This  work  was  undertaken  by  City 
College  during  the  World  War,  at  the  request  of  the  War  Department 
of  the  United  States,  in  order  to  have  a  temporary  barradcs  to  house 
the  Student  Army  Training  Corps,  which  the  City  College  was  operat- 
ing at  the  request  of  the  War  Department.  The  construction  was  fi- 
nanced through  an  advance  of  $50,000  made  by  the  trustees  of  the  Cit\' 
College  in  their  individual  capacity  as  patriotic  citizens,  because  no 
funds  of  the  city  of  New  York  were  available  for  said  construction. 
Subsequently  the  federal  government  from  time  to  time  paid  to  the 
trustees  for  the  said  construction  on  the  presentation  of  vouchers 
which  were  duly  audited  by  the  War  Department,  showing  attual 
disbursements  therefor.  When  the  Armistice,  bringing  to  a  close  the 
World  War,  was  signed,  the  War  Department  ordered  5ie  constructicm 
to  cease,  and  at  the  request  of  City  College  relator  ceased  work  on 
the  contract,  and  was  paid  in  full  for  services  and  materials  supplied 
up  to  that  time. 

On  January  5,  1920,  relator  and  City  College  entered  into  a  second 
written  agreement,  which  among  other  things  called  for  the  roofing 
over  of  the  first-story  walls  and  using  the  footings  and  materials  sal- 
vaged under  the  former  contract,  which  construction,  when  finished, 
would  make  a  permanent  one-story  building  harmonizing  with  the 
other  buildings  of  City  College.  In  this  second  agreement  it  was  re- 
cited that  the  trustees  of  City  College  acted  within  the  provisions  of 
section  1132  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466,  as 
amended  by  Laws  1916,  c.  580),  which  provides  for  the  administration 
by  the  trustees  of  said  college  of  a  special  fund  comprising  student  fees 
collected  by  the  City  College  in  furnishing  and  conducting  special  cours- 
es and  courses  of  study  in  vocational  subjects  and  civic  administration, 
nonmatriculated  student  privileges,  and  other  special  educaticwial  advan- 
tages. This  new  building,  as  is  stated  in  said  contract,  was  to  be  known 
as  a  "vocational  building."  The  prior  contract  was  referred  to  and  the 
work  was  undertaken  on  the  same  basis,  viz. :  Relator  was  to  receive 
the  actual  net  cost  of  the  work,  phis  7  per  cent,  of  said  cost,  which  total 
was  not  to  exceed  the  sum  of  $32,100.  Thereafter  the  relator  com- 
menced the  performance  of  the  work  under  the  terms  of  the  contract 
of  January  5,  1920,  and  has  fully  complied  with  all  the  terms  and  con- 
ditions thereof  on  its  part  to  be  performed,  and  continued  to  furnish 
materials  and  perform  work  under  said  contract  until  on  or  about 
September  1,  1920. 

On  May  8,  1920,  the  relator,  pursuant  to  the  terms  and  conditions  of 
the  contract  of  January  5,  1920,  submitted  to  the  College  of  the  City 
of  New  York  a  voucher  in  the  sum  of  $1,249.85,  and  on  June  15,  1920, 
submitted  a  voucher  in  the  sum  of  $7,529.86,  and  on  August  27,  1920, 
submitted  a  voucher  in  the  sum  of  $5,160.08,  all  of  which  vouchers 
were  approved  and  certified  for  payment  by  the  Collie  of  the  City 
of  New  York,  and  which  vouchers  were  submitted  by  the  College  of 
the  City  of  New  York  to  the  chief  auditor  of  the  finance  department  of 
the  city  of  New  York  for  audit,  and  to  the  comptroller  of  the  city  of 
New  York  for  payment,  out  of  the  special  fund  pursuant  to  section 
1132  of  the  Greater  New  York  Charter,  designated  as  Code,  S-762. 
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Audit  and  payment  of  said  vouchers  has  been  refused.  The  relator  has 
not  been  paid  anything  for  the  work  done,  materials  delivered  at  and 
incorporated  in  the  building,  and  labor  performed  under  the  terms  of 
the  agreement  of  January  2,  1920,  although  it  has  actually  disbursed 
about  $15,000  for  labor  and  materials,  and  in  all  respects  has  complied 
with  the  terms  and  conditions  of  the  two  contracts,  and  has  submitted 
properly  approved  vouchers  and  certificates  for  such  payments. 

After  audit  and  payment  was  refused  by  the  appellants,  this  proceed- 
ing was  brought  for  an  order  directing  that  a  peremptory  (or  else  an 
alternative)  writ  of  mandamus  issue,  requiring  the  appellants  to  audit 
and  pay  the  aforesaid  vouchers.  This  order  was  granted,  and  from  it 
the  present  appeal  is  taken. 

[1]  At  the  outset,  objection  is  made  that  the  mayor  of  the  city  of 
New  York  is  a  necessary  party  defendant.  This  objection  is  well 
taken,  for,  as  was  said  by  Mr.  Justice  Thomas  in  People  ex  rel.  Mc- 
Clinchie  v.  Prendergast,  140  App.  Div.  at  page  237,  125  N.  Y.  Supp. 
at  page  101 : 

"Section  149  of  the  Greater  New  York  Cliarter  (as  amended  by  Laws  of 
1901,  c.  466,  and  Laws  of  1904,  c.  247,  since  amended  Laws  of  1910,  c.  545) 
requires  that  *aU  payments  by  or  on  behalf  of  the  corporation,  except  as  other- 
wise specially  provided,-  shall  be  made  through  the  proper  disbursing  officer 
of  the  department  of  finance,  on  vouchers  to  be  filed  in  said  department,  by 
means  of  warrants  drawn  on  the  chamberlain  by  the  comptroller,  and  counter- 
signed by  the  mayor.*  The  petitioner  is  entitled  to  the  money,  but,  as  the 
mayor  has  not  been  made  a  party,  the  order  must  be  modified,  so  as  to  deny  the 
writ  for  the  payment  of  the  money.    •    •     • '» 

[2]  But,  even  if  the  mayor  had  been  made  a  party  defendant  herein, 
the  relator  would  not  have  been  entitled  to  the  mandamus  sought. 
Chapter  168,  Laws  of  1895,  provides  as  follows : 

"Section  1.  The  board  of  trustees  of  the  College  of  the  CJity  of  New  Tork 
is  hereby  authorized  and  empowered  to  select  and  acquire.  In  the  name,  and 
on  behalf  of  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  a 
site  for  a  new  building  or  buildings  for  the  uses  and  purposes  of  said  col- 
lege.   Such  site  shall  be  within  the  boundaries  of  the  city  of  New  Tork." 

"Sec.  6.  ♦  ♦  ♦  The  said  board  of  trustees  Is  hereby  also  authorized  from 
time  to  time  thereafter^  to  build  and  construct  upon  said  site  such  other 
building  or  buUdings  for  the  uses  and  purposes  of  said  college  as  said  board 
of  trustees  shall  deem  necessary  or  requisite  and  as  shall  be  approved  by  the 
said  board  of  estimate  and  apportionment.  Such  buildings  shall  be  built  and 
constructed  upon  plans  and  si)eciflcations  therefor  to  be  adopted  and  approved 
by  the  said  board  of  trustees.  And  the  said  buildings  shall  be  built  by  con- 
tract entered  into  by  said  board  of  trustees  after  advertisement  for  proposals 
therefor.  All  the  provisions  of  law  and  ordinance  and  of  the  rules  and  regu- 
lations of  the  board  of  education  of  the  city  of  New  York  relative  to  advertis- 
ing for  and  receiving  proposals  and  entering  Into  contracts  for  the  building 
of  public  schools  in  the  dty  of  New  York  shall  be  and  are  hereby  made  ap- 
plicable to  the  awarding  of  and  entering  Into  the  contract  or  contracts  for  the 
building  and  construction  of  said  buildings  and  each  of  them.  And  the  cost 
of  such  buildings  and  of  each  of  them  shall  be  provided  for  and  shall  be  paid 
for  out  of  the  proceeds  of  bonds  of  the  city  of  New  York,  which  shall  bv 
issued  and  sold  in  the  manner  hereinbefore  prescribed  for  the  issuing  and 
sale  of  bonds  to  pay  for  the  said  site." 

Under  this  statute,  the  provisions  of  chapter  786  of  the  Laws  of  1917 
(adding  to  Education  Law  [Consol.  Laws,  c.  16]  §  875,  subd.  8)  and  of 
section  419  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466),  ap- 
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plicable  to  the  board  of  education,  in  relation  to  the  construction  of 
buildings,  are  also  applicable  to  the  Colle^ge  of  the  City  of  New  Yoric. 
Subdivision  8  of  section  875  of  the  Education  Law,  as  added  by  chap- 
ter 786,  of  the  Laws  of  1917,  provides  as  follows: 

"No  contract  for  toe  purchase  of  suppllea,  ftirnltnre,  equipment  or  for 
the  construction  or  the  alteration  or  remodeling  of  any  building  shaU  be  entered 
into  by  a  board  of  education  involylng  an  expenditure  or  liability  of  more 
than  one  thousand  dollars  unless  said  board  shaU  have  duly  advertised  for 
estimates  for  the  same  and  the  contract  In  each  case  shall  be  awarded  to  the 
lowest  responsible  bidder  furnishing  the  security  as  required  by  such  board." 

The  material  portion,  of  section  419  of  the  Greater  New  York  Char- 
ter (Laws  1901,  c.  466,  as  amended  by  Laws  1910,  c.  554)  provides  as 
follows : 

*'Sec.  419.  •  •  ♦  Whenever  any  work  is  necessary  to  be  done  to  com- 
plete or  perfect  a  particular  Job,  or  any  supply  is  needful  for  any  particular 
purpose,  ^hichf  work  and  Job  la  to  be  undertaken  or  supply  famished  for 
the  city  of  New  York,  and  the  several  parts  of  the  said  work  or  supplies  shall, 
together,  involve  the  expenditure  of  more  than  one  thousand  dollars^  the  same 
shall  be  by  contract  ♦  •  •  and  shall  *  •  ♦  be  founded  on  sealed 
bids  or  proposals,  made  in  compliance  with  public  notices,  duly  advertised  in 
the  City  Record,  and  the  corporation  newspapers,  and  said  notice  to  be  publish- 
ed at  least  ten  days.    ♦    •    • »» 

In  other  words,  all  contracts  involving  an  expenditure  of  more  than 
$1,000  can  only  legally  be  entered  into  after  public  notice  and  letting. 

Section  149  of  the  Greater  New  Yoxk  Charter  (as  amended  by  Laws 
1917,  c.  401)  also  provides,  in  part,  as  follows: 

"Sec.  149.  *  •  •  No  contract  hereafter  made,  the  expense  of  the  execu- 
tion of  which  is  not  by'  law  or  ordinance,  In  whole  or  in  part  to  be  paid  by 
assessments  upon  the  property  benefited,  shall  be  binding  or  of  any  force, 
unless  the  comptroller  shall  indorse  thereon  his  certificate  that  there  remains 
unexi>ended  and  unappUed,  as  herein  provided,  a  balance  of  the  appropriation 
or  fund  applicable  thereto,  sufficient  to  pay  the  estimated  expense  of  execut- 
ing such  contract,  as  certified  by  the  officer  making  the  same.    •    •    •  •• 

Section  1541  of  the  Greater  New  York  Charter  (as  amended  by 
Laws  1910,  c.  543)  also  provides,  in  part,  as  follows : 

"Sec.  1541.  ♦  ♦  ♦  No  expense  shall  be  Incurred  by  any  of  the  depart- 
nients,  boards  or  officers  thereof,  unless  an  appropriation  shall  have  been 
previously  made  covering  such  expense,  nor  any  expense  in  excess  of  the  sun 
appropriated  in  accordance  with  law." 

The  importance  of  a  rigid  enforcement  of  these  provisions  for  the 
protection  of  the  city's  interests  was  pointed  out  by  the  present  Pre- 
siding Justice  of  this  court  in  Williams  v.  City  of  New  York,  118  App. 
Div.  756,  104  N.  Y.  Supp.  14  (affirmed  192  N.  Y.  541,  84  N.  E.  1123), 
and  Clarke  Co.  v.  Board  of  Education  of  City  of  New  York,  156  App. 
Div.  842,  142  N.  Y.  Supp.  106  (affirmed  215  N.  Y.  646,  109  N.  E 
1093). 

Concededly  the  relator  has  not  brought  itself  within  any  of  the  pro- 
visions of  law  heretofore  quoted.  But  it  contends  that  it  is  entitled  to 
payment  of  its  vouchers  under  section  1132  of  the  Greater  New  York 
Charter  (as  amended  by  Laws  1916,  c  580),  which  provides  as  follows: 

•"The  trustees  may  also,  upon  such  terms  and  conditions  as  to  admission  and 
attendance  as  they  may  prescribe;  furnish  gratuitously  or  otherwise,  for  male 
and  femal*  students  actual  residents  or  employees  of  said  dtgr,  special  conisei 
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and  courses  of  study  in  rocatiOBal  subjects  and  elTie  administration,  and 
other  edncatlonal  advantages,  indndlng  the  admission  of  non-matrlcnlated 
students,  within  the  college  buildings  or  elsewhere;  and  may  grant  ap- 
propriate certificates  and  yocational  diplomas  and  degrees  to  such  students 
as  shall  have  completed  the  courses  or  studies  so  prescribed.  All  sums  of 
money,  if  any,  received  by  said  college,  as  provided  by  this  section,  shall  be 
accounted  for  and  paid  into  the  city  treasury,  and  shall  at  once  be  appropriat- 
ed by  the  board  of  estimate  and  apportionment  to  a  special  fund  to  be  adminis- 
tered by  the  trustees  of  the  College  of  the  City  of  New  York  in  furnishing 
and  conducting  the  said  special  courses  and  courses  of  study  in  vocational 
subjects  and  dvlc  adminiistratlon,  non-matriculated  student  privileges  and 
other  special  education  advantages." 

It  seems  clear  that  this  section  refers  only  to  the  subject-matter  at 
its  head,  viz.: 

"Instruction  to  be  furnished  gratuitously  and  otherwise  by  GoUege  of  the 
City  of  New  York;   degrees  and  diplomas" 

— and  has  no  application  to  the  construction  of  buildings.  It  deals  with 
furnishing  and  conducting  special  courses  of  study,  wherein  the  fees 
received  from  those  who  pay  for  tuition  shall  be  used  to  defray  the  cost 
of  the  tuition  of  those  who  receive  gratuitous  instruction.  It  would  be 
an  unreasonable  and  unwarranted  construction  of  the  plain  language  of 
this  section  to  hold  that  it  placed  in  the  hands  of  the  trustees  of  the 
college  a  power  to  enter  into  contracts  for  buildine  operations  without 
the  usual  safeguards  imposed  by  the  charter  itself.  Nor  does  certain 
language  of  section  1131  of  the  Greater  New  York  charter,  as,amehded 
by  Laws  1918,  c.  583,  confer  any  further  right  upon  the  trustees  to  bind 
the  city  to  contracts  not  entered  into  pursuant  to  the  provisions  of  the 
charter.    Section  1131,  so  far  as  material,  reads: 

"The  board  of  trustees  shall  follow  the  procedure  prescribed  by  the  board 
of  education  in  chapter  seven  hundred  and  eighty-six  of  the  Laws  of  nineteen 
hundred  and  seventeen  in  the  purchase  and  sale  of  real  property,  though  noth- 
ing in  this  title  shall  be  construed  as  a  bar  to  the  independent  acceptance  and 
administration  for  the  college  of  gifts  of  land,  money  and  buildings  f^om 
private  sources  by  the  trustees,  or  officers  of  the  college." 

This  confers  upon  the  trustees  the  right  only  to  accept  and  adminis* 
ter  gifts,  money,  and  buildings  from  private  sources,  and  not  to  bind 
the  city  by  contracts  involving  expenditure  or  liability. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $50  costs.    All  concur. 


K 197  App.  Div.  377)  ^^^  ^  ^        ^^^^^  ^  ^^^ 

KBLLT  T.  SCHRAMM. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    June  24,  1921.) 

Preeees  <&=»164(3)-- Defeotive  proof  of  service  <m  nonresident  held  cured. 

Under  Code  Civ.  Proc.  S  438,  subd.  5,  and  section  443,  authorizing  serv- 
ice on  a  nonresident  landowner,  and  in  view  of  sections  721-723,  autlioriz- 
Ing  correction  of  defects,  the  omission,  from  proof  of  service  of  summons 
and  complaint  by  affidavit  of  the  nonresident  ^erlff  who  made  the  service, 
of  the  certificate  showing  the  authority  of  the  notary  to  take  the  affidavit 
required  by  section  844,  does  not  defeat  the  jurisdiction  of  the  court  over 
the  foreclosure  proceedings,  but  may  be  corrected  by  nunc  pro  tunc  affida- 
vit with  proper  certificate,  especially  after  the  nonresident  defendant  ha4 
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surrendered  tbe  possession  to  the  plaintiff  after  the  forecloure  sale  anu 
had  made-  no  claim  to  the  property  since. 

Submission  of  controversy  upon  an  agreed  statement  of  facts  by 
Mary  F.  Kelly  against  Frederick  J.  Schramm.  Judgment  rendered  for 
plaintiff. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  MANNING,  JJ. 

"Mortimer  M.  Menken,  of  New  York  City,  for  plaintiff. 
Henry  Koch,  of  Long  Island  City^  for  defendant. 

MANNING,  J.  The  question  which  the  parties  to  this  controversy 
seek  a  determination  of  is  the  validity  of  a  judgment  of  foreclosure  and 
sale,  rendered  in  an  action  in  the  Supreme  Court,  Queens  County,  as  to 
a  defendant  served  without  the  state  of  New  York. 

The  plaintiff  has  derived  title  to  the  real  property  affected  by  the 
judgment  in  foreclosure,  and  has  contracted  to  sell  such  property  to  the 
defendant.  The  defendant  has  rejected  the  title  upon  the  ground  that 
an  affidavit  of  service  of  the  summons  and  complaint  made  upon  one 
Emma  M.  Partello  by  Ralph  E.  Flesher,  a  deputy  sheriff  of  McLean 
county,  111.,  on  March  24,  1916,  is  defective,  for  the  reason  that  no 
authentication  certificate  was  thereto  attached,  as  required  by  section 
844  of  the  Code  of  Civil  Procedure. 

It  concededly  appears  that  service  of  the  summons  and  complaint 
upon  Emma  M.  Partello  was  made  personally  by  the  deputy  sheriff  on 
the  24th  day  of  March,  1916;  that  he  verified  his  affidavit  of  service  on 
the  24th  day  of  March,  1916,  but  failed  to  have  attached  thereto  the 
certificate  of  the  secretary  of  state  of  the  state  of  Illinois  as  to  the 
notary's  power  to  act.  See  Real  Property  Law  (Consol.  Laws,  c.  50) 
§  299;  Id.  section  311,  as  amended  by  Laws  1913,  c.  209.  After- 
wards, however,  on  the  22d  day  of  November,  1920,  he  reswore 
to  another  affidavit  of  service,  and  to  this  a  proper  certificate  from  the 
secretary  of  state  was  attached ;  and  thereafter,  on  December  2,  1920, 
•an  order  was  made  at  Special  Term,  allowing  the  filing  of  the  last  affida- 
vit together  with  the  certificate  referred  to,  nunc  pro  tunc  as  of  March 
31,  1916,  the  date  of  the  filing  of  the  original  affidavit  of  service. 

The  defendant  claims  that  the  affidavit  of  service  filed  in  the  fore- 
closure suit  hereinbefore  mentioned  is  no  affidavit  at  all,  for  the  rea- 
son that  it  was  not  in  such  form  as  to  constitute  it  proof.  He  says  that 
the  word  "proof"  is  synonymous  with  the  word  "evidence,"  and  cannot 
be  held  to  be  statements  not  admissible  as  evidence.  He  also  argues 
that  the  word  "affidavit,"  as  used  in  section  443  of  the  Code  of  Civil 
Procedure,  means  an  affidavit  which  amounts  to  evidence  which  is 
proof.  He  argues  that  substituted  service  may  only  be  made  as  pro- 
vided by  statute,  and  service  cannot  be  deemed  complete  until  all  the 
things  required  be  done.  He  states  that  the  statute,  Code  Civ.  Proc. 
§  443,  subds.  4,  5,  require  among  other  things  necessary  to  complete 
the  service,  the  filing  of  proof  of  such  service;  that  no  such  proof  was 
filed  until  long  after  the  sale  in  foreclosure  and  the  delivery  of  the 
referee's  deed.  Such  an  omission,  he- claims,  is  a  jurisdictional  defect, 
and  that  the  court  cannot  acquire  jurisdiction  nunc  pro  tunc. 
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I  am  inclined  to  the  belief  that  the  defendant's  position  here  is  ex- 
tremely technical.  Sections  721,  722,  and  723  of  the  Code  expressly 
provide  for  such  a  situation,  722  especially,  which  reads  as  follows : 

'*£aeh  of  the  omissions,  imperfections,  defects,  and  variances,  specified  in 
the  last  section,  and  any  other  of  like  nature,  not  teing  against  the  right  and 
justice  of  the  matter,  and  not  altering  the  issne  between  the  parties  or  the 
trial,  must,  when  necessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  Judgment  is  rendered,  or  by  an  appellate  court." 

Section  721  of  the  Code  provides  that  no  judgment  of  a  court  of  rec- 
ord shall  be  impaired  or  affected : 

"  *  ♦  •  3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually  made  by 
him." 

The  decisions  of  our  courts  have  uniformly  been  such  as  to  empha- 
size these  principles  wherever  the  question  has  arisen,  either  before  or 
since  the  Code  provisions.  As  was  said  by  Parker,  C.  J.,  in  Stuyvesant 
v.  Weil,  167  N.  Y.  421,  at  page  426, 60  N.  E.  738,  at  page  739  (53  L.  R. 
A.  562),  in  a  case  where  substantial  amendment  in  changing  a  name  of 
the  owner  of  property  after  the  judgment,  was  allowed: 

"We  have  not  alluded  to  the  decisions  of  the  several  Special  and  General 
Terms  which  the  Appellate  Division  felt  called  upon  to  follow.  Their  founda- 
tions were  laid  long  before  sections  721  and  723  of  the  Code  came  into  exist- 
ence as  marking  features  of  a  distinct  legislative  policy  to  stop  the  sacrifice  of 
things  of  real  substance  upon  the  altar  of  mere  technicality,  and  hence  a  dis- 
cussion of  them  can  serve  no  useful  purpose." 

The  plaintiff  claims  that  the  court  had  jurisdiction  to  render  judg- 
rneat  of  foreclosure  and  sale.  Section  438  of  the  Code  as  it  existed 
at  the  time  of  the  service  of  the  process  in  this  case,  reads  as  follows : 

"Sec  438.  Oases  in  WJUch  Service  of  Summons  hy  Publication,  etc.,  may  he 
Ordered,  An  order  directing  the  service  of  a  summons  upon  a  defendant,  by 
publication,  may  be  made  in  either  of  the  following  cases :    •    ♦    ♦ 

"5.  Where  the  complaint  demands  judgment,  that  the  defendant  be  ex- 
rluded  from  a  vested  or  contingent  .interest  in  or  lien  upon,  specific  real  or 
personal  property  within  the  state;  or  that  such  an  interest  or  lien  in  favor 
of  either  party  be  enforced,  regulated,  defined,  or  limited;  or  otherwise  af- 
fecting the  title  to  such  property."    See  Laws  1914,  c.  346. 

Section  443  of  the  Code  then  provided; 

"Sec.  443.    Service  Without  the  State.    •    •    • 

"S.  In  the  cases  specified  in  subdivision  five  of  section  four  hundred  and 
thirty-eight  the  summons  may  be  served  without  an  order,  upon  a  defendant 
without  the  state  in  the  same  manner  as  if  such  service  were  made  within 
the  state,  except  that  a  copy  of  the  complaint  shall  be  annexed  to  and  served 
with  the  summons. 

*'4.  Service  without  the  state  is  complete  ten  days  after  proof  thereof  Is 
filed. 

•*5.  When  the  summons  is  served  personally  without  the  state  the  affidavit 
of  service  must  show  that  the  person  making  it  is  a  resident  •  •  ♦  of 
the  state  of  New  York,  or  a  shenfl:,  under  sherifC,  deputy  sherlfC,  or  constable 
of  the  county  or  other  political  subdivision  in  which  the  service  is  made,  or 
an  officer  authorized  by  the  laws  of  this  state  to  take  acknowledgments  of 
deeds  to  be  recorded  in  this  state.    •    ♦    • 

•*6.  A  judgment  shall  be  conclusive  upon  a  defendant  on  whom  the  sum- 
mons is  personally  served  without  the  state*  with  respect  to  the  property 
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wbich  is  the  subject  of  the  action,  or  which  is  attached  therein,  to  the  same 
extent  as  If  the  service  upon  him  were  made  wiUiin  the  state."  Bee  Laws 
1914,  c.  346. 

The  plaintiff  daims  that  all  of  the  provisions  of  this  statute  were 
complied  with.  He  says  that  the  action  is  one  of  those  specified  in 
subdivision  5  of  section  438,  and  as  to  the  defendant,  Emma  M.  Partel- 
lo,  demanded  judgment  excluding  her  from  her  interest  in  the  mort- 
gaged property,  the  subject-matter  of  the  action ;  secondly,  that  a  copy 
of  the  complaint  was  annexed  to  the  summons,  and  the  summons  and 
complaint  were  personally  served  on  said  Emma  M.  Partello  at  Nor- 
mal, McLean  county.  111.,  by  a  deputy  sheriff  of  said  county ;  that  his 
affidavit  of  service  was  filed,  and  that  the  service  upon  her  became 
complete  10  days  after  such  filing,  which  was  March  31,  1916;  and 
that  after  the  additional  20  days  had  expired  the  usual  proceeding  for 
the  entry  of  judgment  of  foreclosure  and  sale  took  place. 

The  record  shows  that  the  defendant,  Emma  M.  Partello,  at  the  time 
of  the  service  of  the  summons  and  complaint,  was  in  possession  of  the 
premises  affected.  Upon  delivery  of  the  deed  to  the  plaintiff,  she  enter- 
ed into  possession  of  the  premises,  and  for  a  period  of  nearly  5  years, 
last  past,  she  has  been  in  quiet,  peaceful,  and  undisturbed  possession 
thereof.  No  objection  has  ever  been  raised  by  Emma  M.  Partello, 
and  no  attempt  has  been  made  by  her  to  regain  possession  of  the  prem- 
ises, and  she  has  apparently  acquiesced  in  the  judgment  and  relinquish- 
ed possession  of  the  property  in  favor  of  the  plaintiff.  No  claim  has 
been  made  by  Emma  M.  Partello,  or  on  her  behalf,  that  she  was  not  per- 
sonally served,  or  that  the  service  was  in  any  way  defective  or  ir- 
regular. She  has  never  appeared  or  served  any  pleading  in  the  action, 
or  attempted  to  do  so;  and  the  plaintiff,  summarizing  the  situation, 
claims  that  the  objection  of  the  defendant  to  the  title  is  without  merit 
The  claim  of  the  plaintiff  is  that  the  one  essential  fact  upon  which  the 
jurisdiction  of  the  court  to  render  judgment  depended  was  the  personal 
service  of  the  summons  and  complaint  upon  the  defendant  Emma  M. 
Partello,  whereby  she  had  actual  notice  of  the  commencement  of  the 
action,  of  the  claim  that  was  made  against  her,  and  of  the  judgment  de- 
manded. 

I  think  the  claim  of  the  plaintiff  is  justified  by  the  facts,  and  also  by 
the  force  of  previous  decisions.  See  Maples  v.  Mackey,  89  N.  Y.  146; 
White  V.  Bogart,  73  N.  Y.  256;  Stuyvesant  v.  Weil,  167  N.  Y.  421.  60 
N.  E.  738,  53  L.  R.  A.  562;  Lindsley  v.  Van  Cortlandt,  67  Hun,  145, 
22  N.  Y.  Supp.  222 ;  Mishkind-Feinberg  Realty  Co.  v.  Sidorsky,  189 
N.  Y.  402,  82  N.  E.  448. 

Judgment  is  therefore  rendered  for  the  plaintiff,  as  requested  and 
prayed  for  in  the  submission,  with  costs.    All  concur. 
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(116  Misc.  Bep.  121) 

KLEINMAN  el  aL  ▼.  STRASmiTRO. 

(Supreme  Court,  Appellate  Term,  Second  Department.    July  16,  1021.) 

L  Specifle  perforaauiM  ^B»i7-»Memonyicliiiii  of  oOe  not  ipedfleally  enforce- 
able by  buyer'o  aoMgnoeo,  wtio  did  noi  beeome  bound  to  purdbase. 

In  the  absence  of  anything  to  show  that  the  vendor  was  a  party  to  the 
assignment  of  the  memorandum  of  sale  by  the  purchaser,  or  that 
the  purchaser's  assignees  became  bound  to  him  to  purchase  the  property, 
the  memorandum  of  sale  is  not  spedflcally  enforceable  by  the  assignees. 

2.  Vendor  and  purdiaser  4s»214(6)-*AsBlgiieee  of  memoraiidain  of  sale  not 
entitled  to  reeover  from  assignor  payment  for  assigomentk  tfaougli  scUer 
refused  to  porf ormu 

Where  the  purchaser  assigned  his  memorandum  of  sale  to  plaintiffs, 
with  the  contract  referred  to  in  it,  merely  agreeing  to  and  merely  trans- 
ferring to  them  whatever  rights  he  had  in  the  contract,  plainttfts  are  not 
entitled  to  recover  from  Um  their  payment  to  him,  though  the  vendor 
refused  to  carry  out  the  agreement  of  sale. 

S.  Vendor  and  pardmser  ^=»214(5) — ^In  ease  of  sale  of  executory  eontract  for 
purchase  of  laod^  no  warranty  Implied  that  oontract  will  be  performed 
by  seller. 

*  On  the  purchaser's. assignment  of  an  executory  contract  f6r  the  pur- 
chase and  sale  of  land,  there  is  no  implied  warranty  that  the  contract 
assigned  will  be  performed  by  the  vendor,  though  there  is  an  implied  war- 
ranty that  the  assignor  has  the  right  to  sell  what  he  purports  to  sell,  and 
that  the  thing  he  sells  is  genuine ;  that  is,  that  the  contract  in  fact  was 
made  by  the  parties  whose  names  are  attached  to  it 

4.  Vendor  and  purchaser  '^=»214(6)— Assigneea  of  contract  for  sale  of  land 
could  enforce  it  in  action  at  law  against  vendor  for  reoovcry  of  payment 
made  by  their  assignor. 

Even  though  a  contract  for  the  sale  of  land  assigned  by  the  purchaser 
could  not  be  enforced  spedflcally  by  the  purchaser's  assignees  against  the 
vendor  for  lack  of  mutuality,  and  thou^  they  could  not  enforce  a  lien 
against  the  property  to  recover  their  damages  arising  from  the  vendor's 
refusal  to  perform,  they  could  at  least  enforce  the  contract  in  an  action 
at  law  to  the  extent  of  recovering  from  the  vendor^  $100  paid  to  him  by 
the  purchaser,  their  assignor,  on  account  of  the  purchase  price. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  liistrict. 

Action  by  Hyman  Kleinman  and  another  against  Sam  Strassburg. 
From  a  judgment  dismissing  their  complaint  on  the  merits,  plaintiffs 
appeal.    Judgment  affirmed. 

Argued  June  term,  1921,  before  CROPSEY,  KELBY,  and  LAZAN- 
SKY,  JJ. 

Jacoby  &  Halle,  of  New  York  City  (Oswald  N.  Jacoby,  of  New 
York  City,  of  counsel),  for  appellants. 

Drechsler,  Orenstein  &  Leff,  of  New  York  City  (Max  LeflF,  of  New 
York  City,  of  counsel),  for  respondent. 

CROPSEY,  J.  The  defendant  agreed  to  purchase  a  piece  of  real 
estate  from  a  man  named  Regelhaupt  Regelhaupt  signed  the  receipt 
or  memorandum  of  sale.  A  few  days  later,  and  before  the  time  fixed 
by  the  memorandum  for  closing  the  transaction,  the  defendant  by 
written  instrument  assigned  his  interest  to  the  plaintiffs.  When 
defendant  received  the  memorandum  frorn  Regelhaupt,  he  paid  him 
$100  on  account,  and  when  he  assigned  his  interest  in  the  contract 
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to  the  plaintiflfs  he  received  from  them  $500;  that  is,  a  profit  of  $400. 
Regelhaupt  did  not  carry  out  the  agreement,  and  the  plaintiffs  sued 
him  for  specific  performance,  but  discontinued  the  action  before  it 
went  to  judgment,  and  the  rights  of  the  plaintiffs  to  such  relief  were 
never  passed  upon.  This  action  is  brought  to  recover  $600.  Five 
hundred  dollars  of  this  amount  is  the  sum  paid  by  the  plaintiffs  to  the 
defendant  for  the  assignment,  and  $100  is  the  sum  claimed  to  have  been 
paid  by  the  plaintiffs  at  the  request  of  the  defendant  to  the  broker 
in  the  transaction.  This  $100  item  need  not  be  considered,  for  the 
defendant  denied  having  made  any  such  request,  and  the  court  below 
has  found  in  his  favor. 

[1]  The  interesting  question  remains  whether  the  plaintiffs  can 
recover  the  sum  paid  by  them  to  the  defendant  for  the  assignment. 
The  defendant  claims  that  the  receipt  or  memorandum  signed  by 
Regelhaupt  constituted  an  enforceable  cojtitract.  The  plaintiffs  con- 
tend to  the  contrary.  We  think  the  paper  contained  all  the  essential 
elements,  and  that  it  was  enforceable  by  the  defendant  against  Regel- 
haupt, although  the  defendant  did  not  sign  it.  But,  for  the  decision  of 
this  case,  we  think  it  is  immaterial  whether  that  memorandum  satis- 
fied the  statute  of  frauds.  Even  if  it  was  enforceable  by  the  defendant, 
it  would  not  be  enforceable  by  the  plaintiffs  under  their  assignment, 
at  least  not  to  the  extent  of  decreeing  specific  performance  to  them; 
for  there  is  nothing  to  show  that  Regelhaupt  was  a  party  to  the 
assignment  or  that  the  plaintiffs  became  bound  to  him  to  purchase  the 
property.  Genevctz  v.  Feiering,  136  App.  Div.  736,  121  N.  Y.  Supp. 
392;  Schuyler  v.  Kirk-Brown  Realty  Co..  193  App,  Div.  269,  184 
N.  Y.  Supp.  95;  Dittenfass  v.  Horsley,  177  App.  Div.  143,  163  N.  Y. 
Supp.  626,  affirmed  224  N.  Y.  560,  120  N.  E.  861 ;  Hugd  v.  Hahel, 
132  App.  Div.  327,  117  N.  Y.  Supp.  78.  And,  of  course,  if  it  was  not 
enforceable  by  the  defendant — enforceable,  that  is,  in  the  sense  that 
specific  performance  could  be  decreed  in  a  suit  by  him — the  plaintiffs 
necessarily  could  not  have  had  such  right.  Hence  in  no  event  could 
it  be  so  specifically  enforced  by  these  plaintiffs. 

[2]  But  we  do  not  think  it  follows  that  the  plaintiffs  can  recover 
back  the  amount  paid  by  them  to  the  defendant.  On  the  contrary,  we 
think  they  cannot  have  such  a  recovery.  The  defendant  did  not  agree 
to  sell  the  property  in  question  to  the  plaintiffs,  nor  to  give  them  title 
to  any  interest  therein.  The  defendant  did  not  claim  or  represent  that 
he  had  any  title  to  the  property.  It  is  conceded  there  was  no  fraud. 
The  defendant  did  not  agree  to  give  the  plaintiffs  anythii^  other  than 
what  he  in  fact  gave  them  when  he  executed  the  assignment.  By  that 
assignment  he  transferred  to  them  all  the  rights  he  had  in  his  contract 
with  Regelhaupt,  and  when  he  turned  over  to  the  plaintiffs  that  as- 
signment, with  the  contract  referred  to  in  it,  he  had  done  all  that  he 
had  obligated  himself  to  do.  He  merely  agreed  to  and  did  transfer 
to  the  plaintiffs  whatever  rights  he  had  in  the  contract  And  the  re- 
sult would  have  been  the  same  if,  instead  of  saying  he  transferred  all 
his  "rights,"  he  had  broadly  assigned  the  contract. 

In  either  case  all  that  would  be  sold  to  the  plaintiffs  would  be  the 
contract  and  his  rights  in  it.    The  plaintiffs  got  just  what  they  bought, 
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namely,  the  contract  which  the  defendant  had  with  Regelhaupt  and 
whatever  rights  he  had  under  it.  At  least,  the  plaintiffs  got  all  the 
rights  defendant  had  thereunder  in  so  far  as  he  could  transfer  them* 
If  the  plaintiffs  did  not  get  the  right  to  compel  Regelhaupt  to  specifi-  ' 
cally  perform,  that  was  not  the  fault  of  the  defendant,  but  was  the 
fault  of  the  plaintiffs  in  not  arranging  with  Regelhaupt  so  that  both  he 
and  they  would  be  mutually  bound.  All  the  plaintiffs  bought  was  a 
chose  in  action.  If  they  paid  more  for  it  than  it  was  worth,  that  can- 
not be  the  basis  for  relief  here,  if  anywhere. 

[3]  The  theory  of  the  plaintiffs  seems  to  be  that  they  can  recover 
upon  an  implied  warranty  and  because  of  a  failure  of  consideration. 
What  the  claimed  implied  warranty  is,  is  not  definitely  stated.  The 
only  warranty  that  would  seem  to  aid  the  plaintiffs  would  be  one  to 
the  effect  that  the  contract  assigned  would  be  performed  by  Regel- 
haupt. But  no  such  warranty  is  implied  on  the  sale  of  an  executory 
contract.  There  is  an  implied  warranty  that  the  vendor  has  the  right 
to  sell  what  he  purports  to  sell,  and  that  the  thing  he  sells  is  genuine ; 
that  is,  if  it  be  a  contract,  that  it  in  fact  was  made  by  the  parties 
whose  names  are  attached  to  it  In  Thomas  v.  Bartow,  48  N.  Y.  193 
at  page  197,  the  court  says : 

"It  was  claimed  on  the  argument  that  the  assignment  of  the  McPhierson 
contract,  containing  his  covenant  to  give  a  sufficient  deed,  implied  a  warranty 
on  the  part  of  the  assignors  that  McPhierson  had  a  good  title  and  a  right  to 
convey  the  land.  It  implied  a  warranty  that  the  assignors  owned  the  contract 
assigned  by  them,  and  that  the  signatures  to  the  contract  were  genuine,  but 
not  that  the  land  embraced  in  it  was  the  property  of  McPhierson." 

To  the  same  effect  are  the  cases  of  Beier  v.  Spaulding,  92  Hun, 
388  at  page  391,  36  N.  Y.  Supp.  1056;  Pratt  v.  Clark,  118  App.  Div. 
633  at  pages  638-640,  103  N.  Y.  Supp.  612;  Griel  v.  Lomax,  86  Ala. 
132,  135,  5  South.  325;  Galbreath  v.  Wallrich,  45  Colo.  537,  102  Pac. 
1085 ;  Frost  v.  Rayinond,  2  Caines,  188,  2  Am.  Dec.  228. 

[4]  The  cases  cited  by  appellants  are  readily  distinguishable. 
Sherman  v.  Barnard,  19  Barb.  291,  is  the  principal  one.  The  sale  in 
that  case  was  a  chose  in  action  which  was  entirely  void.  That  is  not 
so  in  the  present  case.  Even  though  the  contract  here  could  not  be 
enforced  specifically  by  the  plaintiffs  for  lack  of  mutuality,  it  could 
at  least  be  enforced  by  them  in  an  action  at  law  for  the  recovery  of  the 
$100  paid  to  Regelhaupt  by  the  defendant  on  account  of  the  purchase 
price.  Schwimmer  v.  Roth,  111  Misc.  Rep.  654,  182  N.  Y.  Supp.  12. 
This  would  be  true,  even  though  it  beheld  that  the  plaintiffs  could 
not  enforce  a  lien  against  the  property  to  recover  their  damages  arising 
from  Regelhaupt's  refusal  to  perform.  Huge!  v.  Habel,  132  App.  Div. 
327,  330,  117  N.  Y.  Supp.  78;  Occidental  Realty  Co.  v.  Palmer,  117 
App.  Div.  505,  102  N.  Y.  Supp.  648,  affirmed  192  N.  Y.  588,  85  N.  E. 
1113. 

Livingston  v.  Spero,  18  Misc.  Rep.  243,  41  N.  Y.  Supp.  606,  does  not 
decide  the  question  at  all.  In  the  opinion  instances  are  collated  of  the 
implied  warranty  of  the  present  existence  and  genuineness  of  the  chose 
in  action  sold.  There  is  such  an  implied  warranty,  but  that  does  not 
aid  the  plaintiffs.     This  contract  was  an  existing  one,  and  it  was 
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genuine.  The  trouble  is  Regelhaupt  refused  to  carry  it  out;  but  that 
was  not  the  fault  of  defendant  He  had  not  warranted  performance 
by  Regelhaupt 

A  dismissal  of  plaintiffs'  complaint  was  proper,  and  the  judgment 
should  be  affirmed,  with  $25.00  costs. 

KELBY  and  LAZANSKY,  JJ.,  concur, 

(115  Misc.  Bep.  347) 

LEWIS  T.  LUDLAAL 

(Supreme  Court,  Nassau  County.    April,  1921.) 

L  LAiidlord  and  tanant  ^=s>92(2)— Sin^^  lessee  entitled  to  ezertifle  option  to 
purchase. 

Where  the  other  lessees  assigned  their  interest  to  plaintiff,  and  he  ex- 
ercised an  option  to  renew  the  right  to  exercise  an  option  to  purchase 
passed  to  plaintiff,  notwithstanding  it  was  purely  a  personal  covenant,  not 
purporting  to  bind  assigns  and  legal  representatives,  for  the  acceptance 
of  plaintiff  as  sole  lessee  under  and  by  virtue  of  the  renewal  placed  him 
in  the  same  position  with  reference  to  the  option  to  purchase  as  though 
the  two  lessees  had  continued  in  possession. 

2.  Specific  performoaoe  4d»91— Demand  is  not  eondlttoD  preeedenft  to  aotton 
for  specific  performance  of  option  to  purcfaaso. 

A  demand  is  not  a  condition  precedent  to  an  action  for  specific  per- 
formance of  an  option  to  pur<dia8e,  and  though  plaintiff's  demand  in- 
cluded more  property  than  was  Included  in  the  option,  relief  cannot  be 
denied  on  that  ground. 

8.  Specific  performoiioe  ^=»10(2) — ^That  wife  refuses  to  ioin  in  eonveyanee  is 
no  defense  to  specific  performance. 

That  the  wife  of  the  vendor  refused  to  join  In  a  conveyance  is  no 
ground  for  denying  specific  performance  of  an  option  given  to  purchase 
land,  and  the  purchaser  may  enforce  his  rights  against  the  husband,  with 
abatement  on  account  of  the  wife's  inchoate  rights  of  dower. 

4.  Landlord  and  tenant  49=»92(1)— Where  lessor  did  not  desire  to  aoU,  option 
of  tenant  to  purdiase  in  such  event  cannot  be  exercised. 

Where  a  lease  provided  that  if  the  lessor  desired  to  sell  the  premises. 
the  lessee  should  have  the  preference  to  purchase  at  a  fixed  price,  the 
lessee  cannot  exercise  the  option,  without  any  showing  that  the  lessor  de- 
sired to  sell. 

Action  by  Edward  Lewis  against  Francis  A.  Ludlam  for  specific 
performance  of  an  option  to  purchase.    Complaint  dismissed. 

Henry  Amerman,  of  New  York  City,  for  plaintiff. 
McCoun  &  McCoun,  of  Oyster  Bay,  for  defendant 

VAN  SICLEN,  J.  The  plaintiff  sues  for  specific  performance  of 
an  option  to  purchase  as  contained  in  a  lease.  In  1912,  the  plaintiff, 
together  with  Joseph  B.  Meade,  as  tenants,  entered  into  a  lease  of 
certain  premises  with  the  defendant  as  lessee.  The  lease  contained  a 
privilege  of  renewal  for  five  years  more,  and  an  option  to  purchase  the 
demised  premises  at  the  price  of  $20,000.  At  some  time  before  1916, 
one  McNulty  was  given  some  portion  of  the  two  lessees'  interest  in  the 

^3»For  other  cases  see  same  topic  A  KEY-NUMB  BR  In  all  Kny-Numbered  Dtseeta  ft  Indexes 
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lease.  Then,  in  1916,  Meade  and  McNulty  assigned  all  their  interest  to 
the  plaintiff  by  and  with  the  knowledge  and  consent  of  the  defendant, 
and  it  must  be  held  that  the  defendant  f uUy  accepted  the  plaintiff  as  the 
sole  tenant  under  the  lease. 

[1]  In  1917,  the  plaintiff  duly  exercised  his  option  to  renew  the 
lease,  and  it  might  be  held  from  the  facts  that  the  lease  was  duly  re- 
newed for  another  term  of  five  years  or  to  1922,  and  that  the  defend- 
ant accepted  the  plaintiff  as  the  sole  lessee  under  and  by  virtue  of  such 
renewal.  Pflum  v.  Spencer,  123  App.  Div.  74?,  108  N.  Y.  Supp.  344, 
holds  that  such  a  renewal  renews  all  the  provisions  of  the  lease,  except 
the  privilege  to  renew,  and  that  an  option  to  purchase  is  extended  to 
cover  the  period  of  the  renewal.  Under  this  decision  it  can  be  spelled 
out  that,  although  the  option  ran  originally  to  the  two  lessees,  only  one 
of  whom  is  now  exercising  the  privilege,  yet  the  subsequent  acceptance 
of  the  plaintiff  as  the  sole  lessee,  both  under  the  original  lease  and  the 
renewal,  places  him  in  the  same  position  with  reference  to  the  option 
to  purchase  as  the  two  original  lessees  would  have  been  had  both  con- 
tinued in  occupation  of  the  premises.  So  that,  even  though  there  was 
any  force  as  an  abstract  proposition,  in  the  defendant's  contention  that 
the  option  was  purely  a  personal  agreement  between  the  original  par- 
ties, because  the  lease  does  not  purport  to  bind  the  assigns  and  legal 
representatives  of  the  parties,  yet  it  would  have  no  weight  in  this  case. 

[2]  It  is  contended  that  the  plaintiff  must  fail  because  he  demanded 
more  than  he  had  the  right  to  under  the  option.  It  may  be  conceded 
that  the  plaintiff  demanded  more  property  than  he  could  get  under  the 
option,  but  the  refusal  of  the  defendant  was  never  placed  on  that 
ground.  A  demand  previous  to  the  action  was  unnecessary,  and  would 
affect  only  the  question  of  costs.  The  description  in  the  demand  was 
apparently  the  result  of  a  mistaken  notion  that  the  lease  covered  more 
than  that  actually  used  by  the  plaintiff. 

[3]  It  is  conceded  that  the  defendant's  wife  is  not  a  party  to  any  of 
the  agreements  in  suit,  and  no  judgment  can  be  rendered  binding  her. 
Any  conveyance  found  due  the  plaintiff  must  be  that  of  the  defendant 
alone,  and  the  plaintiff  must  take  the  same  subject  to  the  inchoate  right 
of  dower  of  the  defendant's  wife.  It  has  been  held,  in  cases  of  specific 
performance  of  the  ordinary  contract  of  purchase,  that  the  husband  may 
not  successfully  resist  a  specific  performance  of  his  contract  to  convey 
because  his  wife  will  not  join  in  the  deed,  and  that  an  abatement  in  the 
purchase  price  would  be  allowed  in  case  she  refused  to  join  in  the  deed. 
And  there  is  no  doubt  that  abatement  is  authorized  in  this  case.  Rock- 
land-Rockport  Co.  v.  Leary,  139  App.  Div.  939,  124  N.  Y.  Supp.  1128. 
affirmed  203  N.  Y.  469,  97  N.  E.  43,  L.  R.  A.  1916F,  352,  Ann.  Cas. 
1913B,  62. 

[4]  The  most  serious  question  in  this  case,  however,  arises  from 
the  fact  that  the  option  or  preference  which  the  plaintiff  had  is  quali- 
fied by  and  depends  upon  the  following  expression  of  the  lease : 

"If  at  any  time  said  lessor  decides  to  sell  said  premises,  the  said  lessees 
shall  have  the  preference  at  snch  sale." 

There  is  no  proof  in  the  record  that  the  lessor  ever  decided  to  sell  the 
premises,  or  that  lie  had  tried  or  offered  to  sell  theoL    It  is  clear  that 
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he  never  gave  any  consideration  to  the  plaintifFs  attempts  to  exercise 
his  preference  or  option.  There  is  nothing  from  which  an  inference 
can  be  drawn  that  the  lessor  cared  to  sell  the  premises,  and  it  seems 
clear  enough  that  the  preference  extended  to  the  plaintiff  was  wholly 
dependent  upon  a  desire  or  an  intention  on  the  part  of  the  defendant  to 
dispose  of  the  property.  No  decision  on  the  precise  point  has  been  cited 
by  either  party,  and  the  court  has  been  unable  to  find  any  in  this  state. 
In  the  case  of  Bullock  v.  Cutting,  155  App.  Div.  825,  140  N.  Y.  Supp. 
686,  the  parties  assumed  that  the  expression  of  such  a  desire  or  in- 
tention was  a  necessary  prerequisite  to  the  enforcement  of  the  tenant's 
option.  The  following  cases  of  other  jurisdictions  hold  that  such  an 
option  must  necessarily  be  predicated  on  some  expressed  desire  on  the 
part  of  the  landlord  to  sell :  McCormick  v.  Stephany,  61  N.  J.  Eq.  208, 
48  Atl.  25 ;  Devitt  v.  Kaufman  County,  27  Tex.  Civ.  App.  332,  66  S. 
W.  224;  Schroeder  v.  Gemeinder,  10  Nev.  355. 

So  that,  even  if  the  infirmities  of  the  plaintiff's  case,  by  reason  of 
the  change  in  parties,  the  manner  of  renewal,  the  demand  for  more 
property  than  the  option  covered,  the  failure  to  have  the  defendant's 
wife  bound,  and  a  somewhat  incomplete  tender,  might  be  sufficiently  re- 
solved in  his  favor  to  warrant  a  judgment,  yet  the  failure  to  show  a 
desire  to  sell  presents  an  insuperable  obstacle  to  relief.  The  complaint 
must  be  dismissed. 

Complaint  dismissed. 


(197  App.  Div.  788) 

McNAMEE  T.  ZDIMETT. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  Evidenee  ^=>258(1) — Of  agent's  promise  to  cancel  policies  was  improperly 

aAnitted,  without  evidence  of  agent's  authority. 

In  an  action  by  the  district  manager  of  an  insurance  company  to  re- 
cover premiums  on  policies  issued  to  defendant,  evidence  on  his  behalf 
that  he  surrendered  the  policies  to  a  soliciting  agent,  who  agreed  to  re- 
turn them  to  the  company  and  cancel  them,  was  improperly  received  over 
objection  that  no  authority  in  the  soliciting  agent  was  shown  to  make 
such  agreement. 

2.  Insurance  <&=»235— Letter  by  Insured  held  adknissible  in  suit  against  him 

for  premium  on  policy. 

In  an  action  by  the  district  manager  of  an  insurance  company  to  re- 
cover premiums  on  policies  issued  to  defendant,  in  which  he  claimed  that 
he  had  surrendered  the  policies  to  a  soliciting  agent,  who  agreed  to  cancel 
them,  the  court  should  have  admitted  a  letter  written  by  defendant,  re- 
turning one  of  the  polides  and  asking  to  have  it  canceled  on  the  ground 
that  he  was  not  able  to  make  payments,  but  saying  that  he  would  con- 
tinue the  other  policy,  as  it  controverted  defendant's  theory  of  promised 
cancellation. 

Appeal  from  Supreme  Court,  Rensselaer  County. 

Action  by  Frank  A.  McNamee  against  Joseph  A.  Zimmett.  From 
a  judgment  of  the  Supreme  Court,  entered  in  the  clerk's  office  of 
Rensselaer  county,  dismissing  the  plaintiff's  complaint  on  the  verdict  of 
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a  jury,  and  from  an  order  denying  plaintiff's  motion  for  a  new  trial 
on  the  minutes,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

George  E.  O'Connor,  of  Waterford  (Thomas  O'Connor,  of  Water- 
ford,  on  the  brief),  for  appellant. 

John  W.  Roddy,  of  Troy,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  action  was  brought  to  recover 
premiums  on  policies  of  life  insurance  which  the  plaintiff,  the  dis- 
trict manager  of  the  company,  had  paid  to  the  company ;  the  policies 
having  been  delivered  upon  the  payment  of  $150  cash,  the  remainder 
to  be  paid  in  three  quarterly  payments  thereafter. 

[1,2]  The  defendant  admitted  the  execution  of  the  policies  and 
the  agreement  to  pay  the  premiums,  but  claimed  that  in  September, 
about  a  month  after  the  policies  were  delivered,  he  surrendered  them 
to  the  soliciting  agent,  who  agreed  to  return  them  to  the  company  and 
cancel  them.  This  evidence  was  received  over  the  objection  of  the 
plaintiff  that  no  authority  in  the  soliciting  agent  was  shown  to  make 
such  agreement,  and  exception  was  duly  taken. 

The  plaintiff  offered  in  evidence  an  undated  letter,  which  seems  to 
have  been  written  by  defendant  in  January,  after  the  poUcies  were  is- 
sued, returning  one  of  the  policies  to  the  company  and  asking  to  have  it 
canceled,  upon  the  ground  that  he  was  not  able  to  make  the  pa)rments, 
but  saying  that  he  would  continue  the  other  policy.  This  letter  was 
excluded,  and  the  plaintiff  excepted.  It  was  material,  as  showing  that 
after  the  defendant  claimed  he  had  surrendered  the  policies  to  the 
agent,  he  returned  one  of  them  to  the  company  and  asked  to  be  re- 
lieved from  it,  stating  that  he  would  continue  the  other.  These  rul- 
ings call  for  a  reversal  of  the  judgment. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All.  concur. 


(1©7  App.  Div.  736) 

FOWLER  V.  STUART. 

(Supreme  Conrt,  AppeUate  Division,  Third  Department.    Jnly  7,  1921.) 

1.  Malicious  proseeutlon  <9=>47 — Complaint  held  sufficient. 

In  an  action  for  malidons  prosecution,  where  plaintiff  aUeged  that 
defendant  police  officer  maliciously,  without  probable  cause,  and  without 
a  warrant,  arrested  him  and  took  him  before  a  magistrate,  that  he  was 
found  guilty,  but  that  on  an  appeal  Judgment  of  conviction  was  reversed 
the  reversal  shows  that  the  proceeding  had  ended ;  but,  since  it  did  not 
destroy  the  eflPect  of  the  allegations  of  arrest,  made  maliciously  and 
without  probable  cause,  the  complaint  stated  a  cause  of  action. 

2.  Pleaffing  <d=»350(l)— AUegations  of  answer  not  admitted  by  defendant's 

motioiL 

The  allegations  of  the  answer  were  not  admitted  by  defendant's  mo- 
tion for  Judgment  on  the  pleadings. 
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Appeal  from  Supreme  Court,  Fulton  County. 

Action  by  Arthur  Fowler  against  Fred  Stuart.  From  a  judgment 
dismissing  plaintiff's  complaint  on  the  pleadings,  plaintiflf  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

W.  H.  Bass,  of  Northville  (H.  D.  Wright,  of  Gloversville,  of  coun- 
sel), for  appellant. 

Lee  S.  Aiiibal,  of  Northville  Q.  Keck,  of  Johnstown,  of  counsel), 
for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  [1,2]  The  complaint  alleged  that  the 
defendant,  a  police  officer  of  the  village  of  Northville,  without  probable 
cause,  maliciously,  and  without  a  warrant,  arrested  plaintiff  and  took 
him  before  the  police  justice ;  that  the  case  was  tried,  and  the  plaintiff 
found  guilty  and  fined  $10,  but  upon  an  appeal  to  the  County  Court 
the  judgment  of  conviction  was  reversed  and  the  plaintiff  discharged. 
The  answer  alleges  a  proper  defense,  but  the  allegations  of  the  an- 
swer were  not  acSnitted  by  the  defendant's  motion  for  judgment  on  the 
pleadings.  The  judgment  must  therefore  rest  upon  the  alleged  insuffi- 
ciency of  the  complaint.  The  fact  that  the  County  Court  reversed  the 
conviction  shows  that  the  proceeding  had  ended.  It  did  not,  however, 
destroy  the  effect  of  the  allegations  that  the  arrest  was  made  without 
probable  cause  and  maliciously.  In  view  of  the  allegations  of  the 
answer,  it  is  probable  that  the  action  may  not  have  much  merit ;  nev- 
ertheless, we  must  hold  that  the  complaint  states  a  cause  of  action. 

The  judgment  is  therefore  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(197  App.  Div.  716) 

DETOB  ▼.  STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  WZl.) 

1.  Hii^hways  ^^187  (3) — ComplalDt  against  state  for  death  in  fall  from  road 

at  bridgre  demurrable,  if  showing  defect  was  oo  approach  of  bridge. 

If  complaint  against  the  state  in  the  Court  of  Claims  for  death  of 
plaintiff's  intestate  by  falUng  from  a  rpad  at  a  bridge  into  a  stream  had 
shown  that  the  defect  in  the  road  was  on  the  approach  to  the  bridge, 
technically  so  called,  such  complaint  would  be  demurrable. 

2.  Highways  9=s>211— Evidence  held  to  show  defect  in  highway  from  want  of 

barriers  was  fault  of  state,  and  not  of  town  authorities. 

In  an  action  against  the  state  in  the  Court  of  Claims  to  recoTer  for 
death  of  plaintilTs  decedent  in  a  fall  from  the  road  into  a  stream  at  a 
bridge,  evidence  held  to  show  that  the  defect  in  the  highway,  from  want 
of  barriers,  if  there  was  a  defect,  was  the  fault  of  the  state,  and  not  of 
town  authorities. 

Appeal  from  Court  of  Claims. 

Action  by  Wertie  Lee  Deyoe,  as  executrix  of  the  last  will  and  tes- 
tament of  Augustus  Deyoe,  deceased,  against  the  State  of  New  York. 

^=:9For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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From  an  order  of  judgment  of  the  Court  of  Claims  (112  Misc.  Rep. 
423,  183  N.  Y.  Supp.  126),  dismissing  her  claim,  and  from  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Judgment  and  order  reversed, 
and  new  trial  ordered. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Butler,  Kihner  &  Corbin,  Walter  P.  Butler,  and  Harold  H.  Corbin, 
all  of  Saratoga  Springs,  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.,  and  Carey  D.  Davie,  Deputy  Atty. 
Gen.,  for  the  State. 

JOHN  M.  KELLOGG,  P.  J.  The  claim  is  that  the  defendant  negli- 
gently failed  to  maintain  a  guard  rail  or  other  barrier  on  its  state 
road  as  it  enters  a  bridge,  the  road  being  maintained  under  the  patrol 
system,  and  that  the  plaintiff's  intestate,  by  reason  of  the  said  neg- 
ligence, met  his  death  by  falling  from  the  road  into  the  stream. 

A  motion  to  dismiss  the  claim  was  granted.  No  findings  were 
made.  The  opinion  shows  that  the  claim  was  dismissed  upon  the 
ground  that  the  alleged  defect  in  the  highway  was  upon  an  approach 
to  the  bridge  and  at  a  place  for  which  the  state  is  not  responsible. 
The  claimant  contends  that  the  judgment  was  a  nonsuit,  and  the  re- 
spondent justifies  the  fact  that  no  findings  were  made  by  section  1021 
of  the  Code  of  Civil  Procedure,'  which  provided  that  in  case  of  a 
nonsuit  findings  are  not  necessary.  There  is  therefore  no  difficulty  in 
concluding  that  the  plaintiff  was  nonsuited.  The  court  does  not  pass 
upon  the  question  of  the  decedent's  contributory  negligence,  or  wheth- 
er or  not  there  was  negligence  in  failing  to  maintain  a  barrier  on  the 
highway.  It  is  sufficient  to  say  upon  those  questions  that  there  was  at 
least  a  question  of  fact. 

[1]  The  wording  of  the  claim  is  unfortunate.  It  alleges  that  the 
place  where  the  claim  arose  was  on  the  state  or  county  highway  lead- 
ing from  Saratoga  Springs  to  Schuylerville,  at  or  on  the  easterly  ap- 
proach of  the  bridge,  and  that  the  situation  was  dangerous,  and  was 
a  defect  in  the  highway  caused  by  the  defendant's  negligence.  Evi- 
dently the  words  "approach  to  the  said  bridge"  in  the  claim  were  used  in 
their  popular  and  not  in  their  technical  sense  as  relating  to  a  bridge ; 
but  it  is  distinctly  alleged  that  the  defect  was  in  the  highway  itself, 
and  the  allegation  was  evidently  intended  to  convey  the  idea  that 
it  was  at  the  point  where  the  highway  approaches  the  bridge.  There 
is  no  question  but  that  was  the  construction  of  the  pleading  by  the 
court  and  by  tiie  parties  at  the  trial.  The  opinion,  which  holds  that  the 
defect  was  at  "the  approach  to  the  bridge,"  does  not  refer  to  the  word- 
ing of  the  claim,  and  a  little  incident  of  the  trial  makes  it  very  clear 
that  the  word  "approach"  in  the  claim  did  not  mislead  or  cause  con- 
fusion. At  the  close  of  the  plaintiff's  case  the  defendant  made  a  mo- 
tion for  a  nonsuit  to  the  effect  that  a  cause  of  action  was  not  alleged 
and  that  the  court  had  no  jurisdiction.  The  court  endeavored  to 
learn  from  counsel  what  the  basis  of  the  motion  was,  but  had  difficulty. 
At  last  it  developed  that  the  defects  relied  upon  were  that  the  claim  did 
not  state  the  death  of  the  intestate,  or  that  he  left  persons  who  by  law 
189  N.Y.S.- 
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are  given  a  cause  of  action  for  his  death.  The  court  criticized  the 
counsel  for  concealing  the  ground  of  its  motion,  and  permitted  an 
amendment,  and  then  said,  "Now,  in  what  other  respect  is  the  com- 
plaint demurrable?"  The  defendant's  counsel  replied,  "No  other  re- 
spect." If  the  complaint  had  shown  that  the  defect  was  upon  the  ap- 
proach of  the  bridge,  technically  so  called,  the  complaint  clearly  would 
have  been  demurrable.  It  is  therefore  too  late  to  spend  any  time  about 
the  form  of  the  claim. 

[2]  The  bridge,  at  its  highest  point,  measured  from  the  floor  to  the 
top  of  the  ice,  was  3  feet  8  inches,  and  upon  the  side  of  the  bridge 
where  the  accident  occurred  the  ground  was  substantially  level  for 
a  long  distance.  The  bridge  had  been  constructed  in  1882.  At  the 
end  was  a  retaining  wall,  and  the  road  had  been  filled  in  at  prior  times. 
When  the  state  began  the  construction  of  the  state  and  county  high- 
way at  this  place,  the  plans  and  specifications  of  the  work  actually 
embraced  the  space  up  to  the  floor  of  the  bridge.  The  state  con- 
struction and  care  extended  only  to  tiie  floor  of  the  bridge.  The 
state  had  no  right  to  build  a  highway  upon  the  approach  of  a  bridge, 
if  that  approach  was  a  part  of  the  bridge.  The  evidence  is  therefore 
quite  satisfactory  that  the  defect  in  the  highway,  from  a  want  of  bar- 
riers, if  there  was  a  defect,  was  the  fault  of  the  state,  and  not  of  the 
town  authorities.  The  court  determined  the  question  as  one  of  law. 
We  quote  the  concluding  clause  of  the  opinion : 

"If  a  gaard  raU  or  other  barrier  was  necessary  at  the  approach  to  this 
bridge,  in  order  to  afford  reasonable  protection  against  accidents  of  the  nature 
which  caused  the  death  of  the  claimant's  testator,  it  was  the  duty  of  the 
town  superintendent,  not  the  state,  to  proyide  it" 

The  judgment  and  order  are  therefore  reversed,  and  a  new  trial 
ordered.    AH  concur. 


(197  App.  Div.  431) 

In  re  INWOOD  HILL  PARK,  IN  BOROUGH  OF  MANHATTAN. 

(Supreme  Court,  AppeUate  Division,  First  Department.    July  1,  1921.) 

1.  Emliieiift  domain  <&=»20;^(1)— Adaptabflil^  of  land  to  most  profltalile  use 

considered  in  estimating  value* 

In  estimating  reasonable  market  value  of  property  condemned,  the 
owner  is  entitled  to  have  considered  the  adaptability  of  the  land  to  the 
purposes  for  which  it  could  most  profitably  be  used ;  but  It  is  to  be  con- 
sidered only  so  far  as  the  pubUc  would  have  considered  it,  if  the  land 
had  been  offered  for  sale. 

2.  Eminent  domain  ^=»2(^(1)— iSvidence  of  speculative  and  fanciful  elements 

incompetent. 

An  owner  of  property  condemned  is  entitled  to  its  value,  and  that  Is 
what  it  is  fairly  believed  a  purchaser  In  fair  market  conditions  would 
have  given  for  it  in  fact,  what  a  purchaser  who  is  not  compelled  to  buy 
under  ordinary  circumstances  would  give  to  a  seller,  who  is  not  com- 
pelled to  sell,  and  he  is  not  entitled  to  have  his  damages  based  upon  a 
plan  of  improvement  that  is  speculative  and  fanciful. 

^s»For  oUier  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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3.  Eminent  domain  «»262  (5)— Incompetent  evidence  most  have  inflneneed 

decision  to  catuie  reversal. 

In  an  oninent  domain  proceeding,  where  incompetent  evidence  as  to 
value  was  admitted,  a  reversal  could  not  be  had  therefor,  unless  the 
court  was  influenced  by  such  evidence,  and  an  award  resulted  which  was 
unjust  to  one  party  or  the  other. 

4.  Eminent  domain  4@^205— Function  of  court  in  paasing  on  evidence  of  value. 

Court,  in  an  eminent  domain  proceeding,  in  considering  evidence  as  to 
the  value  of  the  land  taken,  is  to  be  guided  by  Its  own  judgment  and 
experience,  rather  than  by  the  opinions  of  witnesses,  and  its  function 
is  not  merely  to  pass  upon  the  credibility  of  witnesses,  especially  ex- 
perts produced  by  the  parties. 

5.  Eminent  domain  <@=>262(2) — ^Party  cannot  complain  of  findliig  of  value  in 

accordance  with  testimony  of  its  own  experts. 

Where  dty  counsel  in  eminent  domain  proceeding  called  experts,  who 
testified  to.  the  value  of  land  belonging  to  the  dty,  city  being  interested 
both  as  petitioner  and  claimant,  and  no  evidence  to  the  contrary  was 
offered,  the  city  cannot  complain  of  an  award  made  to  it  in  accordance 
with  such  testimony,  although  the  award  was  not  made  on  the  same 
basis  that  awards  were  made  as  to  property  of  others. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  acquiring  title,  etc.,  to  the  lands,  etc.,  required  for  the  opening 
and  extending  of  Inwood  Hill  Park,  in  the  Borough  of  Manhattan, 
City  of  New  York,  etc.  From  first  partial  and  separate  final  decree, 
the  city  and  claimants  Inwood  Dock,  Wlarehouse  &  Markets  Company, 
Incorporated,  and  others  appeal.    Decree  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE 
and  MERRELL,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (L-  Howell 
La  Motte,  of  New  York  City,  of  cotmsel,  and  Joel  J.  Squier,  of  New 
York  City,  on  the  brief),  for  city  of  New  York. 

Griggs,  Baldwin  &  Baldwin  and  Charles  C.  Lockwood,  all  of  New 
York  City  (Martin  Conboy,  of  New  York  City,  of  counsel,  and 
Harry  B.  Chambers,  of  New  York  City,  on  the  brief),  for  claimants. 

PAGE,  J.  The  city  of  New  York  instituted  proceedings,  pursuant 
to  a  resolution  of  the  board  of  estimate  and  apportionment  adopted 
July  27,  1916,  for  the  purpose  of  acquiring  title  to  the  property  sit- 
uated on  the  west  slope  of  Inwood  Hill  for  a  park.  The  title  to  the 
property  acquired  in  this  proceeding  vested  in  the  city  of  New  York 
on  December  15,  1917,  by  virtue  of  a  resolution  of  die  board  of  es- 
timate and  apportionment.  The  first  partial  and  separate  final  de- 
cree embracing  the  damage  parcels  involved  in  this  appeal  was  made 
pursuant  to  a  resolution  of  the  board  of  estimate  adopted  on  April  16, 
1920.  Inwood  Hill  is  bounded  on  the  south  by  DyckmSin  street,  on 
the  west  by  the  Hudson  river,  on  the  north  by  the  Harlem  River 
Ship  Canal,  and  on  the  east  by  the  Dyclanan  flats,  and  is  formed 
by  two  ridges,  which  are  separated  by  a  deep  ravine  extending  south 
from  the  Ship  Canal. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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The  property  acquired  in  this  proceeding  is  situated  on  the  west 
slope  of  the  westerly  ridge,  and  extends  from  Dyckman  street  north  to 
the  Ship  Canal.  The  only  access  to  the  westerly  ridge  is  by  way  of  the 
lower  Bolton  road,  a  dirt  road  varying  in  width  from  18  to  20  feet, 
which  runs  northerly  from  Dyckman  street,  near  the  right  of  way  of 
the  New  York  Central  &  Hudson  River  Railroad,  to  the  property  of 
the  Inwood  Dock,  Warehouse  &  Markets  Company,  Incorporated, 
which  is  the  most  northerly  property  taken  in  this  proceeding.  There 
is  no  access  to  the  property  by  way  of  any  of  the  streets  running  west 
from  Broadway  north  of  Dyckman  strert.  The  distance  between  the 
westerly  and  easterly  boundaries  of  the  property  acquired  averages 
600  feet,  and  there  is  a  rise  in  elevation  which  varies  from  125  to 
180  feet  in  a  distance  of  600  feet. 

Inwood  Hill  many  years  ago  was  used  for  residential  purposes.  Diu*- 
ing  the  past  30  years  it  has  gradually  fallen  into  disuse  for  that  pur- 
pose, and  is  now  used  for  institutions,  so  far  as  any  use  is  made  of 
it.  The  House  of  Mercy,  an  institution  to  which  fallen  women  are 
committed  by  the  courts,  accommodating  108  inmates,  was  built  20  or 
30  years  ago.  In  1903  the  New  York  Magdalen  Home,  now  known 
as  Inwood  House,  purchased  property  and  erected  a  large  build- 
ing, which  accommodates  110  inmates,  to  which  fallen  women  are 
also  committed  by  the  courts.  An  old  building  located  on  Bolton 
road  wis  converted  into  a  home  for  constmiptives,  and  is  known  as 
the  House  of  Rest  for  Consumptives. 

The  means  of  transit  are  the  subway,  which  has  a  station  at 
Dyckman  street  distant  3,200  feet  from  the  entrance  of  the  lower 
Bolton  road,  and  the  Broadway  surface  road,  1,520  feet  away.  The 
distance  along  the  lower  Bolton  road  to  the  property  of  the  Inwood 
Dock,  Warehouse  &  Markets  Company,  Incorporated,  is  about  2,500 
feet.  These  transit  facilities  have  been  in  existence  since  1906,  in 
which  year  the  subway  was  extended  to  Dyckman  street.  No  addi- 
tional facilities  •  for  travel  have  been  furnished  to  this  neighborhood 
since  1906,  nor  have  there  been  any  improvements  made  on  Inwood 
Hill  in  the  past  30  or  40  years,  except  the  building  of  the  institutions 
above  mentioned.  Since  the  subway  was  opened  in  1906  about  IS 
per  cent,  of  the  available  property  in  the  neighborhood  and  within 
easy  access  to  the  subway  station  has  been  improved. 

While  the  claimants  separately  own  the  damage  parcels  involved  in 
this  appeal  and  they  appear  by  different  attorneys,  they  united  for 
the  purpose  of  presenting  a  plan  of  improvement  which  involved  the 
four  properties  owned  by  them  and  seven  or  eight  other  parcels  owned 
by  seven  or  eight  different  owners.  This  plan  of  improvement  was 
prepared  by  a  landscape  architect,  Mr.  Leavitt,  and  an  engineer,  Mr. 
Wheeler.  It  involved  the  construction,  regulating,  grading,  and  pav- 
ing of  two  streets,  with  sewer  systems,  which  would  run  through  and 
appropriate  parts  of  the  property  of  the  other  owners,  who  had  not 
signified  their  assent  to  the  scheme,  and  yet  were  to  be  saddled  with  a 
goodly  portion  of  the  expense.  On  these  streets  were  to  be  erected 
large  and  handsome  apartment  houses,  which  could  be  rented  at  $12 
per  room  per  month,  thus  returning  a  handsome  revenue  to  the  owners. 
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This  landscape  artist  and  engineer  must  have  received  their  in- 
spiration from  reading  the  Gilded  Age,  for  their  idea  savors  very 
much  of  Col.  Sellers'  plan  to  cut  up  a  Mississippi  plantation  into  cor- 
ner lots  and  sell  them  at  the  prevailing  prices  for  such  lots  on  Broad- 
way, New  York,  and  thus  realize  millions.  The  fact  that  there  would 
be  no  tenants  for  the  apartments  in  this  lonely,  inaccessible  spot  did 
not  trouble  the  landscape  architect  and  the  claimants'  experts  any  more 
than  the  lack  of  purchasers  troubled  the  colonel.  The  plan  was  al- 
together too  speculative  and  fanciful  to  merit  the  slightest  considera- 
tion, and  the  learned  justice  at  Special  Term  treated  it  with  the  de- 
gree of  respect  it  deserved  by  ignoring  it. 

[1,2]  In  estimating  the  reasonable  market  value  of  the. property 
at  the  time  it  is  acquired  in  proceedings  of  this  kind,  the  owner  is  en- 
titled to  have  considered  the  adaptability  of  the  land  to  the  purpos- 
es for  which  it  could  most  profitably  be  used;  but  it  is  to  be  considered 
only  so  far  as  the  public  would  have  considered  it,  if  the  land  had ' 
been  offered  for  sale.  What  the  owner  is  entitled  to  is  the  value  of 
the  property  taken,  and  that  is  what  it  is  fairly  believed  a  purchaser 
in  fair  market  conditions  would  have  given  for  it  in  fact — ^what  a 
purchaser  who  is  not  compelled  to  buy  would  pay  under  ordinary 
circumstances  to  a  seller  who  is  not  compelled  to  sell.  People  ex 
rel.  Brown  v.  Purdy,  186  App.  Div.  54,  57,  173  NL  Y.  Supp.  782,  af- 
firmed 226  N.  Y.  635,  123  N.  E.  883.  But  he  is  not  entitled  to 
have  his  damages  based  upon  a  plan  of  improvement  that  is  specu- 
lative and  fanciful.  Matter  of  Blackwell's  Island  Bridge,  118  App. 
Div.  274,  103  N.  Y.  Supp.  441;  Matter  of  Bronx  Parkway  Com- 
mission, 191  App.  Div.  212,  181  N.  Y.  Supp.  265;  People  ex  rel. 
Strong  V.  Hart,  216  N.  Y.  517,  111  N.  E.  56;  City  of  New  York 
V.  Sage,  239  U.  S.  57,  36  Sup.  Ct.  25,  60  L.  Ed.  143. 

[3,4]  The  city  objected  to  the  reception  of  the  evidence,  and 
moved  to  strike  it  out,  and  urges  its  exception  to  the  rulings  of  the 
court  as  reversible  error.  How  the  reception  of  evidence  that  was 
held  to  present  a  speculative  and  fanciful  plan,  and  was  disregarded 
by  the  justice  who  tried  the  case,  can  be  considered  prejudicial,  is 
hard  to  comprehend.  It  must  appear  that  it  has  influenced  the  de- 
cision; that  the  erroneous  theory  was  adopted  by  the  justice,  and 
resulted  in  an  award  which  is  an  injustice  to  one  party  or  the  oth- 
er. Matter  of  City  of  New  York,  Croton  River  Dam,  129  App.  Div. 
707,  710,  114  N.  Y.  Supp.  75;  Silver  Creek  &  Dunkirk  Ry.  Co. 
V.  Baker,  63  Hun.  635,  18  N.  Y.  Supp.  331.  The  mere  fact  that  the 
court  did  not  accept  the  testimony  of  the  city's  experts  as  to  value 
does  not  show  that  he  was  influenced  by  the  fanciful  and  speculative 
plan  presented  by  the  claimants.  The  court  in  these  proceedings  is  gov- 
erned by  the  same  rules  as  were  applied  to  commissioners  in  condem- 
nation prior  to  the  adoption  of  the  amendment  to  the  Constitution  and 
the  resulting  legislation.  See  Const.  1913,  art.  1,  §  7;  Laws  1915,  c. 
606,  adding  to  Greater  New  York  Charter  (Laws  1901,  c.  466)  chap- 
ter 17,  tit,  4,  as  amended.  The  court  views  the  property,  and,  as  was 
said  in  a  recent  case : 

'The  commissioners,  of  course,  are  expected  to  consider  the  evidence.  But 
their  function  is  not  merely  to  pass  upon  the  credibility  of  witnesses,  especial - 


Digitized  by 


Google 


646  189  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

ly  experts  produced  by  the  parties,  or  to  decide  which  set  of  such  expert 
witnesses  reyeals  itself  as  more  correct  in  estimate,  and  then  slavishly  adhere 
to  that  set  The  commissioners  are  to  exercise  thcdr  own  judgment,  and  they 
may  arrive  at  their  conclusion  in  disregard  of  the  figures  of  any  or  all  ex- 
perts. They  are  untrammeled  by  technical  rules  of  evidence  and  unrestricted 
as  t^  their  sources  of  information.  •  *  •  They  shall  be  guided  by  their 
own  judgment  and  experience,/  rather  than  by  the  opinions  of  witnesses." 
Bronx  Parkway  Commission  v.  Farley,  192  App.  Div.  412,  418,  182  N.  Y. 
Supp.  760,  765. 

[5]  The  city  owns  a  part  of  the  property  that  is  involved  in  this 
proceeding.  The  corporation  counsel  called  experts,  who  testified  to 
the  value,  and,  as  the  city  was  interested  both  as  petitioner  and  claim- 
ant, of  course,  no  evidence  to  the  contrary  was  offered,  and  the  learned 
justice  made  the  award  in  accordance  with  that  testimony.  The  city 
now  complains  that  he  did  not  disregard  that  testimony  and  make 
awards  to  it  on  the  same  basis  that  he  did  to  others.  The  learned  jus- 
tice may  very  well  have  assumed  that  the  city  was  asking  only  the  us- 
able value  of  the  property  to  it,  and  that  the  testimony  produced  by 
it  showed  the  true  value  at  which  its  representatives  appraised  the  prop- 
erty. It  may  be,  of  course,  that  it  was  willing  to  have  a  value  lower 
than  the  true  one  placed  on  its  property,  if  it  thereby  could  secure  a 
lower  valuation  than  the  true  one  on  the  property  of  others,  and  thus 
recoup  the  city  for  the  loss  sustained  on  its  own  property.  We,  how- 
ever, cannot  indulge  in  such  an  assumption.  We  find  no  error  in  the  al- 
lowance to  the  city  of  the  full  amount  claimed  by  it  as  its  damage. 

We  do  not  find  that  the  court  proceeded  on  an  erroneous  theory  or 
that  the  awards  are  excessive.  The  judgment  will  therefore  be  af- 
firmed, without  costs  taany  of  the  parties.    All  concur. 


(197  App.  Div.  437) 

PEOPLE  es  reL  EMPIRE  MORTGAGE  CO.  v.  CANTOR  et  aL,  CommiseloiierB 
of  Taxes  and  Assessm^ito  of  Gty  of  New  York. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department.    July  1,  1921.) 

Taxation  ^==^348 — ^As  respects  valuation,  iridescent  dreams  no  sobstiftute  for 
value  of  land. 

Iridescent  dreams  cannot  be  substituted  for  present  value  of  land  for 
purposes  of  taxation,  and  property  largely  on  a  side  hill  could  not  be 
assessed  at  a  high  figure,  on  the  theory  that  locations  for  houses  might 
be  blasted  out  of  the  hillside,  leaving  a  precipitous  cliff  in  the  rear,  which 
would  become  beautiful  by  training  morning  glory  vines  over  the  rocks, 
thus  giving  the  effect  of  living  in  a  bower. 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Empire  Mortgage  Company,  against  Jacob  A.  Cantor  and  others, 
as  Commissioners  of  Taxes  and  Assessments.  From  an  order  confirm- 
ing, after  trial,  assessments  for  taxation  on  real  property  and  dismiss- 
ing a  writ  of  certiorari,  relator  appeals.  Order  reversed,  and  assess- 
ment fixed  as  indicated  in  opinion. 

Argued   before    CLARKE,    P.   J.,    and   LAUGHLIN,    SMITH, 

PAGE,  and  MERRELL,  JJ. 

•        -^  ■     ■      ■ '  .        ■ ' 

^s>ToT  other  cases  see  ^me  topic  ft  KBT-NUMBQR  in  all  Key-Numbered  Digests  4t  Indexes 
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Lord,  Day  &  Lord,  of  New  York  City  (Henry  de  Forest  Baldwin, 
of  New  York  City,  of  counsel,  and  Franklin  Grady,  of  New  York 
City,  on  the  brief),  for  appellant 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  H. 
King,  of  New  York  City,  of  counsel,  and  Charles  E.  Lalanne,  of 
New  York  City,  on  the  brief),  for  respondents. 

PAGE,  J.  This  is  a  certiorari  proceeding,  instituted  to  review  as- 
sessments for  the  purposes  of  taxation  for  the  year  1918  on  parcels 
of  improved  and  unimproved  real  property  situated  in  the  borough 
of  Manhattan,  consisting  of  15  separately  assessed  lots,  lying  in  four 
blocks  as  shown  on  the  tax  maps,  but  all  comprised  within  two  tracts, 
which  have  generally  been  referred  to  as  the  Billings  property  and  the 
Hays  property.  The  two  tracts  adjoin,  and  constitute  one  parcel, 
except  as  divided  by  streets.  With  the  exception  of  a  parcel  west  of 
Riverside  Drive,  lying  far  below  that  thoroughfare,  the  property  is 
bounded  on  the  west  by  Riverside  Drive  and  on  the  east  by  Broad- 
way. The  southern  boundary  is  dpproximately  280  feet  north  of  a 
line  extended  from  192d  street  and  the  northerly  line  is  from  208 
to  250  feet  north  of  Corbin  Place.  The  property  lying  between  River- 
side Drive  and  Broadway,  with  the  exception  of  lot  646  in  block  2180, 
comprises  a  steep,  rocky  ledge,  on  top  of  which  is  some  level  ground 
that  has  been  utilized  for  buildings. 

On  the  Billings  property  there  is  the  Mansion  House,  or  Tryon 
Tower,  together  with  a  sWimming  pool,  a  garage,  and  a  stable,  which 
was  rented  for  $6,500  per  )jear,  the  Lodge  which  rented  for  $420 
per  year  and  a  stone  building,  described  as  Libbey  Castle,  which 
rented  for  $3,000  per  year.  On  the  Hays  property  is  the  Abbey  Inn, 
a  frame  bjiilding  rented  for  $2,500  per  year  and  a  cottage  and  green- 
houses rented  for  $650  per  year,  and  a  cottage  and  stable  on  the  west 
side  of  Broadway  rented  at  $300  per  yean  These  properties  were 
bought  by  John  D.  Rockefeller,  Jr.,  to  be  presented  to  the  city  for  a 
park  in  January,  1917.  He  paid  for  the  Billings  property  $750,000, 
and  for  the  Hays  property  $500,000.  The  property  was  assessed 
for  taxation,  the  Billings  property  at  $1,276,000,  and  the  Hays  prop- 
erty at  $573,520,  a  total  of  $1,849,520.  These  properties  had  been  on 
the  market  for  a  number  of  years,  with  no  offers  for  the  Billings  prop- 
erty and  an  offer  of  $400,000  for  the  Hays  property. 

An  employee  of  Mr.  Joseph  P.  Day  testified  that  the  Billings  prop- 
erty had  been  placed  in  his  hands  for  sale;  that  he  had  tried 
for  more  than  a  year  to  sell  it,  sending  from  100  to  150  letters  to  men 
of  wealth,  tr3ang  to  interest  them,  but  had  received  no  offers.  He  ap- 
praised thM)roperty  for  Mr.  Billings  as  of  October  1,  1917,  at  $740,391, 
and  he  di^not  think  the  property  had  increased  in  value.  All  of  the 
experts  agreed  that  there  had  been  no  increase  in  the  value  of  these 
properties  since  1910. 

The  city's  experts  testified  that  they  gave  no  consideration  either 
to  the  sales  price  or  to  the  fact  that  the  property  had  been  on 
the  market  for  sale  for  a  number  of  years  without  an  offer,  because 
it  was  offered  as  a  tract,  whereas  it  should  have  been  offered  in  plots. 
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They  admitted  that  lots  could  not  be  sold,  but  stated  that  plots  suitable 
for  the  erection  of  villas  or  high-class  apartments  could  have  been. 
The  lack  of  transportation  facilities  did  not  affect  their  judgment  of  the 
value  of  tills  property  for  the  purpose  of  such  a  development,  for  the 
persons  interested  could  run  bus  lines,  even  if  the  traction  companies 
would  not  extend  their  lines.  That  the  property  was  largely  on  a  side 
hill,  and  that  locations  for  houses  would  have  to  be  blasted  out,  leaving 
a  precipitous  clifiF  in  the  rear,  was  rather  an  advantage,  because  you 
could  train  morning  glory  vines  over  the  rocks,  thus  giving  the  effect 
of  living  in  a  bower. 

We  have  had  occasion  to  comment  on  these  iridescent  dreams  as  a 
substitute  for  present  value  in  the  case  of  Matter  of  Inwood  Hill  Park 
in  Borough  of  Manhattan,  197  App.  Div.  431,  189  N.  Y.  Supp.  642,  de- 
cided herewith.  The  city  in  that  case  vigorously  opposed  the  accept- 
ance of  such  a  basis  for  valuation  and  urged  us  to  reverse  the  court  at 
Special  Term,  although  the  justice  had  dismissed  the  whole  plan  as 
speculative  and  fanciful,  for  fear  that  his  mind  might  unconsciously 
have  been  influenced  by  the  valuations  given.  Yet  in  this  proceeding  we 
find  the  city  attempting  to  bolster  up  an  excessive  valuation  with  exact- 
ly the  same  kind  of  evidence.  It  is  even  more  absurd  in  this  case  than 
in  the  Inwood  Hill  Park  Case,  for  that  was  a  proceeding  in  condemna- 
tion, in  which  the  owners  were  entitled  to  receive  the  highest  usable 
value  of  their  property,  which  was  being  taken  from  them  by  eminent 
domain,  while  this  is  an  assessment  for  the  purpose  of  annual  taxation. 
If  the  prophetic  vision  of  the  city's  witness  is  justified  by  time,  then 
the  city  can  adjust  its  valuations  for  those  years  upon  the  conditions 
as  they  then  exist.  Furthermore,  this  property  is  less  accessible  to 
transportation  facilities  than  was  the  Inwood  Hill  Park  plot. 

Justification  is  sought  for  these  valuations  in  the  sales  of  the  Ben- 
nett plot  to  the  south.  But  the  Bennett  property  was  very,  differently 
situated.  It  was  within  a  few  minutes'  walk  of  the  191st  street  station 
of  the  subway,  and  directly  along  the  line  of  Broadway,  with  cross- 
streets  running  through  it,  and  it  was  in  a  developed  neighborhood. 
There  is  no  basis  for  comparison  of  the  Bennett  property  with  this 
property.  It  might  be  remarked,  in  passing,  that  the  sale  of  the  Bennett 
property  was  conducted  by  Joseph  P.  Day,  as  appears  from  the  evi- 
dence in  this  case.  It  also  appears  that  Mr.  Billings  had  this  property 
in  Mr.  Day's  office  for  sale.  If,  therefore,  this  property  could  have 
been  advantageously  sold  in  separate  lots,  as  was  the  Bennett  property, 
we  may  reasonably  infer  such  a  course  would  have  been  followed. 

The  Court  of  Appeals  has  recently  had  occasion  to  consider  the 
argument  whether  a  tract  of  land  should  be  valued  as  a  whole  or — 

"upon  the  conjectured  outcome  of  a  proposed  venture  in  sumlviding  the 
property  and  offering  it  for  sale  in  lots.  The  true  rule  applicable  to  property 
situated  like  that  of  the  relator  was  correctly  stated  by  Mr.  Justice  Cullen  in 
Matter  of  Daly  v.  Smith,  18  App.  Div.  194,  197,  where  he  said :  'It  is  doubtless 
true,  and  settled  by  authority,  that  the  landowner  is  not  limited  in  compensa- 
tion *o  the  use  which  he  makes  of  his  property,  but  is  entitled  to  receive  its 
greatest  value  for  any  purpose.  But  still  it  is  the  market  value  of  the 
property  that  is  the  measure  of  the  compensation.  When,  therefore,  it  is 
sought  to  show  that  a  tract  of  land  has  a  use  for  a  particular  purpose,  it  must 
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also  be  shown  that  It  is  marketable  for  that  purpose,  or  has  ^an  Intrinsic 
value.  ♦  •  •  Nearly  any  tract  of  land  or  any  farm  can  be  cut  up  into 
lots  or  Yllla  slles.  The  question  is  not  whether  it  can  be  so  subdivided,  but 
whether  purchasers  for  the  lots  can  be  found,  and  also  how  speedily  found. 
For  if  only  small  parts  can  be  sold  at  intervals,  and  a  number  of  years  must 
elapse  before  the  whole  property  can  be  disposed  9f,  it  is  apparent  that  it 
would  be  unfair  to  take  as  a  present  value  of  the  property  a  sum  only  to  be 
realized  after  a  long  lapse  of  time.'  The  propriety  of  pursuing  the  course 
adopted  by  the  assessors  in  the  present  case,  therefore,  depended  upon  the 
question  whether  the  relator's  property  was  presently  marketable  if  subdivided 
according  to  their  assumption."  People  ex  rel.  Strong  v.  Hart,  216  N.  Y.  613, 
517,  111  N.  B.  56,  57. 

^  Contrasted  with  these  speculative  and  fanciful  valuations  of  the 
city's  experts,  we  have  evidence  of  appraisals  made  for  seller  and 
buyer  at  different  times,  made,  not  for  the  purpose  of  testimony,  but 
to  advise  as  to  a  fair  market  price.  We  have  a  purchaser,  who  is  not 
compelled  to  buy,  and  a-  seller,  who  is  not  compelled  to  sell,  agreeing 
on  a  price.  We  have  the  testimony  of  experts,  whose  business  is  not 
appraising  property  for  the  purpose  of  litigation,  but  who  are  engaged 
as  brokers  in  buying  and  selling  real  estate,  and  are  familiar  with  the 
trend  of  the  value  of  real  estate  in  this  neighborhood ;  and  all  of  these 
valuations  approximate  each  other  within  a  few  thousand  dollars.  In 
our  opinion  this  testimony  shows  the  true  market  value  of  the  prop- 
erty to-day,  and  the  valuation  put  upon  each  separately  assessed  lot 
by  David  Stewart  should  be  adopted  as  the  valuation  for  the  assessment 
of  the  property  for  the  purpose  of  taxation  for  the  year  1918. 

The  order  is  therefore  reversed,  with  $10  costs  and  disbursements 
to  appellant,  and  the  assessment  fixed  as  herein  indicated,  with  costs 
to  the  relator.    Settle  order  on  notice.    All  concur. 


(115  Misc.  Rep.  289) 

FRESCHEN  ei  at  v.  WESTERN  UNION  TELEGRAPH  €0. 

{City  CJonrt  of  New  York.    April,  1921.) 

L  TdegraplM  and  telephones  <d:»54(7)— Linrftatioo  of  UabiUty  binding  on 
sender  and  addresseeu 

A  telegraph  company  is  liable  for  neglect  to  perform  its  duty  to  the  ad- 
dressee of  a  message  as  well  as  to  the  sender,  and  a  stipulated  limitation 
of  liability  binds  both. 

2,  Telegraphs  and  telephones  9==>54(1) — Gross  negligence  not  subjeet  to  limit- 
ed liability. 

A  telegraph  company  cannot  by  contract  relieve  itself  fi^om  the  coiise- 
quences  of  its  wiUfuI  misconduct  or  gross  negligence. 

8.  Telegraphs  and  telephones   ^=^54 (7)— Limitation   of   liability   held  not 
binding. 

Where  neither  the  sender  nor  the  addressee  of  a  cable  message  which  a 
telegraph  company  has  failed  to  transmit  is  shown  to  have  entered  into 
a  stipulation  with  the  original  carrier,  or  with  the  company  itself,  limiting 
liability,  or  to  have  had  any  notice  thereof,  they  are  not  bound,  although 
the  blank  on  which  the  message  was  written  contains  stipulations  of  that 
nature. 

^»F0T  oUier  oases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Dlceets  ft  Indexes 
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4.  Telegraplifi  and  telephones  ^^54(1)— Failure  to  tnunmlt  message,  held 

gross  negligence. 

Where  a  telegraph  company's  failure  to  transmit  a  cable  message  is  not 
shown  to  have  been  due  to  mistake  in  transcribing  or  dlfBculty  in  trans- 
mitting, the  failure  constitutes  gross  negligence,  not  subject  to  a  limita- 
tion of  liability. 

5.  Telegraphs  and  telephones  ^=^54  (4) —Limitation  of  time  for  presentation 

of  elaim  not  exemjptlon  from  liability  for  gross  negligence 

A  stipulation  in  a  contract  for  fhe  delivery  of  a  telegram  that  notice  of 
claim  must  be  presented  within  60  days  constitutes  no  exemption  from 
liability  for  gross  negligence. 

6.  Commerce  <d==>8( 7)— Effect  of  federal  regulation  of  tdegraidi  companies 

stated 

The' federal  statute  (U.  S.  Comp.  St  1916,  8  8563  et  seq.)  placing  tele- 
graph companies  under  the  supervision  of  the  Interstate  Commerce  Com- 
mission has  ousted  state  jurisdiction  over  legislation  in  validating  limited 
liability  stipulations  of  Interstate  companies;  but  the  statute  neither 
changes  the  common-law  rule  of  liability  nor  does  it  prevent  the  aoitor 
from  pursuing  such  common-law  remedy  in  the  state  courts. 

7.  Telegraphs  and  telephones  <^=^73(1)-— Acceptance  of  offer  in  message  qoes* 

tion  of  fact. 

In  an  action  by  the  addressee  against  a  telegraph  company  for  damages 
for  failure  to  transmit  a  cable  message  containing  an  offer  to  purchase 
brass  tubes,  the  plaintiff  may  show  whether  he  would  have  accepted  the 
offer,  and  on  such  testimony  it  becomes  a  question  of  fact  whether  or  not 
he  would  have  so  accepted. 

8.  Tdegraphs  and  teicf^ones  ^=>70(1)— Measure  of  damages  for  failure  to 

transmit  offer  to  purchase  stated. 

In  an  action  by  the  addressee  against  a  telegraph  company  for  failure 
to  transmit  a  cable  message  containing  an  offer  to  purchase  brass  tubes, 
where  it  is  shown  that  he  would  have  accepted  the  offer,  the  measure  of 
damages  is  the  difference  between  the  market  price  and  the  contract  price. 

Action  by  John  H.  Freschen  and  another  against  the  Western  Union 
Telegraph  Company  for  damages  for  failing  to  transmit  a  cable  mes- 
sage.   Judgment  for  plaintiffs. 

Mann  &  Ringrose,  of  New  York  City  (Hyacinthe  Ringrose,  of  New 
York  City,  of  counsel),  for  plaintiffs. 

Francis  Raymond  Stark,  of  New  York  City  Qoseph  L.  Egan,  of 
New  York  City,  of  counsel),  for  defendant. 

CALLAHAN,  J.  Plaintiffs  bring  this  action  against  defendant  to 
recover  damages  sustained  by  reason  of  the  alleged  negligence  of 
defendant  in  failing  to  transmit  a  cable  message.  The  conceded  facts 
are  that  plaintiffs  are  copartners  doing  business  under  the  firm  name  of 
Metal  Products  Company;  that  prior  to  August,  1917,  their  place  of 
business  was  in  Newark,  N.  J, ;  that  on  or  about  August  1st  of  that 
year  they  moved  to  No.  32  Broadway,  New  York  City,  and  notified  the 
manager  of  defendant  at  Newark  to  this  effect  on  or  about  August  9th, 
requesting  him  to  thereafter  forward  all  telegrams  and  cables  ad- 
dressed to  them  at  Newark  to  their  New  York  address.  The  defend- 
ant's manager  acknowledged  receipt  of  this  letter  on  August  9th,  and 
promised  to  do  as  requested.  The  defendant  is  a  domestic  corpora- 
tion engaged  in  the  telegraph  business.    In  July,  1917,  plaintiffs  com- 

^3>For  other  cases  see  same  topic  &  KET-NUMBER  In  All  Key-Numbered  Digests  4t  Indexes 
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municated  with  one  Lehky  at  Tucuman,  Argentina,  calling  his  attention 
to  some  boiler  tubes  which  they  had  on  hand  and  desired  to  sell.  On 
September  25th  said  Lehky  cabled  to  plaintiffs  at  Newark  as  follows : 

"Telegraph  price  shortest  delivery  thousand  brass  tubes  fifty  millimeter 
outside  diameter  gauge  thirteen  length  four  feet  six  inches  each." 

The  plaintiffs  replied  to  this  message  as  follows :  • 

"We  are  selling  brass  tubes  forty-three  cents  per  pound  December  shipment." 

On  September  30,  1917,  said  Lehky  deposited  with  the  Central  & 
South  American  Telegraph  Company  at  Buenos  Aires,, Argentina,  a 
message,  addressed  to  plaintiffs  at  Newark,  reading: 

"Accept  offer  thousand  brass  tubes  fifty  mUlimeter  outside  diameter  thirteen 
gauge  length  five  feet  two  inches  each  price  forty-three  cents  per  pound 
FAS  New.  York  December  shipment.    Telegraph  terms." 

The  defendant  received  this  message,  and  it  was  accepted  by  it, 
written  on  its  filing  form  1206,  on  the  back  of  which  was  contained, 
among  others,  the  following : 

"The  company  shall  not  be  liable  for  mistakes  or  delay  in  the  transmission 
or  delivery,  or  for  nondelivery  of  any  unrepeated  telegram,  beyond  the 
amount  received  for  sending  the  same." 

The  message  in  question  was  an  unrepeated  message,  and  all  the 
company  received  for  its  obligation  to  transmit  the  same  was  the 
simi  of  54  cents,  which  was  its  ordinary  and  reasonable  charge  for 
the  transmission  of  such  message  without  repetition.  The  message 
was  never  delivered.  The  blai3c  of  defendant  also  contained  the 
following  clause : 

"In  any  event  the  company  shall  not  be  liable  for  damages  for  any  mistake 
or  delay  in  the  transmission  or  delivery  or  for  the  nondelivery  of  this  tele- 
gram, whether  caused  by  the  negligence  of  its  ofilcers  or  otherwise  beyond 
the  sum  of  $50,  at  which  amount  this  telegram  is  hereby  valued.    •    •    •  " 

Another  clause  in  the  blank  was  to  the  effect  that  the  company — 

"will  not  be  liable  for  damages  or  statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within  GO  days  after  the  telegram  is  filed 
wiGi  the  company  for  transmission." 

The  plaintiffs  testified  that  they  did  not  have  the  brass  tubes  in 
question  on  hand,  but  that  they  could  have  purchased  same  on  the  date 
of  the  message  and  for  some  months  thereafter  at  the  sum  of  34  and 
a  fraction  cents  per  pound,  which  sum  was  the  market  pric^  at  that  time 
and  for  some  time  thereafter. 

[1]  The  plaintiff,  being  the  addressee  and  not  the  sender  of  the 
message  in  question,  may  still  maintain  this  action.  It  is  settled  law 
that  a  telegraph  company  is  responsible  for  its  neglect  to  perform  its 
duty  to  the  person  to  whom  the  message  is  addressed  as  well  as  to  the 
sender  (Halsted  v.  Postal  Telegraph  Cable  Co.,  193  N.  Y.  293,  85  N.  E, 
1078,  19  L.  R.  A.  (N.  S.)  1021,  127  Am.  St.  Rep.  952),  and  if  there  be 
a  stipulated  limitation  of  liability,  binding  on  the  sender,  the  addressee 
is  likewise  bound  thereby  to  the  same  extent  as  the  sender.    The  de- 
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f  endant  is  a  ccMxiinon  carrier  of  messages,  and  in  this  reject  bears  the 
same  relation  to  commerce  as  does  a  common  carrier  of  goods.  It 
must  receive  and  transmit  messages  for  every  one  on  equal  terms,  and 
is  bound  to  exercise  care  and  diligence  in  the  performance  of  these 
duties.  By  reason  of  the  many  difficulties  attendant  upon  the  trans- 
action of  its  business  as  a  telegraph  company  and  the  possibihties  of 
niistake  and  delay,  even  with  the  exercise  of  care,  a  telegraph  company 
is  not  subject  to  the  strict  rule  of  accountability  applied  to  couuiion 
carriers  of  goods.  While  it  does  not  become  an  insurer  of  the  correct 
and  prompt  transmission  of  messages,  it  is  liable  for  any  neglect  on  its 
part  to  discharge  the  duties  incident  to  its  business  with  due  care  and 
reasonable  diligence. 

[2]  The  peculiar  risks  and  hazards  attending  the  performance  by 
telegraph  companies  of  their  functions  entitle  them  to  protect  them- 
selves against  such  risks  and  hazards  of  operation  by  limfting  their 
liability  by  contract  for  mistakes  or  delay  in  the  transmission  of 
messages.  But,  irrespective  of  such  contract,  it  is  the  general  rule 
that  a  telegraph  company  cannot  in  such  manner  relieve  itself  from 
the  consequences  of  its  willful  misconduct  or  gross  negligence.  Dixon 
v.  Western  Union  Tel.  Co.,  3  App.  Div.  60,  38  N.  Y.  Supp.  1056; 
Mowry  v.  Western  Union  Tel.  Co.,  51  Hun,  126,  4  N.  Y.  Supp.  666; 
Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132,  141,  8  Am.  Rep.  526. 
In  tliis  case  it  is  not  shown  that  the  message  delivered  by  the  sender 
to  the  original  carrier  was  received  subject  to  any  special  limitation 
as  to  liability.  The  sole  proof  is  the  concession  that  at  the  time  the 
defendant  accepted  the  message  from  the  original  carrier  the  same  was 
written  on  a  certain  form  of  the  defendant,  on  the  back  of  which  are 
contained,  among  others,  the  stipulations  limiting  liabihty  above  enu- 
merated. 

[3]  Neither  the  sender  nor  the  addressee  is  shown  to  have  entered 
into  such  stipulation  with  the  original  carrier  or  with  defendant,  or  to 
have  had  any  notice  thereof.  Consequently  they  cannot  be  bound 
thereby.  Even  if  the  original  carrier,  as  a  condition  for  securing  the 
transmission  and  delivery  of  the  message  by  defendant  to  plaintiff, 
would  have  been  permitted  to  make  such  stipulation  in  the  sender's 
behalf,  and  by  which  he  would  be  bound  on  the  theory  of  agency, 
there  is  nothing  to  show  that  the  original  carrier  actually  entered  into 
said  contract  of  liability  limitation  or  that  it  had  any  notice  thereof, 
ihe  fact  that  the  message  was  written  on  defendant's  blank,  without 
showing  the  circumstances  or  by  whom,  is  not  sufficient  to  charge 
plaintiff  with  its  contents.  For  aught  that  appears,  the  defendant  itself 
may  have  accepted  the  message  and  written  same  on  its  own  blank. 
The  defendant,  therefore,  cannot  avail  itself  of  the  benefit  of  such 
limitations.  In  such  case  there  is  no  necessity  for  drawing  any  dis- 
tinction between  ordinary  and  gross  negligence,  for  plaintiff  makes  out 
a  prima  facie  case  of  negligence  by  proving  the  contract  to  deliver 
and  its  breach.  Rittenhouse  v.  Ind.  Line  of  Tel,  1  Daly,  474,  44  N. 
Y.  263 ;  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744,  6  Aip.  Rep. 
165 ;  Pearsall  v.  Western  Union  Tel.  Co.,  124  N.  Y.  256,  26  N.  E.  534, 
21  Am.  St.  Rep.  662.    As  no  explanation  has  been  offered  by  def  end- 
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ant  to  show  the  exercise  of  due  care  on  its  part,  the  plaintiflf  is  en- 
titled to  such  damages  as  the  proof  shows  it  has  sustained. 

[4]  Even  assuming  that  the  conceded  facts  permit  a  finding  that  the 
message  was  received  by  the  defendant  subject  to  the  Umitations  con- 
tained in  its  blank,  and  that  the  plaintiffs  can  be  charged  with  notice 
thereof,  I  am  of  opinion  that  its  failure  to  deliver  the  message  was  an 
act  of  gross  negligence,  and  therefore  it  cannot  claim  the  benefit  of 
such  limitation.  An  absolute  failure  to  deliver  a  message,  the  receipt 
of  which  was  duly  acknowledged  at  the  place  from  which  it  was  to  be 
delivered,  does  not  come  within  the  category  of  the  peculiar  risks  and 
hazards  attendant  upon  the  accurate  performance  of  its  duty  by  a 
telegraph  company,  and  hence  is  not  such  a  breach  of  duty  as  to 
render  it  chargeable  only  with  a  lack  of  ordinary  care.  This  is  par- 
ticularly so  where,  as  here,  there  is  oflFered  no  explanation  for  the  fail- 
ure to  perform  such  duty.  It  is  not  a  case  of  an  inadvertent  or  mis- 
taken act  of  the  receiving  operator  in  incorrectly  transmitting  the 
message  or  a  delay  due  to  atmospheric  or  other  conditions  to  which  the 
transmission  of  telegraphic  messages  is  subject  and  which  are  not 
common  to  general  business. 

The  condition  that  the  company  shall  not  be  liable  beyond  the  amount 
of  toll  paid  in  case  of  mistakes  or  delays  of  unrepeated  messages  or 
for  nondelivery  is  to  be  construed  as  referring  only  to  such  mistakes, 
delays,  or  failures  to  deliver  as  might  reasonably  be  supposed  to  be 
guarded  against  by  repeating.  It  does  not  apply  to  the  case  of  a  failure 
to  deliver  a  message  which,  though  not  repeated,  was  correctly  and 
without  delay  transmitted  to  the  office  from  which  it  was  to  be  deliv- 
ered. Shearm.  &  Redf.  Neg.  (6th  Ed.)  §  555,  and  cases  cited.  It  has 
been  held  that  the  failure  of  a  telegraph  company  to  transmit  a  tele- 
gram which  had  been  delivered  to  one  of  its  agents  constituted  gross 
negligence  as  matter  of  law.  Pierce  v.  Western  Union  Tel.  Co.  (Sup.) 
177  N,  Y.  Supp.  598.  So,  also,  has  it  been  held  that  a  failure  to 
aend  a  message  at  all,  or  for  some  days  after  its  delivery  to  the  com- 
pany for  transmission,  is  gross  negligence,  for  which  the  company  is 
liable,  irrespective  of  a  condition  limiting  liability  in  connection  with 
the  unrepeated  messages.  Mowry  v.  Western  Union  Tel.  Co.,  51  Hun, 
126,  4  N.  Y.  Supp.  666.  See,  also,  Dixon  v.  Western  Union  Tel.  Co., 
3  App.  Div.  60,  38  N.  Y.  Supp.  1056. 

Kiley  v.  Western  Union  Tel.  Co.,  109  N.  Y.  231,  16  N.  E.  75,  is  not 
in  conflict  with  these  views.  In  that  case  it  appeared  that  the  mes- 
sage was  delivered  by  plaintiff  to  defendant's  office  at  Olean,  N.  Y., 
for  transmission  to  his  brokers  in  Bradford,  Pa.;  that  the  operator 
could  not  send  the  same  by  direct  wire  to  Bradford,  but  undertook 
to  send  it  by  way  of  Buffalo,  and  so  informed  plaintiff.  The  message 
never  reached  its  destination,  but  the  court  says  that  it  may  be  inferred 
that  it  did  reach  Buffalo;  the  reason  for  its  not  reaching  Bradford 
being  unexplained.  The  court  held  that  the  failure  to  deliver  was  not 
shown  to  be  willful  misconduct  or  gross  negligence,  but  took  occasion 
to  state*  (109  N.  Y.  236,  16  N.  E.  71) : 

"It  Is  not  the  case  of  a  message  delivered  to  the  operator  and  not  sent 
by  him  from  his  office." 
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From  all  that  appears  here  the  defendant  never  sent  the  message  re- 
ceived by  it  from  its  office.  Its  failure  to  deliver  is  not  shown  to  be 
due  to  mistake  in  transcribing  or  difficulty  in  transmitting.  All  that 
appears  is  an  absolute  failure  to  perform  its  duty,  unaccompanied  by 
any  explanation  whatever  of  the  cause  of  such  failure.  This,  in  my 
opinion,  is  gross  negligence,  for  the  consequences  of  which  defendant 
is  not  relieved  by  the  limited  liability  stipulations. 

[5]  Nor  does  the  stipulation  relating  to  the  time  for  presentation  of 
notice  of  claim  exempt  defendant  from  liability  from  gross  negligence. 
Pierce  v.  Western  Union  Tel.  Co.  (Sup.)  177  N.  Y.  Supp.  598;  Rich- 
ardson v.  N.  Y.  Central  R..R.  Co.,  122  App.  Div.  120,  106  N.  Y.  Supp. 
702;  Isham  v.  Erie  R  R.  Co.,  112  App.  Div.  612,  98 'N.  Y.  Supp. 
609.  A  similar  stipulation,  designed  to  give  immunity  to  a  common 
carrier  for  the  accountability  which  the  law  imposes  on  it,  has  been 
held  not  to  bar  a  recovery  for  the  nondelivery  of  goods,  though  the 
limitation  period  had  elapsed  before  the  action  had  been  commenced. 
Porter  v.  Southern  Express  Co.,  4  S.  C.  135,  16  Am.  Rep.  762. 

[6]  Even  assuming  that  the  message  in  suit  was  interstate,  though 
in  fact  there  is  no  proof  that  defendant  ever  forwarded  the  same  from 
New  York,  where  it  was  received,  to  New  Jersey,  the  place  where  it 
was  addressed,  the  federal  statute  (U.  S.  Stat,  at  Large,  c.  309,  p.  544; 
8  Comp.  Stat.  1916,  p.  9053)  has  not  altered  the  situation.  Such  stat- 
ute places  telegraph  companies,  so  far  as  interstate  commerce  is  con- 
cerned, under  the  direct  supervision  of  the  Interstate  Commerce  Com- 
mission and  has  permitted  such  companies  to  make  rules  and  regula- 
tions for  the  conduct  of  their  business  which  shall  be  deemed  reason- 
able until  changed  by  such  Commission.  It  has  accordingly  been  held 
that  a  state  law  making  null  and  void  any  stipulation  required  by  a  tele- 
graph company  as  a  condition  precedent  to  establishing  any  claim 
or  liability  is  without  effect  to  bind  the  company,  on  the  ground  that 
the  act  of  Congress  has  ousted  the  state  of  jurisdiction  over  the  sub- 
ject. Gardner  v.  Western  Union  Tel.  Co.,  231  Fed.  405,  145  C  C  A. 
399. 

But  the  federal  statute  neither  changes  the  common-law  rule  of  lia- 
bility nor  does  it  prevent  a  suitor  from  pursuing  such  common-law 
remedy  in  the  state  courts.  It  appears  that  the  sender  of  the  message 
over  which  this  suit  arises  had  previously  cabled  from  South  America 
to  plaintiffs  inquiring  as  to  the  price  of  brass  tubes,  50  millimeter  out- 
side diameter,  gauge  13,  length  4  feet  6  inches  each,  to  which  plain- 
tiffs replied:  ' 

"We  are  selling  brass  tubes  43  cents  per  pound  December  shipment" 

A  few  days  thereafter  the  cable  forming  the  basis  of  this  suit  was 
dispatched  by  the  sender  to  plaintiffs,  and  reads  as  follows: 

"Accept  offer  thousand  brass  tubes  50  millimeter  outside  diameter.  13 
gauge,  length  5  feet  2  Inches  each,  price  43  cents  per  pound,  FAS  New  York, 
December  shipment;   telegraph  terms." 

[7]  Notwithstanding  the  opening  words  "accept  offer,"  it  plainly 
appears  that  the  length  and  width  of  the  tubes  so  ordered  is  differ- 
ent than  contained  in  plaintiff's  offer,  and  therefore  the  message 
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cannot  be  hdd  to  be  an  unqualified  acceptance  of  plaintiffs  oflFer.  On 
the  other  hand,  it  is  not  a  mere  step  in  the  negotiations,  but  at  least 
a  definite  offer  by  the  sender  to  the  plaintiffs,  contingent  upon  their 
acceptance.  In  such  case  it  has  been  held  that  tiie  addressee  may  show 
whether  he  would  have  accepted  the  offer,  and  that  upon  such  testi- 
mony it  become!  a  question  of  fact  whether  or  not  he  would  have  so 
accepted.  Pfiester  v.  Western  Union  Tel.  Co.,  282  111.  69,  118  N.  E. 
407,  Ann.  Cas.  1918D,  738.    This  is  here  found  as  a  fact. 

[8]  The  measure  of  damages  is  the  difference  between  the  market 
price,  which  I  find  was  35  cents  per  pound,  and  the  contract  price, 
which  difference  amounts  to  ^65.28,  for  which  sum  plaintiffs  are  en- 
titled to  judgment.  Verdict  directed  for  plaintiffs  in  the  sum  of 
$865.28. 

Judgment  for  plaintiffs. 


(115  Misc.  Bep.  241) 

WEIL  et  al.  v.  LESSER. 

(City  Court  of  New  York.     AprU,   1921.) 

1.  Landlord  and  tenant  <^=»200(1M)— ^'Rent,"  which  landlord  may  recover 

under  statute^  defined. 

The  word  "rent,"  as  used  in  Laws  1820,  c.  944,  }  4,  providing  that 
nothing  contained  in  thcf  act  shall  prevent  plaintiff  from  pleading  and 
proving  a  fair  and  reasonable  rent  for  the  premises  and  recovering  Judg- 
ment therefor,  or  from  instituting  a  separate  action  for  tLe  recovery 
thereof,  is  not  intended  in  its  strict  legal  sense,  but  in  the  broader  collo- 
quial sense  understood  by  laymen;  that  is,  a  reasonable  return  from 
real  property. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Rent] 

2.  Landlord  and  tenant  ^=»200(11i^)— Statute  held  to  give  separate  action 

for  rental  value  where  tenant  holds  over. 

Laws  1920,  o.  044,  gives  an  absolute  right  to  bring  a  separate  action 
for  the  rental  value  of  the  premises  for  use  and  occupation,  by  reason  of 
having  taken  away  the  right  which  was  formerly  vested  in  the  landlord 
to  recover  possession  of  his  premises  where  tenant  is  holding  over. 

Action  by  L.  Victor  Weil  and  another  against  Jacob  J.  Lesser.  On 
motion  for  judgment  on  the  pleadings.    Motion  denied. 

Nathan  D..  Stem,  of  New  York  City,  for  plaintiffs. 

Engelhard,  PoUak,  Pitcher  &  Stem,  of  New  York  City  (George  H. 
Engelhard,  of  New  York  City,  of  counsel),  for  defendant. 

MEYER,  J.  This  is  a  motion  for  judgment  on  the  pleadings.  The 
plaintiffs  sue  to  recover  rental  value  for  the  use  and  occupation  of  the 
premises  occupied  by  the  defendant  during  the  months  of  October  and 
November,  1920.  It  appears  from  the  answer  that  the  defendant,  prior 
to  September  30,  1920,  was  a  tenant  of  the  premises  in  question  under 
a  lease  which  expired  on  that  date.  Subsequent  to  that  date  the  de- 
fendant remained  in  possession  of  the  premises  during  the  months  of 
October  and  November,  without  any  new  agreement  having  been  made. 

^<g=:»For  other  cases  8e»  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Defendant  also  pleads,  as  a  first  defense,  that  the  agreement  is  un- 
just, unreasonable,  and  oppressive,  and,  as  a  second  defense,  that  the 
landlords,  on  December  10,  1920,  elected  to  accept  him  as  their  ten- 
ant for  one  year  from  October  1,  1920,  upon  the  same  terms,  except 
as  to  duration,  as  he  had  occupied  the  premises  during  the  year  end- 
ing September  30,  1920.  ^ 

It  was  conceded  on  the  argument  that  no  notice  to  quit  or  vacate 
the  premises  had  been  served  by  the  landlords  on  the  tenant.  The  de- 
fendant claims  that  this  is  an  action  to  recover  the  rental  value  for  the 
use  and  occupation  of  the  premises,  and  that  such  an  action  will  not 
lie  against  a  holdover  tenant,  contending  that  the  only  remedy  of  the 
landlords  is  either  to  accept  him  as  a  tenant  for  another  year  or  to 
regard  him  as  a  trespasser.  There  is  no  doubt  that  prior  to  the  passage 
of  chapter  944  of  the  Laws  of  1920  this  was  the  rule  in  this  state; 
if  a  tenant  held  over  after  the  expiration  of  his  term  prior  to  the 
passage  of  chapter  944  of  the  Laws  of  1920,  the  landlord  had  the 
right  to  elect  either  to  treat  him  as  a  tenant  for  another  year  upon 
the  same  conditions  as  existed  under  the  original  lease,  except  as  to 
duration  (Kennedy  v.  City  of  New  York,  196  N.  Y.  19,  89  N.  E. 
36,  25  L.  R.  A.  [N.  S.]  847;  Souhami  v.  Brownstone,  189  App.  Div. 
1,  177  N.  Y.  Supp.  726),  or  to  treat  him  as  a  trespasser  and  sue  him 
in  tort  (Kennedy  v.  City  of  New  York,  supra;  Adams  v.  City  of 
Cohoes,  127  N.  Y.  175,  28  N.  E.  25 ;  Stevens  v.  City  of  New  York, 
111  App.  Div.  362,  97  N.  Y.  Supp.  1062;  Haynes  v.  Aldrich,  133 
N.  Y.  287,  31  N.  E.  94,  28  Am.  St.  Rep.  636). 

Upon  the  passage  of  chapter  944  of  the  Laws  of  1920,  however,  the 
situation  changed  and  a  new  Cause  of  action  was  created  by  statute. 
Section  4  of  chapter  944  says : 

"Nothing  herein  contained  shall  prevent  the  plaintiff  from  pleading  and 
proving  in  such  action  a  fair  and  reasonable  rent  for  the  premises  and  re- 
covering a  Judgment  therefor,  or  ftom  instituting  a  separate  action  for  tk0 
recovery  thereof,** 

[1,2]  The  word  "rent,"  as  used  in  this  section,  is  not  intended 
in  its  strict  legal  sense  where  the  relation  of  landlord  and  tenant  ex-i 
ists,  but,  in  my  opinion,  was  intended  and  used  in  the  broader  colloquial 
sense  understood  by  laymen;  that  is,  a  reasonable  return  from  real 
property.  Tested  in  this  sense  it  will  be  observed  the  statute  gives  an 
absolute  right  to  bring  a  separate  action  for  the  rental  value  of  the 
premises  for  use  and  occupation,  by  reason  of  having  taken  away  the 
right  which  was  formerly  vested  in  the  landlord  to  recover  possession 
of  his  premises.  It  is,  of  course,  within  the  province  of  the  Legis- 
lature to  create  any  new  cause  of  action  or  any  new  remedy  to  take 
the  place  of  the  one  which  has  been  taken  away,  and  the  intention 
of  the  Legislature  to  create  such  a  new  cause  of  action  is  borne  out 
throughout  the  entire  chapter,  wherein  the  "rental  value  for  the  use 
and  occupation  of  premises"  is  frequently  referred  to. 

Another  reason  for  the  conclusion  that  this  new  cause  of  action  vras 
created  is  that  it  clearly  appears 'to  have  been  the  legislative  intent 
to  give  to  the  landlord  an  effective  hold  upon  his  premises  in  order 
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to  enforce  payment  on  the  part  of  the  tenant.  If  the  landlord's  sole 
remedy  were  only  such  as  existed  prior  to  the  passage  of  the  September 
Housing  Laws,  and  because  of  his  unwillingness  to  accept  the  tenant 
for  another  year  he  would  be  compelled  to  sue  him  as  a  trespasser,  he 
would  be  powerless  to  invoke  the  aid  of  chapter  944  to  recover  pos- 
session of  the  premises^  should  the  tenant  fail  t<|make  payment,  and 
while  the  court  would  be  enabled  to  determine  what  is  the  fair  and 
reasonable  value  of  the  premises  and  grant  judgment,  the  judgment 
would  be  only  in  the  form  of  a  money  judgment,  and  the  landlord  would 
lose  the  benefit  of  the  protection  intended  to  be  given  to  him  by  this 
legi^slation  to  have  the  fund  deposited  in  court;  nor  could  the  court 
remove  the  tenant  by  reason  of  his  nonpayment  of  the  judgment  in  five 
days  as  therein  provided.  It  is  hardly  to  be  supposed  that,  when  such 
an  extraordinary  remedy  is  given  to  tenants,  equal  protection  should 
not  be  given  to  landlords  to  receive  the  reasonable  rental  value  of 
premises  during  the  period  in  which  the  Legislature  has  made  it  im- 
possible for  them  to  oust  tenants  from  possession. 

For  these  reasons,  the  motion  for  judgment  on  the  pleadings  must  be 
denied,  with  $10  costs.  * 

Motion  denied,  with  $10  costs. 


(115  Misc.  Bep.  296) 

PEOPLE  ▼.  HARDING. 

(Brie  County  Court    April,  1921.) 

Jury  ^=>22(2)— One  aoeused  of  vafi^rancy  noi  entitled  to  Jury  Mai  w  matler 
of  conrtitutional  risM. 

One  accused  of  vagrancy,  as  being  a  common  profititute,  under  Code  Cr. 
Proc.  f  8K7,  subd.  4  (e)»  la  not  entitled  to  a  Jury  trial  as  a  matter  of 
constitutional  right. 

Appeal  from  City  Court  of  Buffalo. 

Martha  Harding  was  convicted  of  vagrancy,  as  being  a  common 
prostitute,  and  she  appeals.    Affirmed. 

Ernest  W.  Mclntyre,  of  Buffalo,  for  appellant 
Guy  B.  Moore,  Dist.  Atty.,  and  Frank  Bret  Thome,  Asst.  Dist. 
Atty.,  both  of  Buffalo,  for  the  People. 

NOONAN,  J.  The  appellant  was  tried  in  the  City  Court  of  Buf- 
falo for  violating  section  887,  subdivision  4  (e),  of  the  Code  of  Crim- 
inal Procedure.  When  arraigned,  she  pleaded  "not  guilty,"  and  was 
duly  informed  of  all  her  rights  under  the  law,  and  was  also  represent- 
ed by  able  counsel,  who  then  demanded  a  jury  trial,  which  was  denied 
by  the  court.  The  trial  then  proceeded,  and  th^  defendant  was  found 
guilty.     From  this  judgment  of  conviction  she  has  appealed. 

As  the  evidence  offered  leaves  no  doubt  as  to  her  guilt,  the  only 
question  left  for  consideration  is  whether  or  not  the  demand  for  a  trial 
by  jury  was  properly  denied.    As  the  power  to  punish  vagrants  under 

#B»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbertd  DlsesU  A  IndexM 
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the  Code  of  Criminal  Procedure  was  greatly  enlarged  by  chapter 
502  of  the  Laws  of  1919,  and  as  it  is  now  possible  under  section  891-a 
to  impose  a  sentence,  not  exceeding  three  years,  to  a  correctional  in- 
stitution, or  to  a  jail,  penitentiary,  or  other  penal  institution  for  a 
period  not  to  exceed  one  year,  it  is  urged  that,  as  the  ptmishment  now 
provided  is  so  mudi  more  severe  than  under  the  old  provisions,  the 
former  decisions  construing  this  law  are  no  longer  applicable,  and 
that  the  defendant  should  now  be  entitled  to  a  jury  trial  as  a  matter 
of  right. 

The  constitutional  provision  for  a  jury  trial  (article  1,  §  2)  is: 

"The  trial  by  jury  In  all  cases  in  which  it  has  been  heretofore  used  shall 
remain  inviolate  forever.    •    •    ♦ »» 

This  section  has  reference  to  a  trial  by  a  common-law  jury  of  12 
men  (People  v.  Cosmo,  205  N.  Y.  91,  98  N.  E.  408,  39  L.  R.  A.  [N. 
S.]  967;  People  v.  Justices  of  Court  of  Special  Sessions,  74  N.  Y. 
406)  and  has  been  in  force  since  1777.  Courts  of  Special  Sessions 
have  existed  since  1744  to  the  present  time,  but  no  jury  was  permitted 
in  these  c«rts  until  1824,  when  the  Legislature  provided  for  a  jury 
of  six  (People  v.  Justices  of  Court  of  Special  Sessions,  74  N.  Y.  406), 
so  that  any  right  that  a  defendant  may  have  to  a  jury  trial  in  a  court  of 
Special  Sessions  is  statutory,  and  not  constitutional,  and  hence,  in 
the  absence  of  statutory  provisions  therefor,  the  defendant  is  not 
entitled  to  a  jury  trial  as  a  matter  of  right. 

The  words  "heretofore  used"  refer  to  the  time  which  antedates  the 
adoption  of  the  original  Constitution,  when  the  common  law  was  in 
force  (People  v.  Cosmo,  205  N.  Y.  91,  98  N.  E.  408,  39  L.  R.  A. 
[N.  S.]  967,  citing  Duffy  v.  People,  6  Hill,  75),  and  we  find  (see 
Colonial  Act  Sept.  1,  1744)  that  in  1744  provisions  were  made  for  the 
summary  trial,  without  jury,  of  all  offenses  below  the  degree  of  grand 
larceny.  Such  persons  were  classed  as  disorderly  persons  or  vagrants. 
In  People  v.  Putnam,  3  Parker,  Cr.  R.  386,  Judge  Pratt  says : 

"But  there  was  always  a  class  of  persons  or  offenders,  who,  from  the  com- 
mencement  of  the  government,  have  been  accustomed  to  be  dealt  with  sum- 
marily before  Inferior  magistrates,  and  to  whom  the  right  of  trial  by  jury 
has  not  been  granted.  These  were  classed  under  the  heads  of  vagrants  and 
disorderly  persons." 

In  People  v.  McCarthy,  45  How.  Prac.  97,  Judge  Davis  said : 

"That  the  Legislature  have  power  to  enlarge  the  class  of  persons  to  be 
affected  by  laws  against  disorderly  persons,  and  to  be  summarily  tried  by 
the  magistrates  of  the  state,  seems  to  be  well  settled  by  the  authorities." 

The  only  statutory  provision  that  I  find  relating  to  jury  trials  is 
section  702  of  the  Code  of  Criminal  Procedure,  which  reads : 

"Before  the  court  hears  any  testimony  upon  the  trial,  the  defendant  may 
demand  a  trial  by  jury.'? 

The  application  of  this  section  is  limited  to  crimes  and  misdemean- 
ors created  and  defined  by  the  Penal  Law  (People  v.  Van  Houten, 
13  Misc.  Rep.  603,  35  N.  Y.  Supp.  186,  affirmed  91  Hun,  638,  36 
N.  Y.  Supp.  1130),  and  therefore  the  appellant  has  no  right  to  a  jury 
trial  under  this  statutory  provision. 
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Violations  of  section  887  of  the  Code  of  Criminal  Procedure  are 
not  crimes  or  misdemeanors,  but  only  quasi  criminal  or  statutory 
offenses,  to  be  summarily  dealt  with.  People  v.  O'Neill,  117  App. 
Div.  826, 102  N.  Y.  Supp.  988;  People  ex  rel.  Frank  v.  Keeper  of  State 
Reformatory,  38  Misc.  Rep.  233,  240,  77  N.  Y.  Supp.  145;  People 
ex  rel.  Forster  v.  Warden  of  Kings  County  Penitentiary,  39  Misc. 
Rep.  700,  702,  80  N.  Y.  Supp.  997. 

As  it  has  already  been  decided  (People  ex  rel.  St.  Clair  v.  Davis, 
143  App.  Div.  579,  127  N.  Y.  Supp.  1072)  that  a  law  authorizing 
magistrates  to  commit  women,  within  certain  age  limits,  to  the  Bed- 
ford Reformatory,  on  conviction  of  being  common  prostitutes,  is  not 
unconstitutional,  in  that  it'  authorizes  such  persons  to  be  restrained  of 
liberty  for  a  period  not  exceeding  three  years  without  provision  for 
a  trial  by  a  common-law  jury,  and  as  all  the  cases  hold  that  the  right 
to  a  jury  trial  before  a  magistrate  is  statutory  and  not  constitutional, 
and  as  I  find  no  statutory  provisions  compelling  a  magistrate  to  grant  a 
jury  trial  in  the  case  at  Bar,  it  follows  that  the  denial  of  a  jury  trial  in 
the  city  of  Buffalo  was  right,  and  the  judgment  of  conviction  is  af- 
firmed. 

Judgment  affirmed. 


(115  Misc.  Rep.  233) 

ALBANY  COUNTY  SAYINGS  BANK  ▼•  BARTOW  et  aL 

(Brie  County  Court.    April,  1821.) 

1.  Mortsaces  «&»544(1)— Rigfae  to  eompel  sberiff  to  pat  purobaaer  under  fore- 

closure in  possesfiioo  nuist  be  invoked  wttiiin  a  rwHwiimble  time  alter  sale. 

The  power  given  under  Ck)de  Civ.  Proc.  |  1675,  to  compel  the  sheriff  to 
put  a  purchaser  at  a  foreclosure  sale  in  possession  is  available  for  the 
protection  of  the  purchaser,  or  his  lawful  assignees,  if  invoked  within  a 
reasonable  time  after  the  sale. 

2.  I>owar  4d=»46(2)—- Foradosure  bars  wife^s  daim  to  dovpcr. 

After  foreclosure,  the  mortgagor's  wife  cannot  claim  that  the  foreclo- 
sure and  sale  was  a  subterfuge  on  the  part  of  her  husband,  from  whom  she 
had  been  living  apart  for  several  years,  to  deprive  her  of  her  dower  rights 
in  the  mortgaged  inroperty,  where  she  was  a  party  to  the  foreclosure  and 
had  her  day  in  court 

3.  Mortgages  ^=»544(1)— Delay  of  five  yean  no  bar  to  remedy  under  CMe  to 

oomiKl  sheriff  to  put  puro&uer  mder  foreclosure  in  possesdon. 

A  delay  of  five  years  since  foreclosure  sale  was  perfected  will  not  bar 
the  purchaser  from  proceeding  under  Code  Civ.  Proc.  §  1675,  to  compel  the 
sheriff  to  put  him  in  possession. 

4.  Mortgages  ^=»544(1)— Ifben  order  compelling  sheriff  to  put  foreclosure 

purchaser  in  possession  should  issue  stated. 

The  court,  in  issuing  the  order  provided  for  under  Code  Civ.  Proc,  | 
1675,  to  compel  the  sheriff  to  put  a  purchaser  at  a  foreclosure  sale  in 
possession,  should  be  guided  by  the  facts  in  each  particular  case,  and  the 
lapse  of  time  alone  is  not  a  sufficient  reason  for  refusing  to  grant  the  or- 
der, but  if,  on  examination  of  all  the  facts,  the  court  deems  it  for  the 
best  interests  of  all  concerned  that  the  order  should  issue,  the  court  is 

justified  in  granting  it 

«s»For  other  cases  see  same  topic  h  KET-NUHBBR  in  tXi  Key-Numbered  DlgesU  A  Indexes 
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Action  by  the  Albany  County  Savings  Bank  against  Pannie  V.  Bar- 
tow and  others  to  foreclose  a  mortgage.  On. order  procured  by  de- 
fendant Mary  T.  Goetz  to  show  cause  why  an  order  putting  Hilda  W. 
Chadwick  in  possession  as  a  purchaser  should  not  be  vacated.  Order 
to  show  cause  vacated,  and  sheriff  directed  to  proceed  under  order 
first  made. 

Carlton  E.  Ladd,  of  Buffalo,  for  the  motion. 
Penney,  Killeen  &  Nye,  of  Buffalo  (Henry  W.  Killeen,  of  Buffalo, 
of  counsel),  opposed. 

NOONAN,  J.  For  several  years  prior  to  January  1,  1916,  the 
defendant  Edward  H.  Goetz  was  the  owner  of  certain  premises  on 
Delaware  avenue  in  the  city  of  Buffalo,  upon  which  there  was  a  mort- 
gage to  the  Albany  County  Savings  Bank.  Mary  T.  Goetz,  the  defend- 
ant, is  the  wife  of  said  Edward  H.  Goetz,  but  they  have  been  living 
apart  from  each  other  for  several  years. 

Some  time  in  I9l5  an  action  to  foreclose  the  Albany  County  Savings 
Bank  mortgage  was  begun,  and  both  Edward  H.  Goetz  and  Mary  T. 
Goetz,  his  wife,  were  parties  to  the  action.  The  foreclosure  action  was 
carried  through  to  the  finish,  and  the  property  covered  by  the  mortgage 
was  sold  by  a  referee,  and  by  a  deed  given  by  the  said  referee,  dated 
January  7,  1916,  and  recorded  in  the  Erie  county  clerk's  office  on 
January  8,  1916,  the  property  was  conveyed  to  the  Borderland  Realty 
Corporation,  which  retained  the  title  to  the  same  until  March  17,  1921, 
when  it  conveyed  the  property  to  one  Hilda  W.  Chadwick,  who  is 
now  the  record  owner  of  the  same  and  is  seeking  to  obtain  possession 
thereof  from  Mary  T.  Goetz,  under  an  order  granted  by  this  court 
pursuant  to  the  provisions  of  section  1675  of  the  Code  of  Qvil  Proce- 
dure. 

After  the  order  was  granted  directing  the  sheriff  to  put  said  Hilda  W. 
Chadwick  in  possession  of  the  property,  Mary  T.  Goetz  applied  to  the 
court  for  an  order  to  show  cause  why  the  order  putting  Hilda  W. 
Chadwick  in  possession  should  not  be  vacated,  and  the  question  to  be 
determined  by  the  court  is  whether  or  not  said  Hilda  W.  Chadwick 
has  the  right  to  the  relief  which  she  is  seeking,  or  whether  her  order 
should  be  vacated  and  set  aside. 

[1]  We  have  to  approach  the  solution  of  the  problem  without  much 
guidance  from  reported  cases,  as  I  can  find  none  of  value  construing 
section  1675  of  the  Code  of  Civil  Procedure,  so  far  as  this  case  is  con- 
cerned. The  counsel  for  Mary  T.  Goetz  contends  that  Hilda  W.  Chad- 
wick has  lost  her  right  to  the  remedy  which  she  invokes  by  lapse  of 
time,  and  that  she  was  also  bound  to  make  inquiries  concerning  the 
rights  of  said  Mary  T.  Goetz,  who  was  in  possession  of  the  premises. 
Counsel  for  said  Hilda  W.  Chadwick  contends  that  she  has  succeeded 
to  all  the  rights  of  the  Borderland  Realty  Corporation,  the  purchaser 
of  the  property  in  question  upon  the  foreclosure  sale. 

I  find  no  decisions  holding  that  the  powers  given  under  section  1675 
of  the  Code  have  to  be  exer<;ised  within  any  particular  time.  I  think 
it  will  be  generally  conceded  that  the  right  is  available  without  question 
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for  the  protection  of  the  purchaser  at  the  foreclosure  sale,  or  his  lawful 
assignees,  if  invoked  within  a  reasonable  time  after  the  sale,  and  so  the 
question  is:  Is  the  lapse  of  five  years  and  over  since  the  sale  was 
perfected  such  a  one  as  will  bar  the  petitioner  from  the  relief  asked 
for?  The  affidavits  show  that  some  time  after  the  sale,  the  exact  date 
not  being  fixed,  a  demand  for  the  actual  physical  possession  of  the 
property  was  made  upon  Mary  T.  Goetz  by  the  duly  authorized  repre- 
sentatives of  the  Borderland  Realty  Corporation,  but  that  she  never 
surrendered  the  actual  possession  of  the  property,  and  that  the  Border- 
land Realty  Corporation  never  actually  acquired  the  physical  posses- 
sion of  the  property. 

[2]  It  is  the  contention  of  Mary  T.  Goetz  that  the  foreclosure  of 
the  mortgage  upon  the*  property  and  the  transfer  of  its  title  to  the 
Borderland  Realty  Corporation  was  a  subterfuge  on  the  part  of  her 
husband,  Edward  H.  doetz,  to  deprive  her  of  her  dower  rights  in  the 
property ;  but  as  I  view  the  case  we  are  not  concerned  with  this  prob- 
lem, for  she  was  a  party  to  the  foreclosure  and  had  her  day  in  court. 
It  was  also  intimated  that  she  had  an  unrecorded  deed  to  the  premises 
from  her  husband;  but  the  president  of  the  Borderland  Realty  Cor- 
poration makes  affidavit  that  no  deed  has  ever  been  given  by  the  cor- 
poration to  the  property  in  question  to  any  one  except  Hilda  W.  Chad- 
wick.  During  the  time  that  Mary  T.  Goetz  has  occupied  the  premises 
she  has  made  no  effort  to  have  her  rights  established  through  legal  ac- 
tion. She  had  notice  that  the  property  was  being  sold,  and  was  asked 
by  the  purchaser  about  two  weeks  prior  to  the  granting  of  the  order  to 
vacate  the  premises  on  April  1st,  and  this  she  failed  to  do;  neither 
did  she  notify  the  purchaser  of  any  rights. 

[3,  4]  I  think  that  the  court,  in  issuing  the  order  provided  for  under 
section  1675  of  the  Code,  should  be  guided  by  the  facts  in  each  particu- 
lar case,  and  that  the  lapse  of  time  alone  is  not  sufficient  reason  for 
refusing  to  grant  such  an  order.  If  upon  an  examination  of  all  the 
facts  in  a  particular  case  the  court  deems  it  is  for  the  best  interests. of 
all  concerned  that  the  order  should  issue,  then  the  court  is  justified  in 
granting  the  relief  provided  by  said  section. 

Since  the  Borderland  Realty  Corporation  was  never  put  into  actual 
physical  possession  of  the  premises,  and  as  the  said  Hilda  W.  Chadwick 
is  the  successor  to  all  the  right,  title,  and  interest  of  said  Borderland 
Realty  Corporation,  and  the  said  Mary  T.  Goetz  had  her  day  in  court 
before  the  property  was  conveyed  to  the  Borderland  Realty  Corpora- 
tion, and  as  she  has  taken  no  steps  since  the  said  corporation  acquired 
the  property  to  assert  any  claim  that  she  may  have  therein,  I  think  it 
will  be  for  the  orderly  administration  of  justice  and  the  securing  of  the 
rights  of  the  purchaser  who  has  put  a  considerable  sum  of  her  own 
money  into  the  premises,  to  continue  the  order  heretofore  granted  under 
section  1675  of  the  Code  of  Civil  Procedure  in  force,  and  the  order  to 
show  cause  why  it  should  not  be  vacated  is  hereby  itself  vacated,  with- 
out costs,  and  the  sheriff  of  Erie  county  is  hereby  directed  to  proceed 
under  the  order  originally  granted  April  5,  1921. 

Ordered  accordingly. 
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SUTTER  V.  NENNINGER  et  ala 

(Kings  County  CJourt    April,  1921.) 

L  Gaaranty  <&=»5e— Where  eadi  installmttil;  of  real  is  Independent  demand, 
extension  of  time  of  one  will  not  impair  obligation  of  guaranty  as  to 
others. 

WtieiB  each  installment  of  rent  is  a  separate  and  independent  demand, 
the  extension  of  the  time  of  payment  of  one  will  not  impair  the  obligation 
of  a  guarantor  as  to  the  others. 

2.  Guaranty  <d=>56— Extension  of  time  of  payment  of  rent  belcl  not  to  dis- 

charge gilaranty. 

In  an  action  to  foreclose  a  mortgage  given  to  secure  perforniance  of  a 
lease  for  five  years,  where  the  defiault  alleged  was  nonpayment  of  rent 
for  a  period  commencing  October,  1918,  the  fact  that  the  lessor  had  by 
letter  granted  the  lessee  credit  for  a  part  of  the  rent  from  October  1, 1917, 
to  September  SO,  1918,  and  an  extension  of  time  for  payment  of  the  bal- 
ance of  tHe  rent  accruing  during  that  year  did  not  affect  rent  accruing 
thereafter,  assuming  that  the  letter  relied  on  as  a  modification  of  the 
guaranty  was  based  on  consideration. 

3.  Guaranty  <&=s>32— Held  available  to  landlord's  assignee. 

Where  a  lease  contained  no  provision  restricting  assignment  by  the 
lessor,  a  guaranty  contained  in  the  mortgage  given  to  secure  performance 
must  not  be  deemed  personal  to  the  original  lessor,  and  the  lessor  having 
assigned  the  lease  before  cause  of  action  liad  arisen,  the  gaaranty  is 
available  to  the  assignee. 

Action  by  John  A.  Sutter  against  August  Nenninger  and  others  to 
foreclose  a  mortgage.    Judgment  for  plaintiff. 

John  R.  McDonald,  of  Brooklyn  (John  B.  White,  of  Brooklyn,  of 
counsel),  for  plaintiff. 

John  MacGregor,  of  New  York  City  (William  W.  Cantwell,  of  New 
York  City,  of  counsel),  for  defendant  Nenninger. 

^AYES,  J.  Foreclosure  of  mortgage  given  to  secure  performance 
of  the  terms,  covenants,  and  conditions  of  a  lease.  The  lease  is  dated 
December  18,  1915,  between  the  Sutter  Company,  a  domestic  corpora- 
tion, lessor,  and  Richard  Pastor,  lessee,  the  premises  leased  being  situate 
in  Rockland  county,  N.  Y.  The  term  is  for  five  years  from  January  1. 
1916;  rental  for  the  first  year,  $696.65;  for  the  second  year,  $1,200; 
and  for  each  of  the  three  remaining  years,  $1,500,  the  demised  premises 
to  be  used  for  hotel  purposes.    The  lease  contains  the  following  clause : 

"And  the  party  of  the  second  part  [lessee]  further  agrees  to  furnish  a 
mortgage  executed  by  one  August  Nenninger  ♦  •  ♦  on  property  owned 
by  the  said  Nenninger  at  No.  77  Driggs  avenue,  *  •  ♦  as  security  for  the 
payments  of  rents  to  the  extent  of  $500,  which  sum  in  the  event  of  a  breach 
of  this  lease  is  fixed  as  liquidated  damages  therefor." 

The  mortgage  required  by  the  foregoing  clause  of  the  lease  was  like- 
wise dated  December  18,  1915,  and  executed  by  August  Nenninger  to 
said  Sutter  Company  upon  premises  known  as  No.  77  Driggs  avenue, 
Brooklyn.  The  mortgage  recites  the  demise  of  the  Rockland  county 
premises  (Vick's  Hotel)  and  provides  as  follows : 
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"That  the  said  Nennlnger  is  Justly  indebted  to  the  mortgagee  [the  Sutter 
Ck)mi>an7]  in  the  sum  of  five  hundred  dollars  ($500.00)  lawful  money  of  the 
United  States  of  America,  to  be  paid  as  provided  for  under  the  terms,  eoye- 
nants  and  conditions  of  the  lease  referred  to,  to  the  mortgagee,  his  legal  heirs, 
representatives  and  assigns  in  the  event  that  the  said  lessee,  Richard  Pastor, 
should  become  liable  to  the  said  Sutter  Company,  in  the  event  of  a  breach  of 
the  terms,  covenants  and  conditions  of  said  lease  and  as  therein  provided 
for,  not  exceeding,  however,  the  amount  of  the  obligation  herein  mentioned, 
it  being  intended  hereby  to  secure  to  the  said  Sutter  Compemj  the  perform* 
ance  of  said  lease  by  the  lessee  and  any  damages  which  may  result  by  reason 
of  a  breach  thereof  on  the  part  of  the  lessee,  not  exceeding,  however,  the 
amount  herein  specified." 

And,  further: 

"Provided  always  that  if  the  said  mortgagor,  his  legal  representatives  or 
assigns  shall  pay  unto  the  said  mortgagee,  its  legal  representatives  or  assigns 
the  said  sum  of  money  mentioned  in  the  condition  of  the  said  obligation  at 
the  time  and  in  the  manner  mentioned  in  the  said  condition,  then  these 
presents,"  etc.,  "shall    ♦    ♦    ♦    be  void." 

Following  the  execution  of  the  lease  and  mortgage,  the  said  Pastor 
went  into  possession.  The  default  alleged  is  nonpayment  of  rent  for 
the  period  commencing  with  the  month  of  October,  1918,  and  terminat- 
ing with  the  month  of  April,  1919;  the  amount  thereof  being  in  ex- 
cess of  the  maximum  of  $500  specified  in  the  mortgage.  The  mortgage 
and  lease  were  assigned  October  15,  1917,  by  the  Sutter  Company  to 
John  A.  Sutter.  The  demised  premises  were  conveyed  October  25, 
1917.,  by  the  Sutter  Company  to  John  A.  Sutter  and  Benjamin  F.  Riley. 
Defendant  Nenninger  contends  that  his  liability  is  discharged  by  rea- 
son of  a  modification  of  the  terms  of  the  contract  of  guaranty.  This 
is  predicated  upon  a  letter  written  by  the  Sutter  Company  to  Richard 
Pastor  under  date  of  October  11,  1917,  and  reading  in  part  as  follows: 

"In  reference  to  onr  conversation  of  yesterday,  beg  to  inform  yon  that  I 
have  talked  the  matter  over  with  Mr.  Biley,  and  we  are  willing  to  make  the 
following  condition :  After  September  rent,  1917,  Is  paid,  we  will  agree,  for 
one  year,  from  October  1,  1917,  to  September  30,  1918,  to  accept  $700  in  rent 
and  give  yon  a  credit  on  our  books  for  the  difference,  according  to  the  terms 
of  the  lease,  which  would  make  a  credit  of  $500.  We  do  this  in  order  tjiat 
the  conditions  of  the  lease  will  not  be  broken  in  any  particular.  We,  of  course 
could  not  ask  for  any  stated  monthly  payment,  as  you  inform  me  that  you 
would  be  unable  to  pay  rent  during  the  winter.  In  order  to  evade  waiting  till 
the  end  of  the  year  for  the  $700  we  wUl  make  the  condition  that  the  rent  be 
paid  on  demand  at  any  time  during  the  year.  We,  of  course,  will  not  press 
you,  and  will  not  ask  for  any  rent  until  such  time  as  we  thinlc  you  could 
conveniently  pay  it,  but  before  asking  for  any  stated  amount  we  will  com- 
municate with  you  to  find  out  what  amount  it  would  be  possible  for  you  to 
pay." 

[1,  2]  In  my  opinion,  defendant's  contention  in  this  regard  is  unten- 
able. The  letter  grants  a  credit  for  a  part  of  the  rental  for  the  period 
from  October  1,  1917,  to  September  30,  1918,  and  an  extension  of  time 
for  the  payment  of  the  balance  accruing  during  that  year.  It  does  not, 
however,  affect  the  rent  accruing  after  the  expiration  of  said  period. 
It  has  been  held  that  where  each  installment  of  rent  is  a  separate  and 
independent  demand  an  extension  of  the  time  of  payment  of  one  will 
not  impair  the  obligation  of  a  guarantor  as  to  the  others.  Coe  v.  Cas- 
sidy,  72  N.  Y.  133;  Murphy  v.  Ottmann,  127  App.  Div.  567,  111  N.  Y. 
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Supp.  912;  Ullman  R.  Co.  v.  HoUender,  67  Misc.  Rep.  287,  123  N.  Y. 
Supp.  772.  The  decision  on  this  phase  of  the  case  assumes  that  the 
letter  above  referred  to,  which  is  relied  upon  by  defendant  as  ^  modifi- 
cation of  the  guaranty,  is  based  upon  absolute  consideration.  It  is  prop- 
er to  say,  however,  that  I  do  not  find  from  an  examination  of  the  letter, 
or  by  fair  implication  therefrom,  that  the  alleged  modification  rests 
upon  a  valid  consideration.  Brumm  v.  Gilbert,  50  App.  Div.  430,  64 
N.  Y.  Supp.  144. 

[3]  Defendant  further  contends  the  contract  is  a  special  guaranty 
made  to  the  Sutter  Company  and  hence  not  assignable  until  a  cause  of 
action  thereon  has  arisen.  There  is  not,  however,  any  provision  in  the 
lease  restricting  the  assignment  thereof  by  the  lessor,  and  the  language 
of  the  guaranty  contained  in  the  mortgage  does  not  contemplate  or 
create  a  trust  that  is  personal  to  the  promisee.  Hence  the  guaranty  is 
not  special  and  the  cases  cited  by  defendant  do  not  apply.  Brumm  v. 
Gilbert,  supra. 

Judgment  for  plaintiflf. 


(115  Misc.  Rep.  301) 

PEOPLE  ▼.  PORTER. 

(Court  of  General  Sessions  of  the  Peace,  New  York  County.    Aprfl,  1921.) 

1.  Criminal  law  <8=»507(1)— PoUee  officers,  neglectiiicf  to  arrest  dteorderly 
.  woman  on  order  of  Indicted  police  comm]s8ioiiflr»  iMld  aceompilces  as 
matter  of  law. 

Where  a  deputy  police  commissioner  was  by  two  police  officers  dis- 
covered in  a  room  with  a  disorderly  woman,  and  it  appeared  that  he 
ordered  the  police  officers  to  desist  ifrom  arresting  the  woman,  held.  Id 
a  prosecution  against  him  for  willfully  omitting  to  perform  his  duty,  and 
for  preventing  the  officers  from  performing  their  duty,  that  the  miscon- 
duct of  the  police  officers  In  conspiring  with  defendant  not  to  arrest  the 
woman  made  them  accomplices  as  a  matter  of  law. 
t.  Crimiral  law  <^=»507(1)— Police  officers  held  accomplices  of  police  com- 
missioiicr,  Indicted  on  cliarge  of  preventing  officers  from  perlonoiqi 
duty. 

Where  a  deputy  police  commissioner  was  indicted  for  attempting  to 
prevent  police  officers  from  performing  their  duty  in  arresting  a  dis- 
orderly woman,  the  police  officers  were  accomplices  of  the  deputy  com- 
missioner, notwithstanding  a  claim  that  they  could  not  be  indicted  for 
the  same  crime;  the  question  whether  they  were  accomplices  depending, 
not  on  the  charge  In  the  Indictment,  but  on  the  evidence  establishing 
that  the  witness  was  jointly  concerned  with  the  defendant  In  the  com- 
mission of  the  crime. 
8*  Criminal  law  <S^=>507(1) — ^Police  officers,  prevented  by  police  commissioner 
from  performing  their  duty  by  threats,  held  accomplices  of  commissioner. 

Where  a  police  commissioner  was  indicted  for  attempting  to  prevent 
police  officers  from  performing  their  duty,  that  defendant  by  means  of 
threats  procured  the  officers  to  desist  from  making  an  arrest  ^Id  not  to 
relieve  them  from  being  accomplices  in  the  crime  charged,  under  Penal 
Law,  S  1841. 
t.  Indictment  and  Information  ^=^10^— Indictment  on  uncorroborated  iesOr 
mony  of  police  officers  dismissed. 

Where  an  indictment  is  found  solely  on  uncorroborated  testimony  of 
police  officers,  who  are  deemed  accomplices  of  defendant  in  crimes  charged 
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against  him,  a  motion  to  dismiss  will  be  granted,  with  leave  to  resabmit 
the  case  to  the  grand  jury. 

Augustus  Drum  Porter  was  indicted  for  omitting  to  perform  a  public 
duty*  enjoined  on  him  as  a  public  officer,  and  for  attempting  to  prevent 
an  executive  officer  from  performing  his  duty.  On  motion  to  set 
aside  indictment    Motion  granted,  with  leave  to  resubmit  charges. 

Edward  Swann,  Dist.  Atty.,  and  Felix  C.  Benvenga,  Asst.  Dist.  Atty., 
both  of  New  York  City,  for  the  People. 
Martin  W.  Littleton,  of  New  York  City,  for  defendant. 

ROSALSKY,  J.  On  M^rch  22,  1920,  the  defendant  was  indicted 
by  the  grand  jury  upon  three  counts,  the  first  and  second  of  which  al- 
lege that  the  defendant  committed  the  crime  of  willfully  omitting  to 
perform  a  public  duty  enjoined  by  law  upon  him  as  a  public  officer 
(Penal  Law  [Consol.  Laws,  c.  40]  §  1841),  and  the  third  count  alleges 
that  the  defendant  committed  the  crime  of  attempting,  by  means  of  a 
threat,  to  deter  and  prevent  an  executive  officer  from  performing  a  duty 
imposed  by  law  upon  such  officer  (Penal  Law,  §  1824).  On  consent  of 
the  district  attorney,  the  defendant  was  furnished  with  a  copy  of  the 
minutes  of  the  grand  jury,  and  he  now  moves  to  set  aside  the  indict- 
ment, principally  on  the  ground  that  it  was  founded  upon  the  uncorrob- 
orated testimony  of  accomplices.    Code  Cr.  Proc.  §  399. 

It  is  necessary  briefly  to  refer  to  some  of  the  proof  presented  to 
the  grand  jury,  with  a  view  to  determining  whether  the  claim  of  the 
defendant  warrants  the  deduction  that  Police  Officers  Wheelwright  and 
Sorger  are  accomplices,  and,  if  so,  whether  the  record  is  barren  of 
proof  tending  to  corroborate  their  testimony.  Police  Officers  Wheel- 
wright and  Sorger,  on  the  night  of  November  12,  1919,  went  to  the 
premises  324  West  Ninety-Sixth  street,  in  the  borough  of  Manhattan, 
county  of  New  York,  for  the  purpose  of  ascertaining  whether  one 
Adele  Goodell  conducted  an  apartment  on  the  third  floor  of  said  prem- 
ises in  a  disorderly  manner.  They  secreted  themselves  on  the  landing 
between  the  third  and  fourth  floors  of  this  building,  and  kept  the 
apartment  of  the  Goodell  woman  under  observation,  and  at  about  11 
o'clock  that  night  they  saw  the  defendant  and  a  woman  enter  the  Good- 
ell apartment.  The  police  effected  an  entrance  into  the  apartment  and 
immediately  proceeded  to  the  second  bedroom;  they  forced  the  door 
and  entered  the  room,  in  which  they  found  the  defendant  dressed  in 
his  underwear  and  wearing  his  socks,  and  the  woman  was  entirely  nude, 
lying  in  bed. 

Police  Officer  Wheelwright  told  the  defendant  that  he  was  going  to 
place  the  woman  who  was  with  him  in  the  room  under  arrest.  The 
defendant  told  Officer  Wheelright  that  he  wanted  to  speak  to  him,  and 
they  both  went  into  an  adjoining  room,  while  Police  Officer  Sorger 
remained  in  the  room  with  the  woman.  The  defendant  then  told 
Wheelwright  that  he  was  Third  Deputy  Police  Commissioner  Porter 
and  showed  his  credentials.  Officer  Wheeler  told  him  that  he  was  sor- 
ry, but  that  he  must  arrest  the  woman,  and,  upon  being  told  by  the  de- 
fendant not  to  do  so.  Officer  Wheelwright  conferred  with  Officer  Sor- 
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gcr  and  told  him  who  the  defendant  was,  whereupon  these  officers  per- 
mitted the  defendant  and  the  woman  to  leave  the  premises  without  ar- 
resting her.  The  police,  however,  arrested  the  Goodell  woman  on  a 
charge  of  keeping  a  disorderly  house.  It  was  stated  by  both  sides  that 
she  was  tried  in  the  Court  of  Special  Sessions  and  acquitted  of  this 
^charge. 

[1]  From  the  evidence  it  is  clear  that  the  only  reasonable  conclusion 
to  be  drawn  is  that  Police  Officers  Wheelwright  and  Sorger  conspired 
with  the  defendant  not  to  arrest  the  woman  referred  to  in  the  indict- 
ment as  Jane  Doe.  In  the  criminal  arrangement  to  aid  the  defendant 
in  liberating  this  woman,  these  officers  must  be  condemned  as  accom- 
plices as  a  matter  of  law.  Their  misconduct  brings  them  within  the 
generally  accepted  test  that — 

"To  constltnte  an  accomplice  one  must  be  so  connected  with  a  crime  that  at 
common  law  he  might  himself  have  been  convicted  either  as  the  principal  or 
as  an  accessory  before  the  fact.  To  warrant  snch  a  conviction  the  one  accused 
most  have  taken  part  in  the  perpetration  of,  or  preparation  for,  the  crime, 
with  intent  to  assist  in  the  crime.  Every  act  which  may  have  a  tendency  to 
assist  in  the  perpetration  of  the  crime  is  not,  of  absolute  necessity,  criminal. 
Before  it  will  have  that  effect  it  must  have  been  done  with  the  intention  on 
the  part  of  the  actor  that  it  shall  aid  in  the  commission  of  the  crime."  Peoi^e 
V.  Zucker,  20  App.  Div.  368,  365,  46  N.  Y.  Supp.  766,  767;  Id.,  154  N.  Y.  770. 
49  N.  B.  1102;  People  v.  Bright,  203  N.  Y.  73,  96  N.  B.  362,  Ann.  Gas.  1913A, 
771 ;  People  v.  Sweeney,  213  N.  Y.  87, 106  N.  B.  913 ;  People  v.  Swersky,  216  N. 
Y.  471,  111  N.  B.  212 ;  People  v.  Cohen,  223  N.  Y.  406, 119  N.  B.  886;  People  v. 
Doyle,  107  Misc.  Kep.  268,  177  N.  Y.  Supp.  641. 

The  people  contend  that  the  acts  charged  against  the  defendant  in  the 
first  count,  namely,  "that  the  defendant  unlawfully  did  fail,  refuse,  and 
neglect  to  direct  and  command  Police  Officers  Wheelwright  and  Sorger 
to  arrest  Jane  Doe,  but,  on  the  contrary,  he  willfully  did  direct  and  com- 
mand them  not  to  arrest  Jane  Doe,"  were  of  such  a  character  that  they 
could  be  committed  only  by  a  superior  officer,  and  that,  since  neither 
police  officer  possessed  the  power  and  authority  of  a  deputy  police 
commissioner,  it  was  legally  impossible  for  the  police  officers  to  par- 
ticipate in  any  of  these  acts.  The  police  officers  could  not,  of  course, 
be  guilty  of  these  acts  charged  against  the  defendant  with  respect 
to  his  directing,  inducing,  or  commanding  them  not  to  arrest  the 
"woman,"  since  they  possessed  none  of  the  powers  of  the  defendant. 

But  the  learned  district  attorney  overlooks  a  very  important  and 
material  allegation  contained  in  this  count,  namely,  "that  the  defendant 
willfully  did  fail,  refuse,  and  neglect  to  arrest  Jane  Doe."  Witli  respect 
to  this  allegation,  the  law  and  the  rules  of  the  police  d^artment 
impose  a  plain  duty,  not  only  upon  the  deputy  police  commissioner,  but 
upon  every  police  officer,  to  arrest  and  apprehend  persons  committing 
crimes  and  violating  the  laws  of  the  state  of  New  York  and  the  ordi- 
nances of  the  city  of  New  York.  It  is  manifest  that  the  acts  charged 
against  the  defendant  and  the  police  officers  come  within  this  allega- 
tion of  the  indictment 

From  the  evidence  before  the  grand  jury,  the  only  inference  to  be 
drawn  is  that  the  defendant  and  the  officers  were  concerned  in  the 
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crime  of  willfully  omitting  to  perform  a  public  duty  enjoined  by  law 
upon  public  officers  for  failing,  neglecting,  and  refusing  to  arrest 
Jane  Doe:  This  is  the  gist  of  the  crime  charged  in  the  first  and  sec- 
ond counts,  and  this  is  the  crime  that  the  defendant  and  the  police  offi- 
cers were  all  capable  of  committing.  They  were  all  concerned  in  the 
scheme  not  to  arrest  Jane  Doe,  and  each  one  of  the  public  officers 
aided  and  abetted  the  other  in  the  commission  of  the  crime.  Penal 
Law,  §  2.  When  the  defendant,  as  charged  in  the  first  count,  willfully 
directed  and  commanded  the  police  officers,  in  violation  of  their  duty, 
not  to  arrest  Jane  Doe  and  permit  her  to  go  free,  and  the  police  officers, 
yielding  to  his  inducement,  direction,  and  command,  failed  to  arrest 
her  for  a  violation  of  the  law  committed  in  their  presence,  all  of  the 
parties  to  this  arrangement  and  understanding  became  members  of  the 
same  conspiracy  to  violate  their  duty  as  public  officers,  and  they  all 
•became  concerned  in  the  crime  of  willfully  omitting  to  perform  a  pub- 
lic duty  enjoined  by  law  upon  them  as  public  officers. 

The  fact  that  Officers  Wheelwright  and  Sorger  may,  for  some  rea- 
son, be  incapable  of  committing  the  same  or  some  of  the  acts  attributed 
to  the  defendant  with  respect  to  his  public  duty,  is  not  material  (People 
v.  McKane,  143  N.  Y.  455,  38  N.  E.  950),  so  long  as  the  police  officers 
were  concerned  with  him  in  the  commission  of  the  substantive  crime 
charged  against  him  in  the  first  count.  It  is  impossible  to  segregate 
the  acts  of  the  alleged  criminality  on  the  part  of  the  defendant  and  the 
two  police  officers.  According  to  the  district  attorney's  own  theory 
of  the  case,  he  specifically,  in  the  second  count,  charges  the  police 
officers  with  willful  neglect  of  duty,  and  the  defendant  with  having  aid- 
ed and  abetted  them  in  the  commission  of  that  crime. 

It  is  urged  by  the  people  that,  inasmuch  as  the  police  officers,  under 
threats  and  coercion  of  their  superior — ^the  defendant— obeyed  his  di- 
rection not  to  arrest  Jane  Doe,  they  cannot  be  deemed  accomplices,  but 
should  be  viewed  as  "victims."  To  adopt  this  suggestion,  that  the  po- 
lice officers  be  regarded  as  victims,  instead  of  perpetrators  of  or  par- 
ticipants in  the  crime  charged  in  the  first  and  second  counts,  would  be 
introducing  a  dangerous  doctrine  into  the  criminal  law,  and  would  be 
subversive  of  the  best  interests  of  organized  society.  It  is  essential  to 
an  orderly  administration  of  justice  that  no  discretion  be  vested  in  a 
police  officer  to  flout  a  duty  enjoined  upon  him  by  law,  where  there  is 
proof  that  the  criminal  law  has  been  violated.  A  public  officer  should 
be  held  to  a  strict  performance  of  and  responsibility  for  the  duties 
which  the  law  enjoins  upon  him. 

While  it  may  be  conceded  that  the  official  position  of  the  defendant 
may  have  instilled  fear  in  the  police  officers  that,  if  they  did  not 
obey  him,  they  might  be  oppressed  or  penalized,  nevertheless,  such 
a  belief  on  their  part  cannot  excuse  their  conduct  of  granting  immunity 
to  a  violator  of  the  law.  The  police  officers  were  not  subjected  to 
duress  when  they  yielded  to  the  command  of  the  defendant  not  to  ar- 
rest Jane  Doe.  If  the  defendant  had  threatened  the  police  officers  with 
instant  death  or  grievous  bodily  harm  unless  they  obeyed  him,  and  the 
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police  officers  entertained  reasonable  apprehension  for  their  lives  or 
safety,  then  and  then  only,  could  their  failure  to  arrest  Jane  Doe  be 
legally  excused. 

Section  859  of  the  Penal  Law  embodies  thie  recognized  and  well- 
established  rule  on  this  subject.    This  section  provides  as  follows : 

"Where  a  crime  Is  committed  or  participated  in  by  two  or  more  personSp 
and  is  committed,  aided,  or  participated  in  by  any  one  of  them,  only  because, 
during  the  time  of  its  commission,  he  is  compeUed  to  do,  or  to  aid  or  partici- 
pate in  the  act,  by  threats  of  another  person  engaged  in  the  act  or  omission, 
and  reasonable  apprehension  on  his  part  of  Instant  death  or  grievons  bodily 
harm,  in  case  he  refuses,  the  threats  and  apprehension  constitute  duress,  and 
excuse  him." 

Prof.  Wharton,  in  his  celebrated  treatise  on  Criminal  Law,  in  dis- 
cussing the  question  of  acts  committed  by  a  person  due  to  coercion, 
compulsion,  and  duress,  states'the  following: 

"The  fact  that  a  crime  is  committed  under  coercion  and  compulsion,  in 
fear  of  instant  death,  may  be  set  up  as  a  defense  to  the  prosecution  fer  the 
commission  of  such  crime;  but,  to  be  available  as  a  defense,  the  fear  must 
be  well  founded,  and  immediate  and  actual  danger  of  death  or  great  bodily 
harm  must  be  present,  and  the  compulsion  must  be  of  such  a  character  as 
to  leave  no  opportunity  to  accused  for  escape  or  self-defense  in  equal  combat 
It  would  be  a  most  dangerous  rule  if  a  defendant  could  shield  himself  from 
prosecution  for  crime  by  merely  setting  up  a  fear  from  or  because  of  a  threat 
of  a  third  person.  Section  383.  The  fact  that  an  act  la  done  by  an  officer 
of  the  government,  or  an  agent  or  representative  of  the  government  acting 
under  the  direction  of  a  superior  officer  of  the  government,  will  not  constitute 
a  ground  of  defense,  and  exempt  the  person  so  acting  from  personal  liability 
for  the  wrongful  act;  the  official  position  affords  no  immunity  from  criminal 
prosecution."    Section  377. 

The  same  rule  applies  with  respect  to  the  omission  to  perform  an  act 
enjoined  by  law. 

In  People  ex  rel.  Eggers  v.  Bingham,  121  App.  Div.  593,  106  N.  Y. 
Supp.  330,  affirmed  190  N.  Y.  566,  83  N.  E.  1129.  the  court  said: 

"Even  if  he  [the  relator  being  a  police  officer]  refrained  from  the  per- 
formance of  his  duty  in  obedience  to  the  request  of  HoweU,  this  cannot,  of 
course,  excuse  his  conduct.  If  he  had  knowledge  that  the  law  was  b^ng 
violated,  it  was  his  duty  to  suppress  the  violation ;  but  if,  in  failing  to  do  this, 
he  acted  under  orders  of  his  superior,  we  think  the  punishment  was  too 
severe."    121  App.  Div.  586,  106  N.  Y.  Supp.  331. 

[2]  It  is  also  urged  that  the  police  officers  cannot  be  deemed  ac- 
complices of  the  defendant  with  respect  to  the  third  count,  because 
they  could  not  be  indicted  for  the  same  crime.  This  contention  is  with- 
out force.  The  question  whether  a  witness  is  the  accomplice  of  a 
defendant  depends,  not  upon  the  charge  in  the  indictment,  but  upon 
the 'evidence  establishing  that  the  witness  was  jointly  concerned  with 
the  defendant  in  the  commission  of  a  crime.  This  rule  is  very  tersely 
stated  by  Mr.  Justice  McLaughlin  in  People  v.  Hyde,  156  App.  Div. 
618,  627,  141  N.  Y.  Supp.  1089,  1095  in  which  case  the  eminent  and 
learned  jurist  said : 
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"But,  In  the  natare  of  things,  one  Is  or  is  not  an  accomplice  of  another,  not 
because  he  is  or  is  not  indictable  for  the  same  or  another  offense,  or  by 
reason  of  the  form  of  the  punishment  which  the  statute  has  prescribed; 
hut  by  reason  of  what  he  has  done,  and  of  the  part  which  he  has  taken  in 
the  commission  of  the  crime,  and  it  would  seem,  under  section  2  of  the  Penal 
Law,  that  notwithstanding  the  giving  and  the  receiving  of  a  bribe  are  made 
distinct  crimes,  yet  the  giver  may  be  indicted  as  a  principal  in  the  crime  of 
receiving,  and  vice  versa." 

People  V.  Maynard,  151  App.  Div.  790,  137  N.  Y.  Supp.  19,  is  to  the 
same  effect    In  People  v.  Hyde,  supra,  the  learned  judge  further  said: 

'The  subject  was  discussed  at  some  length  by  the  Supreme  Judicial  Court 
of  Massachusetts  in  Commonwealth  v.  Smiih,  11  Allen,  243 ;  the  question  being 
whether  a  suborner  of  perjury  was  an  accessory  before  the  fact  of  the  per- 
jurer. The  court  said:  *The  crime  of  subornation  of  perjury  is  clearly  in 
its  nature  that  of  an  accessory  before  the  fact  to  the  perjury.  Both  perjury 
and  subornation  are  felonies  under  our  statute,  being  punishable  by  imprison- 
ment in  the  state  prison.  *  *  •  Whoever  procures  a  felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  person,  is  an  accessory  before  the 
fact,  for  it  is  not  necessary  that  there  should  be  any  direct  communication 
between  the  accessory  and  the  principal.  •  ♦  ♦  And  the  accessory  is  a 
felon,  though  his  felony  is  different  in  kind  from  that  of  the  principal. 
*  *  *  So  it  is  said  to  be  a  principle  in  law  which  can  never  be  controvert- 
ed that  he  who  procures  a  felony  to  be  done  is  a  felon.  •  •  •  We  can- 
not see  that  the  application  of  these  principles  is  changed  when  the  crime  of 
the  accessory  before  the  fact  is  made  by  statute  a  substantive  felony.  The 
object  of  making  it  a  substantive  felony  may  be  either  to  provide  a  distinct 
or  milder  punishment  upon  conviction,  or  to  authorize  the  indictment  and  con- 
viction of  the  accessory  where  the  principal  has  sot  been  convicted.'  In 
People  V.  Evans,  40  N^  Y.  1,  it  was  held  that  the  subornation  of  perjury 
may  not  be  proved  by  the  uncorroborated  testimony  of  the  person  suborned, 
and  In  People  v.  Gilhooley  (108  App.  Div.  234,  affirmed,  187  N.  Y.  551)  it 
was  assumed  that  the  perjurer  was  the  accompUce  of  the  suborner/' 

From  these  cases  it  is  apparent  that  it  does  not  necessarily  follow, 
because  a  witness  who  committed  certain  acts  cannot  be  convicted  of 
the  precise  crime  as  the  person  with  whom  he  was  concerned  in  the 
commission  of  a  crime,  he  is  not  to  be  deemed  an  accompUce.  This 
theory  has  also  been  exploded  with  respect  to  the  relationship  between 
a  thief  and  the  receiver.  Larceny  and  criminally  receiving  stolen  prop- 
erty are  separate  and  distinct  crimes,  and  still  the  courts  have  held  that 
the  thief  is  an  accomplice  of  the  receiver.  People  v.  Willard,  159  App. 
Div.  19,  143  N.  Y.  Supp.  1032;  People  v.  Markus,  168  App.  Div.  184, 
153  N.  Y.  Supp.  237;  People  v.  Kudon,  173  App.  Div.  342,  158  N.  Y. 
Supp.  817. 

[3]  The  third  count  of  the  indictment  would  be  valid  if  the  proof 
established  that  the  police  officers  and  the  defendant  had  not  entered 
into  a  conspiracy  to  violate  the  law.  The  fact  that  the  defendant,  by 
means  of  a  threat,  procured  the  police  officers  to  violate  their  duty, 
does  not  relieve  them  from  being  accomplices  in  the  crime  charged 
under  Section  1841  of  the  Penal  Law.  It  therefore  makes  no  difference 
that  the  police  officers  could  not  be  prosecuted  under  se<!tion  1824  of 
the  Penal  Law,  since  the  defendant,  as  has  already  been  shown,  could 
be  indicted  undier  section  2  of  the  Penal  Law,  as  a  principal  m  the  crime 
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committed  by  the  police  officers,  and  they,  in  turn,  could  also  be  indict- 
ed for  aiding  and  abetting  the  defendant  in  the  crime  committed  by  him. 
Penal  Law,  §  1841. 

[4]  The  next  question  to  be  determined  is  whether  there  was  any 
evidence  corroborating  the  testimony  of  Police  Officers  Wheelwright 
and  Sorger  to  have  warranted  the  grand  jury  in  returning  an  indict- 
ment against  the  defendant.  I  have  carefully  read  the  testimony  of 
Police  Officer  Gushing,  and  I  fail  to  find  anything  in  his  testimony 
which  in  the  slightest  degree  tends  to  corroborate  his  brother  officers. 
The  Gode  of  Griminal  Procedure  expressly  provides  that : 

"A  conviction  cannot  be  had  upon  the  testimony  of  an  accomplice,  unless 
he  be  corroborated  by  each  other  evidence  as  tends  to  connect  the  defendant 
with  the  conunlsslon  of  the  crime"    CodTe  Cr.  Proc.  S  399. 

It  also  provides  that  an  indictment  should  not  be  found  by  the  grand 
jury  unless — 

"aU  the  evidence  before  them,  taken  together,  is  such  as  in  their  Judgment 
would,  if  unexplained  or  uncontradicted,  warrant  a  conviction  by  the  trial 
jury."     Section  258. 

It  is  manifest,  therefore,  that,  if  the  only  testimony  before  the 
grand  jury  is  the  testimony  of  accomplices,  it  cannot  be  said  to  be  suffi- 
cient, if  unexplained  or  uncontradicted,  to  warrant  a  conviction  by  the 
trial  jury.  People  v.  Sweeney,  213  N.  Y.  37,  42,  106  N.  E.  913.  These 
considerations  lead  me  to  the  conclusion  that  the  case  against  the 
defendant  rests  entirely  upon  the  uncorroborated  testimony  of  two  ac- 
complices, and  that  the  grand  jury,  therefore,  was  not  justified  in  pre- 
senting the  defendant  for  trial. 

The  motion  of  the  defendant  to  set  aside  the  indictment  is  granted, 
but  with  leave  to  the  district  attorney  to  resubmit  the  charges  to  the 
same  or  another  grand  jury. 

Motion  granted. 
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(U6  Misc.  Rep.  267) 

Id  re  KENNEDIES  ESTATE. 

(Snrrogate'i  Court,  New  York  County.    July  18^  1921.) 

Executors  ami  aJBriiiiatnitora  <»=s>2S2— TemiiorMry  aAwinJHtratora^  toodatttDg 
aotive  business^  held  not  duurgeaUe  wilh  failune  to  make  tompmrary  tax 
payment. 

Temporary  admlniatrators  will  not  be  surcharged  with  the  interest  in- 
curred by  their  foilnre  to  make  a  temporary  transfer  tax  payment,  where 
it  appeared  that  they  were  condncUng  an  active  business  and  that  it  was 
to  the  Interest  of  the  estate  that  sufficient  funds  to  run  the  business  be 
kept  on  hand,  and  especially  where  the  objectants  to  the  account  were 
employed  in  the  conduct  of  that  business,  and  knew  the  temporary  pay- 
ment had  not  been  made,  but  did  not  request  the  making  of  such  payment, 
or  institute  transfer  tax  proceedings. 

In  the  matter  of  the  estate  of  Andrew  F.  Kennedy.  On  objection 
to  the  final  account  of  temporary  administrators.  Objections  over- 
ruled. 

See,  also,  110  Misc.  Rep.  92,  179  N.  Y.  Supp.  765. 

Daniel  J.  Mooney,  of  New  York  City,  for  temporary  administra- 
tor Geagan. 

Wayland  &  Bernard,  of  New  York  City  (Richard  Remsen,  of  New 
York  City,  of  counsel),  for  temporary  administrator  McCann. 

Joseph  G.  Cohen,  of  New  York  City  (Henry  W.  Jessup,  of  New 
York  City,  of  counsel),  for  temporary  administrators. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Thomas  B. 
Gilchrist,  of  New  York  City,  of  counsel),  for  contestants. 

J.  Fairfax  McLaughlin,  of  New  York  City,  special  guardian  for  in- 
fants. 

COHALAN,  S.  In  this  accounting  by  the  temporary  administra- 
tors, three  legatees  and  devisees  have  objected  to  the  failure  of  said 
temporary  administrators  to  make  any  payment  on  account  of  the 
transfer  tax  due  during  the  period  of  18  months  from  the  death  of  the 
decedent.  They  claim  that  the  temporary  administrators  should  be 
surcharged  with  the  penalty  or  interest  at  the  rate  of  10  per  cent,  per 
annum  on  the  amount  of  the  transfer  tax  from  the  date  of  the  death  of 
the  testator. 

The  testator  conducted  a  haberdashery  business  at  No.  12  Cortlandt 
street.  He  devised  the  premises  at  No.  12  Cortlandt  street  to  the 
three  objectants.  He  also  bequeathed  to  them  the  said  business,  share 
and  share  alike.  One  of  the  objectants  was  employed  as  cashier  by 
the  decedent,  another  as  shoe  salesman  in  charge  of  the  shoe  de- 
partment and  another  as  a  salesman  in  the  "Gents'  Furnishings  De- 
partment." During  the  conduct  of  the  said  business  by  the  tempo- 
rary administrators  these  three  persons  were  continued  in  their  several 
emplo3ntnents.  All  of  the  disbursements  by  the  temporary  administra- 
tors were  made  under  the  direct  supervision  of  the  legatee  who  acted 
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as  cashien  Purchases  for  the  other  departments  were  made  under 
the  direct  supervision  of  all  three'  objectants.  The  will  contest  was 
terminated  by  a  decision  by  the  Court  of  Appeals. 

Because  of  the  pendency  of  this  litigation  undoubtedly  any  penalty 
will  be  remitted  to  6  per  cent,  upon  proper  appUcation  to  this  court 
It  appears  that  the  temporary  administrators  received  3  per  cent  in- 
terest upon  any  fimds  on  hand.  It  also  appears,  that  by  making 
purchases  of  merchandise  for  cash  the  temporary  administrators  re- 
ceived discounts  amounting  to  about  $15,000. 

The  accountants  would  not  be  required  to  make  a  temporary  pay- 
ment on  account  of  transfer  tax,  if  thereby  they  would  be  prevented 
from  having  on  hand  at  the  end  of  their  administration  sufficient 
funds  to  pay  commissions  and  other  administration  expeases.  The 
accounts  show  that  at  the  termination  of  their  duties  the  temporary 
administrators  had  on  hand  the  sum  of  $24,328.06.  The  temporary 
payment  made  subsequently  by  the  executors  was  $25,000.  The  busi- 
ness was  an  active  one,  and  it  was  important  for  the  temporary  ad- 
ministrators to  have  always  on  hand  sufficient  cash  to  meet  current 
obligations.  The  temporary  administrators  would  have  been  in  a 
difficult  position,  if  they  had  to  borrow  to  pay  bills.  Furthermore,  a 
high  rate  of  interest  would  have  been  paid. 

These  objectants  exercised  personal  supervision  over  all  expendi- 
tures. They  never  requested  the  temporary  administrators  to  make  a 
temporary  payment  The  objectants  could  have  instituted  a  transfer 
tax  proceeding,  but  did  not  do  so. 

The  responsibility  of  conducting  such  an  active  business  was  an 
unusual  one,  and,  under  the  circumstances,  I  do  not  think  the  tempo- 
rary administrators  should  be  surcharged  for  their  failure  to  make  a 
temporary  payment  on  the  transfer  tax. 

Decreed  accordingly. 
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SMITH  V.  ENDICOTT-JOHNSON  CORPORATION, 

(Supreme  Court,  Broome  County.    July  31,  1921.) 

L  Asstgranents  <S=s>26— Cause  of  aetioo  of  jodfe;iiNnt  creditor  for  refusal  to 
honor  simiisluiieiit  aasisnable. 

A  judgment  creditor's  cause  of  action  against  the  judgment  debtor's 
employer  for  failure  of  the  employer  to  recognize  and  honor  a  garnishee 
execution  issued  on  the  judgment  is  a  chose  in  action  and  assignable. 

2.  Rxeeution  0=s>359 — Garnishee  law  constitutiQiial. 

Code  Cly.  Proc.  §  1391,  the  garnishee  law,  under  which  is  brought  an 
action  by  a  judgment  creditor  against  the  judgment  debtor's  employer 
for  failure  of  the  latter  to  recognize  and  honor  garnishee  execution  issued 
on  the  judgment,  is  constitutional. 

8.  Exeeatlon  <d=»420fii.  New,  voL  10  Key-No.  Seriea^ln  actton  for  failure  to 
honor  garnishee  execution^  employer  can  raise  issue  of  en^^oyment. 

In  an  action  under  Code  Civ.  Proc.  §  1391,  to  recover  for  failure  of  a 
judgment  debtor's  employer  to  recognize  and  honor  garnishee  execution 
issued  on  judgment  in  favor  of  plaintiff  judgment  creditor,  defendant 
can  raise  on  trial  the  issue  of  whether  or  not  there  was  any  employment 
of  the  judgment  debtor  by  it. 

4.  Exeeution  <@=»4!Mfii,  New,  yoL  10  Key-No.  Seriea— Employer,  which  re^ 

tained  garnishee  OKeeutioa  while  Judgment  debtor  in  its  employ,  cannot 
claim  benefit  of  defense  of  no  employment. 

The  Code  authorizing  earnings  or  wages  to  become  due  to  be  subject  to 
execution,  where  an  employer  retained  garnishee  execution  during  the 
period  while  the  judgment  debtor  was  in  its  employ,  it  cannot,  in  the 
judgment  creditor's  action  against  it  under  Code  Civ.  Proc.  §  1391,  to  re- 
cover for  its  failure  to  honor  the  garnishee  execution,  claim  the  benefit 
of  the  defense,  which  otherwise  might  be  meritorious,  that  the  judgment 
debtor  was  not  at  the  time  in  its  employ. 

5.  Execution  <9=>420JJ8,  New,  vol.  10  Key-No.  Series— Garnishee  exeentioo  be- 

came Hen  on  wacea  becoming  doe  after  serviee  of  order. 

Under  Code  Civ.  Proc.  §  1391,  garnishee  execution  against  a  judgment 
debtor's  employer  became  a  lien  on  the  wages  which  became  due  after 
the  service  of  the  order  by  reason  of  the  employer's  retention  of  the  ex- 
ecution and  the  waiver  of  the  right  which  the  employer  had  to  modify  or 
vacate  it. 

f.  Execution  <8=»420H,  New,  vd.  10  Key-No.  Series— Order  and  exeeution  not 
invalid  because  requiring  eoUeellon  of  10  per  eent.,  Imspeetive  of  ai- 
lowanee  when  waces  found  below  statutory  minimunk 

Garnishee  order  and  execution,  requiring  the'  collection  of  10  per  cent, 
of  the  wages  earned  by  the  judgment  debtor,  without  making  an  allow- 
ance for  weeks  in  which  such  wages  might  fall  below  the  statutory  sum 
of  $12,  were  not  invalid. 

Action  by  William  H.  Smith  against  the  Endicott-Johnson  Corpo- 
ration.   Judgment  for  plaintiff. 

Moe  Goldstein,  of  Binghamton,  for  plaintiff. 
Maurice  E.  Page,  of  Binghamton,  for  defendant. 

McCANN,  J.  This  action  vy^as  brought  under  the  provisions  of 
section  1391  of  the  Code  of  Civil  Procedure,  for  the  purpose  of  re- 
covering for  the  failure  of  the  defendant  to  reco^ize  and  honor  cer- 
tain garnishee  execution  issued  on  three  different  judgments,  amount- 

^s»For  other  cases  *<«€  same  topic  &  KfiY-NUMBER  in  aU  Key-Numbered  Dtgests  A  Indexes 
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ing  to  $97.87  and  interest  thereon.  The  complaint  sets  forth  three  cai^ 
es  of  action  and  alleges : 

First.  That  Fred  Shaw  and  Earl  Shaw  duly  recovered  a  judgment 
against  Clinton  L.  Ogden  for  $32.48  in  the  City  Court  of  Binghamton. 
on  September  12,  1918;  that  a  transcript  of  said  judgment  was  filed 
in  Broome  county  clerk's  office  on  the  18th  day  of  September,  1918, 
and  that  said  judgment  thereupon  became  a  judgment  of  the  Broome 
County  Court ;  that  an  execution  against  the  property  of  said  judgment 
debtor  was  duly  issued  and  returned  to  the  sheriff  as  uncollected; 
that  thereafter,  and  on  April  7,  1919,  an  application  was  made  to  Hon. 
Benjamin  Baker,  Broome  County  Judge,  for  an  order  to  issue  an  ex- 
ecution against  the  wages  of  the  said  judgment  debtor,  who  it  was 
alleged  was  at  that  time  in  the  employ  of  the  defendant.  The  affidavit 
upon  which  said  order  was  granted  was  made  by  the  attorney  for  the 
judgment  creditors,  and  stated  that  the  judgment  debtor  was  at  that 
time  employed  by  said  Endicott- Johnson  Corporation  as  a  painter  and 
receiving  the  sum  of  $30  a  week  as  wages,  and  that  there  was  then  due 
and  owing  to  the  judgment  debtor,  and  would  thereafter  become  due 
and  owing,  a  sum  in  excess  of  $12  a  week.  The  order  contained  the 
usual  provisions  of  a  garnishee  order,  so  called,  and  on  the  12th  day 
of  April,  1919,  was  duly  served  upon  an  officer  of  the  defendant.  It 
appears  from  the  testimony  produced  upon  the  trial  that  the  Endicott- 
Johnson  Company,  a  copartnership,  was  doing  business  in  Endicott, 
N.  Y.,  up  to  and  including  April  17,  1919,  and  that  the  defendant  was 
incorporated  as  a  domestic  corporation  under  the  laws  of  the  state  of 
New  York ;  its  certificate  having  been  filed  in  the  office  of  the  secretary 
of  state  on  March  31,  1919,  and  in  the  office  of  Broome  county  clerk 
on  April  1,  1919.  On  April  17,  1919,  the  defendant  took  over  all  the 
assets  and  assumed  all  the  liabilities  of  the  said  copartnership.  The 
judgment  debtor  was  employed  by  said  copartnership  down  to  axid 
including  April  17,  1919,  and  from  that  date  to  January  17,  1919,  and 
from  that  date  to  January  24,  1920,  he  was  employed  by  the  defendant. 
It  also  appears  that  for  the  week  ending  April  12,  1919,  there  was 
earned  by  the  judgment  debtor  from  said  copartnership  the  sum  of 
$30.16,  and  for  the  first  four  days  of  the  week  ending  April  19,  1919, 
to  wit,  April  14,  1919',  to  April  17,  1919,  inclusive,  his  wages  were 
$  J  3.35,  and  the  total  amount  due  from  said  copartnership  to  said  judg- 
ment debtor  was  $43.51.  It  also  appears  that  subsequent  to  April  17, 
1919,  the  average  weekly  earnings  of  the  judgment  debtor  from  the 
defendant  corporation  were  about  $28  to  $35  a  week,  and  that  there 
was  a  sufficient  sum  coming  from  the  defendant  to  the  judgment  debt- 
or to  pay  the  judgment  in  question,  if  10  per  cent,  had  been  deducted 
weekly  from  such  wages.  This  cause  of  action  alleges  the  assignment 
of  the  judgment  and  of  the  garnishee  execution,  and  of  all  the  right, 
title,  and  interest  therein,  to  the  plaintiff  in  this  action. 

The  second  cause  of  action  alleges  that  a  judgment  was  duly  obtain- 
ed in  Justice's  Court  of  Union,  Broome  county,  N.  Y.,  on  December 
10,  1919,  for  the  sum  of  $26.45,  in  favor  of  Oscar  M.  Austin  against 
Bert  L.  Lindsley;  that  a  transcript  of  such  judgment  was  filed  in 
Broome  county  clerk's  office  on  December  17,  1919;   that  said  judg- 
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ment  thereupon  became  a  judgment  of  the  Broome  County  Court,  and 
that  an  execution  against  the  property  of  said  judgment  debtor  was  is- 
sued and  was  returned  as  uncollectible;  that  on  February  17,  1920, 
upon  an  affidavit  verified  by  the  judgment  creditor's  attorney,  an  order 
was  granted  by  the  Broome  County  Judge,  under  the  provisions  of 
section  1391,  against  the  wages  then  due  and  to  become  due  from  the 
defendant  to  the  judgment  debtor,  who,  it  was  all^[ed,  at  that  time  was 
an  employe  of  the  defendant  and  earning  wages  of  upwards  of  $12  a 
week ;  that  such  execution  was  served  upon  the  proper  official  of  the 
defendant;  that  the  judgment  debtor  was  actually  employed  by  the 
defendant  from  February  15,  1920,  to  July  24,  1920,  and  that  the  pay- 
ment of  wages  made  to  him  averaged  from  $25  to  $35  a  week,  and 
were  enough  in  amount  to  pay  the  judgment,  provided  10  per  cent, 
thereof  had  been  deducted  during  each  and  every  week  when  such  pay- 
ments equal  or  exceed  the  sum  of  $12.  It  is  further  allied  that  said 
judgment,  together  with  the  garnishee  execution,  and  all  the  right,  title, 
and  interest  of  the  judgment  creditors,  was  prior  to  the  commencement 
of  this  action  duly  assigned  to  the  plaintiff. 

The  third  cause  of^  action  sets  forth  that  the  plaintiff  recovered  a 
judgment  against  one  Charles  W.  Clark  for  $34.40  on  July  19,  1919,  in 
the  City  Court  of  Binghamton,  N.  Y.,  which  judgment  was  transcript- 
ed  to  the  Cotmty  Court  of  Broome  County,  and  that  an  execution  against 
the  property  of  the  judgment  debtor  was  duly  issued  thereon  and  was 
returned  uncollectible;  that  on  the  22d  day  of  September,  1919,  upon 
an  affidavit  verified  by  the  plaintiff's  attorney,  an  order  was  issued  by 
the  county  judge  of  Broome  county,  directing  an  execution  against 
the  wages  of  the  judgment  debtor  then  due  or  to  become  due  from  the 
defendant — it  being  alleged,  in  the  affidavit  upon  which  the  aforesaid  or- 
der was  granted,  that  said  wages  equaled  or  exceeded  the  sum  of  $12 
per  week;  that  the  said  execution  was  duly  served  upon  the  proper 
official  of  the  defendant  and  that  from  September  27,  1919,  until  July 
31,  1920,  the  wages  paid  by  the  defendant  to  the  said  judgment i  debtor 
averaged  about  $30  a  week,  and  that  the  total  sum  so  paid  would  have 
paid  the  execution  provided  10  per  cent,  of  each  weekly  wage  had  been  . 
deducted.  It  is  further  alleged  that  none  of  said  executions  were  ever 
paid  and  that  the  defendant  corporation  never  deducted  any  sum  what- 
soever from  the  wages  of  said  judgment  debtor,  nor  did  said  defend- 
ant ever  pay  to  the  plaintiff  or  to  any  one  other  than  the  judgment 
debtors  any  of  the  wages  so  earned. 

At  the  close  of  the  plaintiff's  case,  upon  the  trial  of  this  action,  de- 
fendant .moved  for  the  dismissal  of  the  complaint  and  for  a  nonsuit  and 
judgment  on  the  ground  that  neither  of  tlie  three  causes  of  action  al- 
leged in  the  complaint  had  been  proved  and  that  the  facts  as  proved 
did  not  constitute  a  cause  of  action  against  the  defendant.  Testimony 
was  offered  by  the  defendant  upon  the  various  defenses  interposed  in 
his  answer  and  the  matter  now  comes  up  for  decision  after  the  trial  of 
the  issues  involved. 

[1]  The  first  objection  raised  by  the  defendant  is  that,  this  being 
a  statutory  action,  the  same  cannot  be  assigned,  but  that  the  cause  of 
action  is  for  the  benefit  of  the  judgment  creditors  alone.    The  defend- 
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ant  in  his  brief  offers  no  authority  to  sustain  such  proposition,  and, 
inasmuch  as  this  is  a  chose  in  action,  I  know  of  no  reason  why  it  is  not 
assignable,  and  I  so  hold. 

[2]  The  second  and  third  objections  are  that  the  garnishee  law,  so 
called,  under  which  this  action  is  brought,  is  against  public  policy,  and 
that  the  provisions  of  such  act  are  unconstitutional.  It  is  sufficient 
answer  to  this  to  state  that  both  of  these  questions  have  been  passed 
upon  by  the  Court  of  Appeals  in  this  state  and  the  constitutionality 
and  validity  of  such  act  has  been  sustained.  Laird  v.  Carton,  196  N. 
Y.  169,  89  N.  E.  822,  25  L.  R.  A.  (N.  S.)  189;  Brearlcy  School  v. 
Ward,  201  N.  Y.  358,  94  N.  E.  1001,  40  L.  R.  A.  (N.  S.)  1215,  Ann, 
Cas.  1912B,  251.  I  therefore  pass  these  three  objections  without  fur- 
ther comment. 

As  to  the  first  cause  of  action  to  wit,  that  based  upon  judgment  ob- 
tained in  favor  of  Fred  A.  Shaw  and  Earl  Shaw  against  Clinton  L. 
Ogden,  a  further  objection  is  offered  that  at  the  time  of  the  granting 
of  the  order  and  of  the  service  of  the  execution  hereunder  against  the 
wages  of  the  judgment  debtor,  he,  the  latter,  was  not  in  the  employ  of 
the  defendant.  Defendant's  attorney  presents  a  very  elaborate  argu- 
ment upon  this  proposition  and  calls  attention  to  the  fact  that  at  the 
time  of  the  making  of  the  affidavit,  which  stated  that  the  judgment 
debtor  was  in  the  employ  of  the  defendant,  he  was  not  in  fact  in  such 
employ,  but  was  in  the  employ  of  the  Endicott- Johnson  copartnership, 
and  that  while  the  Endicott-Johnson  corporation,  the  defendant,  was 
then  in  existence,  and  the  garnishee  execution  was  served  upon  the 
proper  official  of  the  said  corporation,  there  was  a  misstatement  of 
fact  in  the  affidavit  upon  which  the  order  for  the  garnishee  execution 
was  granted,  and  that  therefore  the  order  was  ineffective  and  invalid, 
and  furthermore  that  the  execution  could  not  become  a  "levy"  upon 
such  wages  or  a  "continuing"  levy  against  the  wages  to  become  due 
unless  the  judgment  debtor  was  at  3ie  time  of  the  granting  of  the 
order  and  of  the  levy  of  the  execution,  actually  in  the  employ  of  the 
defendant  corporation. 

[3]'  This  raises  a  new  question,  and  my  attention  has  not  been  called 
to  any  precedent.  The  disposition  of  this  question  rests  also  in  part 
upon  the  proposition  as  to  whether  or  not  the  defendant  corporation 
was  bound  by  the  order,  or  whether  it  can  at  this  time  attack  the  order 
which  recited  the  fact  that  the  judgment  debtor  was  at  that  time  in  the 
employ  of  the  defendant  and  as  to  whether  the  defendant  can  raise  upon 
the  trial  of  this  actv>n  the  issue  as  to  whether  or  not  there  was  such 
employment.    I  believe  said  issue  may  now  be  raised. 

It  was  held  in  Van  Valkenburgh  v.  Bishop,  164  N.  Y.  Supp.  86,  in 
a  case  brought  under  the  same  section  of  the  Code,  that  the  employer 
might  raise  the  issue  as  to  whether  he  owed  the  judgment  debtor  a  debt. 
The  question  in  this  case  was  as  to  whether  or  not  alimony  payable  to 
the  judgment  debtor  was  a  debt  and  subject  to  execution.  The  court 
in  that  case  says : 

"At  the  threshold  of  the  Inquiry  the  question  Is  presented  whether  the 
order  directing  such  payment,  not  having  been  appealed  from  or  In  any  way 
modified,  Is  res  ad  judicata  on  the  rights  of  the  parties  to  the  present  action.** 
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The  reasons  of  the  opinion  are  then  given  and  conclude  with  the 
statement :  • 

"That  a  person  standing  in  the  position  of  the  present  defendant  may  have 
an  opportunity,  not  only  to  apply  for  a  modification  of  the  execution,  but 
also  for  a  Judgment  declaring  that  he  is  not  indebted  to  the  person  against 
whom  the  execution  has  been  issued." 

[4]  In  the  case  at  bar  I  might  add  that  while  I  beiieve  that  he  has 
the  right  to  raise  that  issue,  I  think  that  he  should  be  defeated  upon 
such  issue  by  reason  of  the  fact  that  the  language  of  the  Code  author- 
izes earnings  or  wages  to  become  due  to  be  subject  to  execution  and 
inasmuch  as  the  defendant  retained  the  execution  during  the  period 
while  the  judgment  debtor  was  in  its  employ,  it  cannot  now  claim  the 
benefits  of  a  defense  which  otherwise  might  be  meritorious. 

Upon  the  question  of  the  right  to  interpose  such  a  defense  in  this 
action,  I  also  cite  Rosenstock  v.  City  of  New  York,  97  App.  Div..  340, 
89  N.  Y.  Supp.  948,  and  Van  Wie  v.  D.  &  H.  Co.,  71  Misc.  Rep.  25, 
127  N.  Y.  Supp.  84.  In  answer  to  the  argument  presented  by  defend- 
ant, it  is  claimed,  and  the  testimony  shows  it  to  be  true,  that  on  the 
17th  day  of  April,  1919,  the  day  upon  which  the  defendant  corporation 
commenced  business  and  upon  which  date  the  employment  of  the 
judgment  debtor  was  transferred  from  that  of  the  copartnership  to 
that  of  the  defendant  corporation.  The  def pidant  also  assumed  all  of 
its  debts,  obligations  and  liabilities.  It  cailWob  be  held  that  the  corpo- 
ration by  so  doing  assumed  any  obligatkto^other  than  those  which 
were  legal  obligations  imposed  upon  the  copartnership.  It  cannot  be 
claimed  that  the  service  of  this  execution  which  was  issued  against  the 
Endicott- Johnson  corporation  ever  became  a  lien  upon  any  wages  of 
the  Endicott- Johnson  copartnership.  It  seems  to  me  that  the  question 
to  be  determined  is  whether  or  not,  when  this  execution  issued  against 
the  wages  due  or  to  become  due  from  the  Endicott- Johnson  corporation, 
was  served  upon  the  proper  official  of  the  corporation,  the  same  became 
a  lien  up©n  any  wages  thereafter  owing  by  the  defendant  corporation 
to  the  judgment  debtor,  notwithstanding  the  fact  that  he  was  not  then 
in  the  employ  of  the  corporation,  and  also  notwithstanding  the  fact 
that  the  order  requiring  the  issuing  of  the  execution  was  based  upon  a 
false  statement  of  fact. 

The  question  arises  as  to  what  was  the  duty  of  the  Endicott- Johnson 
corporation  when  this  garnishee  execution  was  served  upon  its  officer  ? 
Should  it  have  moved  to  vacate  or  modify  the  order?  As  a  matter  of 
fact,  they  did  nothing  with  reference  to  it,  but  now  upon  the  trial  of  the 
action  claim  that  the  order  was  invalid.  I  realized  the  force  of  the 
argument  that  this  is  a  statutory  proceeding,  and  must  be  strictly  con- 
strued, and  also  the  argument  presented  by  the  defendant  to  the  effect 
that  no  lien  could  be  attached  to  something  which  was  not  in  existence, 
and  that  it  could  not  become  a  "continuing  levy"  unless  the  "original 
levy"  was  made ;  nevertheless  I  believe  that  the  very  argument  which 
requires  that  these  special  statutes  should  be  construed  strictly,  re- 
quires such  strict  construction  in  favor  of  the  judgment  creditor,  as 
well  as  in  favor  of  the  employee,  and  I  therefore  hold  that  section  1391 
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of  the  Code  of  Civil  Procedure  means  exactly  what  it  says  when  it 
uses  the  following  language : 

"And  on  presentation  of  said  execution  by  the  officer  to  whom  delivered 
for  collection  to  the  person  or  persons  from  whom  such  wages,  debts,  earn- 
ings, salary,  income  from  trust  funds  or  profits  are  due  and  owing,  or  may 
thereafter  become  due  and  owing  to  the  Judgment  debtor,  said  execution  shall 
become  a  lien  and  a  continuing  levy  upon  the  wages,  earnings,  debts,  salary, 
income  from  trust  funds  or  profits  due  or  to  become  due  to  said  Judgment 
debtor,"  etc. 

[6]  I  believe  as  hereinbefore  indicated  that  the  execution  became 
a  lien  upon  the  wages  which  became  due  after  the  service  of  the  order 
by  reason  of  the  retention  of  the  execution  and  the  waiver  of  the  right 
which  the  employer  had,  to  modify  or  vacate  the  same. 

[8]  The  objection  is  made  also  that  in  one  of  the  causes  of. ac- 
tion the  garnishee  order  and  execution  is  invalid,  because  it  requires 
the  collection  of  10  per  cent,  of  the  wages  earned  by  the  judgment 
debtor  without  making  an  allowance  for  those  weeks  in  which  such 
wages  might  fall  below  the  statutory  sum  of  $12.  I  see  no  force  to  this 
argument.  I  think  it  is  a  matter  of  arithmetical  computation  on  the 
part  of  the  employer,  and  that  the  order  should  not  be  declared  invalid 
because  of  failure  to  state  as  above  mentioned,  and  10  per  cent,  shall 
only  be  deducted  when  the  amount  of  such  wages  equals  or  exceeds 
the  sum  of  $12  a  week. 

The  plaintiff  is  entitlfe^(<«r»a  judgment  for  the  amount  claimed,  with 
interest  and  costs,  and^A|i4iiigs  and  judgment  may  be  prepared  ac- 
cordingly, .i.a.r 


(110  Misc.  Rep.  184) 

ROCHESTER  TRUST  &  SAFE  DEPOSIT  CO.  et  al.  v.  BROWN  el  aL 

(Supreme  Court,  Special  Term,  Monroe  County.    July  27,  1921,) 

1.  Courts  <^»200H— Surrogate's  Court  held  to  have  no  power  to  eaforee  will 

after  It  was  changed  by  codicil. 

Although  deceased  was  under  contractual  obligation  to  make  certain 

.  will,  and  afterward  changed  this  will  by  codicil,  the  Surrogate's  Court, 

although  its  equity  power  has  been  extended  by  Laws  1914,  c.  443,  has 

no  equity  Jurisdiction  to  enforce  the  wiU  as  originally  executed,  and  the 

remedy  is  by  suit  in  equity. 

2.  ^eeiilc  performance  ^=>86 — Spedfic  contract  In  writing  to  make  a  will, 

founded  on  good  consideration,  is  enforeeaUe  in  equity  against  the  estate 
of  deceased. 

The  will  of  the  wife  of  defendant's  testator  was  in  dispute,  and  the 
deceased  agreed  in  writing  that,  if  her  relatives  allowed  her  first  will  to 
be  probated,  the  deceased  would  make  a  wUl  leaving  the  property  which 
he  received  from  his  wife  according  to  the  later  will  of  his  wife.  He  did 
80,  but  later  made  a  codicil  changing  his  will..  Held  that,* If  the  contract 
and  its  breach  are  established,  it  is  enforceable  in  equity  against  the  estate 
of  the  deceased. 

Suit  by  the  Rochester  Trust  &  Safe  Deposit  Company  and  another, 
as  executors  of  the  will  of  W.  Frank  McLean,  deceased,  and  another, 
against  Chapin  Brown,  as  executor  of  the  will  of  Arthur  T.  Skinner, 
deceased,  and  as  administrator  with  the  will  annexed  of  the  estate  of 

^=:>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Rosabel  Skinner,  deceased,  and  others.  On  motion  on  part  of  de- 
fendant Chapin  Brown  to  vacate  an  injunction,  restraining  him  from 
taking  further  proceedings  in  the  Surrogate's  Court  of  Steuben  County 
to  compel  plaintiff  executors  to  account  to  and  deliver  to  him,  in  his 
representative  capacity,  certain  personal  property.     Motion  denied. 

Asher  P.  Whipple,  of  Rochester,  for  "plaintiffs. 
James  McCall,  of  Bath,  for  defendant  Brown. 

STEPHENS,  J.  Rosabel  Skinner  died  February  26,  1910,  leaving 
a  last  will  and  testament,  by  which  she  gave  all  her  property  to  her  hus- 
band, Arthur  T.  Skinner,  and  appointed  him  executor  thereof.  Besides 
her  husband,  the  decedent  left  her  surviving,  as  her  only  heirs  and 
next  ol  kin,  a  brother,  W.  Frank  McLean,  plaintiffs'  testator,  and  the 
defendant  Katherine  E.  Haines,  a  sister,  Preston  Wright,  a  nephew, 
and  Nancy  Wright,  a  niece.  There  were  also  living  at  the  time  of 
her  death,  Eva  I.  McLean,  the  wife  of  W.  Frank,  and  the  latter's  chil- 
dren, George  V.  and  the  plaintiff,  Kathleen  McLean  Russell,  and  Ar- 
thur, the  son  of  the  defendant  Haines. 

The  will  of  said  Rosabel  Skinner  was  duly  probated  in  the  Surro- 
gate's Court  of  Steuben  County.  Letters  testamentary  were  not  issued 
to  the  husband  of  said  decedent,  for  he  renounced  the  appointment  as 
executor,  and  letters  of  administration  with  the  will  annexed  were  is- 
sued to  him  and  said  W.  Frank  McLean.  The  property  of  said  dece- 
dent, which  consisted  of  personal  property  only,  passed  into  the  posses- 
sion, and  continued  under  the  active  management,  of  the  last-named 
administrator,  and  was  in  his  possession  at  the  time  of  his  death,  De- 
cember 31,  1919. 

On  March  10,  1910,  Arthur  T.  Skinner  duly  executed  a  will,  and  after 
certain  specific  bequests  he  gave  all  of  the  property  that  belonged  to  the 
estate  of  his  wife  to  said  W.  Frank  McLean  and  the  defendant  Haines, 
share  and  share  alike,  and  appointed  the  said  W.  Frank  McLean  to  be 
the  executor  thereof.  This  will  affected  no  other  property.  He  made 
another  will  and  codicils  later,  to  which  further  reference  will  need 
to  be  made.  Said  testator  died  December  30,  1920.  His  two  wills  and 
a  codicil  to  each  of  them  were  duly  admitted  to  probate  by  the  Sur- 
rogate's Court  of  Steuben  County,  March  21,  1921,  and  letters  testa- 
mentary issued  to  the  defendant  Chapin  Brown.  On  the  same  day  the 
newly  .qualified  executor  of  the  will^  of  Arthur  T.  Skinner  was  duly 
appointed  administrator  with  the  will  annexed  of  Rosabel  Skinner. 

On  February  24,  1920,  the  will  of  W.  Frank  McLean,  who  died  De- 
cember 31,  1919,  was  probated  in  the  Surrogate's  Court  of.  Monroe 
County,  and  letters  testamentary  were  issued  to  the  plaintiffs,  Rochester 
Trust  &  Safe  Deposit  Company  and  Kathleen  McLean  Russell,  and  as 
such  executors  they  came  into  the  possession  of  and  still  have  the  per- 
sonal property  of  the  Rosabel  Skinner  estate.  George  V.  McLean 
assigned  to  his  father,  whom  he  predeceased,  all  of  his  interest  in  the 
said  property,  derived  from  the  several  wills  and  agreement,  and 
Arthur  Haines  assigned  his  interest,  coming  from  the  same  source,  to 
his  mother,  the  defendant  Katherine  E.  Haines. 

On  March  22,  1921,  after  his  qualification  as  executor  of  the  will  of 
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Arthur  T.  Skinner,  and  as  administrator  with  the  will  annexed  of  the 
estate  of  Rosabel  Skinner,  the  defendant  Chapin  Brown  instituted  by 
petition  a  proceeding  in  Surrogate's  Court  of  Steuben  County  for  an 
accounting  by  the  plaintiff  executors  of  the  personal  property  belong- 
ing to  the  estate  of  Rosabel  Skinner,  and  citation  was  directed  to  be 
issued  to  said  executors,  returnable  in  said  court  on  April  4.  The  pro- 
ceeding was  adjourned  for  a  week,  but  before  Hie  adjourned  date  the 
injunction  that  has  provoked  this  motion  was  granted,  restraining  said 
Chapin  Brown  from  taking  any  further  proceeding  in  the  premises. 

This  action  was  commenced  by  the  service  of  a  summons  and  com- 
plaint upon  the  defendant  Chapin  Brown  on  March  21,  1921,  imme- 
diately after  his  appointment  in  the  two  respective  capacities  in  which 
he  is  described  in  the  title  of  the  action.  If  the  facts  above  stated 
were  all  the  circumstances  upon  which  the  plaintiffs  predicate  their 
action  and  their  right  to  injunctive  relief,  they  would  necessarily  fail 
in  their  endeavor,  and  the  restraint  imposed  upon  the  defendant 
Brown  immediately  be  removed ;  but  all  the  facts  alleged  in  the  moving 
papers  have  not  been  stated,  and  it  is  upon  those  thus  far  unrevealed 
that  the  plaintiffs  rely  to' justify  their  action. 

The  complaint  substantially  alleges  that,  soon  after  the  death  of  Ros- 
abel Skinner  and  before  her  will  was  offered  for  probate,  her  surviving 
heirs  at  law  and  next  of  kin  above  mentioned,  on  being  apprised  of  the 
terms  of  her  will  dated  July  25,  1881,  before  mentioned,  represented 
to  Arthur  T.  Skinner  that  there  was  a  later  will,  making  a  different  dis- 
position of  the  decedent's  property  and  that  they  would  oppose  the 
probate  of  the  earlier  instrument  and  tryj  to  establish  the  later  tes- 
tamentary provisions;  that  after  some  negotiations  by  way  of  com- 
promise the  said  Arthur  T.  Skinner  executed  his  will  of  March  10, 
1910,  disposing  of  the  property  of  his  late  wife  in  accordance  with  her 
wishes  contained  in  the  alleged  later  will,  and  on  the  following  day  the 
parties  entered  into  an  agreement  in  writing,  of  which  the  will  of  Rosa- 
bel and  the  will  of  Arthur  T.  Skinner  was  a  part,  in  which  it  was  stipu- 
lated that  Arthur  T.  Skinner  should  receive  the  income  of  his  wife's 
property  during  his  life,  should  make  no  other  testamentary  disp>osition 
of  it,  and  that  W.  Frank  McLean  should  be  associated  with  him  as 
administrator  of  the  will  annexed  of  Rosabel.  The  heirs  and  next  of 
kin  of  Rosabel  thereupon  consented  to  the  probate  of  her  will,  and  it 
was  admitted  to  probate  as  above  stated. 

The  said  Arthur  T.  Skinner  executed  a  second  will  March  27,  1912, 
and  a  codicil  thereto  on  February  14,  1917,  disposing  of  property  that 
he  himself  had  acquired,  and  confirming  the  will  of  1910,  that  related 
solely  to  the  property  of  his  late  wife.  We  are  not  concerned,  there- 
fore, about  this  will  or  codicil.  Our  sole  interest  attaches  to  the  codicil 
made  June  24,  1920,  to  said  will  of  1910.  In  it  the  testator,  Arthur  T. 
Skinner,  recited  the  death  of  W.  Frank  McLean,  the  executor  named 
in  it  and  the  legatee  of  one-half  the  residuary  estate  passing  under  said 
will,  and  the  death  also  of  George  V.  McLean,  a  legatee  under  said 
will.  He  theni  declared  that  the  legacies  given  to  said  legatees  had 
lapsed,  and  he  bequeathed  the  total  amount  of  said  legades  to  his  wife. 
'^e  defendant  here,  Nellie  F.  Skinner.    He  also  bequeathed  to  his  said 
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wife  the  total  amount  of  ^my  other  legacies  which  were  given  in  said 
will  to  any  person  who  might  die  before  his  decease.  In  all  other 
respects  he  ratified  and  confirmed  said  will,  and  appointed  the  defendant 
Brown  to  be  the  executor  of  it. 

Upon  the  facts  thus  summarized  the  plaintiff's  demand  is,  briefly 
stated,  that  Arthur  T.  Skinner's  said  will  of  1910  be  established  as  his 
last  will  afiecting  the  property  formerly  of  Rosabel  Skinner ;  that  the 
codicil  thereto  be  declared  inoperative;  that  the  plaintiff  executors  be 
permitted  to  account  to  this  court  for  the  property  received  by  their 
testator  from  the  estate  of  Rosabel  Skinner,  and  to  surrender  the  same 
to  whom  the  court  shall  direct ;  that  the  defendants  Chapin  Brown  in 
his  representative  capacities  and  Nellie  F.  Skinner  be  excluded  from 
all  interest  therein  and  enjoined  from  asserting  any  interest;  that  they 
account  for  any  such  property  received  by  them;  and  that  it  be  ad- 
judged that  the  legacies  to  W.  Frank  McLean  and  George  V.  McLean 
did  not  lapse,  and  that  their  rights  and  interests  under  said  will  and 
agreement  of  1910  passed  to  and  vested  in  the  executors  of  the  will  of 
said  W.  Frank  McLean. 

The  question  for  determination  is  whether  the  Supreme  Court  should 
assume  jurisdiction  of  the  controversy,  prohibit  the  Surrogate's  Court 
from  acting,  or  leave  the  latter  court  with  a  free  hand  to  dispose  of  it. 
We  are  met  at  the  threshold  of  our  inquiry  by  the  assertion  that  the 
plaintiff  executors  are  forbidden  to  bring  the  action,  because  the  prop- 
erty involved  did  not  belong  to  their  testator,  but  was  in  his  possession 
as  administrator  with  the  will  annexed  of  Rosabel  Skinner,  and  that, 
therefore,  they  cannot  be  permitted  to  distribute  it ;  their  sole  duty  be- 
ing to  account  for  it  to  the  succeeding  administrator|  In  ordinar)^ 
cases  this  position  is  unassailable.  E^cedent  Estate  Law  (Consol. 
Laws,  c.  13)  §•  121 ;  Matter  of  Hayden,  204  N.  Y.  330,  97  N.  E.  718; 
Matter  of  Duncan,  181  App.  Div.  91,  168  N.  Y.  Supp.  289.  This  action, 
however,  does  not  essentially  relate  to  the  estate,  effects,  or  rights  of 
Rosabel  Skinner,  but  to  the  alleged  estate,  effects,  and  rights  of  W. 
Frank  McLean. 

[1]  The  cardinal  merit  of  defendants'  motion  to  vacate  the  infunc- 
tion  turns  upon  the  jurisdiction  of  the  Surrogate's  Court  to  adjudicate 
the  questions  presented  by  the  complaint.  If  that  court  have  complete 
power  to  safeguard  the  interests  of  the  parties  in  the  course  of  the 
administration  of  the  assets  of  the  estates  of  the  three  several  dece- 
dents, the  Supreme  Court  should  refuse  to  act,  but  will  not  hesitate  to 
do  so  if  the  limited  jurisdiction  of  the  Surrogate's  Court  is  inadequate' 
to  afford  a  complete  remedy  in  this  triple  testamentary  tangle.  Bank- 
ers' Surety  Co.  v.  Mever  et  al.,  205  N.  Y.  219,  98  N.  E.  399,  Ann.  Cas. 
1913D,  1218;  Lawrence  v.  Littlefield,  215  N.  Y.  561,  584,  109  N.  E: 
611. 

The  plaintiffs  contend  that  the  Surrogate's  Court  is  entirely  power- 
less to  determine  the  rights  of  the  parties  to  the  property  about  which 
the  dispute  has  arisen,  and  that,  therefore,  this  court  must  of  necessity 
undertake  the  task  of  adjudicating  them.  The  defendant  Brown  is 
equaPy  insistent  that  the  Surrogate's  Court  alone  is  the  appropriate 
tribunal.    To  support  his  position  the  counsel  for  the  plaintiffs  cites 
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Adams  v.  Swift,  169  App.  Div.  802,- 155  N.  Y.  Supp.  873,  Matter  of 
Hermann,  178  App.  Div.  182,  165  N.  Y.  Supp.  298,  and  Rastetter  v. 
Hoenninger,  214  N.  Y.  66,  108  N.  E.  210. 

The  first  above  mentioned  case  was  brought  by  the  wife  of  a  de- 
cedent to  establish  a  will  as  his  last  will  and  testament  and  to  restrain 
the  probatjp  of  a  later  will.  The  ground  of  the  action  was  that  the  tes- 
tator made  the  earlier  will  pursuant  to  an  antenuptial  agreement.  The 
plaintiff  succeeded ;  the  court  saying  in  its  opinion : 

"It  is  quite  true  that  upon  an  application  for  probate  the  Surrogate's  Court 
would  have  no  jurisdiction  to  try  out  the  question  of  the  mak.ing  and  efifect 
of  the  antenuptial  agreement  or  to  enforce  its  provisions.  This  is  because 
the  Surrogate's  Ck)urt  Is  of  limited  Jurisdiction  and  has  no  general  equity 
powers.  With  the  Supreme  Court  it  is  different.  It  has  general  equity  juris- 
diction, and  is  the  court  to  which  application  would  necessarily  be  made  to 
enforce  plaintiff's  claim." 

In  the  Matter  of  Hermann's  Will,  affirmed  without  opinion  222  N. 
Y.  564,  118  N.  E.  1062,  the  Surrogate's  Court  had  admitted  to  probate 
a  last  will  and  testament.  Thereafter,  on  the  application  of  the  sup- 
posed husband  of  the  decedent,  the  probate  of  said  will  was  vacated, 
and  he  was  permitted  to  interpose  the  objection,  among  others,  that  he 
and  the  said  decedent  had,  prior  to  the  making  of  the  will,  executed  a 
joint  will  which  had  never  been  revoked.  The  proponent  of  the  will 
challenged  the  jurisdiction  of  the  surrogate  to  determine  the  question 
raised  by  this  objection.  The  surrogate  assumed  jurisdiction,  denied 
probate  to  the  later  will,  and  admitted  the  earlier  joint  will.  On  appeal 
the  decrees  of  the  Surrogate's  Court  were  reversed,  and  the  probate  of 
the  later  will  reinstated,  on  the  ground  that  the  Surrogate's  Court  had 
no  jurisdiction  to  determine  the  legal  effect  upon  the  parties  arising 
from  the  execution  of  the  joint  will,  and  of  their  respective  rights  and 
disabilities  thereunder. 

The  Rastetter  Case  is  significant  only  because  of  the  statement : 

"As  a  will  an  instrument:  is  revocable  at  pleasure,  but  as  a  contract,  if 
supported  by  an  adequate  consideration,  it  is  enforceable  in  equity." 

The  facts  in  Matter  of  Hermann  came  before  the  Appellate  Divi- 
sion, Second  Department,  again,  nearly  two  years  later  in  Hermann 
V.  Ludwig  et  al.,  186  App.  Div.  287,  174  N.  Y.  Supp.  469.  The  plain- 
tiff, the  supposed  husband  of  the  decedent,  brought  an  action  in  equity, 
against  the  beneficiaries  under  the  later  will  and  the  husband  of  de- 
cedent by  her  first  marriage,  who  was  her  lawful  spouse,  to  establish 
the  provisions  of  the  joint  will  as  binding  obligations  upon  the  estate 
of  the  decedent  and  upon  the  defendants  in  the  action.  Relief  in  other 
forms  was  also  demanded.  The  complaint  was  dismissed  by  the  trial 
court^upon  the  merits,  but  the  judgment  was  reversed,  and  the  judgment 
of  reversal  was  affirmed  without  opinion  in  229  N.  Y.  544,  129  N.  E. 
908.  The  Appellate  Division  in  its  opinion  interpreted  its  earlier  oac 
as  follows: 

"We  then  said,  referring  to  the  plaintifTs  claim  that  the  joint  will  was 
executed  in  pursuance  of  an  agreement  between  the  decedent  and  himseir* 
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' — and  then  quoted  from  the  opinion : 

**lt  such  an  agreement  existed,  that  fact  and  its  legal  results  could  only 
be  determined  by  the  Supreme  Court  in  an  attion  in  equity,  and  the  manner  of 
determination  was  not  to  admit  a  former  will  to  probate,  although  such 
former  will  was  the  result  of  a  contract  between  the  testator  and  a  third 
party  goyerning  the  testamentary  disposition  of  their  property,  but  to  sustain 
the  contract,  if  established  by  clear  and  convincing  testimony,  and  supported 
by  an  adequate  consideration,  and  compelling  its  performance  by  the  heirs 
of  the  decedent,  or  otherwise  granting  adequate  relief." 

It  seems  to  me  that  the  authority  of  the  cases  referred  to  is  con- 
trolling. All  of  them  were  decided  after  the  equitable  jurisdiction  of 
Surrogate's  Courts  had  been  enlarged  by  the  legislation  of  1914.  Chap- 
ter 443,  Laws  of  1914.  See,  also,  Morgan  v.  Sanborn,  225  N.  Y.  454, 
122  N.  E.  696.. 

TheVe  is,  however,  an  interesting  line  of  decisions  in  the  Second  De- 
partment in  addition  to  those  already  mentioned.  They  are  referred 
to  in  Matter  of  Aldrich,  194  App.  Div.  815,  185  N.  Y.  Supp.  715  (Sec- 
ond Department),  whefe  the  justice  writing  for  the  court  speaks  of 
Matter  of  Hermann,  supra,  and  Matter  of  Coombs,  185  App.  Div. 
312,  173  N.  Y.  Supp.  58,  which  do  not  seem  to  be  in  perfect  accord, 
after  this  fashion : 

"Perhaps  some  minds,  not  over  and  above  acute,  might  have  difficulty  in 
distinguishing  the  material  facts  of  the  latter  case  from  those  of  the  former." 

I  have  examined  all  the  cases  that  have  been  cited,  and  many  others, 
an4  I  am  now  satisfied,  contrary  to  my  initial  impression,  that  the 
plaintiffs  may  maintain  this  action  in  equity,  and  while  they  may  not  be 
entitled  to  all  the  relief  demanded  in  the  complaint,  and  in  the  form  de- 
manded, that  is  no  obstacle  to  their  getting  the  relief  to  which  they  are 
entitled 

*  The  suggestion  that  plaintiffs  have  no  other  status  than  that  of  debt- 
ors of  the  estate  of  Arthur  T.  Skinner  is  not  entertained.  The  author- 
ities to  which  my  attention  has  been  called  by  defendant's  counsel,  re- 
lating to  ordinary  contract  claims  against  a  decedent,  do  not  seem  to  me 
to  be  pertinent.  Reynolds  v.  Robinson  et  al.,  64  N.  Y.  589 ;  Leahy  v. 
Campbell,  70  App.  Div.  127,  75  N.  Y.  Supp.  72;  Bair  v.  Hager,  97  App. 
Div.  358,  90  N.  Y.  Supp.  27;  Chambers  v.  Boyd,  116  App.  Div.  208, 
101  N.  Y.  Supp.  486. 

Nor  IS  there  any  affinity  between  the  present  case  and  those  where 
the  facts  to  be  adjudicated  are  necessarily  incident  to  the  process  of 
administering  an  estate  and  are  entirely  foreign  to  any  obligation  of  a 
decedent.  Matter  of  Watson,  215  N.  Y.  209.  109  N.  E.  86;  Matter  of 
Fox,  166  App.  Div.  718,  152  N.  Y.  Supp.  431 ;  Matter  of  Malcomson, 
188  App.  Div.  600,  177  N.  Y.  Supp.  238;  Matter  of  Neydorff,  193 
App.  Div.  531,  184  N.  Y.  Supp.  551 ;  Matter  of  Brady,  111  Misc.  Rep. 
492,  183  N.  Y.  Supp.  532. 

The  defendant  Haines,  whose  ultimate  right  as  a  beneficiary  under 
the  will  of  Arthur  T.  Skinner  is  not  disputed,  has  an  equal  interest  with 
the  plaintiffs  in  this  litigation,  and,  from  the  circumstance  that  her  affi- 
davit was  submitted  by  plainti-ffs  in  support  of  their  position,  it  may 
be  taken  for  granted  that  she  is  in  sympathy  with  the  objects  of  the 
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action.  The  defendants  Wright  have  a  relatively  small  interest,  which 
is  also  uncontested.  This  is  in  answer  to  the  suggestion  that  the  plain- 
tiffs should  not  be  allowed  to  delay  administration  of  that  portion  of 
the  property  to  which  they  make  no  claim. 

[2]  It  might  prove  hereafter  to  be  an  embarrassment  to  point  out 
now  with  precision  what  I  conceive  to  be  the  form  of  relief  the  plain- 
tiffs deserve.  It  is  enough  for  our  present  purpose  that  the  complaint 
alleges  an  agreement,  in  writing,  and  fully  set  forth  in  the  pleading, 
made  upon  a  good  consideration,  by  the  terms  of  which  the  will  of 
Rosabel  Skinner  was  admitted  to  probate,  less  as  a  will  than  as  one  of 
the  steps  in  the  performance  of  the  agreement;  that  the  will  of  1910 
of  Arthur  T.  Skinner  was  executed  in  accordance  with  the  same  com- 
pact and  the  codicil  thereto  was  in  violation  of  it.  The  remedy,  if  the 
contract  and  its  breach  be  established,  is  enforceable  against  the  estate 
of"  Arthur  T.  Skinner  and  those  claiming,  under  the  codicil  to  his  will 
of  1910,  the  property  in  issue. 

The  motion  to  vacate  the  injunction  is  denied,  with  $10  costs  to  the 
plaintiffs  to  abide  the  final  award  of  costs. 

Ordered  accordingly. 


GENUNG  V.  TURNER. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  Principal  and  agcsit  ^^23(1)— Evidence  held  to  establish  agency. 

In  an  action  for  breach  of  contract  to  seU  plaintilf  bonds  and  stock, 
evidence  held  to  show  that  the  person  who  negotiated  the  sale  to  plaintiff, 
and  to  whom  plaintiff  delivered  notes  in  payment,  was  the  agent  of  the 
defendant  seller. 

2.  Brokers  ^=>3B(4) — ^EvidMioe  held  to  show  modifleation  ai  stock  and  bonds 

coatraet»  and  perfonnanoe  by  buyer. 

In  an  action  for  breach  of  contract  to  sell  plaintiff  bonds  and  stocl^ 
evidence  held  to  show  a  modification  as  to  the  amount  of  stodc  and  bonds 
sold,  and  plaintiff  buyer's  performance  of  his  part  of  the  contract. 
8.  Brokers  4@==>38(4)— Evidenoe  beld  to  show  market  value  of  stock  pur 
chased  was  certain  amount 

In  an  action  for  breach  of  contract  to  sell  plaintiff  bonds  and  stock,  evi- 
dence held  to  show  that  the  fair  market  value  of  the  stock  purchased  was 
$3,200. 

Appeal  from  Trial  Term,  Tioga  County. 

Action  by  Sherman  A.  Genung  against  Ross  M.  Turner.    Judgment 
directed  for  plaintiff,  and  defendant  appeals.    Affirmed. 
The  following  is  the  opinion  of  Tuthill,  J.,  at  Trial  Term : 

By  consent  of  parties  the  action  has  been  tried  before  the  court  without  a 
jury.  The  plaintiff  bases  his  cause  of  action  upon  the  breach  of  an  alleged 
contract  for  the  purchase  by  him  and  the  sale  by  the  defendant  of  bonds  and 
stock  of  the  Connecticut  Zinc  Company,  claimed  to  have  been  entered  into 
on  or  about  March  13,  1913,  at  Waverly,  N.  Y.,  where  the  plaintiff  resides. 
The  defendant  is  a  broker  with  offices  In  New  York  City.  The  purchase 
and  sale  was  negotiate  by  one  Biden,  who  the  plaintiff  asserts  was  the 
defendant's  agent.  The  defendant  denies  such  agency,  and  claims  the  trans- 
action and  subsequent  events  established  that  Biden,  on  his  own  account, 

^=9For  other  coses  see  same  topic  &  KBT-NUMBBR  in  all  Kegr-Niunbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  GBNUNG  V.  TURNER  685 

(18^  N.T.S.) 

was  the  seller  of  the  bonds  and  stock,  and,  if  any  one's  agent,  he  became  the 
plain tiflCs.  Blden's  perfidy  would  naturally  deter  both  parties  from  sponsor- 
ing his  manipulations  of  the  deal.  If  he  were  selling  to  the  plaintiff  his  own 
bonds  and  stock,  or,  as  is  claimed  by  the  defendant,  the  bonds  and  stodc 
which  the  defendant  had  verbally  optioned  to  Biden,  then  the  plaintiff's  case 
must  fail,  for  in  such  event  Biden  was  not*  defendant's  agent,  but  was  selling 
independently.  But  if  Biden  was  selling  the  bonds  and  stock  as  defendant's 
agent,  or  if  defendant  adopted  Biden's  acts,  or  permitted  him  to  continue  ne- 
gotiations with  plaintiff  with  apparent  authority  from  the  defendant,  then  a 
liability  against  defendant  is  established. 

The  case  has  heretofore  been  tried,  and  upon  appeal  by  both  parties  from 
a  judgment  in  plaintifTs  favor,  the  Appellate  Division  observed  in  the  conclud- 
ing sentence  of  its  opinion  that  the  ''discussion  may  serve  to  clarify  the  case 
in  respect  to  some  features  and  the  legal  propositions  involved  being  thus  de- 
termined another  trial  may  result  in  a  more  consistent  and  logical  verdict 
and  one  which  at  least  will  not  prove  unsatisfactory  to  both  parties  as  well 
as  to  the  court."  Genung  v.  Turner,  188  App.  Div.  390,  395,  177  N.  Y.  Supp. 
119.  122.  I  have  therefore  endeavored  to  follow  the  propositions  set  forth 
in  the  opinion. 

Upon  the  former  and  present  trials,  the  question  of  Biden's  agency  was  an 
Important  issue.  The  original  transaction  was  for  the  sale  of  32  bonds  of  the 
Connecticut  Zinc  Company  of  the  par  value  of  $500  each,  and  040  shares  of 
stock  of  the  corporation,  of  the  par  value  of  $25  per  share,  making  $16,000 
par  value  in  bonds  and  $16,000  par  value  in  stock.  The  plaintiff  gave  his 
notes  therefor  payable  to  and  endorsed  by  himself,  aggregating  $16,000.  These 
were  delivered  to  Biden  who  in  a  memorandum  under  date  of  March  15,  1914, 
acknowledged  that  the  total  purchase  price  was  $16,000  **paid  in  cash  or 
notes,"  and  he  agreed  to  resell  the  stock  for  plaintiff  under  certain  conditions. 

On  or  about  March  21,  1914.  the  plaintiff  saw  defendant  in  his  office  in  New 
York.  The  defendant  suggested  plaintilTs  notes  should  run  for  longer  periods 
and  undertook  to  have  them  exchanged  for  new  notes  due  at  later  dates,  which 
plaintiff  signed  and  left  with  defendant,  and  on  March  25,  1914,  defend'ant 
returned  the  first  set  of  notes  to  plaintiff.  On  this  occasion  when  plaintiff 
was  at  defendant's  ofiice,  defendant  gave  plaintiff  an  interim  certificate  for  the 
bonds  and  stock  of  the  par  value  of  $16,000  each,  and  indorsed  thereon  a 
receipt  for  $16,000  in  notes.  On  May  4,  1914,  the  plaintiff  wrote  defendant, 
asking  for  the  return  of  his  notes  and  expressing  apprehension  as  to  his 
ability  to  pay  them.  In  reply  the  defendant  wrote  a  letter,  under  date  of  May 
6,  1914,  saying,  "We  placed  the  notes  in  the  hands  of  a  party  in  Boston,  along 
with  a  lot  of  other  paper,  to  get  money  to  take  over  the  Oronogo  Circle,"  a 
mining  property  at  or  near  Oronogo,  Mo.,  which  was  to  be  acquired  by  the 
Connecticut  Zinc  Company,  and  in  the  letter  defendant  expressed  belief  In 
Biden's  ability  to  take  care  of  the  transaction  to  the  satisfaction  and  profit  of 
both,  concluding  with  the  assurance:  "If  he  [Biden]  should  require  help,  I 
stand  ready  to  give  it  to  him.    I  should  be  very  glad  to  keep  you  posted." 

[1]  From  the  interview  with  the  defendant,  the  exchange  of  notes,  the  is- 
auing  of  the  interim  certificate,  with  the  receipt  for  the  notes  indorsed  thereon, 
and  the  defendant's  letter,  the  plaintiff  might  well  have  believed  he  was  deal- 
ing with  Turner  through  Biden  as  agent.  There  are  many  other  cogent  facts 
establishing  such  agency.  The  appellate  court  observed  (Genung  v.  Turner, 
supra,  188  App.  Div.  302,  177  N.  Y.  Supp.  120)  :  "The  question  of  such  agency 
was  extensively  litigated  and  considered  at  the  trial.  It  was  submitted  to  the 
Jury,  and  they  have  found  in  resi)ect  thereto  in  favor  of  the  plaintiff.  It  is 
unnecessary  to  discuss  that  question  further  than  to  say  that  a  review  of 
the  evidence  convinces  us  that  it  was  a  question  of  fact  and  that  the  evidence 
fully  sustains  the  verdict  of  the  Jury  in  that  respect."  I  am  satisfied  I  should 
hold  that  Biden  was  the  agent  of  defendant  in  this  transaction. 

The  proposition  follows:  Has  the  plaintiff  established  a  cause  of  action, 
showing  his  performance  of  the  contract  for  the  purchase  of  the  bonds 
and  stock  as  originally  made  or  as  claimed  to  have  been  thereafter  modified? 
The  transaction  became  entangled  and  confused  by  the  plaintiff's  promiscuous- 
ly renewing  his  notes  at  the  instance  of  Biden,  who  negotiated  some  of  them 
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and  failed  to  account  for  the  proceeds,  except,  as  defendant  claims,  to  the 
extenf  of  $1,636.67.  Biden  now  says  the  notes  he  negotiated  were  for  dis- 
bursements and  expenses  in  the  matter,  and  with  the  knowledge  and  consent 
of  the  defendant.  From  the  defendant's  eyidence  it  appears  that  in  or  about 
the  month  of  December,  1914,  he  caused  to  be  surrendered  18,000  of  plaintilTs 
notes,  which  had  been  given  as  renewals.  These  notes  were  secured  by  Biden 
at  the  behest  of  the  defendant,  and  Biden  took  them  to  Waverly  by  defendant's 
direction,  who  paid  the  expenses  of  the  trip.  They  were  surrendered  to  the 
plaintiff,  who  gave  a  receipt,  which  was  written  by  Biden,  reading: 

"Waverly,  N.  Y.,  Dec.  10,  1914. 

"Received  from  E.  G.  Biden  $S,000  of  notes,  of  $500  each,  given  to  R.  M. 
Turner  for  bonds.  Said  bonds  and  stock  being  taken  by  E.  H.  Smith  in  full 
settlement  on  payment  of  notes.  S.  A.  Genung." 

This  receipt  was  delivered  by  Biden  to  the  defendant  Biden  testified  that 
it  was  agreed  that  $8,000  of  plaintiff's  notes  should  be  returned  to  him. 
which  were  substituted  notes  and  part  of  the  $16,000.  The  plaintiff  also  states 
in  substance  that  prior  to  the  return  o|^  these  notes  it  was  arranged  with  Biden 
that  $8,000  of  notes  should  be  returned  to  him,  and  he  would  surrender  all 
claim  to  $8,000  of  bonds  and  $8,000  of  stock.  So  it  would  seem  all  parties 
were  of  one  mind  and  engaged  In  a  single  pui'i>ose  on  December  10,  1914, 
when  the  notes  of  the  plaintiff,  aggregating  $8,000,  were  returned  to  him — 
the  diminishing  the  amount  of  bonds  and  stock  which  plaintiff  was  to  re- 
ceive by  one-half.  In  other  words,  the  contract  then  became  one  for  the 
sale  and  purchase  of  $8,000  of  bonds  and  a  like  amount  of  stock.  After  De- 
cember 10,  1914,  no  notes  were  given. 

Upon  the  trial  the  plaintiff  amended  his  complaint.  He  now  alleges  per- 
formance on  his  part  of  an  $8,000  contract,  asserting  on  December  10,  1914, 
he  had  outstanding  notes  upon  which  the  defendant  was  in  no  way  liable,  or 
had  paid  notes,  aggregating  more  than  $8,000.  In  fact,  plaintiff  asserts  he 
had  paid  or  was  liable  for  a  larger  amount ;  but  the  limit  of  liability,  under 
the  contract  as  modified,  would  be  $8,000  in  bonds  and  a  like  amount  par 
value  in  stock. 

[2]  I  believe  the  plaintiff  has  established  that  the  contract  was  modified  by 
what  occurred  between  the  parties  December  10,  1914,  and  that  be  had  per- 
formed his  part  thereof.  It  stands  undisputed  that  Biden  discounted  at 
least  a  portion  of  the  notes  and  secured  the  proceeds.  To  say  such  was  fully 
understood  by  plaintiff  as  a  payment  for  disbursements  and  expenses  or  serv- 
ices of  Biden  is  hardly  reasonable  or  a  legitimate  deduction  from  the  evi- 
dence. The  plaintiff  states  he  never  signed  a  note  in  this  matter,  except 
when  given  to  understand  it  was  a  renewal  note,  to  take  up  notes  which  were 
outstanding.  It  is  apparent  the  plaintiff  had  full  confidence  in  the  defendant, 
and  believed  in  Biden  as  defendant's  agent ;  that  he  was  willing  to  do,  and  in 
fact  did,  what  was  suggested  by  the  defendant,  or  Biden,  to  extricate  himself 
from  his  unfortunate  situation.  It.  is  also  a  fair  inference  that  plaintiff,  In 
giving  his  notes  from  time  to  time,  believed  and  considered  them  in  renewal 
of  his  former  notes,  which  he  had  given  for  the  bonds  and  stock. 

[3]  Having  reached  the  conclusion  that  the  contract  was  modified  by  the 
parties  and  performed  by  the  plaintiff  as  a  contract  for  the  sale  and  pur- 
chase of  $8,000  of  bonds  and  stock,  it  follows  that  the  plaintiff  is  entitled  to 
damages.  The  Appellate  Division  held  that  "the  measure  of  damages  is  the 
reasonable  value,  with  interest,  of  bonds  and  stock  of  the  zinc  company,  each 
equivalent  in  par  value  to  the  proceeds  of  the  plaintiflfs  notes  received  by  the 
defendant."    See  opinion,  188  App.  Div.  303,  177  N.  T.  Supp.  121. 

Upon  the  trial  it  was  conceded  that  the  bonds  of  the  company  were  paid  in 
full,  with  interest,  and  the  value  thereof  should  be  fixed  at  $8,000.  To  de- 
termine the  reasonable  value  of  the  320  shares  of  stock,  which  the  plaintiff 
was  entitled  to  under  th^  modified  contract,  being  one-half  the  shares  he  was 
to  receive  under  the  original  contract,  as  the  appellate  court  stated,  '^presents 
greater  difficulties."  The  defendant,  as  the  promoter  of  the  mining  venture 
and  seller  of  the  stock,  indicated  «  prospective  value  of  at  least  par.  $25  per 
share.  He  expressed  himself  in  letters  to  customers  In  March,  1914,  as  to 
the  early  payment  of  dividends  and  the  increasing  value  of  the  stock.    A 
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quarterly  dlyldend  of  1  per  cent,  was  paid  on  .the  stock  in  January  and  April, 

1915.  In  May,  1915,  the  defendant  stated  he  had  been  trading  in  the  stock 
at  $10  a  share  and  had  no  doubt  of  getting  that  amount  for  it.    In  January, 

1916,  he  wrote  that  the  last  few  trades  had  been  at  fl5  a  share,  an^  he 
probably  could  get  that  for  his  client's  stock.  The  defendant  testified  xhat 
in  his  judgment  the  representations  he  made  as  to  the  value  of  the  mining 
property  were  fairly  correct,  and  that  it  was  profitable  in  1914  and  1915  as 
anticipated.  Considering  all  the  evidence  upon  this  subject,  I  conclude  the 
fair  market  value  of  the  820  shares  of  stock  in  December,  1914,  was  $8,200. 

Judgment  is  directed  in  favor  of  the  plaintiff  in  the  sum  of  $11,200,  with 
interest  thereon  from  the  date  of  the  commencement  of  the  action,  with  costs. 
Findings  in  accordance  herewith  may  be  submitted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  and  VAN  KIRK,  JJ. 

Selden  Bacon,  of  New  York  City,  for  appellant 
Frank  L.  Howard,  of  Waverley,  and  Harvey  D.  Hinman  and  Archi- 
bald Howard,  both  of  Binghamton,  for .  respondent 

PER  CURIAM.  Judgment  unanimously  affirmed,  with  costs,  on 
the  opinion  of  Tuthill,  J.,  at  Trial  Term.  This  court  disapproves  of 
findings  contained  in  the  defendant's  requests  therefor,  numbered  3, 
9,  21,  30,  31-a,  47,  57,  58,  and  60,  and  finds  that  in  respect  to  all  the 
transactions  of  the  plaintiff  with  Biden  the  latter  was  the  authorized 
agent  of  the  defendant  and  acted  as  such. 


(116  Misc.  Rep.  135) 

BAVKNDAM  et  al.  v.  LETI^INSON. 

(Supreme  CJourt,  Appellate  Term,  Second  Department.    July  1(5,  1921.) 

1.  Landlord  and  tooant  <S=»278H,  New,  voL  llA  Key-No.  Series— Landlord 

may  rooeiver  portion  of  |»roperty  occupied  for  busincBS  purposes  under 
slatelew 

Where  premises  are  used  both  for  business  purposes  and  for  a  dwell- 
ing by  the  same  tenant,  the  landlord,  after  expiration  of  the  lease,  may 
obtain  possession  of  the  portion  occupied  for  business  purposes,  but  the 
tenant  may  retain  the  portion  occupied  for  dwelling  purposes,  under  the 
Housing  Laws   (Laws  1920,  cc.  942-953). 

2,  Landlord  and  tonant  ^=^75 — ^Tenant  a  Irespassor  after  expiration  of  iease. 

On  expiration  of  a  lease  for  a  term  of  years  the  lease  was  terminated 
for  all  purposes,  and  as  the  lessee  was  not  holding  under  an  agreement, 
express  or  implied,  he  was  but  a  trespasser,  except  as  to  a  part  of  prop- 
erty used  as  a  dweUing  and  affected  by  Laws  1920,  cc.  942-953,  and  the 
landlord  was  entitled  to  recover  possession,  except  as  to  the  portion 
within  such  statute. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  Rebecca  A.  Bavendam,  as  agent  for  Minnie  Henigan  and 
others,  against  Morris  Levinson,  to  obtain  possession  of  premises. 
From  an  order  awarding  to  the  plaintiffs  possession  of  the  premises 
occupied  by  the  defendant  tenant,  entered  on  the  verdict  of  the  jury 
directed  by  the  court,  defendant  appeals.  Affirmed  in  part,  and  re- 
versed in  part.  

^s>For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Argued  June  term,  1921, -before  CROPSEY,  KELBY,  and  LA- 
ZANSKY,  JJ. 

Junius  Pendleton  Wilson,  of  New  York  City,  for  appellant. 
Andrew  F.  Van  Thun,  Jr.,  of  Brooklyn,  for  respondents. 

CROPSEY,  J.  This  proceeding  was  based  upon  an  allegation  that 
the  tenant  held  over  after  the  expiration  of  his  tenn,  The  tenant  had 
been  occupying  the  whole  of  a  two-story  building,  No.  340  Franklin 
avenue,  Brooklyn,  under  a  written  lease  which  expired  March  1, 
1921.  The  lease  had  run  for  five  years.  It  provided  that  the  premises 
were  "to  be  occupied  by  the  party  of  the  second  part  [tenant]  as  retail 
cigar,  confectionery,  stationery,  and  newspaper  store  and  dwelling,  and 
not  otherwise."  llie  premises  consist  of  a  store  on  the  ground  floor 
with  one  room  in  the  rear  of  it,  and  rooms  on  the  second  floor,  but  the 
number  of  these  does  not  appear.  There  is  a  hall  leading  from  the 
street  to  the  back  yard  and  to  the  second  floor,  which  is  independent  of 
the  store,  and  the  room  behind  the  store  may  also  be  reached  without 
passing  through  the  store. 

•  It  was  conceded  that  the  tenant  used  the  room  behind  the  store  and 
the  rooms  on  the  second  floor  for  dwelling  purposes  for  himself  and 
his  family.  The  tenant's  lease  has  not  been  renewed,  and  since  March 
1,  1921,  he  has  not  remained  in  possession  under  any  new  agreement 
made  with  his  landlords,  nor  created  by  operation  of  law,  unless  so  cre- 
ated by  the  housing  legislation  passed  last  September  (chapters  942 
to  953,  Laws  of  1920).  In  other  words,  the  tenant  is  a  trespasser,  and 
without  right  to  remain  in  the  premises,  unless  such  right  be  given  by 
the  recent  legislation.  But  for  that  legislation  the  landlords  concededly 
would  be  entitled  to  recover  possession.  What  effect,  if  any,  that  leg- 
islation has  had  upon  the  landlords'  right,  is  the  questicm  presented. 
And  the  landlords  do  not  seek  possession  under  any  of  the  exceptions 
contained  in  the  September  statutes.  The  sole  question  is  whether  they 
may  obtain  such  possession  notwithstanding  those  laws. 

If  the  premises  were  used  solely  for  business  purposes,  the  recent 
statutes  would  have  no  effect,  and  the  landlords  should  succeed.  If 
the  premises  were  occupied  solely  for  dwelling  purposes,  those  statutes 
would  protect  the  tenant,  and  the  landlords  could  not  get  possession, 
because  they  did  not  bring  themselves  within  any  of  the  exceptions. 
But  here  the  premises  are  used  both  for  business  purposes  and  for 
dwelling  purposes  by  the  same  tenant.  In  such  a  case,  may  the  land- 
lords obtain  possession  of  the  entire  property,  or  may  the  tenant  re- 
tain possession  of  the  whole  of  it,  or  shall  it  be  decreed  that  the  tenant 
surrender  possession  of  the  portion  occupied  for  business  purposes  and 
retain  the  portion  occupied  for  dwelling  purposes  ? 

Both  counsel  state  they  have  found  no  case  passing  upon  this  ques- 
tion, nor  does  the  court  know  of  any.  The  recent  statutes  seem  to  con- 
tain nothing  that  bears  directly  upon  the  situation  that  is  presented. 
But  the  purpose  of  the  statutes  is  manifest,  and  that  has  been  em- 
phasized by  the  decisions  upholding  their  constitutionality.  People  ex 
rel.  Durham  Realty  Corporation  v.  La  Fetra,  230  N.  Y.  429,  130  N. 
E.  601.    They  were  in  part  at  least  enacted  for  the  protection  of  ten- 
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ants,  who  were  in  possession  of  property  "occupied  for  dwelling  pur- 
poses." Such  tenants  in  possession  were  put  in  a  "preferred  dass," 
and  were  given  rights  not  accorded  to  others.  The  location,  size,  or 
style  of  the  property  is  unimportant.  Every  tenant  occupying  premis- 
es "for  dwelling  purposes"  was  given  protection  by  these  laws.  The 
present  tenant  was  occupying  a  portion  of  the  leased  premises  for 
dwelling  purposes ;  that  portion  was  his  home,  and  under  any  view  of 
the  case  the  decision  made  below,  compelling  him  to  give  up  the  entire 
property,  cannot  be  sustained. 

[1]  But  does  it  follow  that  the  tenant  has  the  right  to  retain  all 
the  property?  Clear  it  is  that,  if  the  tenant  did  not  occupy  a  portion 
of  the  premises  for  dwelling  purposes,  he  would  be  obliged  to  surrender 
the  possession  of  the  whole  of  it  to  the  landlords;  and  the  landlords' 
right  to  maintain  summary  proceedings  to  recover  their  property  con- 
tinues as  it  has  existed,  except  in  so  far  as  that  right  is  restricted  or 
limited  by  The  recent  rent  legislation.  And,  as  has  been  noted,  that  leg- 
islation, so  far  as  it  is  applicable  to  this  case,  affects  only  premises  "oc- 
cupied for  dwelling  purposes."  There  is  nothing  in  those  statutes  pro- 
hibiting a  landlord  from  recovering  possession  of  business  property 
after  the  expiration  of  a  tenant's  term;  and  no  reason  has  been  ad- 
vanced why  the  landlords  here  should  not  recover  the  possession  of 
that  portion  of  the  property  which  has  been  and  is  being  used  solely 
for  business  purposes,  even  though  another  portion  of  the  premises 
is  occupied  by,  the  tenant  for  dwelling  purposes,  provided  the  tenant 
be  permitted  to  continue  to  use  such  portion. 

[2]  But  it  is  said  that  such  a  disposition  would  be  making  a  new 
contract  between  the  parties.  We  think  not.  The  tenants  lease  having 
expired,  it  is  at  an  end  for  all  purposes.  There  is  no  suggestion  that 
the  tenant  has  a  new  or  additional  term  arising  out  of  his  holding  over 
or  continuing  in  possession  after  the  expiration  of  the  term  of  the  lease. 
The  tenant  is  not  in  possession  under  any  agreement  with  the  landlords. 
He  is  not  a  tenant.  As  has  already  been  stated,  he  is  a  trespasser,  un- 
less he  is  taken  out  of  that  cateq^ory  by  the  September  statutes.  These 
statutes  really  prevent  the  making:  of  an  agreement  between  a  landlord 
and  a  tenant  for  the  possession  of  property  to  be  occupied  for  dwelling 
purposes ;  for,  no  matter  what  rent  may  be  agreed  upon,  payment  of  it 
cannot  be  enforced,  and  all  the  landlord  can  recover  is  the  reasonable 
rental  value,  regardless  of  any  contract  obligation  undertaken  by  the 
tenant.  The  recent  legislation  really  creates  in  the  cases  of  those  to 
whom  it  applies  a  tenancy  by  operation  of  law,  different  from  any  that 
had  ever  theretofore  existed  or  had  been  recognized.  But  the  tenancy 
thus  created  is  bv  the  terms  of  the  statutes  applicable  only  to  premises 
occupied  for  dwellingr  purposes.  So.  this  tenant's  lease  having  expired, 
the  landlords  are  entitled  to  the  possession  of  their  property,  with  the 
exception  of  that  portion  which  the  tenant  occupies  for  dwellingf  pur- 
poses, and  which  he  has  the  risrht  to  continue  to  occupy,  not  under  any 
acn^eement  with  the  landlords,  but  by  virtue  of  the  provisions  of  tJie 
statutes. 

In  renderingr  such  a  derision  the  court  does  not  make  a  new  contract 

between  the  parties.    When  the  lease  expired,  there  was  no  contract 
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existing  between  them,  and  none  has  been  made  since.  The  only  right 
of  the  tenant  to  remain  in  the  property  is  that  given  by  the  recent  leg- 
islation, and  that  applies  only  to  the  portion  occupied  for  dwelling  pur- 
poses. The  landlords  should  obtain  possession  of  the  store,  because 
these  statutes  do  not  give  the  tenant  any  right  to  remain  therein.  Such 
a  decision  seems  to  be  required  by  the  statutes,  and  besides  is  mani- 
festly just.  Under  the  tenant's  claim,  if  he  occupied  any  portion  of 
leased  premises  for  dwelling  purposes,  he  could  continue  in  posses- 
sion of  the  whole  of  the  premises,  notwithstanding  the  expiration  of 
his  lease;  even  though  the  portion  so  occupied  was  but  a  small  part  of 
the  entire  premises.  No  such  right  has  been  given  by  the  Legislature, 
and,^  if  it  had  been  given,  a  serious  question  as  to  its  constitutionality 
migrht  be  presented. 

The  final  order  should  be  affirmed,  in  so  far  as  it  awards  to  the  land- 
lord possession  of  the  store,  and  in  all  other  respects  reversed,  and  a 
final  order  directed  for  the  tenant,  dismissing  the  petition,  in  so  far  as  it 
affects  the  room  in  the  rear  of  the  stofe  and  the  floor  above. 

KELBY  and  LAZANSKY,  JJ.,  concur. 


BARBEAI7  v.  HINES,  Director  General  of  Raflroads. 

(Supreme  CJourt,  AppeUate  Division,  Third  Department.    July  7,  1921.) 

1.  Railroails  <S=>275(3)— No  duty  exists  to  give  usual  signals  to  one  not  usiuj 

a  public  cro6sing. 

Where  plaintiff  was  loading  freight  cars  on  a  side  track  in  the  vicinity 
of  a  puhlic  crossing,  and  was  not  in  the  act  of  using  the  crossing,  there 
was  no  duty  on  the  part  of  defendant  railroad  company  to  give  the  usual 
signals  of  the  approach  of  a  train  at  the  crossing. 

2.  RailroadB  <^^=>275(3)— No  duty  to  give  warning  to  avoid  fright  of  hones  by 

.train  approaching  cars  loaded  on  siding. 

Where  plaintiff  was  loading  freight  cars  situated  on  a  side  trade  close 
to  the  main  track  in  the  nighttime,  without  lights  and  outside  usual 
working  hours,  the  railroad  was  under  no  duty  to  sound  a  warning  on 
the  approach  of  a  train,  in  order  to  avoid  possible  injury  from  the 
frightening  of  plaintifTs  horses. 

3.  Railroads  <@=>278  (2) --Failure  to  tie  horses  used  in  loading  car  held  cod 

tributory  negligence. 

Where  plaintiff  did  not  tie  his  horses  while  loading  a  car  from  a 
wagon,  he  is  guilty  of  contributory  negligence,  and  cannot  recover  for 
injuries  to  the  horses  caused  by  running  away  and  being  run  over  by  de- 
fendant company's  engine. 

4.  Ralhroads  <^^282  (5) —Evidence  held  hisuffieient  to  show  cause  of  frigfatcD- 

ing  of  liorses. 

Where  plaintiff's  team  was  in  a  position  from  which  an  engine  on  an 
adjoining  track  could  not  be  seen  as  it  approached,  and  witnesses  in  the 
vicinity  of  the  horses  did  not  hear  or  see  the  approaching  engine,  there 
is  no  evidence  of  negligence  of  the  defendant  railroad  company  in  fright- 
ening the  horses. 

^cs»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  DlgesU  A  Indexee 
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Appeal  from  Trial  Term,  Clinton  County. 

Action  by  Alexander  Barbeau  against  Walker  D.  Hines,  as  Director 
General  of  Railroads.  From  a  judgment  granting  a  nonsuit  and  dis- 
missing the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  .KILEY,  and  VAN  KIRK,  JJ. 

Victor  F.  Boire,  of  Plattsburg,  for  appellant. ' 
John  M.  Cantwell,  of  Malone  (E.  W.  Lawrence,  of  Rutland,  Vt.,  of 
counsel),  for  respondent. 

VAN  KIRK,  J.  The  defendant's  railroad  at  Perry's  Mills,  Clinton 
county,  N.  Y.,  runs  substantially  east  and  west.  A  side  track  extends 
from  the  main  track  and  south  thereof,  in  a  westerly  direction,  at  an 
acute  angle.  This  side  track  of  late  years  has  been  used  for  the  load- 
ing of  freight  and  produce.  A  roadway  extends  along  and  adjacent 
to  the  side  track  on  its  southerly  side,  and  joins  at  its  easterly  end  a 
highway,  which  crosses  the  side  track  and  main  track  but  a  few  feet 
west  of  the  junction  of  the  two.  The  plaintiff  had  sold  baled  hay  to 
a  buyer,  and  three  freight  cars  had  been  placed  by  defendant  on  this 
side  track  for  shipping  the  hay.  The  easterly  car  stood  within  about 
20  feet  of  the  highway,  and  the  other  two  cars  immediately  westerly 
thereof,  with  some  3  or  4  feet  between  each  two  cars. 

On  E>ecember  30,  1918,  between  7  and  7 :30  in  the  evening,  the  plain- 
tiff and  his  two  sons  had  driven  to  these  cars  three  teams,  drawing  on 
sleighs  baled  hay.  The  teams,  when  driven  to  the  side  of  the  cars, 
stood  facing  westerly,  one  behind  the  other.  The  sleighs  drawn  by 
the  head  team  had  been  unloaded,  and  the  team  turned  back  and  left 
standing  in  the  roadway,  near  the  east  end  of  the  east  car  about  10 
or  15  feet  from  the  highway  leading  to  the  crossing,  and  faced  easterly 
toward  their  home,  in  no  way  "hitched"  or  attended.  The  men  were 
unloading  the  second  sleigh;  the  father  being  on  the  sleigh  and  the 
two  sons  in  the  car.  The  horses  attached  to  this  sleigh  were  not 
hitched ;  the  reins  being  wound  about  one  of  the  sleigh  stakes.  This 
team  suddenly  started  and  ran  away ;  the  plaintiff  being  thrown  from 
the  sleigh.  They  started  westerly,  but  turned  soon  towards  home,  ran 
over  a  pile  of  poles  and  alongside  the  team  left  standing  near  the  high- 
way. This  team  then  started,  and  the  two  teams  ran  into  and  along 
the  highway  and,  as  they  were  crossing  the  main  track  were  struck 
by  a  locomotive  going  east,  hauling  a  caboose,  causing  the  damage 
complained  of. 

When  the  team  attached  to  the  sleighs  being  unloaded  started,  one 
son  jumped  from  the  car  and  ran  to  the  head  of  the  horses,  which  had 
been  left  standing  near  the  highway.  He  had  reached  the  horses 
and  taken  hold  of  their  heads  before  the  other  team  reached  them.  As 
the  team  he  was  holding  started,  they  broke  from  him  and  ran.  The 
third  team,  though  in  no  way  restrained,  stood  still.  Neither  the  father 
nor  his  two  sons  saw  or  heard  the  engine  until  after  the  horses  started ; 
but  they  have  testified  that  the  horses  were  frightened  by  the  moving 
engine  and  caboose.  In  the  examination  of  the  plaintiff  are  these  ques- 
tions and  answers : 
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"Q.  Was  there  anything  that  appeared  suddenly,  or  any  sound  that  yoa 
heard,  to  frighten  the  horses?  A.  I  heard  nothing.  Q.>  Did  yon  see  anytldng? 
A.  I  did  not  see  anything." 

The  father,  one  son,  and  a  man  near  the  crossing  have  testified  that 
they  heard  no  whistle  for  the  crossing,  and  no  bell  rung  as  the  engine 
passed.  The  headlight  of  the  engine  was  lighted.  Plaintiff  says  that 
his  horses  would  stand  when  a  train  was  passing,  if  they  were  spoken 
to,  and  that,  when  tmloading  straw  at  this  same  side  track,  they  had 
several  times  stood  when  untied  while  the  train  was  passing.  On 
former  occasions,  when  at  this  side  track,  plaintiff  had  heard  the  train 
whistle  for  this  crossing.  There  was  no  light  of  any  kind  at  or  near 
the  freight  cars  where  plaintiff  was  working.  The  distance  between 
the  inner  rails  of  the  side  track  and  the  main  track,  where  the  car  be- 
ing loaded  was  standing,  is  about  38i/^'  feet.  Defendant  claims  that 
the  side  track  at  this  point  is  on  private  property,  and  there  is  some 
evidence  that  there  is  a  line  of  old  fence  posts  between  the  side  track 
and  the  main  track.  The  three  freight  cars  on  the  siding  were  be- 
tween the  team  which  ran  away  and  the  moving  engine.  The  engine 
was  not  running  upon  any  schedule  time.  At  the  close  of  plaintiff's 
evidence  a  nonsuit  was  granted,  and  from  the  judgment  entered  thereon 
this  appeal  is  taken. 

[1]  The  plaintiff  claims  specifically  that  the  defendant  owed  to 
him  the  duty  of  giving  the  usual  warning  for  this  public  crossing  and 
was  negligent  because  it  did  not  give  it.  The  plaintiff  was  rightfully 
at  this  side  track,  and  the  side  track  was  being  used  by  the  defendant 
for  placing  cars  to  be  loaded  with  freight  and  thereafter  hauled  by  it 
Though  the  freight  cars  and  teams  were  on  private  property,  the  de- 
fendant was  using  the  side  track  and  the  roadway  immediately  ad- 
joining it  for  its  business  purposes,  and  we  are  of  opinion  that  the 
same  rule  applies  to  this  case  as  would  apply  if  the  side  track  were 
actually  upon  defendant's  property.  If  the  nonsuit  was  rightfully 
granted,  though  the  court,  in  the  brief  time  available  at  the  trial,  has 
not  stated  in  full  the  grounds  on  which  it  should  be  granted,  the  deci- 
sion will  be  upheld  on  appeal. 

The  rule  of  duty  governing  the  conduct  of  the  defendant  toward  the 
public  and  the  plaintiff  is  this :  To  use  reasonable  prudence,  care,  and 
caution  in  running  its  trains  and  using  its  property,  so  that  those  who 
go  there  for  business  purposes  shall  not  be  unreasonably  and  unneces- 
sarily exposed  to  danger.  The  measure  of  their  duty  is  reasonable  pru- 
dence and  care  under  the  existing  circumstances.  Vandewater  v.  N. 
Y.  &  N.  E.  R.  R.  Co.,  135  N.  Y.  583,  588,  32  N.  E.  636,  18  U  R.  A. 
771 ;  Flynn  v.  Central  R.  R.  of  New  Jersey,  142  N.  Y.  439,  445,  37 
N.  E.  514.  The  defendant  did  not  owe  to  this  plaintiff,  as  one  of  the 
public,  the  duty  of  giving  warning  for  this  public  crossing.  The  plain- 
tiff was  not  about  to  use  the  crossing.  The  purpose  of  the  rule  re- 
quiring a  suitable  and  sufficient  signal  at  a  crossing  is  to  warn  those 
using  or  about  to  use  the  crossing.  Vandewater  v.  N.  Y.  *&  N.  E.  R. 
R.  Co.  supra ;  Lampman  v.  N.  Y.  Cent  R.  R.  Co.,  72  App.  Div.  363, 
76  N.  Y.  Supp.  492,  affirmed  179  N.  Y.  536,  71  N.  E.  1132;  Harty 
V.  Railroad  Co.,  42  N.  Y.  ?69. 
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[2]  A  .cailroad  company  is  bound  to  realize  that  persons  are  liable 
to  be  on  the  puMic  highway  about  to  cross  the  tracks,  and  the  rule  re- 
quiring the  defendant  to  run  its  trains  with  proper  care  and. caution 
requires  that  a  proper  warning  of  the  approach  of  its  train  to  the  cross- 
ing be  given.  The  question  here  arises  whether,  under  the  rule  that 
a  railroad  company  must  run  its  trains  with  proper  care  and  caution, 
it  should  have  given  a  signal  or  warning  as  the  engine  was  approach- 
ing these  freight  cars  on  3ie  side  track.  In  applying  this  rule,  tiie  usual 
and  customary  conditions  of  railroading  operations  and  the  duties  which 
the  railroad  company  owes  in  carrying  out  the  purposes  of  its  franchise 
must  be  kept  in  mind.  No  general  rule  exists  requiring  a  railroad 
company  to  give  a  warning  as  it  approaches  a  side  track,  either  in  or 
out  of  its  yards,  on  which  freight  cars  stand  for  loading  and  unload- 
ing. There  are  many  private  sidings  and  many  small  sidings  construct- 
ed by  railroad  companies  ^ivith  the  approval  of  the  law,  for  the  accom- 
modation of  shippers.  There  are  many  places  where  highways  paral- 
lel and  are  in  very  close  proximity  to  railroad  tracks.  Ordinary  ex- 
perience teaches  that  horses  on  the  highway  may  be  frightened  by  the 
screech  of  a  whistle  or  the  clang  of  bell,  which  would  not  be  frightened, 
or  would  be  less  frightened,  by  the  mere  passing  of  the  train. 

The  railroad  company  is  called  upon  to  run  its  passenger  trains  at 
the  scheduled  speed,  in  order  to  accommodate  the  public  and  to  deliver 
its  freights  without  unnecessary  delay.  It  is  not  required  that  a  rail- 
road company  should  slow  down  and  pass  quietly  wherever  a  highway 
is  near  its  track ;  but  it  is  required,  although  a  highway  may  be  very 
near  its  track,  to  blow  its  whistle  if  this  be  the  proper  place  to  give 
warning  for  a  public  crossing,  and,  if  a  horse  be  frightened  by  such 
blowing  of  the  whistle,  and  damage  is  thereby  suffered,  an  action  may 
not  be  maintained  therefor  against  the  railroad  company.  In  so  aoing 
the  railroad  company  is  simply  using  its  property  within  its  rights. 
Phillips  V.  N.  Y.  Cent.  R.  R.,  84  Hun,  412,  32  N.  Y.  Supp.  299.  In 
that  case  the  whistle  which  frightened  the  horses  was  sounded  near 
an  overhead  crossing,  where  the  plaintiff  was,  for  a  grade  crossing  a 

?rc^er  distance  ahead  of  the  train,  and  (84  Him,  on  page  416,  32  N. 
'.  Supp.  302)  Justice  Dykman  said: 

"The  public  have  no  easement  In  common  with  the  companies  except  at 
crade  crossings.  In  other  places  travelers  upon  highways  must  avoid  ex- 
posure and  danger  which  may  result  from  the  sound  of  moving  trains." 

Common  experience  shows  us  that  all  moving  trains  make  consid- 
erable noise.  No  rule  of  law  holds  a  railroad  company  liable  for  dam- 
ages resulting  from  the  frightening  of  horses,  unless  the  owners  have 
rights  in  the  locality,  on  account  of  which  the  railroad  company  owes 
them  a  duty. 

In  the  light  of  these  considerations,  what  duty  did  thie  defendant 
owe  the  plaintiff  at  the  time?  It  was  bound  to  know  that  the  three 
freight  cars  were  on  the  side  track  for  the  purpose  of  being  loaded. 
It  had  placed  them  there.  It  was  bound  to  know,  also,  that  the  load- 
ing might  be  in  progress  at  any  reasonable  business  hour ;  but  we  can- 
not think  that  it  was  the  duty  of  the  railroad  company  to  add  to  the 


Digitized  by 


Google 


6M  189  NEW  TOBK  SUPPLEMENT  (Sup.  Ct 

xioise  of  the  passing  engine  and  caboose  by  a  sounding  of  the  whistle  or 
the  ringing  of  the  bell  to  warn  this  plaintiff  of  the  approaching  en- 
gine. The  appellant  claims  that  he  was  relying  upon  the  whistle  for 
this  crossing  to  inform  him  when  he  should  watch  his  team.  We  can- 
not think  that  a  railroad  company  was  bound  to  warn  a  man  when 
their  trains  come,  in  order  that  he  may  then  do  what  he  should  have 
done  before ;  and  we  cannot  think  that  a  railroad  company  is  bound 
to  sound  its  whistle  or  ring  its  bell  at  the  many  places  along  its  tracks 
approaching  sidings,  which  can  accommodate  but  few  cars,  at  the 
risk  of  frightening  horses  which  may  be  upon  propert}''  adjoining  its 
tracks,  or  upon  highways  in  close  proximity  to  its  tracks;  and  es- 
pecially do  we  think  this  is  true  with  reference  to  this  plaintiff,  who 
was  loading  tKese  cars  in  the  nighttime,  without  lights,  and  outside  the 
usual  working  hours.    Negligence  of  defendant  was  not  shown. 

[3]  Did  plaintiff's  negligence  contribute  to  his  loss?  He  was  ac- 
quainted with  the  existing  conditions  above  recited.  He  must  be  charg- 
ed with  knowledge  that  the  defendant  could  run  its  engine  upon  its 
track  at  any  time ;  and  it  is  a  matter  of  common  knowledge  that  there 
are  not  only  regular  trains,  but  necessarily  trains  and  engines  run  one 
way  and  the  other  upon  no  schedule  time.  He  knew  that  horses  left 
unrestricted  are  liable  to  run  away,  and  this  is  a  matter  of  such  com- 
mon knowledge  that  negligence  is  attributed  to  a  man  if  he  leaves  his 
horse  unhitched  or  unattended  in  a  street  or  public  place.  The  meas- 
ure of  his  duty  is  the  same  as  the  measure  of  the  duty  of  the  railroad 
company — reasonable  prudence  and  care.  Contributory  negligence  is 
generally  a  question  of  fact  for  the  jury ;  but  where  it  clearly  appears 
from  the  circumstances,  or  is  proved  by  uncontradicted  evidence,  that 
the  party  injured  has  by  his  own  acts  or  neglect  contributed  to  the 
injury,  the  question  is  one  for  the  court.  Kettle  v.  Turl,  162  N.  Y. 
255,  258,  56  N.  E.  626;  Henavie  v.  N.  Y.  Cent.  R.  R.,  166  N.  Y.  280, 
285,  59  N.  E.  901.  There  is  in  this  case  no  reasonable  evidence  of  any 
care  on  the  part  of  the  plaintiff,  but  there  is  proof  of  his  neglect.  He 
could  readily  have  tied  his  team  that  first  ran,  and  he  realized  the  dan- 
ger of  noF  lying  them ;  but  he  neglected  to  hitch  or  rcT^ain  them  in 
any  way.  The  evidence  shows  that  the  second  team  ran  only  when  the 
team  which  first  started  came  up  to  them  atid  frightened  them.  If 
the  passing  engine  and  caboose  was  the  cause  of  the  plaintiff's  damage, 
we  think  no  inference  can  be  drawn  from  the  proof,  other  than  that 
his  own  negligence  contributed  to  his  damage. 

[4]  The  evidence  does  not  show  that  the  engine  and  caboose  frighten- 
ed the  team  which  first  ran.  The  plaintiff  and  his  sons  say  that  they 
had  not  heard  the  train  when  the  team  started,  nor  had  they  seen 
anything  to  indicate  its  approach;  but  the  team  did  start  and  ran 
some  distance,  starting  west  and  turning  and  going  back  east,  and 
they  had  reached  the  railroad  crossing,  some  80  or  100  feet  from  the 
place  where  they  were  standing,  at  the  same  time  that  the  engine  reach- 
ed it.  Also  the  evidence  shows  that,  being  at  this  middle  car  and  the 
car  to  the  west  being  some  40  feet  long,  and  the  side  track  diverging 
from  the  main  track,  a  person  or  a  horse  at  the  middle  car  would  have 
to  be  some  10  or  12  feet  from  the  side  of  the  car  in  order  to  see  the 
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engine  coming  from  the  west.  The  speed  of  the  engine  is  not  disclosed 
in  the  record,  but  it  killed  three  horses  and  was  going  fast  enough  to 
run  a  considerable  distance  beyond  the  place  of  the  accident  before 
it  was  stopped.  So  that,  after  the  horses  started,  the  engine  must  have 
run  a  considerably  longer  distance  towards  the  crossing  than  the 
horses  ran  to  reach  this  crossing.  The  plaintiff  has  said  that  it  was 
the  engine  which  frightened  the  horses,  but  his  evidence  discloses  that 
this  is  his  inference,  and  not  his  knowledge,  because  he  had  not  seen 
or  heard  the  engine  at  the  time.  The  second  team  which  ran  was 
frightened  by  the  first,  and  the  third  team  was  not  frightened  at  all. 
There  may  have  been  many  things  which  could  frighten  the  team, 
other  than  the  approaching  engine.  It  was  an  essential  part  of  plain- 
tiff's case  to  show  that  it  was  defendant's  act  or  omission  which  caused  • 
the  damage.  We  think  there  was  insufl&cient  evidence  to  enable  a  jury, 
with  any  certainty  stronger  than  a  guess  or  conjecture,  to  find  that  the 
engine  frightened  the  team.  Insufficient  evidence  is  no  evidence.  Mat- 
ter of  Case,  214  N.  Y,  199, 108  N.  E.  408. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(115  MlBC.  Rep.  422) 

POETZSCH  el  y.  v.  MAYER  et  uz. 

(Supreme  Court,  Special  Term,  N^w  York  CJounty.    May,  1921.) 

1.  Vendor  and  purchaser  (^ts>l30(9)— Tluit  walls  have  encroaehed  on  adjohi- 
ing  property  for  50  years  held  not  to  render  title  to  buildlnfr  unmarkelable. 

That  the  waUs  of  a  building  encroach  upon  adjoining  premlseB  does  not 
render  the  title  to  the  building  unmarketable  where  such  walls  have 
been  erected  for  over  50  years  and  may  remain  undisturbed  so  long  as 
the  building  stands. 
Z.  Ta3cation  <S=>732 — As  respects  pre-existing  eaAemenls^  tax  sales  hivM 
porehaser  only  with  title  of  owner  of  property  sold. 

Tax  sales  and  sales  in  foreclosure  of  tax  Uens  invest  the  purchaser 
with  only  that  title  which  the  owner  of  the  property  had,  and  cannot 
operate  to  divest  another  of  an  easement  lawfully  acquired  in  the  prop- 
erty prior  to  the  levying  of  the  tax  under  which  the  sales  are  made. 

Action  by  Dorethea  S.  Poetzsch  and  another  against  Martin  Mayer 
and  vyife  for  specific  performance  of  a  contract  for  the  sale  of  real 
estate.    Judgment  for  plaintiffs. 

Darwin  J.  Meserole,  of  Brooklyn,  for  plaintiffs. 
Charles  W.  Walter,  of  White  Plains,  for  defendants. 

COHALAN,  J.  [1]  This  action  is  one  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate  situated  in  the  county  of  New 
York.  On  the  day  and  hour  set  for  the  closing  of  the  title  and  delivery 
of  the  deed  the  defendants  rejected  the  title  on  the  ground  that  the 
same  was  unmarketable  because  of  certain  encroachments  on  adjoining 
properties.    The  title  company  examining  the  title  raised  six  survey 
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exceptions.  The  second  and  fourth  exceptions  do  not  make  the  title 
unmarketable.  It  appears  from  these  exceptions  that  the  walls  of  the 
premises  in  the  instant  case  encroach  upon  the  premises  adjoining  on 
the  east  and  north.  These  walls  have  been  erected  for  over  50  years 
and  may  remain  undisturbed  so  long  as  the  building  stands.  The  third 
and  sixth  exceptions  are  such  as  are  frequently  found  to  exist  in  nearly 
all  premises  located  in  the  older  sections  of  our  city  and  arise  to  a 
great  extent  from  the  differences  of  opinion  of  surveyors  as  to  the  lo- 
cation of  ancient  monuments.  These  exceptions  are  of  minor  impor- 
tance and  in  no  way  aifect  the  marketability  of  the  title.  Under  ex- 
ception 1  it  appears  that  the  southerly  walls  of  the  premises  in  ques- 
tion encroach  8V^  inches  on  the  premises  adjoining  on  the  south.  This 
•exception,  standing  alone,  would  not  make  the  title  unmarketable,  for 
the  same  reasons  that  are  given  under  exceptions  2  and  4  above,  but  un- 
der this  exception  we  are  faced  with  am  additional  difficulty.  The 
premises  adjoining  on  the  south  and  on  which  the  encroachment  is 
made  have  for  over  120  years  been  used  as  an  open  alle)rway  and  drive. 
Prior  to  1799  the  premises  adjoining  this  alley,  together  with  the  alley, 
were  owned  by  one  Sharpless,  who  laid  out  this  alley  and  sold  the  lots 
adjoining  the  same  to  various  owners,  providing  in  the  deeds  of  con- 
veyance that  the  alley  was  to  be  used  in  common  by  the  inhabitants  of 
the  lots  adjoining.  The  description  in  the  deed  out  of  Sharpless  of  the 
premises  reads: 

"And  southerly  by  cartway  8  feet  wide,  running  from  Chapel  street,  and 
to  be  used  In  common  by  the  inhabitants  of  lots  adjoining." 

Prior  to  1893  this  alley  was  not  assessed  by  the  city  of  New  York, 
and  was  shown  on  the  land  map  of  the  city  as  an  alley.  From  1893  to 
1915  it  appears  on  the  tax  maps  as  lot  15  and  was  taxed  during  those 
years,  and  in  June,  1907,  the  premises  were  sold  for  unpaid  taxes  for 
the  years  1893  to  1907,  amounting  to  approximately  $1,800,  and  in  1913 
were  sold  for  unpaid  taxes  for  the  years  1907  to  1913.  No  action  has 
been  brought  for  the  foreclosure  of  these  tax  liens.  In  1915  it  appears 
the  city  authorities  ceased  to  assess  this  alleyway  for  taxes.  The  de- 
fendants contend  that  the  encroachment  in  exception  1  is  on  property 
sold  under  the  above  tax  sales,  and  that  thev  should  not  be  compelled 
to  accept  title  with  this  Hen  outstanding.  The  purchasers  of  the  lots 
bounding  on  this  alley  and  their  grantees  have  an  easement  therein 
which  is  a  property  rieht.  The  purchasers  at  any  tax  sale  and  any  sale 
in  foreclosure  of  the  liens  could  acquire  no  better  title  than  the  owner 
of  this  lot.  They  took  the  title  burdened  with  this  easement  and  prop- 
erty right.  If  they  had  no  actual  notice,  they  had  constructive  notice, 
as  the  recording  act  clearly  applies. 

[2]  Tax  sales  and  sales  in  foreclosure  of  tax  liens  invest  the  pur- 
chaser with  only  that  title  which  the  owner  of  the  property  had ;  it  can- 
not divest  a  party  situated  as  the  plaintiff  is  here  from  a  property  right 
such  as  the  easement  is  here  and  which  was  lawfully  acquired  prior 
to  the  levying  of  the  tax  under  which  the  sales  were  made.  To  hold 
otherwise  would  infringe  on  the  plaintiffs'  constitutional  rights  and  de- 
prive them  of  their  property  rights  without  due  process  of  law,    Blenis 
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V.  Utica  Knittbg  Co.,  73  Misc.  Rep.  61,  130  N.  Y.  Supp.  740,  affirmed 
149  App.  Div.  936,  134  N.  Y.  Supp.  1126.  If  the  liens  could  be  fore- 
closed and  the  property  sold  thereunder,  the  best  position  that  the  buy- 
er could  be  in  would  be  no  better  than  that  in  which  are  the  o^ers 
of  the  property  on  the  north,  which  encroaches  at  least  a  foot,  and  iSere 
is  no  doubt  in  that  instance  but  that  the  walls,  having  been  standing  for 
over  50  years,  w^ould  be  allowed  to  stand  so  long  as  the  building  remains. 
It  follows,  therefore,  that  the  fact  of  the  tax  sales  being  outstanding  on 
the  alley  on  which  the  building  encroaches  81/^  inches  in  no  sense  makes 
the  title  unmarketable.  The  claim  on  the  part  of  the  defendant  that  he 
should  not  be  required  to  accept  property  the  possession  of  which  he 
may  be  required  to  defend  by  litigation  is  not  applicable  for  the  above 
reasons. 
Judgment  for  plaintiffs. 


JAKED  V.  BOARD  OF  EDUCATION  OF  CITY  OF  ALBANY. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  7,  1921.) 

Schools  and  school  dktrids  <&»89— Board  of  educaiion  held  liable  tw  n^- 
gent  perfomiaoee  of  duties  resulting  in  injury  to  a  pupIL 

The  rule  of  immunity  of  governmental  officers  exercising  govemmental 
functions  does  not  apply  where  such  officers  have  charge  of  the  main- 
tenance, repair,  etc.,  of  structures  of  which  they  are  in  charge,  and,  as  the 
board  of  education  of  Albany,  under  Education  Law,  §§  300,  868,  875, 
is  charged  with  school  property  and  with  the  duty  to  purchase,  repair, 
remodel,  etc.,  a  pupil  injured  by  neglect  in  the  condition  in  t^hich  school 
premises  were  maintained  might  sue  the  board  therefor. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Rose  Jessie  Jaked  by  George  Jaked,  guardian  ad  litem, 
against  the  Board  of  Education  of  the  City  of  Albany.  From  a  judg- 
ment and  order  of  the  Supreme  Court  of  Albany  County  setting  aside 
a  verdict  for  plaintiff  and  dismissing  the  complaint  (113  Misc.  Rep.  572, 
185  N.  Y.  Supp.  88),  plaintiff  appeals.    Reversed,  and  verdict  restored. 

Argued  before  JOHN  M.  KELLOGG,  P.  ].,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Henry  J.  Crawford,  of  Albany,  for  appellant 
John  J.  McManus,  of  Albany,  for  respondent 

VAN  KIRK,  J.  Plaintiff,  a  girl  seven  years  of  age,  on  November 
22,  1918,  was  attending  School  No.  1  on  Bassett  street  in  the  city  of 
Albany.  The  school  building  is  erected  immediately  upon  the  street 
line.  The  main  entrance  to  the  schoolhouse,  intended  for  the  use  of 
teachers  and  visitors  to  the  school,  is  on  Bassett  street.  There  is  a 
vestibule,  the  floor  of  which  is  on  the  level  with  the  street,  extending 
several  feet  deep,  from  the  rear  of  which  floor  are  a  number  of  steps 
leading  up  to  the  front  door  of  the  building.  At  the  entrance  to  this 
vestibule  are  two  large  iron  swinging  gates,  which  when  closed  protect 
this  vestibule.    These  gates  are  attached  to  hinges,  which  are  attached 
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to  the  outer  walls  of  the  building  on  either  side  of  the  entrance.  These 
gates  swing  inward.  In  the  wall  back  of  one  of  these  gates,  when 
open,  is  an  iron  bar  set  in  the  wall,  extending  out  some  12  or  14  inches, 
soUiftshioned  that,  by  means  of  a  padlock,  this  gate  may  be  fastened 
optn.  On  November  22,  1918,  there  was  no  such  bar  in  back  of  the 
other  gate,  but  in  a  corresponding  place  in  the  wall  back  of  this  gate  is 
a  hole  in  which  it  is  inferred  that  at  some  time  a  similar  bar  had  been 
placed.  At  noon  time  on  November  22,  1918,  this  plaintiff,  with  an 
older  sister  and  some  others,  went  to  this  main  entrance,  and  she,  with 
four  or  five  others,  were  swinging  upon  the  gate  which  was  not  equip- 
ped with  a  fastening  device.  She  was  on  the  inside  or  back  side  of 
the  gate.  One  or  two  boys  pushed  the  gate  back  toward  the  wall. 
Plaintiff  standing  on  the  gate  and  evidently  intending  to  hold  the  gate 
from  reaching  the  wall,  extended  her  leg  back  against  the  walj  and 
her  leg  was  broken  above  the  ankle.  For  about  a  year  prior. to  this 
accident  there  had  been  no  means  of  fastening  this  gate  when  open; 
and  scholars  had  been  accustomed  to  swing  on  the  gate.  The  complaint 
alleges  that  the  defendant  had  the  care,  custody,  and  control  of  the 
school  building,  and  it  was  its  duty  to  keep  the  building  and  the  ap- 
proaches thereto  in  a  reasonably  safe  condition,  so  as  not  to  endanger 
the  life  or  limb  of  children  attending  the  school,  and  not  to  use  said 
building  while  in  a  dangerous  condition ;  that  the  plaintiff  was  attracted 
by  the  gates  and  by  seeing  other  children  swinging  thereon  and  got  on 
the  swinging  gate;  that  the  injuries  were  received  solely  as  the  result 
of  the  defendant's  negligence  in  failing  to  keep  the  approach  to  the 
school  building  in  reasonable  repair  and  permitting  the  use  of  such 
approach  when  not  in  proper  repair.  There  is  no  otiber  charge  of  neg- 
ligence against  the  defendant  than  the  failure  to  provide  a  means  of 
fastening  the  gate  when  open  and  permitting  this  entrance  to  be  used 
when  such  means  had  not  been  provided.  1  he  questions  of  fact  were 
submitted  to  the  jury,  and  they  have  found  that  the  defendant  was 
negligent  in  this  respect,  and  that  the  plaintiff  was  not  negligent  in  a 
manner  which  contributed  to  her  injuries.  A  verdict  of  $400  was 
rendered  in  favor  of  the  plaintiff.  Upon  motion  of  the  defendant 
the  court  set  aside  the  verdict  and  dismissed  the  complaint  upon  the 
ground  that  the  defendant,  in  performing  its  duties  in  respect  to  the 
maintenance  and  repair  of  school  buildings,  is  performing  a  govern- 
mental function  as  an  agency  of  the  state  and  for  its  benefit,  and  is 
therefore  immune  from  liability,  as  would  be  the  state. 

The  board  of  education  of  the  city  of  Albany  is  a  body  corporate. 
Education  Law,  §  300;  chapter  16  of  the  Consolidated  Laws.  The 
powers  and  duties  of  a  board  of  education  include  (Education  Law,  § 
868)  any  duty  imposed  upon  boards  of  education  or  trustees  of  com- 
mon schools  under  this  chapter  or  other  statutes — the  care,  custody,  con- 
trol, and  safe-keeping  of  all  school  property,  and  (Education  Law,  § 
875)  to  purchase,  repair,  remodel,  improve,  or  enlarge  any  school  build- 
ing, and  to  construct  new  school  buildings.  The  state  imposes  some 
of  its  duties  by  statute  upon  municipalities  and  agencies,  authorizing 
departments  of  police,  charity,  fire,  education,  and  highways.  These 
agencies  are  for  the  efficient  exercise  of  these  governmental  £unctions. 
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The  state  is  inunune  from  action  by  any  person  on  account  of  its  own 
acts,  or  of  the  acts  or  negligence  of  its  agents,  except  it  has  given  ex- 
press consent  (Buckles  v.  State  of  New  York,  221  N.  Y.  418,  117  N. 
E,  811 ;  Matter  of  Hoople's  Estate,  179  N.  Y.  308,  311,  72  N.  E.  229). 
and  the  agency  of  the  state  upon  which  is  imposed  the  performance  of 
a  governmental  duty  is  entitled  to  and  has  the  same  immunity  from 
liability  for  its  acts,  or  the  acts  of  its  representatives,  in  the  perform- 
ance of  that  duty,  as  does  the  state  itself  (Corbett  v.  St.  Vincent's  In- 
dustrial School,  177  N.  Y.  16,  68  N.  E.  997;  Wilcox  v.  City  of  Roches- 
ter, 190  N.  Y.  137,  82  N.  E.  1119,  17  L.  R.  A.  [N.  S.J  741,  13  Ann. 
Cas.  759;  Maxmilian  v.  Mayor  of  City  of  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  Ackley  v.  Board  of  Education  of  City  of  New  York, 
174  App.  Div.  44,  159  N.  Y.  Supp.  249;  Donovan  v.  Board  of  Educa- 
tion of  City  of  New  York,  85  N.  Y.  117;  Gaetjens  v.  City  of  New 
York,  132  App.  EHv.  394,  116  N.  Y.  Supp.  759;  Ham  v.  Mayor  of 
City  of  New  York,  70  N.  Y.  459,  463 ;  Springfield  Fire  &  Marine  Ins. 
Co.  v.  Village  of  KeeseviUe,  148  N.  Y.  46,  42  N.  E.  405,  30  L.  R.  A. 
660,  51  Am.  St.  Rep.  667). 

This  immunity  was  given  to  the  city  of  Rochester  in  respect  to  the 
management  of  the  building  for  police  headquarters  in  a  suit  brought 
by  a  mechanic  going  to  work  in  the  building  who  fell  into  an  elevator 
shaft,  the  door  thereof  having  been  left  open  negligently  by  the  opera- 
tor, an  employee  of  the  city  (Wilcox  v.  City  of  Rochester,  supra) ;  and 
to  the  city  of  Buffalo  in  respect  to  the  management  of  a  city  and  coun- 
ty hall  in  a  suit  brought  by  one  who  was  injured  on  an  elevator  in  the 
city  hall  by  reason  of  the  negligence  of  the  operator  (Moest  v.  City  of 
Buffalo,  116  App.  Div.  657,  101  N.  Y.  Supp.  996,  affirmed  193. N.  Y. 
615,  86  N.  E.  1128) ;  and  to  St.  Vincent's  Industrial  School  in  an  action 
by  a  minor  convict  who  had  been  committed  to  the  school  for  injuries 
sustained  by  him  because  of  the  negligence  of  defendant's  manager  in 
failing  to  instruct  him  in  the  proper  operation  of  a  machine  (Corbett 
v.  St.  Vincent's  Industrial  School,  supra),  in  which  case  the  court  said : 

"The  question  here  is  whether  the  defendant,  acting  so  far  as  this  plain- 
tiff was  concerned  as  a  governmental  agency  for  the  care  of  such  convicts,  is 
not  entitled  to  the  same  immunity  from  liability  for  damages  in  case  of  such 
accidents  that  is  conceded  to  the  state  itself  and  to  all  its  municipal  divi- 
sions." 

And  the  court  concludes: 

"We  think  that,  inasmuch  as  the  defendant,  in  receiving  and  taking  charge 
of  the  plaintiff,  was  exercising  functions  which  in  a  large  sense  belonged  to 
the  state,  it  cannot  be  held  Uable  for  accidents  of  this  character'' 

— and  to  the  county  of  Monroe  in  an  action  by  an  employee  in  the  Mon- 
roe County  Insane  Asylum  who  was  injured  while  operating  a  steam 
mangle  in  the  laundry  (Hughes  v.  County  of  Monroe,  147  N.  Y.  49, 
41  N.  E.  407,  39  L.  R.  A.  33). 

This  rule  of  total  immunity  is  applied  strictly  in  some  states.  In  a 
leading  case  in  Massachusetts  (Hill  v.  City  of  Boston,  122  Mass.  344, 
23  Am.  Rep.  332)  it  was  held  that  a  child  attending  a  public  school  in  a 
schoolhouse  provided  by  the  city,  under  the  duty  imposed  upon  it  by 
statute, .  cannot  maintain  an  action  against  the  city  for  the  injuries 
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suffered  by  reason  of  the  unsafe  condition  of  the  staircase  in  the  school- 
house  over  which  he  is  passing,  because  no  private  action,  unless  ex- 
pressly authorized  by  statute,  can  be  maintained  against  the  city  for  the 
neglect  of  a  public  duty  imposed  upon  it  by  law  for  the  benefit  of  the 
public,  and  from  the  performance  of  which  the  corporation  receives 
no  profit  or  advantage.  Also  in  Illinois  recovery  was  denied  to  a  work- 
man injured  while  fiixing  a  roof  on  a  schoolhouse  because  of  a  defective 
scaffold.  Kinnare  v.  City  of  Chicago,  171'  111.  332,  49  N.  E.  536.  But 
in  many  cases  in  the  state  of  New  York  this  total  immunity  is  not 
granted  to  those  performing  a  governmental  duty  imposed  by  the  state. 
The  care  of  the  highways  is  a  state  duty.  It  has  been  uniformly 
recognized  that  at  common  law  there  is  no  liability  resting  on  a  city  or 
a  town  for  injuries  occasioned  by  a  defect  in  a  street  or  highway,  ex- 
cept the  right  to  maintain  such  action  has  been  given  by  statute,  in 
which  case  all  the  conditions  fixed  in  the  statute  must  be  complied  with 
as  conditions  precedent  to  the  right  of  maintaining  the  acticMi.  Since 
1881  (Laws  1881,  c.  700)  such  actions  have  been  permitted  by  statute, 
but  prior  to  that  time  and  at  a  very  early  date  the  officer  having  the 
duty  to  maintain  highways  was  held  liable  to  one  injured  because  of  a 
defect  therein,  if  he  had  the  necessary  funds  to  make  the  repairs. 
Robinson  v.  Chamberlain,  34  N.  Y.  389,  90  Am.  Dec.  713 ;  Hover  v. 
Barkhoof,  44  N.  Y.  113;  Bryant  v.  Town  of  Randolph,  133  N.  Y.  70, 
30  N.  E.  657.  In  these  cases  the  proposition  is  laid  down  that  a  public 
officer  upon  whom  the  state  has  imposed  duties  which  are  not  judicial 
in  their  nature  is  answerable  in  damages  to  any  one  injured  by  his 
careless  and  negligent  performance  of,  or  omission  to  perform,  thi 
duties  of  his  office.    Dillon  on  Municipal  Corporations,  p.  2888,  says: 

••But  In  New  York  these  principles  [governing  immunity  from  liabiUty  for 
acts  while  engaged  in  a  governmental  duty]  do  not  appear  to  be  fully  ad- 
hered to.  If  the  city  or  board  of  education  does  not  have  control  of  the 
school  buildings  In  such  sense  that  it  has  the  power  to  keep  them  in  repair, 
it  is  not  liable  for  the  acts  of  the  officials  upon  whom  that  duty  Is  im- 
posed by  statute.  But,  if  the  statute  imposes  upon  the  board  of  education  or 
other  officials  the  duty  of  maintaining  and  keeping  in  repair  the  school  build- 
ings, and  by  reason  of  the  neglect  or  default  of  the  board  of  education  or 
other  officials  upon  whom  the  duty  is  Imposed  a  scholar  or  other  person  law- 
fully upon  the  premises  Is  injured,  then  the  board  of  education  or  other  official 
is  liable  for  its  negligent  act." 

No  statute  has  granted  a  right  of  action  against  boards  of  education 
because  of  injuries  due  to  their  negligence,  but  the  rule  above  quoted 
from  Dillon  on  Municipal  Corporations  as  to  the  liability  of  boards  of 
education  and  other  officials  when  the  state  has  imposed  a  duty  upon 
them  is  justified  by  the  following  authorities :  Wahrman  v.  Board  of 
Education  of  City  of  New  York,  111  App.  IXv.  345,  97  N.  Y.  Supp. 
1066,  affirmed  187  N.  Y.  331,  80  N.  E.  192,  116  Am.  St.  Rep.  609,  10 
Ann.  Cas.  405,  cited  and  approved  in  Titusville  Iron  Co.  v.  City  of 
New  York,  207  N.  Y.  203,  208,  100  N.  E.  806;  Higbie  v.  Board  of 
Education  of  City  of  New  York,  122  App.  Div.  483,  107  N.  Y.  Supp. 
168;  McCarton  v.  City  of  New  York,  149  App.  Div.  516,  519,  133  N. 
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Y.  Supp.  939;  Katz  v.  City  of  New  York,  162  App.  Div.  132,  147  N. 
Y.  Supp.  327. 

Whether  or  not  a  sound  reason  may  be  given  for  a  distinction  be- 
tween the  holdings  in  the  cases  last  cited  and  in  the  cases  respecting 
the  liabili^  of  highway  officers  on  the  one  hand  and  the  holdings,  for 
example,  in  Wilcox  v.  City  of  Rochester,  supra,  Corbett  v.  St.  Vin- 
cent's Industrial  School,  supra,  and  Hughes  v.  County  of  Monroe, 
supra,  the  courts  have  long  recognized  the  distinction,  and  we  think  it 
should  be  recognized  here. 

The  doctrine  of  respondeat  superior  does  not  apply  in  this  case.  The 
negligence  of  which  complaint  is  here  made  is  the  negligence  of  the 
defendant  itself,  not  that  of  agents  or  employees.  See  Maxmilian  v. 
Mayor  of  City  of  New  York,  supra;  Ham  v.  Mayor  of  City  of  New 
York,  supra. 

The  respondent  urges  strongly  that  the  facts  do  not  show  negligence 
on  the  part  of  the  defendant.  We  have  examined  with  care  the  evi- 
dence and  the  argument  and  authorities  presented  by  counsel.  We  feel 
that  the  verdict  of  the  jury  is  supported  by  evidence,  and  that  the  court 
should  follow  its  findings. 

The  judgment  and  the  order  setting  aside  the  verdict  are  reversed, 
and  the  verdict  is  restored,  with  costs  to  the  plaintiff.    All  concur. 


(116  Misc.  Rep.  202) 

CITY  OF  NEW  YORK  v.  NEW  YORK  TELEPHONE  CO. 

(Supreme  Oourt,  Special  Term,  New  York  Comity.    April,  1921.) 

L  Telegraphs  and  telepbomB  ^:»33(l)^Power  of  Publir  Servlee  Oommis^ 
^on  to  fix  rates. 

The  Public  l^ervlce  GommlsBlons  Law  does  not  Impose  upon  the  Com- 
mission either  the  power  or  the  dnty  to  fix  the  rates  which  shall  be 
charged  in  all  .cases  for  telephone  service,  but  section  92  of  the  law  re- 
quires every  telephone  corporation  to  file  schedules,  and  provides  that, 
unless  the  Commission  otherwise  orders,  no  change  shall  be  made  except 
after  80  days'  notice  to  the  Commission. 

2.  Telegraphs  and  telephones  <S=»33(1)— Publie  Servlee  CMiiiiiissioa  author- 
ized to  abrogate  order  fixing  rates. 

Public  Service  Commissions  Law,  S  97,  authorizes  the  Commission  to 
abrogate  an  order  fixing  maximum  rates  for  telephone  service. 

S.  Telegraphs  and  tdephooes  ^83(1)— Poblie  Servlee  Commission  may  eon- 
sent  to  increase  in  rates. 

Under  the  Public  Service  Commissions  Law,  the  Ck)mmisslon  has  pow- 
er to  consent  to  an  increase  of  telephone  rates  when-^ver  in  its  opinion  a 
previous  order  fixing  the  maximum  rates  should  no  longer  even  tem- 
porarily remain  in  force  without  determining  what  rates  are  reasonable. 

Suit  by  the  City  of  New  York  against  the  New  York  Telephone  Com- 
pany for  an  injunction.    Complaint  dismissed. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (M.  Maldwin 
Fertig  and  Joseph  A.  Devery,  both  of  New  York  City,  of  counsel),  for 
plaintiff. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Charles  T.  Russell,  of  New  York  City  (Edward  L.  Blackman,  John 
L.  Swayze,  Edward  W.  Beattie,  and  Carl  M.  Abromeit,  all  of  New 
York  City,  of  counsel),  for  defendant. 

LEHMAN,  J.    On  the  30th  day  of  March,  1915,  the  Public  Service 
Commission  of  the  State  of  New  York  for  the  second  district,  in 
accordance  with  the  powers  conferred  upon  it  under  section  97  of  the 
Public  Service  Commissions  Law  (Consol.  Laws,  c.  48),  made  an  order 
determining  the  rates  to  be  thereafter  observed  and  in  force  as  the 
maximum  to  be  charged  for  telephone  service  within  the  zones  cm- 
braced  in  the  territory  of  the  city  of  New  York.    The  said  order  pro- 
vided that  the  rates  therein  specified  should  remain  in  force  for  a  pe- 
riod of  three  years  and  thereafter  until  the  further  order  of  the  Cora- 
mission.     On  the  16th  day  of  September,  1919,  the  Public  Service 
Commission  made  an  order  which  constituted  a  modification  of  the  pre- 
vious order  of  September  16,  1919,  reducing  certain  rates  as  specified 
in  the  earlier  order,  and  it  was  provided  therein  that  such  rates  should 
remain  in  force  for  a  period  of  one  year  and  thereafter  until  the  fur- 
ther order  of  the  Commission.    On  the  1st  day  of  October,  1920,  the 
New  York  Telephone  Company  filed  a  petition  "for  the  consent  of  the 
Commission  to  the  establishment  of  a  new  schedule  of  rates  for  tele- 
phone service  in  the  city  of  New  York."  and  it  asked  that  the  Com- 
mission, "after  such  hearing  and  deliberations  as  it  may  deem  neces- 
sary, make  an  order  authorizing  and  establishing  the  proposed  rates  as 
the  legal  rates  to  be  charged  for  telephone  service  within  the  city  of 
New  York,  such  rates  to  be  effective  from  October  1,  1920,  or  as  soon 
as  the  reasonableness  of  said  rates  can  be  determined,  and  that  it  will 
make  such  further  order  or  orders  and  such  modifications  of  former 
orders  as  may  be  necessary  in  the  premises."    On  the  18th  day  of  Oc- 
tober, 1920,  the  Public  Service  Commission  began  hearings  upon  this 
petition,  and  these  hearings  were  continued  from  time  to  time  till 
March  7,  1921.    At  these  hearings  the  N^w  York  Telephone  Company 
offered  testimony  in  support  of  its  petition,  and  the  city  of  New  York 
appeared  regularly  throughout  the  proceedings  and  cross-examined 
witnesses,  but,  owing  to  the  volume  of  the  testimony  presented  by  the 
petitioner  and  the  intricacy  of  the  details,  it  has  not  yet  completed  the 
cross-examination  of  the  petitioner's  witnesses  or  presented  its  evi- 
dence to  combat  the  claims  of  the  New  York  Telephone  Company, 
and  no  testimony  of  any  kind  has  yet  been  presented  to  the  Commis- 
sion in  behalf  of  the  consumers.    On  the  23d  day  of  February,  1921, 
the  New  York  Telephone  Company  filed  an  additional  petition  with 
the  Commission  for  leave  to  put  into  immediate  operation  a  schedule 
of  rates  to  produce  additional  revenue.    25  St.  Dept.  Rep.  414.    The 
city  of  New  York  opposed  the  application  and  insisted  that  the  Com- 
mission was  without  power  or  jurisdiction  in  the  midst  of  the  pro- 
ceeding without  having  fully  heard  the  proof  offered  by  the  city,  to 
make  any  increase  whatever,  that  the  Commission  had  no  power  to 
make  temporary  rates,  and  argued  upon  the  merits  of  the  case  as  well 
as  upon  the  law.   Thereafter,  and  on  the  17th  day  of  March,  1921,  the 
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Public  Service  Cotmnission  made  and  entered  an  order  which  recites, 
among  other  things,  that — 

"It  now  appears  to  the  satisfactloD  of  the  Commission  from  the  evidence 
before  It  in  the  proceeding,  and  also  from  its  knowledge  and  information  of 
the  general  condition  of  said  company,  derived  fi:om  its  various  reports  filed 
with  this  Commission  according  to  law  and  pursuant  to  the  order  of  this 
Commission,  that  the  increase  in  wages  of  employees  made  effective  as 
aforesaid  since  the  order  of  this  Commission  of  September  16,  1919,  requires 
an  additional  annual  expenditure  of  approximately  $11,000,000  by  said  com- 
pany, and  to  that  extent  decreases  the  income  of  said  company  from  the 
amount  anticipated  it  would  receive  from  the  rates  established  by  said  order 
of  September  16,  1919,  when  said  order  was  made  by  this  Commission." 

The  order  then  provides  that —  ^ 

"Pending  the  further  continuation  of  this  proceeding,  and  without  affecting 
the  final  determination  thereof  the  Commission  does  hereby  consent  that  from 
and  after  April  1,  1921,  and  until  its  further  order  in  the  premises,  the  ratps 
of  said  New  York  Telephone  Company  for  exchange  telephone  service  in  the 
city  of  New  York  as  fixed  and  determined  by  the  said  orders  of  the  Commis- 
sion dated  March  30,  1915,  and  September  16,  1919,  be  increased  by"  certain 
additional  percentages. 

This  consent  was  made  conditional  upon  the  filing  of  a  bond  provid- 
ing for  the  repayment,  to  each  and  every  subscriber  in  the  city  of  New 
York,  upon  the  final  determination  of  the  proceeding,  of  any  amounts 
paid  by  said  subscribers  in  excess  of  the  rates  or  charges  which  may  be 
fixed  upon  such  final  determination,  and  it  was  further  provided  in  the 
order  that  "upon  compliance  with  said  condition  said  company  may  file 
upon  five  days*  notice  a  tariff  in  accordance  with  the  terms  of  this 
order."  The  city  of  New  York  now  seeks  to  enjoin  the  New  York 
Telephone  Company  "from  imposing  or  entering  against  or  collecting 
from  any  consimier  of  telephone  service  any  rate  or  charge  above  the 
rates  and  charges  fixed  by  the  order  of  the  Public  Service  Commission 
dated  Septepiber  16,  1919." 

The  plaintiff  claims  that  the  Public  Service  Commission  was  without 
power  to  make  this  order  of  March  17,  1921,  because  it  is  in  effect  a 
provisional  order  made  before  the  completion  of  a  hearing  still  pending 
and  is  an  order  which  is  intended  to  make  the  final  determination  of  the 
Commission  after  the  completion  of  the  hearing  retroactive  from  the 
date  of  the  provisional  order.  If  the  order  of  March  17th  must  be  re- 
garded as  a  provisional  determination  of  "the  just  and  reasonable  rates, 
charges,  and  rentals  to  be  thereafter  observed  and  in  force  as  the  max- 
imum to  be  charged,  demanded,  exacted,  or  collected  for  the  perform- 
ance or  rendering  of  the  service  specified,"  then  the  contention  of  the 
plaintiff  is  sound,  for  the  power  of  the  Public  Service  Commission  to 
make  such  determination  is  conferred  only  by  section  97  of  the  Public 
Service  Commissions  Law,  and  that  section  gives  the  Public  Service 
Commission  power  to  determine  such  rates  only  after  a  "hearing,"  and 
does  not  expressly  confer  upon  the  Commission  any  power  to  make  any 
provisional  or  conditional  determination  pending  the  completion  of  the 
hearing,  nor  can  any  power  of  such  kind  be  inferred  from  the  general 
provisions  or  intent  of  the  act.  In  my  opinion,  however,  the  order  of 
March  17,  1921,  is  merely  a  consent  of  the  Commission  to  an  increase 
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in  the  rate  previously  fixed  by  the  Commission,  and  section  97  of  the 
Public  Service  Commissions  Law  forbids  an  increase  only  if  made 
without  the  consent  of  the  Commission,  and  I  can  see  no  ground  for 
holding  that  the  right  to  grant  such  consent  is  subject  to  any  limitation 
that  it  shall  be  given  only  after  a  complete  hearing  sufficient  to  enable 
the  Commission  to  determine  the  just  and  reasonable  rates  to  be  charg- 
ed thereafter. 

[  1  ]  The  Public  Service  Commissions  Law  does  not  impose  upon  the 
Commission  either  the  power  or  the  duty  to  fix  the  rates  which  shall 
be  charged  in  all  cases  for  telephone  service.  Section  92  of  the  law 
requires  every  telephone  corporation  to  file  schedules  of  its  charges, 
and  provides  that,  unless  the  Commission  otherwise  orders,  no  change 
shall  be  made  in  any  rate  except  after  30  days*  notice  to  the  Commis- 
sion. Subject  to  the  comijion-law  rule  that  no  public  service  corpora- 
tion may  charge  more  than  a  reasonable  rate,  a  telephone  company  may 
at  will  change  its  rates  merely  by  filing  schedules  in  accordance  with 
this  section  unless  or  until  the  Public  Service  Commission  has  by  order 
made  after  a  hearing  fixed  the  just  and  reasonable  rates  to  be  charged 
as  the  maximum  for  telephone  services  in  accordance  with  the  provi- 
sions of  section  97.  As  long  as  such  order  remains  in  force  the  Tele- 
phone Company  is  bound  by  it,  but  under  section  23  of  the  Public  Serv- 
ice Commissions  Law  the  order  remains  in  force  only  until  "changed  or 
abrogated  by  the  Commission,"  and  when  such  order  is  abrogated  then 
obviously  the  right  of  a  telephone  corporation  to  increase  its  rates  by 
filing  of  schedules  is  exactly  the  same  as  before  the  original  order  was 
made,  and,  when  the  Commission  gives  its  consent  to  an  increase  of 
rates  above  the  amount  of  the  rates  it  had  previously  fixed  as  the  max- 
imum rate,  then  pro  tanto  the  previous  order  is  abrogated  or  at  least 
suspended. 

[2]  The  statute  contains  no  provision  that  after  an  order  fixing  the 
maximum  rates  to  be  charged  tihe  Commission  may  not  abrogate  such 
order  or  consent  to  an  increase  except  as  part  of  a  new  order  fix- 
ing new  rates  which  thereafter  shall  be  observed  and  in  force  as  the 
maximum  to  be  charged.  Such  an  order  fixing  maximum  charges  when 
made,  like  a  statute  of  the  Legislature  fixing  maximum  rates,  is  an  at- 
tempt— 

"To  predict  for  future  years  the  charges  that  wUl  yield  a  fair  retom.  The 
prediction  must  square  with  the  facts  or  be  cast  aside  as  worthless.  Ex  parte 
Young,  209  U.  S.  123,  147,  148.  It  must  square  with  them  in  one  year  as  In 
another,  at  the  beginning  but  equally  at  the  end.  In  all  such  legislation, 
from  the  hour  of  its  enactment,  there  thus  inheres  the  seed  of  an  infirmity 
which  the  future  may  develop.  It  is  the  infirmity  that  always  waits  upon 
prophecy ;  the  coming  years  must  tell  whether  the  prophecy  is  trae  or  false. 
All  that  we  can  say  at  the  outset  is  that  the  power  to  regulate  exists.  The 
validity  of  its  exercise  depends  upon  the  nicety  of  the  adjustment  between 
forecast  and  events.  This  is  as  true  of  a  regulation  which  looks  forward  a 
year  as  one  which  looks  forward  a  decade  or  a  century.  In  either  case,  with 
differences  only  of  degree,  there  is  a  forecast  of  the  future,  which  must  be 
justified  by  results."  Municipal  Gas  Co.  of  City  of  Albany  v.  Public  Service 
Commission,  Second  Dist.,  225  N.  Y.  89, 1?1  N.  E.  772. 

The  Legislature,  having  power  to  regulate  telephone  rates,  has  dele- 
gated this  power  to  the  Public  Service  Commission.    By  virtue  of  this 
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delegated  power  the  Public  Service  Commission  may  fix  maximum  rates 
to  be  charged ;  but  the  L^slature  has  also  recognized  that  conditions 
may  change  and  the  maximum  rate  once  fixed  may  not  under  changed 
conditions  continue  to  be  reasonable.  Under  such  circumstances  the 
Public  Service  Commission  may  after  a  hearing  fix  new  maximum 
rates.  Such  a  hearing  may,  as  in  this  case,  require  an  enormous  mass 
of  evidence  and  extend  over  a  period  of  many  months.  It  would  be 
unjust  and  in  some  cases  even  beyond  the  power  of  the  Legislature  to 
require  the  corporation  furnishing  teleplione  service  to  abide  during 
these  months  by  an  order  made  at  an  earlier  period  if  the  "results"  have 
not  justified  the  "forecast."  The  Legislature  has  given  the  Public 
Service  Commission  the  power  not  only  to  make  orders  fixing  maxi- 
mum rates,  but  to  abrogate  such  orders  and  to  "consent"  to  an  increase 
of  rates.  It  would  be  unreasonable  to  hold  without  a  clear  expression 
by  the  Legislature  that,  when  the  Commission  is  of  the  opinion  that 
conditions  have  changed  to  an  extent  which  renders  the  old  rate  un- 
reasonable and  perhaps  unconstitutional,  it  must  continue  its  old  order 
in  force  and  may  not  "consent"  to  an  increase  of  rates  pending  the  time 
when  it  can  after  a  full  hearing  make  a  new  "prophecy"  as  to  what  will 
constitute  reasonable  rates  in  the  future.  The  Commission  has  power 
not  only  to  regulate  rates,  but  also  to  regulate  service ;  it  might  under 
such  power  make  an  order  which  would  greatly  increase  both  the  value 
and  the  cost  of  service.  Can  it  be  contended  that  it  cannot  make  such 
an  order  to  improve  the  service  until  after  it  has  determined  what  will 
constitute  a  fair  and  reasonable  maximum  rate  for  the  future  upon 
necessarily  protracted  hearings,  or,  on  the  other  hand,  that  it  can 
order  the  immediate  improvement  of  service  at  increased  cost,  even 
though  such  increase  of  cost  might  render  the  return  to  the  company 
unreasonable  and  confiscatory  without  consenting  to  an  immediate  in- 
crease of  rates  proportionate  to  the  increased  cost  of  service,  but  post- 
poning such  increase  tmtil  it  has  held  hearings  to  determine  what  will 
be  a  fair  and  reasonable  rate  for  the  future,  taking  evidence  at  that 
time  of  all  the  factors  which  it  must  consider  in  fixing  such  a  rate 
under  section  97  of  the  Public  Service  Commissions  Law.  If  the  Leg- 
islature had  intended  such  construction,  then  the  words  "thereafter 
no  increase  in  any  rate,  charge  or  rental  so  fixed  shall  be  made  without 
the  consent  of  the  Commission"  in  subdivision  1  of  section  97  would 
be  superfluous  and  meaningless. 

[3]  For  these  reasons  in  my  opinion  the  Legislature  clearly  intend- 
ed that,  aside  from  power  delegated  to  the  Commission  to  fix  maximum 
rates  after  a  hearing,  it  should  have  power,  upon  such  conditions 
as  it  saw  fit  to  impose  in  the  reasonable  exercise  of  its  discretion, 
to  consent  to  an  increase  of  rates  whenever  in  its  opinion  the  order 
previously  fixing  the  maximum  rates  should  no  longer  even  temporarily 
remain  in  force.  If  at  the  time  such  consent  is  given  no  hearings  are 
being  held  to  determine  the  reasonable  maximum  rates  to  be  observed 
in  the  future,  the  Commission  may  be  compelled  to  hold  such  hearing 
upon  a. complaint  that  the  increased  rates  are  unjust  or  unreasonable, 
and  the  public  and  the  corporation  will  thereby  be  protected,  and  if, 
on  the  other  hand,  as  in  this  case,  such  hearings  are  pending,  the  Com- 
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mission  may  make  its  consent  conditional  upon  the  continuance  of 
such  hearings  and  require  a  bond  for  the  repayment  of  any  excess  over 
the  rate  which  may  be  fixed  upon  the  final  determination  of  the  pend- 
ing proceeding  as  the  reasonable  rates  and  charges,  but  in  neither  case 
does  the  Commission  throt^gh  its  consent  determine  either  finally  or 
provisionally  what  constitute  fair  and  reasonable  rates  to  be  charged 
thereafter  as  a  maximum.  It  merely  decides  that  pending  the  final  de- 
termination of  this  question  after  a  hearing  its  previous  order  fixing 
such  rates  should  no  longer  remain  in  fofce. 

It  is  urged  by  the  city  that  such  a  construction  nullifies  the  intent  of 
the.  statute  by  giving  the  Commission,  in  spite  of  its  previous  orders, 
the  power  arbitrarily  to  grant  increases  ex  parte,  and  without  being 
subject  to  judicial  review,  and  that  the  Commission  might  each  time 
it  makes  a  final  determination  immediately  thereafter  consent  to  an 
increase  of  rates  so  that  in  fact  there  would  be  no  regulation.  I  need 
not  now  consider  whether  the  order  made  by  the  Commission  consent- 
ing to  an  increase  of  rates  is  subject  to  review  by  the  courts  through  a 
writ  of  certiorari,  but  I  am  certainly  not  holding  that  the  Commission 
may  act  unreasonably  or  arbitrarily  in  granting  such  consent.  The  per- 
sons intrusted  with  the  execution  of  important  powers  under  any  law 
can  act  unreasonably  and  arbitrarily  and  in  contravention  of  their  clear 
duty,  and  thereby  for  a  time  nullify  the  law,  but  public  officers  are  al- 
ways presumed  to  act  reasonably  in  the  performance  of  their  duty,  and 
when  they  fail  to  do  so  they  can  be  removed,  and  no  law  should  re- 
ceive a  construction  based  upon  any  assumption  that  public  ofiicers 
will  be  faithless  to  their  trust.  In  the  present  proceeding  it  is  fair  to 
state  that  the  city  does  not  even  claim  that  the  commissioners  have 
acted  arbitrarily  if  they  had  power  to  act  at  all.  It  is  not  alleged  that 
the  old  rate  does  in  fact  afford  a  reasonable  return  or  that  the  cost  of 
service  has  not  in  fact  increased  by  the  sum  of  $11,000,000  since  the 
old  rate  was  fixed,  and  the  only  claim  of  wrong  is  that  the  commis- 
sioners acted  without  power  and  could  grant  no  such  consent  until  the 
determination  of  the  hearings  for  new  maximum  rates.  I  need  not, 
even  now,  decide  that  the  Commission  has  power  to  grant  such  consent 
ex  parte  and  without  a  hearing,  for,  as  pointed  out  above,  the  com- 
plaint itself  alleges  that  the  "city  opposed  the  application  and  insisted 
that  the  Commission  was  without  power  or  jurisdiction  in  the  midst  of 
any  proceeding  without  having  fully  heard  the  proof  offered  by  the  city 
to  make  any  increase  whatever,  that  the  Commission  had  no  power  to 
'make  temporary  rates;  and  argued  upon  the  merits  of  the  case  as  well 
as  upon  the  law."  I  merely  decide  that  the  Commission  under  the 
statute  has  power  to  consent  to  an  increase  of  rates  without  determin- 
ing what  rates  are  reasonable  and  should  be  observed  thereafter  as 
maximum  rates,  when  it  appears  that  the  conditions  which  prevailed 
when  its  earlier  order  was  made  have  materially  changed. 

While  the  power  of  the  Commission  must  be  determined  by  the 
language  of  the  New  York  statute  and  the  construction  of  similar 
statutes  of  other  jurisdictions  by  the  courts  of  such  jurisdictions  are  of 
little  service,  it  is  significant  of  the  views  of  the  Legislatures  and  the 
courts  in  regard  at  least  to  the  policy  of  granting  such  powers  that  in 
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the  case  of  Chicago  Railways  Co.  v.  City  of  Chicago,  292  111.  190,  126 
N.  E.  585,  the  Supreme  Court  of  Illinois  stated :    / 

'*To  sustain  the  judgment  of  the  circuit  court  It  is  insisted  that  the  Com- 
mission had  no  authority  to  fix  a  temporary  rate  based  upon  increased  operat- 
ing expenses,  and  could  only  make  a  change  upon  a  full  hearing  •  •  « 
which  would  demonstrate  what  a  permanent  rate  ought  to  be.  So  far  as  we 
have  been  Informed,  every  court  which  has  conddered  that  question  has  de- 
cided to  the  contrary.  Omaha  &  Ck)uncll  BlufTs  Street  Railway  Ck).  ▼.  Ne- 
braska City  Railway  Commission  (Neb.>  173  N.  W.  690;  City  of  Charleston 
V.  Public  Service  Commission  (W.  Va.)  99  S.  B.  63;  Kansas  City  v.  Public 
Service  Commission,  276  Mo.  539,  210  S.  W.  381 ;  O'Brien  v.  PubUc  UtlUties 
Commissioners,  92  N.  J.  Law,  44,  105  Atl.  132." 

It  is  also  fair  to  point  out  that  in  the  new  Public  Service  Commis- 
sions Law  enacted  by  the  present  Legislature  of  this  state  the  Public 
Service  Commission  is  granted  express  power  to  make  provisional 
rates. 

Even  if,  however,  I  held  that  the  Public  Service  Commission  acted 
without  power  in  making  its  order  of  March  17,  1921,  I  should  still 
refuse  an  injimction.  If  the  old  rates  are  now  confiscatory,  the  New 
York  Telephone  Company  could  not  only  disregard  those  rates,  but 
might  even  under  proper  circumstances  enjoin  the  Public  Service  Com- 
mission from  enforcing  them.  See  Municipal  Gas  Co.  of  City  of  Al- 
bany V.  Public  Service  Commission,  Second  Dist.,  supra.  This  court 
could  not  by  its  injunction  compel  the  defendant  to  observe  a  confisca- 
tory rate  where  even  the  Public  Service  Commission  could  not  enforce 
it.  The  complaint  herein  does  not  allege  that  the  old  rate  is  not  con- 
fiscatory or  the  new  rate  unreasonable,  and,  though  there  may  ordinari- 
ly be  a  presumption  that  the  rate  established  by  the  Public  Service  Com- 
mission is  and  remains  reasonable  and  lawful,  yet  in  the  absence  of  any 
such  allegation  in  the  complaint,  and  in  view  of  the  conceded  facts 
herein,  I  do  not  feel  that  such  a  presumption  is  sufficiently  strong  to 
justify  the  exercise  of  the  extraordinary  power  of  injunction.  There 
are  other  points  raised  by  the  defendant  which  I  have  not  found  neces- 
sary to  consider,  because  for  the  reasons  above  stated  the  complaint 
must  in  any  event  be  dismissed,  with  c6sts. 

Complaint  dismissed,  with  costs. 


(116  Misc.  Key,  180) 

BURLING  et  al.  v.  BRINN  et  al. 

(Supreme  Court,  Appellate  Term,  Second  Department.    July  16,  1921.) 

1«  Auetioos  and  auetioiieen  ^=>7 — ^Bidder  wast  inquire  as  to  terms  of  sale. 

It  is  no  defense  In  an  action  by  auctioneers  that  a  person  buying  at 
auction  did  not  bear  the  terms  of  sale,  provided  they  were  publicly  an- 
nounced, as  it  was  his  business,  if  he  did  not  hear,  to  inquire. 
2.  Auctions  and  auctioneero  ^=»7 — ^Have  right  to  change  published  eonditloDS. 

Auctioneers  of  goods  advertised  in  a  catalogue  containing  conditions  of 
sale  may  change  these  terms  at  any  time  during  the  progress  of  the  sale, 
if  done  publicly  in  the  hearing  of  all  the  bidders  present;  and  hence 
bidders  on  goods  put  up  for  sale,  which  they  knew  were  not  advertised 
in  the  catalogue,  were  liable  on  their  bids,  though  they  were  not  present 

^s»For  otber  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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when  the  terms  on  which  such  goods  were  to  be  sold  were  published,  al- 
though such  goods  were  put  up  for  bids  Immediately  after  catalogue 
goods  under  different  terms,  of  which  bidders  present  were  Informed, 
under  Personal  Property  Law,  S  102. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  Charles  E.  Burling  and  another  against  Samuel  Brinn  and 
Louis  Brinn,  doing  business  as  S.  Brinn  &  Bro.  From  a  judgment  dis- 
missing their  complaint  on  the  merits,  after  a  trial  before  the  court 
without  a  jury,  plaintiffs  appeal.  Judgment  reversed,  and'  new  trial 
granted. 

Areued  June  term,  1921,  before  CROPSEY,  KELBY,  and  LA- 
ZANSKY,  JJ. 

Joel  Krone,  of  New  York  City,  for  appellants. 
Solomon  Brinn,  of  New  York  City,  for  respondents, 

CROPSEY,  J.  The  plaintiffs  are  auctioneers.  On  behalf  of  the 
American  Woolen  Company  they  conducted  an  auction  sale  of  cloth. 
The  defendants  bought  at  the  auction,  but  refused  to  take  the  goods 
in  question.  They  were  resold,  and  this  action  is  to  recover  the  dif- 
ference between  the  auction  price  and  the  price  on  the  resale,  together 
with  the  expenses  thereof. 

There  were  printed  catalogues,  which  contained  the  terms  of  sale. 
These  provided  that  the  goods  sold  would  be  ready  for  delivery  not  later 
than  January  7th.  It  is  conceded  by  both  sides  that  these  goods  were 
not  contained  in  the  catalogues,  and  the  defendants  admit  they  knew 
that  at  the  time  they  bid  upon  them.  The  fact  that  the  goods  were 
knocked  down  to  the  defendants  is  also  conceded.  The  defendants  re- 
fused to  take  them,  claiming  they  were  not  ready  for  delivery  by  Janu- 
ary 7th.  The  plaintiffs  admitted  these  goods  were  not  ready  for  de- 
livery by  that  date,  but  asserted  and  proved  that  they  were  sold  under 
different  terms  than  those  pripted  in  the  catalogues,  and  that,  under 
the  special  terms  of  sale  applicable  to  them,  deliveries  could  be  made 
within  two  weeks  after  January  7th,  and  that  they  were  ready  within 
that  period. 

On  the  morning  of  the  day  of  sale,  and  at  the  beginning  of  it,  the 
auctioneer  read  the  terms  of  sale  as  they  were  printed  in  the  catalogues. 
He  then  offered  a  number  of  lots  of  goods  that  were  listed  in  the  cata- 
logues. Around  noon  time  there  was  a  demand  from  some  of  the  bid- 
ders that  the  goods  in  question,  with  others  also  not  contained  in  the 
catalogues,  be  put  up,  and  some  20  or  30  lots,  none  of  which  was  con- 
tained in  the  catalogues,  were  then  offered.  Before  inviting  bids  upon 
them  the  auctioneer  announced  that  they  were  goods  that  were  not  in  the 
catalogues,  but  that  they  were  goods  "in  the  works,"  meaning  that  they 
were  being  manufactured,  and  stated  that  for  that  reason  delivery  of 
them  could  not  he  promised  by  the  date  stated  in  the  printed  terms  of 
sale,  namely,  January  7th,  but  that  they  would  be  ready  for  delivery 
within  two  weeks  after  that  date.    That  this  announcement  was  made 


Digitized  by 


Google 


Sup.  Ct)  BUBLINQ  y.  BBINN  709 

(189  N.Y.S.) 

and  repeated  is  established  by  the  testimony  of  a*  number  of  witnesses. 
And  there  is  no  contradiction  of  it. 

The  defendants  merely  say  that  they  were  present  at  the  beginning  of 
the  sale,  and  heard  the  auctioneer  then  read  the  printed  terms  of  sale; 
that  they  remained  a  while,  and  then  left,  and  later  returned,  and  found 
the  goods  in  question  were  then  up  for  sale,  and  that  they  bid  on  these 
particular  lots,  which  were  knocked  down  to  them.  The  defendants 
say  they  did  not  hear  the  announcements  as  to  the  particular  terms  upon 
which  these  goods  were  sold.  If  that  be  so,  the  announcements  may 
have  been  made  while  they  were  away  from  the  sale.  Defendants  ad- 
mitted, however,  that  they  knew  at  the  time  they  bid  on  the  goods 
that  they  were  not  in  the  catalogues,  and  that  they  did  not  make  any 
inquiry  concerning  the  terms  upon  which  they  were  being  sold.  These 
are  the  facts  that  present  the  law  question  whether  the  defendants  can 
be  held  under  the  conditions  stated. 

[1]  Although  there  are  decisions  holding  the  contrary,  we  believe 
the  sound  rule  to  be  that  it  is  no  defense  that  a  person  buying  at  auction 
did  not  hear  the  terms  of  sale  provided  they  were  publicly  announced, 
for  it  is  a  bidder's  business,  if  he  did  not  hear  them,  to  inquire  what  they 
are,  else  the  terms  and  conditions  of  auction  sales  always  might  be  de- 
feated. Graham  v.  Healy,  154  App.  Div.  76,  81,  138  N.  Y.  Supp.  611 ; 
Vanleer  v.  Fain,  6  Hump.  (Tenn.)  104,  107;  Bailey  v.  Peters,  28  Ohio 
Cir.  Ct.  R.  823,  826,  827;  Chandler  v.  Morey,  96  111.  App.  278,  affirmed 
with  opinion  195  111.  596,  63  N.  E.  512 ;  Wainwright  v.  Read,  1  Desaus. 
(S.  C.)  573,  583 ;  Mesnard  v.  Aldridge,  3  Esp.  271. 

[2]  As  the  goods  in  question  were  not  in  the  catalogues,  the  sale  of 
them  may  be  treated  as  though  there  had  been  no  sale  of  other  goods 
from  the  catalogues.  Defendants  did  not  believe  these  goods  were  in 
the  catalogues.  On  the  contrary,  at  the  time  they  bid  upon  them  they 
knew  they  were  not  there,  and  hence  they  were  not  part  of  the  sale  that 
had  been  advertised.  The  defendants  had  no  right  to  assume  the 
terms  of  sale  of  these  goods  were  the  same  as  those  previously  an- 
nounced for  the  goods  in  the  catalogue,  and  there  was  no  representation 
that  this  was  so.  On  the  contrary,  the  announcement  had  been  made, 
before  these  goods  were  offered,  that  the  terms  as  to  time  of  delivery 
were  different  from  the  printed  and  previously  announced  terms  af- 
fecting the  goods  in  the  catalogues.  If  defendants  did  not  hear  that 
announcement,  it  was  not  the  fault  of  the  auctioneers.  The  defendants 
should  not  have  bid  upon  goods  which  they  knew  were  not  a  part  of 
the  advertised  sale,  without  ascertaining  the  terms  upon  which  they 
were  being  sold,  unless  they  wished  to  take  their  chances.  They  made 
no  inquiry,  and  so  are  in  the  same  position  as  any  bidder  at  an  auction 
sale  who  comes  in  while  the  auction  is  under  way,  and  who  has  not 
heard  any  of  the  announced  terms,  and  who  bids  without  inquiring 
what  they  are.  Hence  the  defendants  are  liable  upon  their  bid,  for  the 
sale  was  completed  when  the  auctioneer  so  announced.  Personal  Prop- 
erty Law  (Consol.  Laws,  c.  41)  §  102. 

6ut,  even  if  these  goods  had  been  in  the  catalogues,  and  so  had  been 
advertised  for  sale  under  the  printed  terms,  still  we  think  that  plaintiffs 
had  the  right,  before  any  particular  lot  was  offered,  to  change  those 
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terms,  so  long  as  it  Was  done  publicly  in  the  hearing  of  all  the  bidders 
present    The  rule  is  well  stated  in  Williston  on  Contracts,  vol.  1,  §  30: 

"Since  It  has  been  held  that  no  contract  for  the  sale  of  goods  is  com- 
plete until  the  hammer  falls,  it  necessarily  follows  that,  even  though  an 
auction  sale  has  been  advertised  to  be  without  retserve,  or  has  been  adver- 
tised to  be  held  under  other  specific  conditions,  the  auctioneer  may  without 
liability  change  those  conditions  at  any  time  before  the  fall  of  the  hammer, 
unless  some  preliminary  contract  can  be  found,  binding  the  auctioneer  from 
the  outset  of  the  sale  to  observe  the  advertised  conditions  of  the  sale." 

And  this  text  is  supported  by  these  cases,  among  others:  Kenndl 
V.  Boyer,  144  Iowa,  303,  305,  122  N.  W.  941,  Ann.  Cas.  1912A,  1127; 
Ashcom  V.  Smith,  2  Pen.  &  W.  (Pa.)  211,  218,  21  Am.  Dec.  437;  Satter- 
field  V.  Smith,  33  N.  C.  60;  Wainwright  v.  Read,  1  Desaus.  (S.  C.)  573- 
582 ;  and  other  cases  cited  in  24  L.  R.  A.  (N.  S.)  note  p.  488.  And  al- 
though the  buyer  may  have  seen  the  advertised  terms,  and  may  not 
have  heard  the  changed  terms  announced  before  the  goods  were  of- 
fered for  sale,  still,  under  the  cases  cited,  this  is  immaterial. 

The  record  indicates  that  the  decision  below  turned  on  the  point  that 
the  defendants  had  not  heard  the  announced  terms  affecting  the  sale 
of  the  goods  in  question.  If  so,  the  decision  was  erroneous  for  the 
reasons  already  stated.  The  only  other  possible  ground  upon  which  the 
judgment  could  have  been  rendered  was  that  the  evidence  did  not  show 
that  these  goods  were  ready  for  delivery  by  January  21st.  But  if  the 
decision  was  made  upon  that  ground,  it  is  plainly  against  the  weight 
of  the  evidence. 

The  judgment  should  be  reversed,  and  new  trial  granted,  with  $30 
costs  to  appellant  to  abide  the  event. 

KELBY  and  LAZANSKY,  JJ.,  concur. 

— 1 
(197  App.  Div.  734) 

GILLIE  V.  FELLOWS. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

k.  Ma^ciaus  prosecutioD  <@=>60(2) — ^Evidence  as  to  defendant's  reiaitons  with 
plamtilTs  employer  held  adknissible  to  show  defendanl's  good  fattb. 

In  an  action  for  malicious  prosecution,  where  defendant  had  plaintiff 
arrested  for  retaking  possession  of  an  automobile  repaired  by  plalntififrf 
employer  after  defendant  had  taken  it  from  the  garage  and  then  stopped 
payment  on  the  check  given  for  the  charges,  evidence  that  defendant 
was  compelled  to  pay  another  to  complete  the  contract  of  plaintiff's 
employer  tended  to  support  defendant's  contention  that  he  acted  in 
good  faith  in  taking  the  car  from  the  garage  and  later  stopping  payment 
on  the  check,  which  was  material  as  to  his  motive  In  arresting  plaintiff. 

2.  Malidous  prosecution  <@==»69 — ^Verdict  for  $800  held  excessive. 

In  an  action  for  malicious  prosecution,  where  the  evidence  showed 
that  defendant  had  no  probable  reason  to  believe  plaintiff  was  guilty,  bat  , 
where  it  was  also  probable  that  no  real  harm  was  done  to  plaintiff  by 
the  arrest,  a  verdict  for  $800  damages  is  excessive. 

^=:»For  oUier  cases  see  same  topic  &  KBY-NUHBER  in  all  Key-Numberttd  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  William  F.  Gillie  against  J.  Frank  Fellows  for  malicious 
prosecution.  From  a  judgment  for  plaintiff  upon  the  verdict  of  the 
jury  for  $800,  and  from  an  order  denying  a  motion  for  a  new  trial 
upon  the  minutes,  defendant  appeals.    Reversed,  and  new  trial  granted* 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD. 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Lucien  E.  Clickner,  of  Troy,  for  appellant 
John  W.  Roddy,  of  Troy,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  action  is  for  malicious  prosecu- 
tion. The  plaintiff  is  a  mechanic  and  was  employed  in  the  garage  of 
George  T.  Roddy,  of  Troy,  and  he  repaired  the  defendant's  automobile 
at  the  garage.  The  defendant  gave  a  check  for  the  repairs  and  removed 
the  car.  Later  he  claims  he  discovered  that  the  automobile  would  not 
run,  and  he  called  up  the  garage  and  asked  where  the  plaintiff  was,  say- 
ing the  car  needed  fixing,  as  it  would  not  run.  Roddy  answered  that  the 
plaintiff  was  not  there  and  he  was  unable  to  say  when  he  would  be 
there,  and  apparently  gave  no  satisfactory  answer.  Defendant  there- 
upon took  the  automobile  to  another  garage  and  stopped  payment  upon 
the  check.  Roddy  swears  that  he  accused  the  defendant  of  getting  the 
car  by  a  trick  and  then  stopping  payment  on  the  check  and  depriving 
him  of  his  mechanic's  lien,  and  that  he  threatened  to  take  proceedings 
against  the  defendant,  whereupon  the  defendant  agreed  to  return  the 
automobile  to  the  garage,  and  the  plaintiff  swears  that  he  met  the  chauf- 
feur on  the  street  and  told  him  that  the  defendant  had  agreed  to  return 
the  automobile  to  the  garage,  and  that  the  chauffeur  backed  the  car  into 
the  garage.  The  defendant  denies  this,  and  claims  that  the  plaintiff, 
without  authority,  told  defendant's  chauffeur  that  defendant  directed 
the  automobile  to  be  returned  to  the  garage,  and  he  accordingly  did 
so,  and  that  Roddy  obtained  possession  of  the  automobile,  after  pay- 
ment had  been  stopped  upon  the  check,  by  the  false  representation  of 
the  plaintiff,  and  that  he  then  consulted  his  attorney  and  the  police 
justice,  and  a  warrant  for  the  arrest  of  the  plaintiff  was  issued  on 
their  advice. 

[1]  It  was  a  very  important  question  ih  the  case  whether  the  de-. 
fendant  had  obtained  the  possession  of  the  automobile  from  Roddy  by 
a  trick,  in  using  the  check  and  then  stopping  payment  upon  it,  or  wheth- 
er he  was  acting  in  good  faith  when  the  check  was  given  and  stopped 
payment  only  when  he  discovered  that  Roddy  was  not  performing  his 
contract.  The  defendant's  evidence  clearly  indicated  that  he  was  act- 
ing in  good  faith  and  that  payment  was  stopped  on  the  check  because 
it  was  necessary  for  him  to  spend  money  on  the  automobile  to  com- 
plete Roddy's  contract.  While  attempting  to  show  his  good  faith,  he 
was  asked  if  he  was  put  to  expense  on  account  of  the  condition  in 
which  Roddy  left  the  automobile.  The  evidence  was  excluded.  The 
defendant  stated  that  he  wanted  to  show  his  good  faith,  as  it  was 
claimed  that  he  obtained  the  automobile  from  Roddy  by  a  trick.  The 
court  ruled  that  the  defendant  could  not  show  his  good  faith  by  hear- 
say testimony,  that  it  was  immaterial  what  the  relations  were  between 
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Roddy  and  the  defendant,  or  the  transaction  between  them,  as  it  was 
hearsay  as  to  the  plaintiff,  saying  that  good  faith  could  not  be  shown 
by  the  witness  testifying  to  what  somebody  had  told  him;  that  the 
material  question  was  malice  towards  the  plaintiff,  and  his  relations 
with  Roddy  were  immaterial.  To  these  instructions  the  defendant 
excepted,  and  the  exception  was  well  taken. 

[2]  Quite  probably  the  defendant  had  no  substantial  reason  to  be- 
lieve that  the  plaintiff  intended  to  steal  his  automobile.  It  is  also  very 
prnbaMe  that  no  real  harm  was  done  to  the  plaintiff  by  the  arrest.  In 
other  words,  the  arrest  and  the  action  both  stand  upon  technical 
grounds,  without  real  substance.  The  verdict  is  excessive,  and  it  is 
apparent  that  the  defendant  was  prejudiced  by  the  rulings  referred  to. 

The  judgment  and  order  are  therefore  reversed  upon  the  law  and 
the.  facts,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


GILMORE  et  aL  V.  BUTTS. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  7,  1021.) 


1.  Sales  <&=»261(5)-^taleineiit  thai  car  would  give  more  power  than  a 

car  a  warranty. 

A  statement  by  defendants'  agent,  who  negotiated  a  sale,  that  the 
car  would  do  the  work  for  which  plaintiff  desired  It,  and,  although  used, 
that  It  had  been  rebored,  and  would  give  more  power  than  a  new  one, 
held  a  warranty. 

2.  Principal  and  agent  <S=»116(2) — Seller  liable  for  warraniy  made  by  agent, 

which  was  within  apparent  seofie  of  his  author!^,  notwithwta tiding  secret 
limitadon  of  authority. 

Where  defendant  Intrusted  an  agent  to  sell  used  cars,  and  there  was 
nothing  to  Indicate  any  lack  of  authority  on  the  part  of  the  agent  to 
warrant  such  cars,  defendant  cannot  escape  liability  on  a  warranty  made 
by  the  agent  because  of  private  instructions  that  he  should  sell  the  cars, 
but  not  warrant  them. 

3.  Appeal  and  error  <8=»1053(6)*nEvidenee  <&=»110— In  action  by  buyer  to 

recover  payments  made  on  car  solcl  adoaissioa  of  evidence  Indicating  that 
seller  had  committed  misdemeanw  held  inaAnissible^  and  its  admission 
prejudicial  error. 

Where  a  purchaser  of  a  used  car  elected  to  rescind  because  of  breach 
of  warranty,  and  brought  action  to  recover  payment,  and  where  it  was 
contended  that  In  repairing  the  car  defendant  placed  therein  a  blocic 
not  bearing  the  manufacturer's  number,  the  admission  of  Penal  Law, 
§  872,  declaring  It  to  be  a  misdemeanor  to  buy  or  sell  or  have  In  one's  pos- 
session a  vehicle  with  the  manufacturer's  number  or  other  identification 
mark  removed,  erased,  or  destroyed,  etc.,  to  prevent  Identification,  was 
error,  and  prejudicial  nature  of  error  was  not  removed  by  court  limiting 
admission  with  respect  of  ability  of  defendant  to  receive  a  license;  it 
not  being  apparent  under  the  circumstances  that  the  purchaser  could  not 
obtain  a  license  because  of  the  absence  of  the  number,  or  that  defendant 
desired  to  prevent  Identification  of  the  car. 

Appeal  from  Trial  Term,  Delaware  County. 

Action  by  John  Gilmore  and  another  against  Arthur  M.  Butts.    From 
a  judgment  in  favor  of  plaintiffs  on  the  verdict  of  a  jury  for  $835, 

^s»For  otber  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Kegr-Numbered  DlgeaU  ft  Indes«a 
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and  frcmi  an  order  denying  defendant's  motion  for  a  new  trial,  he  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Owen  C.  Becker,  of  Oneonta,  for  appellant. 

O'Connor  &  O'Connor,  of  Hobart  (A.  L.  O'Connor,  of  Hobart,  of 
counsel),  for  respondents. 

VAN  KIRK,  J.  The  complaint  states  a  cause  of  action  for  breach 
of  warranty  in  the  sale  of  an  automobile  truck.  The  plaintiffs  re- 
scinded  the  contract,  returned  the  truck,  and  seek  to  recover  the  pur- 
chase price  paid  The  court  submitted  the  case  to  the  jury  as  one  for 
breach  of  warranty,  express  or  implied,  without  objection  on  the  part 
of  the  attorney  for  either  party. 

[1]  The  plaintiffs  are  farmers.  The  defendant  is  a  dealer  in  au- 
tomobiles, automobile  trucks,  and  farm  machinery,  with  his  place  of 
business  in  Oneonta,  N.  Y.  One  of  the  plaintiffs,  William  J.  Gilmore, 
in  April,  1920,  went  to  the  place  of  business  of  the  defendant,  where  he 
saw  Charles  Hallenbeck,  a  salesman  employed  there  by  defendant.  The 
plaintiff  William  J.  Gilmore  had  run  a  Ford  car  a  short  time,  but  had 
a  very  limited  knowledge  concerning  automobiles.  He  told  Mr.  Hal- 
lenbeck that  he  wanted  to  get  a  used  truck;  told  him  that  he  wished 
it  to  draw  milk,  with  a  load  of  not  over  20  cans ;  that  the  roads  over 
which  he  wished  to  use  it  were  "hilly  and  rutty."  Hallenbeck  showed 
him  a  truck  assembled  by  the  defendant,  using  the  front  of  a  Ford 
touring  car  and  a  Dearborn  truck  attachment,  and  told  him  that  every- 
thing was  new  about  the  car,  except  the  block  and  front  axle;  the 
block  was  rebored,  and  would  give  more  power  than  a  new  Ford  car 
— was  in  fact  better  than  a  new  one ;  and  that  it  would  do  his  work. 
This  was  a  warranty  given  by  Hallenbeck,  employed  by  defendant  as 
his  agent  and  salesman.  35  Cyc.  365;  Hawkins  v.  Pemberton,  51  N. 
jY.  198,  201,  10  Am.  Rep.  595;  Washburn  v.  Rainier  Co.,  130  App. 
Div.  42,  114  N.  Y.  Supp.  424. 

[2]  Upon  disputed  evidence  the  questions  of  fact  involved  in  the 
action  were  submitted  to  the  jury,  which  found  in  favor  of  the  plain- 
tiffs. The  defendant  and  Hallenbeck  both  testified  that  Hallenbeck  had 
no  authority  to  warrant  the  truck,  and  there  was  no  proof  of  any  ex- 
press authority  given  by  the  defendant  to  Hallenbeck  to  give  any 
warranty  in  selling  the  truck;  but  if,  in  giving  the  warranty,  he  was 
acting  within  the  scope  of  his  authority,  or  if  the  sale  was  such  as  is 
usually  accompanied  by  warranty,  the  defendant  is  bound  by  the  rep- 
resentations of  his  agent.  When  dealing  with  an  agent  in  the  ordi- 
nary course  of  business,  a  purchaser  need  not  inquire  into  his  author- 
ity to  act.  Hallenbeck  was  defendant's  salesman  at  defendant's  place 
of  business.  The  plaintiff  William  J.  Gilmore  had  the  right  to  under- 
stand that  Hallenbeck  had  authority  to  act  for  the  defendant,  and  that 
his  authority  was  not  limited  to  instructions  privately  given,  but  in- 
cluded the  apparent  powers  which  are  usually  and  customarily  possessed 
by  one  selling  automobile  trucks.  Hallenbeck  did  not  inform  this  plain- 
tiff that  he  had  no  authority  to  make  any  representations  as  to  the  truck 
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and  its  condition.  The  private  instructions  which  defendant  claims 
to  have  given  Hallenbeck,  limiting  his  apparent  powers,  cannot  in- 
juriously affect  this  plaintiff,  who  dealt  with  the  agent  in  ignorance  of 
such  instructions  and  in  reliance  upon  his  apparent  authority.  31 
Cyc.  1326,  1327. 

Hallenbeck  was  not  a  special  agent,  appointed  to  act  in  one  transac- 
tion, or  selling  a  particular  article,  but  was  the  general  agent  of  the 
defendant  to  sell  trucks,  used  or  unused.  When  a  purchaser,  with 
little  knowledge  concerning  cars  or  trucks,  came  to  make  a  purchase, 
it  must  have  been  understood  that  the  agent  should  describe  the  cars, 
especially  used  cars,  and  declare  their  powers,  condition,  and  fitness 
for  the  work  to  be  undertaken.  Such  representations  would  naturally 
be  tliought  within  the  scope  of  his  authority.  Hallenbeck  did  describe 
this  truck,  and  made  positive  statements  as  to  its  condition  and  fitness 
for  use  and  for  the  purposes  for  which  the  plaintiff  desired  it  A 
principal  is  not  permitted  to  hold  out  a  mamas  one  fit  to  be  trusted,  and 
take  the  proceeds  of  that  man's  sales,  and  then,  if  a  purchaser  has  been 
induced  to  pay  his  money  for  a  truck  which  is  not  at  all  as  represented, 
secure  immunity  from  liability  because  he  had  in  substance  said  to 
his  agent :  "Make  no  representations  about  trucks,  but  sell  them." 
>  It  might  perhaps  be  said  that  a  car  of  well-known  make  would  be 
purchased  upon  its  representaticwi  and  standing  in  the  trade ;  but  a 
truck,  which  has  been  assembled  by  a  combination  of  a  used  Ford  car 
with  a  truck  attachment,  one  would  not  expect  to  purchase  except  upon 
the  assurance  of  the  seller.  Also  there  was  constant  trouble  with  this 
truck  from  the  day  plaintiffs  purchased  it.  This  trouble  was  communi- 
cated to  the  defendant.  He  was  told  what  assurances  had  been  given 
to  the  plaintiff  at  the  time  the  truck  was  purchased,  and  the  defendant 
still  retained  the  purchase  price,  attempting  to  repair  or  fix  the  truck 
to  make  it  as  good  as  represented.  We  conclude  that  the  defendant 
was  bound  by  the  representations  of  his  agent. 

[3]  There  is  one  erroneous  ruling,  which  was  prejudicial  to  the  de- 
fendant. The  questions  of  fact  in  the  case  were  very  closely  contested. 
There  was  a  very  sharp  dispute  as  to  whether  the  failure  of  the  truck 
to  do  its  work  was  due  to  defects  in  the  truck,  or  to  the  unskillful  man- 
ner in  which  the  plaintiffs  used  it.  The  defendant  wrote  to  the  secretary 
of.  state,  and  the  secretary  of  state  replied  in  a  letter  inclosing  a  pam- 
phlet. The  letters  were  not  produced,  but  the  pamphlet,  marked  Ex- 
hibit B,  was  offered  in  evidence.  The  defendant  objected  to  its  re- 
ception as  incompetent,  irrelevant,  and  immaterial.  The  objection  was 
overruled  and  the  defendant  excepted.     Defendant's  attomev  stated: 

"I  would  like  to  have  it  appear  that  the  defendant's  attorney  takes  ex- 
ception to  the  reading  of  said  section  (referring  to  a  section  of  the  Penal  Law 
quoted  In  the  pamphlet)." 

The  court  said : 

"Received  on  the  question  as  to  whether  or  not  there  was  any  number  on 
the  engine  of  the  ear,  with  respect  to  ability  of  the  plaintiff  to  receive  a 
license — not  upon  any  other  question/* 
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Exhibit  B,  SO  received,  is  as  follows : 

"Section  872,  Penal  Law. 
"18.  A  misdemeanor  to  knowingly  buy/  sell,  receive,  dispose  of,  conceal 
or  knowingly  have  in  one's  possession  any  motor  vehicle  with  the  manufac- 
urer's  number,  or  any  other  identification  mark,  removed,  defaced,  covered, 
tittered  or  destroyed  for  the  purpose  of  concealing  or  misrepresenting  the 
identity  of  the  car." 

It  appears  that  the  defendant,  in  June,  1920,  in  an  attempt  to  fix 
the  car  for  plaintiffs,  substituted  a  "Hock"  in  the  place  of  tlie  one  in 
the  truck  when  sold.  No  number  appeared  on  this  block,  and  there 
was  a  dispute  as  to  whether  it  had  been  removed,  and,  if  so,  how.  It 
is  difficult  to  understand  what  the  court  meant  by  its  remarks  on  re- 
ceiving the  Exhibit  B.  The  exhibit  could  not  possibly  disclose  wheth- 
er or  not  there  was  a  number  on  the  engine  and  the  evidence  had  no 
bearing  upon  any  issue  in  the  case.  There  is  no  evidence  that,  because 
there  was  no  nuipber  on  the  block  which  had  been  substituted  in  the 
car,  a  license  could  not  be  issued  for  the  use  of  the  car.  The  exhibit 
simply  informed  the  jury  that  the  defendant  was  guilty  of  a  misde- 
meanor, if  he  had  sold  a  car,  and  if  the  manufacturer's  number  or 
other  identification  mark  had  been  removed,  altered,  or  destroyed  for 
the  purpose  of  concealing  or  misrepresenting  the  identity  of  the  car. 
Although  there  was  no  proof  that  a  number  had  been  removed  or 
destroyed  by  this  defendant  for  the  purpose  of  concealing  the  identity 
of  the  car,  the  jury  would  immediately  receive  this  impression.  It  is 
^  difficult  to  understand  that  there  could  have  been  any  purpose  of 
inti"oducing  this  exhibit  in  evidence,  except  to  prejudice  the  jury.  The 
exhibit  would  be  likely  to  put  into  the  minds  of  the  jury  that  the  de- 
fendant was  a  lawbreaker.  The  exhibit  was  incompetent  and  irrele- 
vant, its  admission  prejudicial  to  defendant,  and  the  remarks  of  the 
court  did  not  remove  the  wrong:. 

Having  in  mind  the  very  sharp  contest  in  the  evidence,  the  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event.    All  concur. 


NASTACOS  efc  al.  v.  ORFAN. 

(Supreme  Conrt,  Appellate  Division,  Third  Department.    July  7,  1021.) 

Master  and  servant  <^^=^17(4) — Spedflc  objections  before  Industrial  Com- 
miction  waived  other  questions. 

Opponents  of  claim  of  dependents  for  injuries  resulting  in  death  by 
raising  specific  objections  before  the  State  Industrial  Commission  waived 
all  other  questions. 

Van  Kirk  and  Eiley,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen*s  Compensation  Law  by  Mary  Nas- 
tacos  and  others,  as  widow  and  children  of  Louis  Nastacos,  for  com- 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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pensation  for  his  death,  opposed  by  Stavros  Orfan.  From  an  award 
of  the  State  Industrial  Commission  allowing  claims,  he  appeals.  Af- 
firmed, and  remitted  to  the  Commission  for  further  action. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

William  Harman  Black,  of  New  York  City  (Lamar  Hill,  of  New 
York  Qty,  of  counsel),  for  appellant 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent  State  Industrial  Commission. 

PER  CURIAM.  Award  affirmed,  on  the  ground  that  the  appellants 
by  raising  specific  objections  before  the  State  Industrial  Commission 
waived  all  other  questions,  and  the  injury  in  the  emplojrment  was  not 
contested.    All  concur,  except 

VAN  KIRK,  J.  (dissenting).  The  employer  is  the  defendant  and 
appellant;  there  was  no  insurance  carrier.  The  employer  kept  two 
stores — one  at  1390  Broadway,  Brooklyn ;  the  other  at  920  Broadway, 
Brooklyn.  He  made  and  sold  confectionery,  ice  cream,  and  soda  water, 
and  had  in  each  store  the  necessary  tools  and  machinery  for  the  mak- 
ing of  candies,  soda  water  and  ice  cream.  Electric  power  was  used 
for  making  ice  cream.  He  had  three  employees  in  each  store.  The 
deceased  was  employed  as  a  salesman  of  soda  water,  ice  cream,  and  can- 
dies, working  in  the  store  proper  at  920  Broadway.  He  was  not  cm- 
ployed  to,  and  did  not,  make  ice  cream,  soda  water,  or  candies.  The 
son  of  deceased,  Christopher,  testifies  that  it  was  not  the  duty  of  de- 
ceased to  make  ice  cream,  "but  the  day  he  cut  his  hand  the  second 
tiitie  he  was  making  ice  cream."  A  reading  of  his  testimony,  however, 
shows  that  he  was  simply  reciting  what  he  had  been  told ;  that  he  was 
not  present,  and  did  not  know  from  his  own  knowledge  what  happened. 
At  one  place  in  his  testimony  he  says :  "We  asked  him  what  was  the 
matter ;  he  says  it  was  only  a  slight  cut."  And  again :  "He  told  me 
what  was  the  trouble."  In  the  affidavit  of  the  employer  (part  of  the 
proof  of  death)  he  was  asked : 

"Do  70U  know,  as  a  matter  of  personal  knowledge,  that  he  was  accidentally 
injured?  A.  No.  Q.  What  are  the  full  particulars  as  to  how,  when,  and 
where  he  was  so  injured?  A.  Claimed  he  cut  his  hand;  did  not  go  to  doctor 
until  hand  began  to  swell ;  was  there  and  contracted  pneumonia,  according  to 
information  I  have  received." 

In  his  testimony  at  the  hearing  is  this : 

*'Q.  Now,  on  January  5th,  did  you  see  Mr.  Nastacos  hurt  his  finger?  A.  I 
didn't  see  him  injure  his  finger,  but  I  saw  his  finger  was  injured,  and  he  told 
me  how  he  did  it,  and  says  he  cut  it  with  the  knife." 

It  does  not  appear  when,  with  reference  to  the  cutting  of  the  finger, 
this  conversation  occurred,  and  it  cannot  be  considered  as  part  of  the 
res  gestae.  It  is  hearsay  evidence.  (The  cut  is  sometimes  spoken  of  as 
on  his  finger,  sometimes  on  his  thumb,  and  sometimes  on  his  hand;  for 
convenience,  we  shall  speak  of  the  cut  as  on  his  finger.) 

There  is  evidence  that,  on  January  5,  1920,  about  a  week  before  the 
deceased  saw  a  doctor,  he  had  a  cut  on  his  finger.    When  the  employer 
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saw  it,  he  told  the  deceased  to  put  peroxide  on  it,  and  the  deceased  re- 
plied that  it  was  not  much  cut.  He  remained  at  work  a  few  days,  and 
his  finger  began  to  swell.  Apparently  on  the  lUh  or  12th  of  January 
he  remained  at  home,  and  his  employer  called  to  see  him,  and  told  him 
to  see  a  doctor.  He  did  see  a  doctor  the  12th  of  January,  and  was 
taken  to  a  hospital.  He  died  the  25th  of  January,  1920,  as  a  result  of 
bronchial  or  septic  pneumonia. 
The  employment  was  in  a  hazardous  occupation  within  section  2, 

Eoups  27,  30,  and  second  group  45  of  the  Workmen's  Compensation 
iw  (Consol.  Laws,  c.  67).  Although  there  was  a  dispute  in  the  evi- 
dence, the  commission  was  justified  in  finding  that  the  sepsis  of  the 
right  hand  and  thumb  so  lowered  his  vitality  and  resisting  power  that 
he  was  predisposed  to  bronchial  pneumonia,  and  that  he  contracted  the 
pneumonia  of  which  he  died  as  a  result  of  the  sepsis. 

There  is,  however,  an  entire  absence  of  competent  proof  that  the 
deceased  received  the  cut  on  his  finger  during  the  course  of  his  employ- 
ment. We  have  only  the  testimony  of  the  employer  and  his  son  that 
the  deceased  said  he  had  cut  his  finger  with  a  knife,  but  he  did  not  say 
how  or  where.  It  does  not  appear  that  in  his  work  he  had  any  use  for 
a  knife,  and  a  cut  with  a  knife  may  be  received  at  any  time  or  place. 
It  does  appear  that  his  employer  at  some  time,  apparently  about 
January  5th,  saw  that  his  finger  was  cut ;  but  it  does  not  appear  how 
or  by  what  means  it  became  infected.  There  is  no  evidence  that,  in 
connection  with  the  selling  of  candy,  or  soda  water,  or  ice  cream,  there 
are  elements  which  would  be  likely  to  produce  such  infection,  A  cut 
may  become  infected  in  the  street,  or  at  home,  as  well  as  in  a  store 
selling  candy,  soda  water,  and  ice  cream.  About  a  week  passed  between 
the  time  the  employer  saw  the  cut  finger  and  the  time  the  deceased 
stopped  work  and  saw  a  doctor,  and  some  time  during  this  week  his 
hand  became  swollen  on  account  of  infection. 

The  same  defects  in  th^  attempted  proof  exist  here  as  existed  in  the 
case  of  White  v.  American  Society  for  Prevention  of  Cruelty  to  Ani- 
mals, 191  App.  Div.  6,  180  N.  Y.  Supp.  867,  discussed  by  Justice  Coch- 
rane, and  the  decision  in  that  case  is  controlling  here.  No  attempt  was 
made  to  show  the  nature,  or  direct  cause,  of  the  infection.  In  the  ab- 
sence of  proof  bearing  upon  the  subject,  the  commission  was  not  jus- 
tified in  presuming  or  concluding  that  the  infection  was  received  during 
his  employment,  when  it  seems  just  as  probable  that  he  might  have 
received  it  at  another  time  or  place.  Matter  of  Eldridge  v.  Endicott, 
Johnson  &  Co.,  228  N.  Y.  21,  126  N.  E.  254. 

The  award  is  reversed,  and  the  claim  is  remitted  to  the  State  Indus- 
trial Commission  for  further  action. 

KTLEY.  J.,  concurs. 
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LENNOX  V.  LENNOX  et  aL 

(Supreme  Conrt,  Appellate  Division,  Second  Department     June  24,  1921.) 

Infaote  <@=»89— Partition  <3=>ia4(l)_Defect  in  serving  infant  in  partitioD 
lield  cured  before  confirmation,  and  purdiaser  was  bound. 

Where  at  the  time  of  a  partition  sale  no  order  had  been  made  designat- 
ing Si  person  on  whom  serviee  of  summons  should  be  made  in  behalf 
of  an  interested  minor,  as  required  by  Code  Civ.  Proc.  §  426,  where,  on 
objection  being  made  in  behalf  of  the  purchaser,  the  plaintiffs  attorney 
proceeded  forthwithl  to  correct  that  defect  by  having  such  order  made 
and  service  of  summons  in  behalf  of  that  defendant  made  on  the  person 
designated  in  the  order,  and  a  hearing  was  thereafter  had  and  the  sale 
confirmed,  the  proceedings  were  effective  as  to  the  infant,  and  It  was  not 
necessary  to  enter  a  new  interlocutory  judgment  and  proceed  to  sale,  so 
that  the  purchaser  was  not  entitled  to  be  relieved  from  his  obligation. 

Appeal  from  Queens  County  Court. 

Action  by  Charles  P.  Lennox  against  Douglas  E.  Lennox,  Samuel  J. 
Mashkowitz,  and  others.  From  two  orders,  the  last-named  defendant 
appeals.    Orders  affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  MANNING,  JJ. 

Morris  Meyers,  of  New  York  City  (Albert  J.  Rif kind,  of  New  York 
City,  on  the  brief),  for  appellant. 

Howard  T.  Hewlett,  of  Woodmere,  for  respondent. 

MILLS,  J.  This  is  an  appeal  by  a  purchaser  at  a  partition  sale  of 
certain  real  estate  situated -in  the  borough  of  Queens,  from  two  certain 
orders  made  by  the  County  Court  of  Queens  County,  the  one  on  Decem- 
ber 14,  1920,  which  denied  the  motion  of  said  purchaser  for  the  return 
to  him  of  the  deposit  of  10  per  cent,  made  by  him  upon  said  purchase 
at  the  time  of  the  sale  and  for  other  relief,  and  the  other,  made  April 
25,  1921,  which  granted  the  plaintiff's  motion  to  compel  the  purchaser 
to  complete  his  said  purchase.  The  facts,  being  undisputed,  are  the 
following: 

The  action  is  the  ordinary  one  for  the  partition  of  real  property. 
Interlocutory  judgment  of  partition  and  sale  was  made  July  17,  1920. 
After  due  advertisement  the  referee,  on  September  4,  1920,  sold  the 
premises  at  public  sale  to  the  appellant,  who  then,  according  to  the 
terms  of  the  sale,  paid  down  10  per  cent,  of  the  purchase  price,  amount- 
ing to  $960.  He  employed  the  Title  Guarantee  &  Trust  Company  to 
search  the  title,  and  they  rejected  it  upon  the  ground  that  an  infant  de- 
fendant under  the  age  of  14  years,  who  had  a  small  interest  in  the 
property,  had  not  been  properly  served  with  a  summons,  in  that  no 
order  had  been  made  designating  a  person  upon  whom  service  of  the 
summons  should  be  made  in  her  behalf,  as  required  by  section  426  of 
the  Code  of  Civil  Procedure.  This  objection  being  made  in  behalf  of 
the  appellant,  the  plaintiff's  attorneys  proceeded  forthwith  to  correct 
that  defect  by  having  such  order  then  made,  and  service  of  the  sum- 
mons in  behalf  of  that  defendant  made  upon  the  person  designated  in 
that  order. 
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Thereafter,  upon  due  application,  that  person  was,  by  order  duly 
made,  appointed  guardian  ad  litem  over  said  infant  defendant,  and  he 
duly  qualified  as  such  and  interposed  the  usual  infant's  answer,  submit- 
ting her  rights  to  the  protection  of  the  court.  Thereafter  the  court 
made  an  order  referring  the  matter  back  to  the  referee,  who,  upon  due 
notice  to  all  parties,  held  a  further  hearii^,  at  which  the  guarcUan  tes- 
tified that  he  had  fully  examined  the  proceedings  and  the  entire  matter, 
and  was  convinced  that  the  best  interests  of  the  infant  required  thatthe 
said  sale  should  stand  and  be  consummated.  The  referee  reported  to 
that  effect,  and  the  court  thereafter,  on  December  7,  1920,  upon  due 
notice  to  all  parties,  made  an  order  accordingly  confirming  the  sale. 
The  Title  Guarantee  &  Trust  Company  thereupon  signified  its  wiUing- 
ness  to  pass  the  title  as  thus  corrected.  Apparently  at  first  the  appd- 
lant's  attorneys  were  disposed  to  accept  the  title  and  complete  the  pur- 
chase, as  indicated  by  their  letter  of  December  11,  1920.  Later,  perhaps 
from  abundant  caution,  they  took  the  opposite  view,  and  the  orders  ap- 
pealed from  resulted. 

The  appellant's  contention  here  is  that  the  interlocutory  judgment 
when  entered  and  the  sale  when  made  were  ineffective  as  to  that  infant 
defendant,  and  that  the  court  could  not  subsequently  make  them  effec- 
tive, but  could  proceed  only  by  entering  a  new  interlocutory  judgment 
under  which  a  new  sale  could  be  had.  The  contrary  to  this  appears  to 
have  been  expressly  held  by  our  former  General  Term  in  Rice  v.  Bar- 
rett, 35  Hun,  366.  While  that  decision  was  reversed  by  the  Court  of 
Appeals-  (99  N.  Y.  403,  2  N.  E.  43),  the  reversal  was  solely  upon  the 
ground  that  there  had  been  a  long  delay  in  taking  the  proceedings  to 
cure  the  defect,  and  that  those  proceedings  had  not  been  taken,  as  evi- 
dently they  were  here,  with  the  acquiescence  of  the  purchaser.  Here 
it  is  plain  that  the  plaintiff  proceeded  at  once  to  cure  the  defect.  The 
cases  cited  by  the  learned  counsel  for  the  appellant  rest  upon  the  naked 
proposition  that  the  failure  to  comply  with  the  said  requirement  of 
section  426  prevented  the  court  from  having  jurisdiction  over  the  in- 
fant defendant.  Neither  of  them  dealt  with  the  effect  of  any  such  at- 
tempt to  cure  the  defect. 

I  advise,  therefore,  that  the  orders  appealed  from  be  each  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 


(116  Misc.  Rep.  126) 

GENOTESE  t.  HORN. 

(Supreme  CJourt,  Appellate  Term,  Second  Department.    July  19,  1921.) 

1.  Sheriffs  and  eon^taliles  ^=»75— Marshal  not  entitled  to  retain  attached 
goods  for  fees  on  third  person  elaiming  and  giving  bond. 

The  marshal,  who  under  Municipal  Court  Code,  i  50,  ''must,"  on  a 
third  person  claiming  attached  goods  and  giving  prescribed  bond,  de- 
liver them  to  him,  may  not  retain  them  for  payment  of  his  fees  provided 
by  section  178,  it  not  purporting  to  give  any  such  right;  Code  Civ.  Proc. 
f  709,  only  relating  to  discharge  "on  application  of  defendant,"  and  it, 
like  section  658a,  which  has  a  provision  requiring  claimant  to  pay  offi- 
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cer's  fees  before  getting  back  his  s^zed  j^opertj,  not  applying  to  actions 
in  the  Municipal  Court 

2.  Ooostitatioiial  law  <9=»317— To  require  one  to  pay  pttnf*>"*firt  fees  before 

retaking  his  property  seized  <m  attachmeiit  against  another  would  deorive 
him  of  property  without  due  process. 

Any  statute  requiring  a  person  whose  property  has  been  wrongfaUy 
seized  under  attachment  against  the  property  of  another  to  pay  the 
officer's  fees  on  the  attadunent  before  being  allowed  to  retake  the  prop- 
•  erty  would  deprive  a  person  of  his  property  without  due  process  of  law. 

3.  Electhm  of  remedieB  <»:»3(1)— Doctrine  appUeaUe  oiriy  when  remedtos  pn- 

eeed  on  hrreoooeilalile  claims  of  right. 

The  doctrine  of  election  of  remedies  is  appllcatjle  onTy  wfien  the  rane- 
dies  proceed  on  irreconcilable  claims  of  right ;  so  a  daimant  of  prop- 
erty seized  on  attachment,  faiUng  to  get  it  under  M\micipal  Court  Code, 
i  50,  on  claiming  it  and  giving  bond,  can  replevy  it,  or  sue  for  conversion 
the  marshal,  who  refused  to  deliver  it  without  payment  of  his  attachment 
fees. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District 
Action  by  Frank  Genovese  against  Benjamin  Horn.    From  a  judg- 
ment dismissing  the  complaint  without  prejudice,  plaintiflF  appeals. 
Reversed. 

Argued  June  term,  1921,  before  CROPSEY,  KELBY,  and  LA- 
ZANSKY,  ;j. 

Francis  M.  Testa,  of  New  York  City,  for  appellant 
Isidore  Weckstein,  of  New  York  City,  for  respondent 

CROPSEY,  J.  The  action  is  in  conversion.  The  defendant  is  a 
city  marshal  of  the  city  of  New  York.  In  an  action  entitled  Perna  v. 
Buffa  a  warrant  of  attachment  was  issued  requiring  the  marshal  to  at- 
tach the  property  of  Buffa.  This  was  delivered  to  the  defendant  for 
execution.  Claiming  to  act  under  this  warrant  he  seized  certain  proper- 
ty which  this  plaintiff  asserted  belonged  to  him.  This  plaintiff  then  gave 
a  bond  as  provided  in  section  50  of  the  Municipal  Court  Code  (I^ws 
1915,  c.  279)  and  demanded  the  return  of  his  property  from  the  defend- 
ant. The  latter  refused  to  give  it  up.  Later  an  order  was  made  by  a 
justice  of  the  court  below  directing  the  defendant  to  deliver  to  the  plain- 
tiff the  property  taken  from  him  under  the  warrant  of  attachment 
The  defendant  refused  to  comply  with  this  order  and  claimed  the  right 
to  hold  the  goods  until  his  fees  were  paid.  Then  this  action  was 
brought.  In  defense  to  this  defendant  claims  he  has  a  lien  on  the  goods 
for  his  fees  under  the  warrant  of  attachment.  Upon  the  trial  it  was 
conceded  that  the  property  in  question  belonged  to  the  plaintiff  and 
that  it  was  worth  $500,  and  that  the  defendant  had  refused  to  deliver 
it  unless  his  fees  and  expenses  were  paid. 

[1,2]  The  sole  question  presented  is  whether  the  defendant  has  the 
right  to  retain  the  goods  for  the  payment  of  his  fees.  A  sheriff  or 
marshal  executing  a  warrant  of  attachment  against  the  property  of  a 
designated  person  has  no  right  to  seize  the  property  of  any  other  per- 
son. And  if  he  does  so  he  acts  at  his  own  risk.  The  warrant  does  not 
protect  him,  for  it  does  not  authorize  such  a  seizure,  and  the  taking 
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makes  hun  liable  in  conversion.  McAllaster  v.  Bailey,  127  N.  Y.  583, 
28  N.  E.  591 ;  People  ex  rel.  Comstock  v.  Lucas,  93  N.  Y.  585.  588; 
Rogers  v.  Weir,  34  N.  Y.  463.  The  original  taking  of  the  property  be- 
ing wrongful,  the  subsequent  withholding  of  it  cannot  be  rightful.  The 
defendant  was  liable  in  conversion  the  instant  he*  took  the  plaintiff's 
property,  and  he  obtained  no  lien  upon  it  for  his  fees. 

A  marshal  or  a  sheriff  has  no  right  to  fees,  except  as  it  is  riven  by 
statute.  French  v.  Bank  Verein  Suisse,  179  App.  Div.  371,  165  N.  Y. 
Supp.  86. 

No  such  provision  has  been  found  applicable  to  the  situation  here 
presented.  Section  178  of  the  Municipal  Court  Code  fixes  the  sums 
allowed  to  marshals  as  fees,  but  nothing  therein  g^ves  the  defendant 
the  right  he  asserts  here.  After  specifying  a  number  of  services  for 
which  the  marshal  may  receive  fees,  that  section  concludes : 

"The  said  marshals  shaU  perform  aU  other  services  required  of  them  by 
law,  without  any  fees  or  compensation,  and  no  other  fees,  cjiarges,  or  com- 
pensation shall  be  allowed  to,  demanded  or  charged  by  them.'* 

Nor  does  section  50  of  the  same  Code  confer  any  such  right.  It 
provides  that  when  a  third  party  claims  property  seized  under  attach- 
ment and  has  given  the  bond  required  the  marshal  "must"  rettim  the 
property  to  the  claimant.  Section  709  of  the  Civil  Code  is  relied  on  by 
defendant,  but  that  has  no  application,  because  it  does  not  apply  to  Mu- 
nicipal Court  actions  and  if  it  did  it  only  covers  the  discharge  or  vaca- 
tion of  a  warrant  "upon  the  application  of  the  defendant."  Section 
658a  of  the  Code  of  Civil  Procedure  does  contain  a  provision  requiring 
a  claimant  to  pay  the  sheriff's  fees  before  getting  back  his  property 
which  has  been  seized.  But  that  section  does  not  apply  to  actions  in  the 
Municipal  Court.  And,  if  it  did,  it  could  be  attacked  as  being  uncon- 
stitutional. To  require  a  person  whose  property  has  been  wrongfully 
seized  under  an  attachment  against  the  property  of  another  to  pay  the 
officer's  f e^s  on  the  attachment  before  being  allowed  to  retake  the  prop- 
erty would  be  a  violation  of  the  constitutional  provision  against  depriv- 
ing a  person  of  his  property  without  due  process  of  law;  And  so  it  has 
been  held.  Bowe  v.  United  States  Reflector  Co.,  36  Hun,  407 ;  Lawlor 
V.  Magnolia  Metal  Co.,  2  App.  Div.  552,  38  N.  Y.  Supp.  36,  appeal  dis- 
missed 149  N.  Y.  591,  44  N.  E.  1125;  Gadski-Tauscher  v.  Graff,  44 
Misc.  Rep.  418,  420,  89  N.  Y.  Supp.  1019;  French  v.  Bank  Verein 
Suisse,  179  App.  Div.  371,  372,  165  N.  Y.  Supp.  86,  87.  In  the  latter 
case  Justice  Sheam  said :  * 

"It  would  violate  the  fundamental  law  to  require  the  defendant  to  pay  the 
sheriff  for  having  seized  and  held  his  properly  against  the  wiU  of  the  de- 
fendant and  without^any  fault  upon  the  part  of  the  defendant." 

[8]  Section  658a  ot  \Re  Code  of  Civil  Procedure  expressly  provides 
that  its  provisions  shall  not  be  construed  "as  affecting  or  impairing  any 
other  right  or  remedy  which  any  person  misrht  otherwise  have  in  respect 
to  the  property  attached.*'  There  is  no  similar  provision  in  section  50  of 
the  Municipal  Court  Code.  But  notwithstanding,  by  proceeding  under 
the  latter  section,  the  plaintiff  did  not  make  an  election  of  remedies. 
That  doctrme  is  applicable  only  when  the  remedies  proceed  upon  ir- 
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reconcilable  claims  of  right.  Henry  v.  Herrington,  193  N.  Y.  218,  86 
N.  E.  29,  20  L.  R.  A.  (N.  S.)  249;  American  Woolen  Co.  v.  Samuel- 
sohn,  226  N.  Y.  61,  66,  123  N.  E.  154;  Metropolitan  Life  Insurance 
Co.  V.  Childs  Co.,  230  N.  Y.  285,  291, 130  N.  E.  295.  Haying  failed  to 
get  his  property  under  section  50  plaintiff  could  replevin  it  or  sue  for 
its  value  in  conversion. 

The  cases  relied  on  by  the  defendant  (Tribune  Ass'n  v.  Eisner  & 
Mendelson  Co.,  49  App.  Div.  141,  63  N.  Y.  Supp.  94;  and  Jones  v. 
Gould,  114  App.  Div.  120,  99  N.  Y.  Supp  789)  arose  in  the  Supreme 
Court  and  were  governed  by  the  provisions  of  section  709  of  the  Civil 
Code  or  of  a  special  statute  applicable  to  sheriffs  of  New  York  county 
(Laws  1890,  c.  523,  amended  by  Laws  1892,  c.  418),  and  hence  are  not 
in  point.  Defendant  has  no  right  to  hold  the  plaintiff's  property  for 
the  payment  of  his  fees  and  expenses. 

Therefore  the  judgment  must  be  reversed,  with  $30  costs  to  appel- 
lant, and  judgment  directed  in  favor  of  the  latter  for  $500,  with  ap- 
propriate costs  in  the  court  below. 

KELBY  and  LAZANSKY,  JJ.,  concur. 

(116M1SC.  Rep.  114) 

SCHULTZ  v.  NICHOLSON. 

(Supreme  Court,  Special  Term,  Brie  County.   July,  1921.) 

I.  Appeal  and  error  ^=»927(3)— AppeOant  entitled  to  most  favorable  view  of 
evidence  where  nonsuit  was  granted. 

A  nonsuit  having  been  granted  by  the  Judge  presiding  at  the  trial 
court,  the  appellant  is  entitled  to  the  most  favorable  view  of  the  evidence 
which  the  testimony  will  permit 

2.  Municipal  corporations  <&=»706 (5)— Inference  that  defradant  coold  have 

avoided  coUisioo  held  justified. 

Where  the  evidence  showed  that  defendant's  automobile  was  aboot 
250  feet  from  the  corner  when  plaintiff's  horse  and  wagon  reached  sadi 
corner,  and  at  the  time  of  colUsion  plalntlflTs  horse  had  crossed  the 
intersection,  held,  that  It  was  a  fair  inference  that,  had  defendant  been 
looking  ahead,  he  could  have  seen  plaintiff's  horse  and  wagon,  and  by 
slightly  turning  his  machine  would  have  avoided  the  collision. 

3.  Municipal  corporations   <@=>706 (5)— Evidence  held  to   show  defendant's 

negligence  causing  collision. 

Evidence  justifying  the  inference  that  defendant,  whose  automobile 
was  approaching  an  intersection  and  plaintiff's  horse  and  wagon  from  the 
right,  could  by  slightly  turning  his  machine  have  avoided  collision  tended 
to  show  negligence  on  the  part  of  defendant,  notwithstanding  Highway 
Law,  8  287,  added  by  Laws  1910,  c.  374,  giving  the  right  of  way  at  in- 
tersections to  the  vehicle  approaching  another  vehicle  from  the  right, 
such  statute  also  providing  that  motor  vehicles  shall  be  driven  in  a  care- 
ful and  prudent  manner  and  at  a  rate  of  speed  so  as  not  to  endanger  prop- 
erty, life,  or  limb  of  other  persons. 

4.  Municipal  corporations  <&=>705(2) — Statute  giving  right  of  way  constencd. 

Highway  Law,  $  287,  added  by  Laws  1910,  c.  374,  does  not  give  vehldes 
approaching  an  intersection  from  the  right  the  absolute  right  of  way 
under  any  and  all  conditions  regardless  of  the  distance  from  the  crossing, 
but  should  be  interpreted  to  mean  that,  where  two  vehicles  approach  a 
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street  crossiiig  so  that  if  both  continned  on  their  way,  a  collision  wonld 
be  likely,  that  then  the  vehicle  ^n  the  left  must  give  way  to  the  one  on 
the  right  but  if  the  driver  on  the  left  would  be  justified  in  believing  that 
he  could  safely  pass  ahead  of  the  other  without  danger  of  collision,  then 
he  may  proceed  to  do  so. 

5.  Municipal  corporations  ^=>74>6(6,  7)— Evidence  held  to  present  jury  que»- 
tion  as  to  negligence  and  contributoiy  negligence. 

Evidence  in  an  action  for  damages  resulting  from  a  collision  between 
an  automobile  and  a  horse  and  wagon  Tield  to  present  questions  of  fact 
for  the  jury  both  as  to  the  defendant  automobile  driver's  negligence  and 
as  to  plaintiff's  contributory  negligence. 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Anthony  Schultz  against  John  J.  Nicholson.  Judgment 
of  nonsuit  where  jury  had  been  impaneled,  and  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Frank  Harding,  of  Buffalo,  for  appellant. 
Julius  A.  Schreiber,  of  Buffalo,  for  respondent. 

WHEELER,  J.  [1]  A  nonsuit  having  been  granted  by  the  judge 
presiding  at  the  trial  court,  the  appellant,  on  the  consideration  of  this 
appeal  is  entitled  to  the  most  favorable  view  of  the  evidence  which  the 
testimony  will  permit. 

In  substance,  this  testimony  is  to  tht  effect  that  the  plaintiff  was 
driving  a  horse  and  a  baker's  wagon  northwest  out  Niagara  street  in 
the  city  of  Buffalo,  on  January  1,  1921,  at  about  11 :15  p.  m.  When  he 
reached  the  comer  of  South  Elmwood  avenue,  he  looked  to  the  right 
northerly  up  Elmwood  avenue  and  saw  the  defendant  coming  down 
Elmwood  avenue  above  Mohawk  street,  and  about  250  feet  away.  The 
plaintiff  was  driving  at  about  10  miles  an  hour.  He  judged  the  de- 
fendant going  at  about  25  miles  an  hour.  Thinking  he  could  safely 
cross,  the  plaintiff  proceeded  and  had  reached  the  westerly  side  of 
Elmwood  avenue  when  his  hind  wheel  was  struck  by  the  defendant's 
automobile.  Plaintiff's  horse  was  beyond  the  westerly  line  of  Elmwood 
avenue  when  the  collision  took  place.  Elmwood  avenue  is  66  feet  wide, 
and  from  the  point  where  the  plaintiff  first  saw  defendant's  machine 
to  the  point  he  was  hit  was  about  58  feet. 

[2]  The  fair  inference  from  this  testimony  is  that,  had  the  defend- 
ant been  looking  ahead,  he  would  have  seen  the  plaintiff's  horse  and 
wagon,  jhid  by  slightly  turning  his  machine  would  have  avoided  hitting 
the  plaintiff's  rig. 

[i]  We  think  this  testimony  tended  to  show  negligence  on  the  part 
of  the  defendant,  for,  although  the  General  Highway  Traffic  Law 
(Consol.  Laws,  c.  7Q,  §  12,  subd.  4)  provides  that  "every  driver  of  a 
vehicle  approaching  the  intersection  of  a  street  or  public  road  shall 
grant  the  right  of  way  at  such  intersection  to  any  vehicle  approaching 
from  his  right,"  nevertheless  the  same  statute  provides  that  motor 
vehicles  shaU  be  driven  in  a  careful  and  prudent  manner,  and  at  a 
rate  of  speed  so  as  not  to  endanger  the  property,  or  the  life  or  limb  of 
any  other  person.  Highway  Law  (Consol.  Laws,  c.  25)  §  287,  added 
by  Laws  1910,  c.  374. 
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These  acts,  the  courts  hold,  do  not  give  the  driver  having  the  right 
of  way  the  privil^e  of  heedlessly  crossing  an  intersecting  street  with- 
out giving  any  attention  to  vehicles  coming  from  his  left.  Ward  v. 
Clark,  189  App.  Div.  344,  179  N.  Y.  Supp.  466;  Hood  v.  Stowe,  191 
App.  Div.  617,  181  N.  Y.  Supp.  734. 

It  is  claimed,  however,  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  attempting  to  cross  South  Elmwood  avenue,  and  therefore 
he  cannot  recover. 

[4]  We  do  not  interpret  the  statute  as  giving  those  approaching 
from  the  right  the  absolute  right  of  way  under  any  and  all  conditions 
regardless  of  the  distance  such  an  approaching  vehicle  may  be  from  a 
street  crossing.  It  should  be  interpreted  to  mean  that,  where  two  ve- 
hicles approach  a  street  crossing  so  that  if  both  continued  on  their  way 
a  collision  would  be  likely,  then  the  vehicle  on  the  left  must  give  way  to 
the  one  on  the  right.  If  the  relative  positions  of  the  two  vehicles  are 
such  that,  in  the  exercise  of  reasonable  care  and  prudence,  the  driver 
on  the  left  would  be  justified  in  believing  that  he  could  safely  pass  over 
ahead  of  the  other  without  danger  of  collision,  then  he  may  proceed  to 
do  so.    Ward  v.  Clark,  189  App.  Div.  346,  179  N.  Y.  Supp.  466. 

[5]  I  am  therefore  of  the  opinion  that,  upon  the  evidence  presented, 
the  trial  court  was  in  error  in  holding  as  a  matter  of  law  that  the  plain- 
tiff could  not  recover.  We  tmnk  the  evidence  presented  questions  of 
.  fact  for  the  jury  to  pass  on,  both  as  to  the  defendant's  negligence  and 
as  to  the  plaintiff's  contributory  negligence. 

The  judgment  should  therefore  be  reversed,  and  a  n^w  trial  had  in 
the  court  below,  with  costs  to  abide  the  event. 


(115  Misc.  Rep.  851) 

CITY  OF  NEW  YORK  v.  WILLGOX  el  aL 

(Supreme  Court,  New  York  County.    April,  192U 

1.  States  <&=>6— Subject  to  approval  of  Congress,  states  may  enter  fato  Joint 

adventure  to  promote  welfare  of  citizens. 

Subject  to  the  approval  of  Congress,  any  two  states  may  enter  into 
a  Joint  adventure  to  promote  the  welfare  of  Uieir  citizens.  ^ 

2.  Constitutional   law  <&=>213— Statute  providing   for  co-operation  between 

New  Jersey  and  New  Yoric  witli  reference  to  port  h^d  not  to  deny  equal 
protection  ,of  law. 

Laws  1921,  c.  154,  providing  for  co-operatioQ  between  the  state  of 
New  York  and  the  state  of  New  Jersey  for  development  of  the  port  of 
New  York,  so  as  to  remove  artificial  bavlers  causing  congestion,  and 
designed  to  benefit  the  people  of  the  states  of  New  York  and  New  Jersey, 
held  not  to  work  a  denial  of  the  equal  protection  of  the  law,  in  vioIatlOD 
of  Const.  U.  S.  Amend.  14,  although  providing  for  a  Joint  port  commiasion. 

3.  States  <&=>!— Statute^  held  not  to  create  new  qoasl  political  snbdivisioD. 

I^aws  1921,  c.  154,  providing  for  a  Joint  commission  of  New  Jersey 
and  New  York  authorities  for  management  of  the  port  of  New  York,  etc., 
is  not  invalid  as  creating  an  unauthorized  quasi  political  subdivision  of 
the  United  States,  in  violation  of  the  federal  Constitation. 
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4.  States  <Ss»6»New  York  held  not  to  have  rarrendered  Its  flovereign  rights 
by  an  aet  pursuant  to  sygneKaent  to  co-operate  with  New  Jersey  to  pre- 
vent congestion  at  port  of  New  Yorlc. 

Laws  1821,  c.  154,  designed  to  prevent  congestion  at  the  port  of  New 
York  by  co-operation  between  the  states  of  New  Yorlc  and  New  Jersey  by- 
means  of  a  joint  port  commission  is  not  invalid  as  working  a  surrender 
by  the  state  of  New  York  of  its  sovereign  rights,  though  the  commission 
was  given  certain  powers  over  traffic  within  the  state ;  the  statute  merely 
being  in  pursuance  of  an  agreement  whereby  each  state  was  to  co-operate 
with  the  other. 

Action  by  the  City  of  New.  York  against  William  R.  Willcox,  and' 
others.    On  motion  fox;  continuance  of  an  injunction.    Motion  denied. 

John  P.  O'Brien,  of  ;^ew  York  City,  for  plaintiflF. 
Julius  H.  Cohen,  Sp.  Deputy  Atty.  Gen.,  of  New  York  City,  for 
defendants. 

DELEHANTY,  J.  This  is  an  application  for  the  continuance  of  an 
injunction  pending  the  trial  of  an  action  instituted  by  the  city  of  New 
York  to  prevent  the  consummation  of  an  agreement  between  the  states 
of  New  York  and  New  Jersey  for  the  development  of  the  port  of 
New  York,  pursuant  to  the  provisions  of  chapter  154,  Laws  of  1921. 
The  papers  presented  disclose  that  the  facilities  of  the  port  are  cum- 
bersome and  inadequate,  and  as  a  result  thereof  delays  occur  in  the 
shipment  of  goods  and  unusual  cost  for  terminal  service  is  imposed. 
This  is  true  to  such  an  extent  that  traffic  heretofore  passing  through 
the  port  is  diverted  on  an  extensive  scale  to  other  American  harbors 
having  modem  and  appropriate  equipment.  The  principal  difficulty  at 
the  port  of  New  York,  it  appears,  has  been  due  to  the  fact  that  many 
of  the  continental  trunk  lines  terminate  in  the  state  of  New  Jersey, 
while  most  of  the  ocean-going  traffic  is  received  and  discharged  upon 
the  island  of  Manhattan  and  in  the  borough  of  Brooklyn  in  the  state 
of  New  York,  and  that  between  the  various  shore  lines  of  the  port  tKe 
state  line  of  New  York  and  New  Jersey  intervenes.  It  is  with  a  view 
of  co-ordinating  the  terminal  facilities  throughout  the  port  district, 
and  of  administering  them  as  a  unit  that  the  Legislatures  of  the  states 
of  New*  York  and  New  Jersey  have  drawn  up  and  are  about  to  exe- 
cute the  preliminary  agreement  which  is  sought  to  be  abrogated  in 
this  action. 

The  corporation  counsel  contends  in  the  first  place  on  behalf  of  the 
plaintiff  that  since  the  proposed  compact  provides  for  the  joint  man- 
agement of  piers  located  in  the  city  of  New  York  by  representatives 
appointed  by  the  states,  of  New  York  and  New  Jersey,  called  the  port 
authority,  and  for  the  transfer  of  freight  and  passengers  in  and 
about  the  city  of  New  York  under  the  joint  control  of  such  repre- 
sentatives, that  the  Legislature  of  the  state  of  New  York  has  sur- 
rendered its  sovereignty  or  some  part  of  it  to  the  state  of  New  Jer- 
sey, and  has  delegated  exclusive  legislative  functions  of  the  state  of 
New  York  to  the  state  of  New  Jersey,  or  to  the  Congress  of  the 
United  States.  It  is  further  urged  in  support  of  this  application  that 
the  proposed  legislation  is  unconstitutional  and  void  for  the  follow- 
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ing  reasons :  That  it  would  vest  in  the  joint  commission  appointed  by 
the  respective  states  having  charge  of  the  administration  of  the  port 
affairs,  control  over  certain  streets  in  the  city  of  New  York;  that  it 
authorizes  the  construction  or  operation  of  a  street  railroad,  surface  or 
subsurface,  without  containing  the  condition  in  regard  to  the  consents 
of  property  owners  and  local  authorities;  that  it  violates  the  Four- 
teenth Amendment  to  the  Federal  Constitution  in  that  it  denies  to 
the  plaintiff  and  its  people  the  equal  protection  of  the  laws;  that 
it  is  an  attempt  to  regulate  the  foreign  and  interstate  commerce  pass- 
ing through  the  port  of  New  York  in  violation  of  the  commerce  clause 
of  the  federal  Constitution;  that  it  is  an  attemf)t  to  enter  into  a  com- 
mercial treaty  or  alliance  or  confederation  with  the  state  of  New 
Jersey ;  and  that  it  seeks  to  create  an  unauthorized  quasi  political  sub- 
division of  the  United  States  in  violation  of  the  federal  Constitution. 

It  is  also  contended  that  the  ferry  franchises  around  Manhattan 
Island  are  exclusive  franchises  in  the  city  of  New  York,  and  may  not 
be  interfered  with  as  provided  in  the  proposed  act  in  question.  An 
examination  of  the  authorities  submitted  on  the  hearing  of  this  mo- 
tion demonstrates  that  the  claims  of  the  city  of  New  York  are  without 
legal  justification,  and  that  there  is  nothing  in  the  proposed  contract 
inimical  to  the  rights  of  the  people  of  the  city  or  state  of  New  York. 
On  the  contrary,  the  legislation  in  question  is  apparently  designed  to 
remove  artificial  barriers  existing  at  the  port,  and  to  confer  special 
benefit  upon  the  people  of  the  states  of  New  York  and  New  Jersey,  as 
well  as  the  country  in  general. 

[1]  It  is  well  established  that  subject  to  the  approval  of  Con- 
gress any  two  states  may  enter  into  a  joint  adventure  to  promote  the 
common  welfare  of  their  citizens.  Such  an  agreement  was  entered 
into  between  New  York  and  New  Jersey  in  regard  to  Palisades  Park, 
which  lies  upon  the  borders  of  the  two  states.  The  same  states  have 
another  agreement  as  to  the  construction  of  a  vehicular  tunnel  con- 
necting the  two  states.  In  such  cases  it  is  not  necessary  or  permissible 
to  limit  or  surrender  the  sovereign  rights  of  the  people,  but  where  such 
rights  are  properly  preserved  no  question  can  be  raised  as  to  the  valid- 
ity of  the  compact 

[2-4]  In  the  case  at  bar  the  act  in  question  has  been  effectively 
drawn  so  as  to  preclude  any  point  as  to  its  unconstitutionality.  It  is 
expressly  provided  in  article  XVIII  of  the  compact  that  the  port  au- 
thority or  joint  commission  is  authorized — 

"to  make  suitable  rules  and  regulations  not  inconsistent  witb  the  Constitution 
of  the  United  States  or  of  either  state,  and  subje^  toi  the  exercise  of  the 
power  of  congress,  for  the  Improvement  of  the  conduct  of  navigation  and  com- 
merce, which,  when  concurred  in  or  authorized  by  the  Legislatures  of  both 
states,  shall  be  binding  and  effective  upon  aU  persons  and  corporations 
affected  thereby." 

Since  the  Legislature  of  each  state  now  has  the  right  to  make  rules 
and  regulations  for  the  improvement  of  the  conduct  of  navigation 
and  commerce  not  inconsistent  with  the  Constitution  of  the  United 
States  or  of  either  state,  and  subject  to  the  exercise  of  the  power  of 
Congress,  this  is  but  a  direction  to  the  port  authority  to  prepare  rules 
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and  regulations  which  the  state  may  adopt.  The  two  states  under  the 
proposed  l^islation  agree  to  co-operate,  each  within  its  own  sover- 
eignty remaining  supreme.  It  is  obvious,  therefore,  that  the  state  of 
New  York  has  parted  with  none  of  its  sovereign  rights,  nor  relin-  . 
quished  the  control  over  any  property  belonging  to  the  people  of  New 
York.  Moreover,  the  argument  that  the  streets  and  ferries  of  the 
city  are  to  be  unlawfully  appropriated  or  interfered  with  is  conclusive- 
ly answered  in  the  proposed  agreement  itself.  That  agreement  ex- 
pressly states : 

"No  property  now  or  hereafter  vested  In  or  held  by  either  state  or  by 
any  comity,  city,  borough.  Tillage,  township  or  other  municipality  shall  be 
taken  by  the  port  authority  without  the  authority  or  consent  of  such  state, 
county,  city,  borough,  village,  township  or  other  municipaUty,  nor  shaU  any- 
thing herein  f&ipair  or  invalidate  in  any  way  any  bonded  indebtedness  of  such 
state,  county,  city,  borough,  village,  township  or  other  municipality,  nor  impair 
the  provision  of  law  regulating  the  payment  into  sinking  funds  of  revenues 
derived  from  municipal  property,  or  dedicating  the  revenues  derived  from 
any  municipal  property  to  a  specified  purjwse." 

The  contention  that  the  legislative  act  herein  creates  a  new  political 
subdivision  is  also  without  merit.  It  is  obvious  that  the  outlining  of 
a  district  for  the  purpose  of  applying  therein  certain  rules  and  regu- 
lations under  which  the  citizens  of  the  whole  state  and  of  an  adjoin- 
ing state  will  reap  an  unqualified  and  direct  benefit  is  not  the  creation 
of  a  political  subdivision.  No  power  to  tax  is  granted,  no  govern- 
mental authority  is  bestowed,  and,  as  pointed  out  above,  the  powers 
of  existing  municipalities  over  their  properties  and  their  sinking  funds 
and  their  power  to  develop  port  and  harbor  facilities  are  expressly 
preserved.  The  sole  power  granted  to  the  joint  board  of  managers, 
which  power  is  not  to  be  exercised  until  the  states  have  agreed  upon 
a  comprehensive  plan,  is  to  do  only  what  any  private  corporation  may 
do,  namely,  to  own  and  operate  terminal  and  transportation  facilities, 
and  to  operate  them  not  for  private  gain,  but  for  the  welfare  and 
progress  of  the  community. 

It  is  not  necessary  to  point  out  in  detail  the  respects  in  which  the 
claims  of  the  plaintiff  fall  short  in  regard  to  the  remaining  alleged 
grounds  of  unconstitutionality  of  the  act  herein.  Suffice  it  to  say  that 
the  compact  expressly  limits  the  jurisdiction  of  the  joint!  board  of 
managers  to  such  powers  and  authority  as  may  be  legally  conferred 
upon  them  in  conformity  with  the  Constitution  of  the  state  of  New 
York  and  the  Constitution  of  the  United  States.  It  is  only  within  such 
limitations  that  the  act  in  question  at  all  presumes  to  be  valid.  The 
unwarranted  position  of  the  plaintiff  herein  is  made  more  apparent 
by  a  review  of  the  results  that  would  obtain  if  the  compact  be  treated 
as  executed.  In  that  event  there  would  exist  between  the  states  of 
New  York  and  New  Jersy,  first,  a  pledge  on  the  part  of  each  to  co- 
operate in  the  development  of  the  port  of  New  York;  secondly,  the 
boundary  lines  of  the  zone  or  district  constituting  the  port  will  be 
fixed;  thirdly,  an  agency  or  joint  commission  will  be  created,  to 
which  the  Legislature  will  delegate  the  execution  of  such  plans  as 
may  be  hereafter  adopted  by  the  two  states,  but  which  for  some  time 
can  do  nothing  but  study,  hold  public  hearings  and  report;  fourthly,  an 
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agreement  will  exist  between  the  two  states  that  they  will  endeavor 
to  formulate  physical  plans,  and  that  the  commission  may  recom- 
mend rules  and  regulations  for  the  better  promotion  of  the  commerce 
of  the  port  "not  inconsistent  with  the  Constitution  of  the  United 
States  or  of  either  state,  and  subject  to  the  exercise  of  the  power  of 
Congress";  and,  finally,  that  the  commissioners  who  are  to  sign  the 
compact  on  behalf  of  the  two  states  are  authorized  to  apply  for  the 
approval  of  the  compact  by  Congress. 

I  am  therefore  constrained  to  hold  upon  the  merits  of  this  litigation 
that  the  plaintiff  has  failed  to  establish  a  clear  right  to  injimctive  re- 
lief.    Motion  accordingly  denied. 

Motion  denied. 


^'      ^'  SMDTTH  V.  BURHYTE  et  aL 

(Supreme  Conrt,  Appenate  Division,  Third  Department.    July  7,  1921.) 

L  Executors  and  adnuDistraton  ^=>221  (5)— Allowance  for  serviees  rendered 
decedent  held  excessive. 

In  an  action  against  administrators  to  recover  for  services  rendered  in 
taking  personal  care  of  decedent,  where  there  was  slight  evidence  to  sup- 
port specifle  acts  of  care  hy  plaintiff,  and  the  only  evidence  of  the  value 
of  plaintiff's  services  was  incompetent,  an  allowance  of  $1,100  was  ex- 
cessive. 

2.  Evidence  <&»474  (17)-— Oalmant's  husfoand  held  not  qnalifled  to  state  ¥aliie 

of  claimant's  services. 

In  an  action  to  recover  for  plaintiff's  services  In  taking  care  of  a  dece- 
dent, plaintiffs  husband,  who  had  given  only  general  testimony  as  to 
the  nature  of  the  services  rendered,  and  had  testified  to  a  knowledge  of 
the  amounts  paid  for  services  in  taking  complete  care  of  the  person,  was 
not  qualified  to  state  his  opinion  as  to  the  lump  sum  value  of  plaintiff's 
services;   there  being  no  contention  that  she  took  sole  care  of  decedent. 

3.  Execntore  and  aAninistrators  <£^=^221  (2)— Claimant  must  proYe  cmtract 

to  pay  for  services  theretofore  gratuitoiisly  rendered. 

A  person  claiming  compensation  for  services  rendered  in  the  care  of  de- 
cedent, who  had  admitted  that  prior  to  a  certain  date  she  rendered  services 
of  the  same  character  as  a  matter  of  neighborliness,  without  expectation 
of  compensation,  has  the  burden  of  proving  a  contract,  or  the  basis  of  a 
contract,  thereafter  to  pay  for  such  services. 

4.  Husband  and  wife  <S=>232( 3)— Evidence  held  not  to  establisii  contraet  to 

pay  coraplainant  wUe  for  services. 

Evidence  that  decedent  stated  to  plaintiff's  husband,  who  was  his 
tenant,  after  the  death  of  decedent's  sister,  that  **you  will  have  to  look 
after  me,"  does  not  establish  a  contract  to  pay  plaintiff  for  services  there- 
after rendered,  of  a  nature  similar  to  those  previously  rendered  without 
compensation,  biit,  if  it  establishes  a  contract  at  all,  shows  an  agreement 
to  pay  the  husband  for  services  rendered  by  the  plaintiff,  w|io  was  not 
carrying  on  a  separate  business  or  occupation  under  Domestic  Relations 
Law,  8  61. 
6.  Witnesses  ^=»144(4)^CIalniant's  husband  Iwld  party  entitled  to  eompcn- 
sation,  so  that  tiis  testimony  was  incompetent. 

Where  claimant  for  services  rendered  to  a  decedent  attempted  to  prove 
a  contract  for  payment  for  the  services  by  the  testimony  of  her  husband 
alone,  and  his  testimony  showed  that  the  contract,  If  any,  was  to  pay  him, 
and  not  plaintiff,  the  husband  was  Incompetent  to  give  testimony  as  to 
the  transaction  with  deceased. 

^B9For  other  caiM  see  same  topio  A  KBY-NUMBBR  in  aU  Key-NomlMnd  Dig«rts  k  Indezti 
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0.  Executon  and  aAuiiilstraton  <tts>221(5)— JoBtice  of  dalm  for  iMfrsonal 
servioes  should  be  established  by  most  salisf  actory  evidence. 

Before  a  claim  for  personal  services  rendered  to  a  person,  since  de- 
ceased, can  be  allowed,  its  justice  should  be  established  by  the  claimant 
by  the  most  satisfactory  evidence. 

Ck>Ghrane  and  Kiley,  JJ.,  dissentlDg. 

Appeal  from  Supreme  Court,  Madison  County. 

Action  by  Jennie  Smith  against  Annita  M.  Burhyte  and  another,  as 
administrators  of  the  estate  of  William  L.  Palmer,  deceased.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  the  motion  for  new 
trial  on  the  minutes,  defendants  appeal.  Reversed  on  the  law  and 
facts,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Carlos  J.  Coleman,  of  Hamilton  (Clarence  R.  Runals,  of  Niagara 
Falls,  and  Paul  P.  Cohen,  of  Buffalo,  on  the  brief),  for  appellants. 
William  L.  Burke,  of  Hamilton,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  plaintiff  has  recovered  a  judg- 
ment for  $1,100  for  her  services  and  personal  care  of  the  decedent 
from  March  11,  1914,  to  October  6,  1919,  the  day  of  his  death.  At 
the  time  of  his  death  he  was  about  80  years  of  agre,  unmarried,  and 
had  no  relatives  nearer  than  a  niece.  A  sister,  who  had  resided  about 
10  miles  from  him,  died  March  10,  1914.  It  does  not  appear  that  she 
was  ever  a  member  of  his  household  or  rendered  him  any  assistance. 
He  had  a  little  farm,  leased  to  plaintiff's  husband,  and  a  house  and 
about  2  acres  of  land,  where  he  lived.  He  lived  alone  and  worked  the 
2%  acres  of  land,  with  some  assistance  from  others,  raising  some  po- 
tatoes, a  little  corn,  and  apparently  some  hay.  He  died  at  the  barn 
while  he  was  husking  com.  He  was  around  attending  to  his  duties, 
and  in  apparently  good  health  for  a  man  of  his  age.  The  plaintiff's 
husband  said  that  he  occasionally  had  a  "give-out  spell,"  but  for  the 
last  year  had  been  better  than  before,  and  n^  "o^ive-out  spell"  is  men- 
tioned during  that  time.  He  was  a  miser,  and  left  no  debts  at  the  time 
of  his  death,  unless  he  owed  the  plaintiff,  her  husband,  and  her  son, 
each  of  whom  have  brought  an  action  against  the  estate.  He  was  quite 
a  methodical  man — ^kept  a  diary  of  all  current  events,  and  a  book  of 
accounts  with  any  one  with  whom  he  dealt.  There  is  at  least  a  ques- 
tion if  the  plaintiff  did  not,  after  his  death,  obtain  the  account  books 
and  keep  them.  Plaintiff  asked  permission  to  keep  the  diaries,  which 
she  had  taken  possession  of,  as  a  memento,  and  assent  was  given 
without  examination.  She  claims  but  the  one  book  was  taken ;  other 
evidence  indicates  there  were  several.  The  house  was  very  small ;  she 
describes  it  as  follows : 

"The  walls  had  not  been  papered  in  a  long  time ;  In  fact,  they  were  dirty. 
Mr.  Palmer  had  grown  old,  and  he  was  careless  in  his  habits,  and  he  was  in- 
different to  the  surroundings  of  his  home,  and  his  bed  room  had  never  been 
papered.  I  do  not  know  whether  it  ever  had  been  whitewashed  or  not. 
The  sheet  he  had  on  his  bed  at  the  time  be  died  was  the  covering  to  an 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


730  189  NBW  TOBK  8UPPLBMENT  (Sup.  Ct. 

old  mattress  Mr.  Mnnson's  folks  had  thrown  away  and  tried  to  burn  np. 
He  had  rescued  the  mattress  from  the  flames  and  had  taken  It  home,  and  had 
taken  the  stuffing  out  of  the  mattress.  He  had  washed  in  the  creek  the  cover- 
ing and  pnt  it  on  his  bed.  During  his  last  sickness  I  tried  to  get  him  to  put 
on  some  clean  sheets." 

He  kept  a  cat,  and  a  box  full  of  sawdust  if  as  in  the  house  for  the 
use  of  the  cat  and  in  which  he  expectorated.  He  never  had  a  doctor. 
He  cooked  his  own  meals,  did  his  own  work,  except  as  far  as  plaintiff 
claims  to  have  assisted  him,  and  as  other  benevolent  neighbors  sent  in 
provisions  for  him. 

The  plaintiff  relied  upon  her  husband  as  the  chief  witness  to  prove 
her  case.  He  was  not  a  fair  witness,  but  sought  every  opportunity  to 
crowd  into  the  case  something  whidi  the  court  had  excluded.  The 
court  remonstrated  with  him  from  time  to  time,  and  told  him  he  was 
hurting  his  wife's  case,  but  finally  announced  that  he  would  let  the 
witness  take  his  own  course,  which  the  witness  did.  The  husband 
claims  that  prior  to  the  sister's  death  they  had  been  good  neighbors  to 
the  decedent,  had  sent  him  provisions,  and  that  his  wife  and  he  had 
assisted  him  in  various  ways,  but  without  any  expectation  of  compen- 
sation; they  were  simply  acts  of  good  neighborship.  He  says  that 
after  the  sister's  death  plaintiff  carried  in  his  breakfast  that  morning; 
that  he  was  crying  and  talking  about  his  sister,  and  that  he  said,  "Eva 
is  gone  now;  I  am  all  alone;  you  will  have  to  look  after  me."  This 
was  at  least  a  queer  remark,  as  the  sister  had  not  lived  with  him  or 
assisted  him,  and  he  was  in  his  usual  health. 

The  plaintiff's  entire  claim  rests,  in  substance,  upon  that  alleged 
conversation.  They  claim  it  was  a  hiring  of  both  of  tiiem  to  take  care 
of  him  and  furnish  him  things.  There  is  no  evidence  of  any  change 
thereafter  in  his  dress,  manner  of  living,  or  the  dirty,  filthy  condition 
of  his  house  and  surroundings.  At  times  he  slept  on  a  bunk  in  the 
bam.  The  husband  was  asked  why  he  did  not  present  his  bill  to  the 
living  man ;  he  answered,  "we  were  to  have  pay  when  he  was  ready 
to  give  it  to  us ;  he  promised  us — "    Counsel  interrupted : 

"Q.  I  did  not  ask  you  what  he  promised  you.  I  asked  you  why  you  did  not 
present  the  biU.** 

The  witness  did  not  answer  the  question.  The  plaintiff  all  the  while 
was  a  married  woman,  living  with  her  husband,  the  chief  witness,  and 
her  son.  They  lived  on  a  farm,  their  house  being  about  40  rods  from 
the  decedent's  house.  There  were  some  other  neighbors  within  about 
an  equal  distance.  The  alleged  services  were  of  a  most  trivial  nature. 
when  we  understand  the  manner  in  which  the  man  lived.  The  principal 
claim  is  that  frequently  the  wife  carried  down  to  his  house  a  chicken 
dinner,  or  some  bread,  or  things  which  she  had  cooked  at  her  house, 
and  sometimes  carried  him  things  which  she  cooked  at  his  place.  She 
also  carried  him  milk  which  the  husband  sold  to  him;  that  she  wrote 
letters  for  him,  although  only  one  person  is  mentioned  to  whom  a  let- 
ter was  written,  and  one  letter  at  that ;  that  she  drove  him  to  the  mill 
to  get  a  grist  ground;  that  his  mail  came  in  their  mail  box,  and  the 
wife  or  some  other  member  of  the  family  carried  it  dovm. 
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Presumably  the  old  miser  did  not  have  a  very  heavy  mail.  At  one 
time  he  went  to  a  store  kept  by  a  relative  of  the  plaintiff,  and  in  which 
she  at  times  clerked,  and  he  asked  her  judgment  about  a  mackmtosh 
and  she  helped  him  select  one;  that  she  bought  swamp  root  for  him 
at  the  store  of  the  relative,  and  pills  and  other  things,  and  that  s^ie 
did  mending  for  him.  The  husband  is  only  able  to  swear  about  darn- 
ing a  sweater  and  sewing  an  witside  pocket  on  the  mackintosh.  A 
neighbor  swears  that  his  wife  sewed  on  this  pocket.  The  husband  con- 
ceded that  the  old  man  did  a  great  part  of  his  own  mending  and  that 
the  wife  did  not  do  as  much  for  the  last  year  or  two.  Perhaps  this 
evidence  is  explained  by  the  fact  that  the  wardrobe  was  in  court,  and 
the  husband  w^s  asked  to  examine  the  stockings  and  garments  and  point 
out  anything  the  wife  mended,  but  was  unable  to  do  so,  and  when  a 
mended  sock  or. article  was  found,  he  said  it  was  mended  by  the  de- 
ceased himself.  For  some  time  prior  to  his  death  it  is  very  clear  that 
he  did  his  own  mending  and  darning.  The  mother  of  the  plaintiff  was 
at  her  house  for  a  time,  and  said  that  she  went  down  during  that 
time  with  plaintiff  to  the  decedent's  house;  that  she  went  down  be- 
cause the  plaintiff  was  afraid  she  would  find  the  old  man  dead ;  that 
she  would  go  to  the  door,  the  plaintiff  would  go  in,  and  she  would  wait 
imtil  the  plaintiff  came  out,  and  then  they  would  go  home.  It  is  said 
she  built  the  fires  for  him ;  the  mother  swears  to  plaintiff's  building  a 
fire  once. 

There  is  no  doubt  but  the  plaintiff  and  his  wife  were  kind  to  the  old 
man,  but  it  is  improbable  that  this  old  man  ever  agreed  to  or  expected 
to  pay  them,  or  that  they  ever  expected  he  would.  The  services  were 
just  the  little  ordinary  services  that  kind-hearted  neighbors  would  do 
for  an  old  man.  The  husband  says  the  decedent  had  a  good  broom,  but 
to  save  it  he  would  always  use  the  old  broom,  which  was  of  little 
value,  and  that  his  wife  swept  for  him  and  made  his  bed  for  him  at 
times,  and  helped  him  put  on  his  coat  and  button  it,  when  it  was  cold 
and  his  fingers  were  stiff,  and  states  an  occasion  of  this  kind.  At  an- 
other time  he  says  the  old  man  came  from  the  hill,  where  he  had  been 
at  work  and  was  caught  in  a  storm,  and  that  she  helped  to  take  off 
his  rubber  boots  and  put  on  some  dry  stockings.  It  is  unreasonable  to 
suppose  that  she  assisted  him  to  bed,  or  that  she  helped  dress  him,  or 
did  any  particular  amount  of  sweeping  for  him.  There  was  no  reason 
why  she  sh6uld;  he  was  well,  and  was  running  his  little  place  in  his 
own  way.  She  wanted  to  paper  the  house,  but  he  would  not  consent. 
She  brought  samples  of  paper,  such  as  she  was  using  at  her  house; 
but  he  put  it  off  until  spring  and  never  papered. 

As  we  have  seen,  the  husband  kept  crowding  into  the  case  evidence 
which  was  not  responsive,  and  which  it  was  hard  to  keep  out ;  but  in 
fact  his  evidence  is  only  material  so  far  as  he  swears  to  specific  things 
which  he  saw  done,  and  when  examined  as  to  the  particular  things  the 
evidence  is  wanting.  The  most  substantial  part  of  the  evidence  in 
favor  of  the  plaintiff  is  that  the  mail  men  at  times  saw  her  carrying 
provisions  or  other  things  from  her  house  to  his  house.  During  a  great 
part,  if  not  all,  the  time,  the  husband  was  working  the  old  man's  farm, 
as  he  claims,  under  an  agreement  that  he  was  to  pay  the  taxes  for  the 
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use.  This  does  not  seem  reasonable  or  probable.  One  of  the  diaries  or 
hooks  was  found  and  produced  in  court.  The  husband  swears  that 
the  old  man  was  honest  and  he  never  knew  of  his  doing  a  wrong.  The 
husband  and  wife  recognized  the  entries  as  in  the  old  man's  handwrit- 
ing. Among  other  things,  he  credits  the  husband  with  $1  for  a  chicken. 
This  probably  accounts  for  one  of  the  chicken  dinners,  and,  with 
mending,  10  cents,  probably  the  darning  of  the  sweater  sworn  to  by  the 
husband,  with  milk  from  time  to  time,  and  other  items,  showing  clearly 
that  the  old  man  understood  that  whatever  was  being  done  for  him  was 
being  done  by  the  husband,  his  tenant,  and  entered  into  their  accoimts. 
The  husband  swears  that  the  services  of  his  wife  to  the  deceased  were 
worth  $10  a  week.  His  attention  is  called  to  each  item  which  he  swore 
to,  and  he  is  unable  to  give  the  value  of  that  service;  but  he  claims 
the  wife  took  care  of  the  old  man,  and  it  was  worth  so  much  to  take 
care  of  him,  and  he  had  heard  it  said  that  a  certain  man,  for  taking  care 
of  a  certain  person,  got  so  much  a  week,  and  he  mentions  two  or  three 
instances.  It  seems  incredible  that  he  could  give  the  value  of  the  serv- 
ices by  the  week.  His  estimate  was  upon  the  theory  that  the  wife  had 
the  personal  charge  of  the  old  gentleman,  and  entirely  took  care  of 
him,  of  which  there  is  no  substantial  evidence. 

[1,2]  Upon  the  merits,  if  the  husband  were  a  competent  witness, 
we  arrive  at  the  result:  (1)  That  the  judgment  is  grossly  excessive; 
(2)  that  the  husband  was  incompetent  to  give  a  lump  sum  value  of  the 
plaintiff's  services,  or,  if  competent,  that  the  evidence  shows  that  his 
testimony  upon  that  subject  is  substantially  worthless,  and  that  the 
services  are  grossly  exaggerated.  It  does  not  appear  that  the  house 
was  any  better  kept,  the  old  man  any  better  cared  for,  or  that  he 
lived  in  any  different  way,  after  the  death  of  his  sister  than  he  did 
before,  and  the  claim  for  compensation  for  his  last  sickness  is  purely 
fictitious,  when  we  remember  the  husband  swears  he  was  in  better  health 
the  last  year,  and  that  he  died  at  the  bam  while  husking  com.  The 
exaggeration  of  the  whole  case  is  fairly  illustrated  by  the  claim  that 
she  assisted  him  in  husking  com.  There  was  about  a  quarter  of  an 
acre  of  corn,  and  nobody  knows  how  much  she  did  towards  the  husking, 
except  for  the  last  year  pne  of  the  neighbors  swears  that  after  the  old 
man's  death  he  husked  out  the  com,  and  that  there  was  nothing  to  in- 
dicate that  any  other  corn  had  been  husked,  except  the  part  the  old 
man  was  husking  at  the  time  of  his  death. 

[3,  4]  It  being  conceded  that  the  services  prior  to  the  sister's  death 
were  gratuitous,  it  was  necessary  for  the  plaintiff  to  prove  a  contract, 
or  the  basis  of  a  contract,  in  order  to  recover.  The  death  of  the  sister 
was  not  an  important  event  as  affecting  his  manner  of  living,  for  as  we 
have  seen  she  did  not  enter  into  his  domestic  arrangements.  It  is 
seized  upon  to  indicate  a  change  in  his  method  of  living  and  as  the 
basis  for  the  alleged  agreement.  It  is  entirely  an  artificial  basis.  The 
alleged  statement  to  the  husband  and  wife,  "I  am  all  alone,  you  will 
have  to  look  after  me,"  to  neighbors  who  had  always  gratuitously 
helped  him,  is  not  a  hiring  or  an  agreement  to  pay.  If  it  were,  it  is 
not  an  agreement  to  pay  the  wife,  but  an  agreement  with-  the  head  of 
the  family.     The  provisions  used  by  the  deceased  at  the  plaintiff^s 
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house,  the  provisions  carried  by  her  to  the  house  to  him,  were  conceded- 
ly  the  husband's  provisions  and  cooked  by  his  wife  as  a  part  of  her  du- 
ties in  the  household.  .The  milk  and  provisions  which  were  carried  were 
concededly  sold  by  the  husband,  the  owner,  and  either  paid  for  to  him 
or  is  in  his  account  which  he  is  making  against  the  estate.  The  plaintiff 
all  the  while  was  caring  for  her  little  family,  her  husband  and  son  and 
herself,  and  was  assisting  in  running  their  farm.  Throughout  the  hus- 
band's evidence  he  speaks  of  it  as  "we  are  to  have  pay" — ^*'we  are 
charging" — showing,  while  he  has  attempted  to  qualify  himself  as  a 
witness  by  showing  that  the  wife  did  the  work,  that  she  is  not  charg- 
ing for  the  provisions,  but  for  carrying  them — ^that  he  is  is  an  interested 
party.  He  speaks  of  it  as  "their  claim"  and  "their  agreement,"  and 
that  "they  were  to  be  paid."  Prima  facie,  if  any  obligation  was  incur- 
red by  the  deceased,  it  was  to  the  husband,  and  not  to  the  wife,  and 
the  meager  quotations  from  the  books  of  the  decedent  show  that  that 
was  the  understanding. 

[5]  Objection  was  made  that  the  husband  was  incompetent  to  give 
testimony  as  to  a  transaction  with  the  deceased.  I  think  that  objection 
should  have  been  sustained,  and  that  a  great  part  of  the  evidence  was 
erroneously  received.  The  agreement  of  emplo)mient,  if  made,  was 
the  husband's  agreement,  and  for  his  benefit.  The  wife  was  not  car- 
rying on  any  separate  business  or  occupation  under  section  51  of  the 
Domestic  Relations  Law  (Consol.  Laws,  c.  14),  but  was  a  party  to  the 
conversation  or  agreement  only  as  wife.  Hopkins  v.  Clark,  90  Him, 
4,  35  N.  Y.  Supp.  360;  Birkbeck  v.  Ackroyd,  74  N.  Y.  356,  30  Am. 
Rep.  304;  Johnson  v.  Tait,  97  Misc.  Rep.  48,  160  N.  Y.  Supp.  1000; 
Gorman  v.  N.  Y.,  Chicago  &  St  Louis  R.  R.  Co,  128  App.  Div  414, 
113  N.  Y.  Supp.  219;  Stevens  v.  Cunningham,  181  N.  Y.  454,  and  cases 
cited  at  page  458  et  seq.,  74  N.  E.  434 ;  Holcomb  v.  Harris,  166  N.  Y. 
257,  59  N.  E.  820.    We  quote  from  Holcomb  v.  Harris,  at  page  261 : 

"There  Is  no  provision  In  the  act  of  1884*  affectlni?  the  common-law  right 
of  a  husband  to  the  earnings  and  services  of  his  wife,  when  not  received  or 
rendered  expressly  npon  her  sole  and  separate  account.  The  jury  were  Jus- 
tlfiod  In  finding  that  the  wife  of  the  plaintiff  rendered  these  services  while 
living  with  her  husband  and  under  a  contract  made  by  the  latter  with  th« 
testator.  It  follows  that  this  action  was  properly  brought  In  the  name  of 
the  present  plaintiff." 

Under  the  circumstances,  the  presumption  is  strong  that  the  arrange- 
ment, if  any,  was  made  with  the  husband  as  husband,  and  does  not 
furnish  an  independent  basis  for  a  recovery  by  the  wife.  Concededly 
the  husband  was  a  tenant  of  the  farm ;  he  used  the  barn  and  had  some 
hay.  .There  was  an  account  with  him,  and  the  dealings  between  him 
and  the  decedent  should  embrace  all  the  items.  The  action  of  the  plain- 
tiff is  apparently  an  evasion  to  get  the  benefit  of  the  husband's  evidence, 
and  to  exclude  a  consideration  of  his  dealings  with  the  deceased.  The 
services  of  the  wife  in  the  household,  and  in  connection  with  the  house 
and  with  the  husband's  business,  are  prima  facie  on  his  account.  The 
fact  that  he  was  the  tenant,  and  had  business  dealings  and  accounts  with 
the  decedent,  adds  materially  to  the  presumption. 

1  See  Laws  1884,  c.  881,  amended  by  Laws  1892,  c.  694;  Domestic  Relations 
Law  (Gen.  Laws,  c.  48;  Laws  1896,  c.  272),  S  21;  Domestic  Belations  Law 
(Consol.  Laws,  c.  14;  Laws  1909,  c.  19),  §  51. 
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[6]  As  we  have  seen,  the  husband,  although  pressed,  could  g^ve  no 
satisfactory  reason  why  the  account  was  not  presented  to  the  decedent 
in  his  lifetime.    The  case  rests  under  a  certaip  suspicion.  ^  Liability 
should  be  made  out  by  clear  and  convincing  testimony.    It  is  easy  to 
prove  a  claim  where  the  other  party  is  silenced  by  death.    The  trier  has 
the  right  to  insist  that  the  justice  and  reasonableness  of  the  claim  shall 
be  established  by  the  most  satisfactory  evidence.     The  rule  is  well 
understood,  and  it  is  only  necessary  to  refer  to  a  few  of  the  many 
cases  upon  that  subject.    Hart  v.  Tuite,  75  App.  Div.  323,  78  N.  Y. 
Supp.  154;  Walbaum  v.  Heaney,  104  App.  Div.  412,  93  N.  Y.  Supp. 
640;  Rosseau  v.  Rouss,  180  N.  Y.  116,  121,  72  N.  E.  916;  O'Brien  v. 
Foley,  150  App.  Div.  257,  258,  134  N.  Y.  Supp.  825 ;  Apthorp  v.  Thurs- 
ton, 153  App.  Div.  572,  576,  138  N.  Y.  Supp.  41 ;   McKeon  v.  Van 
Slyck,  223  N.  Y.  392,  119  N.  E.  851.    The  case  of  Kane  v.  Smith,  109 
App.  Div.  163,  95  N.  Y.  Supp.  818,  is  quite  similar  to  this,  and  is  very 
instructive.    The  testimony  in  this  case  does  not  come  up  to  the  require- 
ments which  should  control  the  conscience  of  a  court  in  determining 
whether  the  evidence  warrants  a  recovery. 

The  judgment  should  therefore  be  reversed  upon  the  law  and  the 
facts,  and  as  excessive,  and  a  new  trial  granted,  with  costs  to  the  ap- 
pellant to  abide  the  event.  The  court  disapproves  of  the  finding  that 
the  plaintiff  rendered  valuable  services  at  the  reauest  of  the  decedent; 
that  the  decedent  agreed  to  pay  her  for  any  services  rendered ;  that  the 
value  of  the  services  rendered  by  the  plaintiff  to  the  decedent  was 
$1,100.  All  concur,  except  COCHRANE  and  KILEY.  JJ.,  who  dis- 
sent 


(lie  Misc.  Rep.  104) 

HUDSON-OLIVER  MOTOR  CO.  T.  VIVIAN. 

(Supreme  Conrt,  Special  Term,  Erie  County.    June,  1921.) 

1.  Replevin  <&=>l2(l)^No  defense  that  Utle  was  in  fedena  garermiwiit 

Where  an  automobile  was  sold  under  conditional  contract,  and  purchas- 
er was  arrested,  Indicted,  and  convicted  for  a  violation  of  the  National 
Prohibition  Act,  and  the  car  was  seised  by  the  federal  authorities  pur- 
suant to  Volstead  Act,  §§  25,  26,  and  the  purchaser  gave  federal  authori- 
ties a  bond  conditioned  for  the  return  of  the  automobile,  It  was  no  de- 
fense, In  an  action  by  the  seller  In  replevin  to  recover  poBses^on  of  the 
car,  owing  to  failure  of  defendant  to  pay  installments  due,  that  title  to 
the  car  was  in  the  federal  government. 

2.  Courts  <$=»97(1)  ^Decisions  of  federnl  court  binding  on  state  eoui. 

Decisions  In  the  federal  District  Court  must  be  deemed  good  in  the 
state  courts  until  reversed.  ^ 

Appeal  from  City  Court  of  Buffalo. 

Action  by  the  Hudson-Oliver  Motor  Company  against  Edward 
Vivian.  From  a  judgment  av^arding  to  the  plaintiff  a  certain  auto- 
mobile, defendant  appeals.     Affirmed. 

George  B.  Doyle,  of  Buffalo,  for  appellant. 
Percy  S.  Lansdowne,  of  Buffalo,  for  respondent 

^=s>For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Kej-Numbered  Dtgeets  «  Indezai 
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WHEELER,  J.  The  evidence  shows  that  the  defendant,  Edward 
Vivian,  purchased  from  the  plaintiff,  the  Hudson-Oliver  Motor  Com- 
pany, Incorporated,  an  automobile  under  a  conditional  contract  of  sale 
by  which  the  title  of  the  car  was  to  remain  in  the  motor  company 
until  the  car  was  finally  paid  for.  The  recovery  of  the  car  in  question 
was  predicated  upon  the  right  of  the  plaintiff  to  possession  of  the  car, 
owing  to  the  failure  of  the  defendant,  Vivian,  to  pay  the  installments 
due  and  agreed  to  be  paid  under  the  teims  of  this  contract.  It  further 
appears  that  Vivian  was  arrested,  indicted,  and  has  been  convicted 
in  the  United  States  court  for  a  violation  of  the  National  Prohibition 
Act  (41  Stat.  305),  in  that  he  transported  liquors  in  the  car  in  question 
in  violation  of  that  statute.  At  the  time  of  Vivian's  arrest  the  car  in 
question  was  seized  by  the  Federal  authorities,  pursuant  to  section  25 
of  the  so-called  Volstead  Act,  and  pursuant  to  section  26  of  that  act 
the  defendant,  Vivian,  gave  to  the  federal  authorities  a  bond  con- 
ditioned for  tihe  return  of  the  said  automobile  to  the  enforcement 
officer  on  the  day  of  the  trial  to  abide  the  judgment  of  the  court,  but 
after  his  conviction  he  failed  to  make  such  return  of  the  car.  It 
further  appears  that,  after  the  automobile  was  released  and  returned  to 
Vivian  on  the  acceptance  of  his  bond,  the  Hudson-Oliver  Motor  Com- 
pany began  this  action  for  the  replevin  of  the  car. 

[1,2]  Upon  the  trial  in  the  City  Court  the  defendant  contended 
tliat,  inasmuch  as  the  United  States  authorities  had  seized  the  car  for 
violation  of  the  Volstead  Act,  the  plaintiff  here  could  not  maintain 
an  action  of  replevin.  Certainly  as  between  the  plaintiff  and  Vivian  the 
plaintiff  is  entitled  to  possession  of  the  car,  and  we  are  unable  to  see 
how  Vivian,  as  against  the  plaintiff,  could  plead  title  in  the  United 
States  government.  If  the  United  States  goverrfment  saw  fit  to  assert 
its  title  to  the  property  in  question  as  against  the  plaintiff,  then  that 
question  could  be  litigated  and  decided  upon  its  merits  But  we  think 
it  no  answer  to  the  complaint  in  the  replevin  action  for  Vivian  to 
say  that  he  no  longer  held  title  to  the  property  in  dispute.  In  any 
event  it  appears  that  the  question  as  to  the  right  of  the  United  States 
to  the  property  in  qu^tion  has  already  been  determined  by  the  District 
Court  of  the  United  States  for  the  Western  District  of  New  York. 
The  United  States  district  attorney  sought  to  have  the  car  in  question 
sold.  The  Hudson-Oliver  Motor  Company  appeared  in  that  proceed- 
ing and  objected  to  the  sale.  Judge  Hazel  there  held  that  the  remedy 
of  the  federal  government  was  to  enforce  the  liability  on  the  bond  given 
by  Vivian  and  his  sureties,  and  held  that,  in  view  of  the  fact  that 
the  property  in  question  had  been  in  the  custody  of  the  state  courts, 
the  federal  government  had  no  power  or  right  to  seize  the  car  in 
question,  or  to  order  a  sale  in  relation  thereto.  Consequently  we  have 
an  adjudication  of  the  federal  court  in  reference  to  this  specific  prop- 
erty tiiat  the  United  States  has  no  claim  thereto,  and  it  certainly  is 
not  for  the  appellant,  Vivian,  to  say  that  the  United  States  court 
erred  in  that  respect.  The  holding  of  the  United  States  District  Court 
niust  be  deemed  good  until  reversed. 

It  is  argued  by  the  appellant's  counsel  that  the  plaintiff  in  this  ac- 
tion had  no  right  to  take  the  automobile  from  the  defendant's  pos- 
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session,  and  to  place  him  in  a  position  where  he  could  not  return  it  to 
the  federal  authorities,  in  compliance  with  the  terms  of  the  bond.  The 
answer  to  that  proposition  is  that  the  plaintiflf  has  placed  the  defend- 
ant in  no  such  position.  It  was  within  the  power  of  the  defendant  at 
any  time  to  have  paid  to  the  plaintiff  the  amount  due  and  owing  on  the 
automobile,  and  thereby  regain  possession  of  it,  so  that  he  could  have 
complied  with  the  terms  of  the  bond  given  to  the  federal  authorities. 

We  think  the  judgment  should  be  affirmed,  with  costs  of  this  appeal. 

So  ordered. 


(197  App.  Diy.  719) 

SHAPIRO  V.  ALBANY  CHEMICAL  CO. 

(SoiJreme  Court,  Appellate  Division,  Third  Department.    July  T,  1921.) 

1.  Boundaries  <&==»33 — ^Presumption  grant  extends  to  center  of  boundary  street 

Where  land  Is  conveyed  by  a  map,  and  by  boundaries  which  show  that 
It  comes  to  a  public  street,  the  presumption  is  that  the  grant  extends  to 
the  center  of  the  street;  but  such  presumption  may  be  rebutted  by  the 
circumstances  and  terms  of  the  conveyance. 

2.  Easements  ^»17  (4) —Purchaser  under  map  luis  easement  to  use  of  street 

shown. 

Where  premises  are  conveyed  by  a  map,  which  shows  a  street  named  is 
dedicated  to  the  public  use,  each  purchaser  under  the  map  has  an  ease- 
ment to  the  use  of  the  street  for  access  to  his  premises,  a  rule  which  is 
not  arbiti^ry,  but  rests  on  the  intention  of  the  parties. 

3.  Municipal  oorporailons  ^=s»808(l) — diemical  compony  liable  for  death  <rf 

horse  caused  by  its  filling  dedicated  street  with  material  from  its  works. 

Where  a  city  extended  its  conduit  through  a  street,  dedicated,  but  not 
accepted,  with  consent  of  a  chemical  company  abutting  thereon,  and  not 
claiming  to  own  the  street,  which  extension  involved  the  use  of  the 
street  to  a  greater  t)r  Jess  degree,  the  company,  which  filled  the  street 
with  a  tarry  and  caustic  material  carried  in  a  pipe  from  its  works,  is 
liable  to  an  employ^  of  the  city  for  death  of  his  horse,  which  became 
mired  in  such  material  when  he  was  directed  to  go  on  the  premises  and 
remove  a  pump  which  had  been  in  use  on  the  conduit.  The  company  was 
under  obligation  to  exercise  its  right  in  the  street  consistently  with  the 
fact  that  it  had  been  dedicated  for  public  use,  and  that  title  to  adjoining 
property  had  passed  on  the  strength  of  that  condition. 

Appeal  from  Supreme  Court,  Albany  County.* 

Action  by  Harry  Shapiro  against  the  Albany  Chemical  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  its  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals.  Judgment  and  or- 
der affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Arthur  L.  Andrews,  of  Albany  (John  J.  McManus,  of  Albany,  of 
counsel),  for  appellant. 

Roland  Ford,  of  Albany  (Melvin  T.  Bender,  of  Albany,  of  counsel), 
for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  defendant,  the  owner  of  the  land 
between  South  Fifth  street,  the  Hudson  river,  South  Sixth  street,  and 
Church  street,  on  Westerlow  Island,  in  the  Hudson  river,  near  Albany, 

^5:9For  other  cases  see  same  topio  &  KBT-NUMBBR.  in  all  Key-Numberwl  Dlsests  A  Indexes 
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dumped  a  tarry  and  caustic  material  into  the  east  half  of  South  Sixth 
street  adjoining  its  land,  in  such  a  manner  that  its  nature  was  not  ap- 
parent. The  plaintiff's  horses,  while  being  driven  along  the  easterly 
side  of  said  street,  going  towards  Church  street,  became  mired  in  that 
material,  where  it  had  a  depth  of  about  five  feet,  with  the  result  that 
their  death  followed,  and  the  plaintiff,  upon  the  theory  of  negligence, 
has  recovered  damages  therefor. 

The  appellant  seeks  a  reversal  of  the  judgment  upon  the  ground  that 
it  is  the  owner  of  the  cast-half  of  South  Sixth  street;  that,  while  it 
was  dedicated  as  a  public  street,  it  never  has  been  accepted  as  such ;  and 
that  it  owed  the  plaintiff  no  duty,  except  not  to  infKct  wanton  or  inten- 
tional injury  upon  him.  Matter  of  Ladue,  118  N.  Y.  213,  23  N.  E.  465 ; 
Weitzmann  v.  Barber  Asphalt  Co.,  190  N.  Y.  452,  83  N.  E.  477,  123 
Am.  St.  Rep.  560. 

The  verdict  is  well  sustained  by  the  evidence,  and  the  only  question  is 
as  to  the  relative  rights  of  the  parties  in  the  street  and  whether  the  de- 
f endant  was  negligent  as  to  the  plaintiff.  He  was  working  in  the  in- 
terest of  the  city  of  Albany,  which  owned  the  land  west  of  Church 
street,  and  also  the  land  east  of  it,  south  of  South  Seventh  street. 
It  is  assumed  that  Schifferdecker,  a  grantee  by  a  conveyance  from  the 
same  grantor  under  whom  the  defendant  and  the  city  get  their  title, 
owns  the  lands  between  South  Sixth  street  and  South  Seventh  street 
and  east  of  Church  street.  The  Van  Rensselaer  Land  Company  is  the 
common  source  of  title ;  the  defendant  is  the  first  purchaser  from  the 
Land  Company's  immediate  grantee.  All  the  conveyances  are  made  of 
the  land  as  laid  out  on  a  map  on  file  in  the  coimty  derk's  office.  At  the 
time  of  the  defendant's  purchase  there  were  no  buildings  south  of 
South  Fifth  street,  and  no  street  in  common  use.  The  conveyance  to 
the  defendant  refers  to  the  map,  bounds  the  premises  conveyed  on  the 
west  by  South  Church  street,  extended  in  the  manner  stated — 

"and  bounded  on  the  north  by  South  Fifth  street,  which  is  at  right  angles  to 
the  east  line  of  Church  street  and  the  middle  line  of  which  is  distant  2,357 
feet  southerly  from  the  northeast  comer  of  Church  and  Qansevoort  streets  in 
the  city  of  Albany,  on  the  east  by  the  Hudson  river,  and  on  the  south  by  a 
line  parallel  to  and  at  a  distance  of  500  feet  from  the  south  line  of  South 
Fifth  street  as  designated  on  said  map,  containing  about  6  acres  of  land  be 
the  same  more  or  less.  Church  street  as  extended  southerly,  South  Fifth 
Etreet,  and  a  street  at  right  angles  to  the  east  line  of  Church  street,  and  ad- 
joining the  southerly  line  of  the  premises  herein  conveyed,  to  be  known  as 
South  Sixth  street,  are  all  sixty  (60)  feet  in  width,  and  are  hereby  dedicated, 
granted,  and  are  to  remain  public  streets  for  public  use." 

The  deed  from  the  Van  Rensselaer  Land  Company,  and  from  its 
grantees  to  the  parties  mentioned,  contained  the  same  provisions  as  to 
the  map  and  the  streets  and  their  dedication.  The  city  of  Albany,  aft- 
er the  conveyance  to  the  defendant,  received  a  conveyance  of  the 
premises  west  of  Church  street  and  south  of  South  Fifth  street  together 
with  the  right  of  laying  and  maintaining  a  conduit  pipe  across  Church 
street  and  through  the  center  of  Sixth  street,  to  the  Hudson  river,  for 
the  use  of  the  land  conveyed.  South  Sixth  street  and  South  Seventh 
street  have  never  been  accepted  as  highways  by  the  town. 

[1]  Where  land  is  conveyed  by  a  map,  and  by  boundaries  which 
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show  that  it  comes  to  a  public  street,  the  presumption  is  that  the  grant 
extends  to  the  center  of  the  street.  This,  however,  is  a  mere  presump- 
tion, which  may  be  rebutted  by  the  circumstances  and  the  terms  of  the 
conveyance.  In  tewns  the  southerly  boundary  of  the  lot  is  a  line  paral- 
lel to  South  Fifth  street  and  the  street  at  right  angles  with  the  east 
line  of  Church  street  and  adjoining  the  southerly  line  of  the  premises 
conveyed.  The  north  line  of  South  Sixth  street  is  by  measurement 
500  feet  from  the  south  line  of  South  Fifth  street.  The  grantor  owned 
the  premises  west  of  Church  street  and  south  of  South  Fifth  street. 
Those  facts  are  indications  that  it  was  not  intended  to  convey  any  part 
of  South  Sixth  street.  Kehres  v.  City  of  New  York,  162  App.  Div. 
349,  147  N,  Y.  Supp.  825;  Fulton  L.  H.  &  P.  Co.  v.  State  of  New 
York,  200  N.  Y.  400,  417,  94  N.  E.  199,  37  L.  R.  A.  (N.  S.)  307. 

[2]  Where  premises  are  conveyed  by  a  map,  which  shows  a  street 
named  which  is  dedicated  to  the  public  use,  each  purchaser  under  the 
map  has  an  easement  to  a  use  of  the  street  for  access  to  his  premises. 
Bissell  v.  N.  Y.  C.  R.  R.  Co.,  23  N.  Y.  62;  Matter  of  City  of  New 
York,  213  N.  Y.  438,  444,  108  N.  E.  88;  Stillman  v.  City  of  Clean,  228 
N.  Y.  322,  330,  127  N.  E.  267.  In  ordinary  usage  such  easement  is 
only  necessary  as  to  the  cross-streets,  on  each  side  of  the  lot  sold,  upon 
the  theory  that  the  parties  must  have  contemplated  an  outlet  both  ways. 
The  rule,  however,  is  not  arbitrary,  but  must  rest  upon  the  intent  of  the 
parties. 

Here  the  object  of  Fifth  and  Sixth  streets  was  to  connect  Church 
street,  and  the  lots  on  those  streets  and  the  premises  connected  there- 
with, with  the  Hudson  river,  and  the  city,  as  the  owner  of  the  land  west 
of  Church  street,  had  an  easement  to  cross  Church  street,  and  use 
Sixth  street,  for  access  to  the  river.  The  city,  the  defendant,  and 
Schifferdecker  had  the  right  of  passage  on  South  Sixth  street,  at  all 
times,  irrespective  of  the  question  of  the  acceptance  of  the  dedication. 
The  property  was  on  an  island,  in  a  navigable  river,  and  near  a  large 
city,  and  presented  favorable  sites  for  mills  and  factories,  and  presuma- 
bly was  chiefly  valuable  for  such  purposes,  and  a  connection  with  the 
river  was  valuable.  The  water  west  of  this  island  was  not  navigable, 
and  there  were  no  cross-streets  west  of  Church  street  and  south  of 
South  Fifth  street.  The  map  contemplated  that  the  purchasers  upon  it 
should  have  access  to  the  navigable  waters  by  streets  running  thereto. 
These  questions  are  discussed,  because  they  may  be  considered  materi- 
al ;  in  my  view  they  are  not  controlling. 

[ 3  ]  The  general  situation  establishes  3ie  defendant's  liability.  There 
is  evidence  in  the  record  sufficient  to  justify  a  finding  that  South  Sixth 
street  was  used  by  the  public  to  a  considerable  extent,  and  that  a  line  of 
travel  existed  along  it  at  the  place  where  the  accident  occurred.  But 
the  exceptions  require  us  to  consider  what  would  have  been  the  relation 
of  the  parties  to  each  other,  if  we  assume  that  the  street  had  not  been 
in  general  use  by  the  public.  The  city  of  Albany  entered  upon  the 
premises  and  built  the  conduit,  and  the  plaintiflF  was  required,  as  one 
of  the  employees  under  the  city,  to  go  upon  the  premises  and  remove  a 
pump,  which  had  been  in  use  on  the  conduit,  and  he  was  performing 
that  duty  when  the  accident  happened.    If  there  is  a  doubt  about  the 
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right  of  the  land  company  to  convey  to  the  city  of  Albany  the  right  to 
lay  and  maintain  the  conduit  through  the  center  of  South  Sixth  street, 
the  fact  still  remains  that  the  city  did  extend  the  conduit  through  the 
street  with  the  apparent  consent  of  defendant  The  extending  and 
maintaining  of  the  conduit  through  the  street  necessarily  brought  about 
considerable  activity  upon  the  street,  and  involved  the  use  of  the  street 
to  a  greater  or  less  degree,  and  the  laying  and  maintenance  of  the  con- 
duit was  a  user  of  the  street  for  public  purposes.  Matter  of  Hunter, 
163  N.  Y.  542,  57  N.  E.  735,  79  Am.  St.  Rep.  616. 

The  material  deposited  by  the  defendant  upon  the  street,  when  warm, 
was  very  liquid.  It  was  carried  in  a  pipe  from  the  works,  and  thrown 
into  a  depression  upon  its  own  land,  and  flowed  on  an  incline  into  the 
street,  and  formed  the  dangerous  condition  existing  there,  rendering 
the  use  of  the  street  impossible  or  dangerous.  The  defendant  knew,  or 
was  chargeable  with  knowledge,  of  the  dangerous  condition  it  was 
creating.  If  the  street  never  had  been  accepted  as  a  public  highway, 
the  creation  of  this  dangerous  condition  in  it  was  entirely  inconsistent 
with  the  rights  which  the  public  and  the  adjoining  landowners  had  in 
the  street,  and  of  the  right  to  accept  and  use  the  street  as  a  public 
street.  Clearly  the  defendant's  right  in  the  street  must  be  exercised  in 
a  way  consistent  with  the  fact  that  it  was  dedicated  for  public  use,  and 
that  title  to  the  adjoining  property  had  passed  upon  the  strength  of  that 
condition.    Its  act  rendered  the  street  wholly  unfit  for  public  use. 

The  claim  that  the  public  had  not  .accepted  the  street  as  a  street  is 
not  very  material  as  between  the  grantor,  the  grantee,  and  their  privies, 
and  the  purchasers  of  the  other  property  upon  the  map.  The  street  is 
a  street  as  to  them,  and  they  are  entitl«i  to  its  use.  The  question  of 
dedication  might  be  important  in  matters  between  the  defendant  and 
the  town,  or  where  the  town  is  sought  to  be  made  liable  for  a  want  of 
repair,  and  perhaps  in  other  cases ;  but  here  the  plaintiff  is  so  connect- 
ed with  the  parties  directly  interested  in  the  use  of  this  property  as  a 
street  that  he  may  well  assert  that  the  defendant  has  violated  a  duty  to 
him  when  it  created  this  hidden  danger  in  the  street.  In  speaking  of 
a  street  which  had  been  dedicated,  but  not  accepted  or  used  by  the 
public.  Mason,  J.,  writing  for  the  court,  in  Bissell  v.  N.  Y.  C.  R. 
R.  Co.,  23  N.  Y.  62,  66,  says: 

"I  certainly  am  not  able  to  discover  any  more  Intention  In  the  grantor 
to  withhold.  In  these  conveyances,  his  Interest  In  the  land  covered  by  this 
street,  than  would  be  if  the  public  authority  had  already  laid  out  the  street, 
and  the  grantor  still  held  the  fee  subject  to  the  easement.  As  between 
these  parties,  grantor  and  grantees,  It  Is  a  public  street  to  all  intents  and 
purposes,  except  that  the  public  authorities  are  not  bound  to  keep  it  in  repair." 

It  was  there  considered  that  the  acceptance  by  the  public  of  the  dedi- 
cation was  not  necessary  to  carry  the  grant  to  the  center  of  the  street, 
for  the  reason  that  as  to  the  parties  it  was  a  street. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 
All  concur. 
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HOCK  ¥.  HOCK  ei  aL 

(Supreme  Court,  Appellate  Di vision,  Second  Department   June  24,  1921.) 

Appeal  from  Special  Term,  Orange  County. 

Action  by  Robert  J.  Hock,  as  sole  surviying  executor  of  Caroline  C.  Hock* 
deceased,  against  Frederick  B.  Hock,  individually  and  as  executor  of  Robert 
B.  Hock,  deceased,  and  others,  to  foreclose  a  mortgage.  From  a  judgment  for 
plaiutifT,  the  named  defendant  appeals,  Individually  and  as  executor.    Aflrmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and  JAI- 
OOX,  JJ. 

Ivan  A.  Gardner,  of  Middletown  (Charles  E.  Taylor,  of  Middletown,  on  the 
brief),  for  appellant. 
John  Bright,  of  Middletown,  for  respondent 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

BLACKMAR,  P.  J.,  and  RICH,  PUTNAM,  and  JAYCOX,  J  J.,  concur. 
MILLS,  J.,  reads  for  reversal  and  a  new  trial. 

MILLS,  J.  (dissenting).  The  action  was  brought  by  the  executor  of  the 
will  of  Caroline  C.  Hock  to  foreclose  a  certain  mortgage  for  the  sum  of  $10,000, 
given  by  said  Robert  B.  Hock  and  wife  on  October  1, 1^1,  to  Andrew  J.  Moore, 
and  upon  that  same  day  assigned  by  the  latter  to  the  said  Caroline  C.  Hock, 
the  said  wife.  By  its  terms  the  mortgage,  with  the  accompanying  bond  by  Mr. 
Hock  alone,  was  to  come  due  in  three  years  and  to  bear  interest  at  the  rate  of 
5  per  cent.  Caroline  C.  Hock  died  on  February  10,  1913,  leaving  a  last  will,  « 
which  was  shortly  thereafter  duly  probated,  by  which  she  divided  her  estate 
Jt>etween  their  four  children,  of  whom  the  plaintiff  is  one.  Robert  B.  Hock 
died  on  December  20,  1919,  leaving  a  will  by  which  he  gave  his  estate  to 
the  appellant  individually,  who  had  lived  with  and  aided  his  father  for 
some  years  in  running  the  hotel,  which  was  known  as  the  St.  Elmo  Hotel, 
situated  near  the  railroad  station  at  Goshen.  The  defendants  are  the  son 
Robert,  individually  and  as  such  executor,  and  also  the  other  said  children. 
The  answer  set  up  as  defenses:  (a)  That  the  bond  and  mortgage  were  given 
without  any  lawful  or  valid  coni^deration ;  (b)  payment;  and  (c)  that  the 
cause  of  action,  if  any,  is  barred  by  the  20-year  statute  of  limitations.  The 
contest  at  the  trial  was  as  to  the  first  and  last  of  those  defenses.  There 
really  was  no  conflict  in  the  evidence  as  to  the  material  facts,  which  are  the 
following. 

The  said  Robert  B.  Hock  for  many  years,  even  far  back  of  the  giving  of 
the  mortgage  up  to  the  time  of  his  death,  owned  and  operated  that  hotel. 
His  wife  lived  with  him  there  and  was  his  efficient  helper  in  the  conduct  of 
that  business.  No  actual  consideration  for  the  alleged  mortgage  obligation 
passed  from  the  mortgagee  to  the  mortgagor  at  the  time  of  its  execution,  or 
then  existed  between  them.  The  papers  were  all  executed  the  same  day,  and 
with  the  intent  merely  of  the  giving  by  the  husband  of  the  mortgage  to  his 
wife.  That  form  of  procedure  was  adopted  very  likely  in  accordance  with 
the  old  practice,  although  it  was  not  necessary  at  that  time  to  follow  it  Un- 
der chapter  381  of  the  Laws  of  1884,  the  then  latest  married  woman's  enabling 
act,  the  covenant  to  pay  could  have  been  made  directly  by  husband  to  wife. 
The  strong  probabilities  from  the  circumstances  proven  point  to  the  fact 
that  the  husband  gave  the  bond  and  mortgage  in  consideration  of  her  said 
services  rendered  and  to  be  rendered  to  him.  The  bond  as  produced  and  put 
in  evidence  bears  certain  indorsements  in  the  handwriting  of  the  wife.  Those 
purport  by  their  dates  to  have  been  made  on  the  1st  of  April  and  the  Ist  of 
October  in  each  year,  the  interest  due  dates,  up  to  the  1st  of  April,  1896, 
and  thereafter  each  year  on  April  1st  up  to  and  inclusive  of  April  1,  1011; 
and  they  appear  to  be  of  the  several  amounts  of  interest  due  upon  those  dates 
respectively.  The  last  one,  therefore,  purports  to  have  been  made  less  than 
two  years  before  the  death  of  Mrs.  Hock,  or  a  little  more  tlian  nine  years  be- 
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fore  the  commencement  of  tbis  action,  which  was  on  April  5,  1920.  If  there 
had  been  no  payment  of  interest  later  than  April  4,  1900,  then  of  course 
the  action  was  barfed  by  the  statute  of  limitations.  The  learned  trial  jus- 
tice made  a  very  brief  decision  which,  as  to  the  said  issues  in  controversy, 
found  simply:  (a)  That  the  bond  and  mortgage  were  given  for  a  valuable 
consideration;  and  (b)  that  interest  thereon  was  paid  according  to  its  terms 
up  to  April  1,  1911.  To  those  findings  appellant  duly  excepted;  but  the 
record  shows  no  request  to  find  to  the  contrary  made  in  appellant's  behalf. 
While  the  absence  of  such  request  is  unusual  in  so  important  a  case,  I  sup- 
pose that  appellant's  exceptions  preserve  his  contentious  for  our  review  here. 
The  learned  trial  Justice,  in  whose  Judgment  I  have  great  confidence,  wroce 
a  somewhat  extended  opinion,  in  which  he  held  as  follows,  viz. :  (a)  That  the 
evidence  was  sufficient  to  show  that  the  bond  and  mortgage  were  given  by  the 
husband  to  the  wife  for  her  valuable  services  to  him  in  running  his  hotel,  and 
constituted  his  promise  to  pay  her  that  amount  therefor;  (b)  that  such 
promise  was  a  competent  one  for  him  to  make,  evidently  meaning  that  it 
constituted  a  valid  and  enforceable  express  agreement  upon  his  part;  (c) 
that,  as  the  instruments  were  under  seal,  it  was  unnecessary  to  determine 
what  their  actual  consideration  was,  because  the  seal  presumed  a  valuable 
consideration,  which  presumption  defendants  had  not  rebutted;  (d)  that 
the  interest  Indorsements  by  Mrs.  Hock,  having  of  course  been  made  in  her 
lifetime  before  the  statute  of  limitations  could  have  run,  were  against  her 
interest,  and  therefore  comi)etent  evidence  of  such  payments;  and  (e)  that 
the  possibility  that  those  indorsements  may  have  been  made  by  her  so 
early  that  they  would  not  prevent  the  bar  of  the  statute  is  too  remote  to  be 
seriously  considered,  and  therefore  they  are  evidence  that  the  payments  pur- 
ported to  be  indorsed  were  made  respectively  at  their  purported  dates.  The 
appellant  here  challenges  the  correctness  of  each  of  those  conclusions  ex- 
cept the  nrst,  and  upon  his  contrary  contentions  to  them  rests  his  appeal 
here. 

Appellant's  learned  counsel,  both  orally  and  in  his  brief,  argued  most  inter- 
estingly and,  at  least  to  my  mind,  conclusively  that  even  now,  under  the 
present  enlarged  married  woman's  enabling  acts,  her  services  in  her  hus- 
band's household  and  in  aiding  him  in  the  conduct  of  his  business,  e.  g.,  upon 
him  farm  or,  as  here,  in  his  hotel,  belong  to  the  husband,  and  that  therefore 
their  rendition,  past  or  futur'e,  Constitutes  no  valuable  or  valid  consideration 
for  his  promise  to  pay  her  for  them,  and  that  such  a  promise  Is  merely  one 
to  make  her  a  gift,  and  that  the  fulfillment  of  that  promise,  if  made,  con- 
stitutes only  a  gift.  It  seems  to  me  that  the  authorities  which  he  cites  and 
his  reasoning  are  alike  conclusive  %u  support  of  his  proposition.  The  leading 
cases  upon  this  point  appear  to  be  Coleman  v.  Burr,  93  N.  Y.  17,  45  Am.  Hep. 
100,  and  Blaechinska  v.  Howard  Mission  and  Home,  130  N.  Y.  497,  29  N.  E. 
755,  15  L.  R.  A.  215.  The  former  case  arose  under  the  enabling  act  of  1860, 
which  was  much  less  liberal  than  that  of  1884.  the  one  in  force  when  these 
instruments  were  given.  That  case  arose  between  the  creditors  of  the  hus- 
'band  and  the  wife,  to  whom  he«  had  made  a  deed  in  consideration  of  his 
agreement  to  pay  her  at  the  rate  of  $5  a  week  for  taking  care  of  his  infirm 
mother  as  an  inmate  of  his  home.  The  decision  was  that  neither  the  agree- 
ment nor  the  rendition  of  the  services  constituted  a  valid  consideration  for 
the  deed.  That  case,  however,  is  of  little  real  value  here,  except  as  emphati- 
cally stating  the  general  common-law  rule.  The  latter  the  Blaechinska  Case, 
however,  considered  the  effect  of  the  act  of  1884,  which  is  really,  as  to  this 
matter,  the  same  as  the  present  law,  namely,  section  51  of  the  Domestic  Re- 
lations Law  (Consol.  Laws,  c.  14),  in  that  it  permitted  a  wife  to  contract  even 
with  her  husband.  That  case  held  that  even  that  authority  did  not  alter  the 
said  common-law  rule,  and  that  still  "the  consequential  damages  for  loss  of 
her  services,  both  in  the  house  and  as  seamstress  [she  having  worked  for 
her  husband  as  such],  could  be  recovered  only  In  a  separate  action  brought 
by  her  husband  in  his  own  name."  The  opinion  upon  this  point  says,  at  page 
502  of  130  N.  Y.,  at  page  756  of  20  N.  E„  15  L.  R.  A.  215:  "The  enabling 
statutes  do  not  relieve  a  wife  of  the  duty  of  rendering  services  to  her  hus- 
band.   While  they  give  her  the  benefit  of  what  she  earns,  under  her  own  con- 
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tracts,  by  labor  performed  for  anyone  except  her  husband,  her  common-law 
duty  to  him  remains,  and,  If  he  promises  to  pay  her  for  working  for  him,  it  is 
a  promise  to  pay  for  that  which  legally  belongs  to  him.  The  fact  that  he 
cannot  require  her  to  perform  services  for  him  outside  of  the  household  does 
not  affect  the  question,  for  he  could  not  require  it  at  common  law.  Such 
services  as  she  does  render  him,  whether  within  or  without  the  strict  line  of 
her  duty,  belong  to  him.  If  he  pays  her  for  them,  it  is  a  gift.  If  he  promises 
to  pay  her  a  certain  sum  for  them,  it  is  a  promise  to  make  her  a  gift  of  that 
sum.    She  cannot  enforce  such  a  promise  by  a  suit  against  him." 

There  is  really  no  difference  in  this  respect  between  the  case  of  a  promis- 
sory note  (Whitaker  v.  Whitaker,  52  N.  Y.  868,  11  Am.  Bep.  711)  and  this 
case  of  a  bond  and  mortgage,  because  in  the  former  the  note  expressly  ac- 
knowledged a  valuable  consideration,  while  in  the  latter  the  bond,  by  the 
presumption  of  its  seal,  impliedly  makes  the  same  acknowledgment  The 
case  of  Winter  v.  Winter,  191  N.  Y.  463,  84  N.  B.  382,  16  L.  B.  A.  (N.  S.)  710, 
cited  by  the  learned  counsel  for  the  respondent,  reviewing  the  various  mar- 
ried woman*s  enabling  acts,  declares  her  full  present  capacity  to  sue  her 
husband  upon  any  claim  which  she  may  have  against  him,  but  does  not  at 
all  indicate  that  she  has  against  him  any  valid  claim  for  her  personal  serr- 
ices  to  him  in  his  household  or  business,  or  that  his  promise  to  pay  her  for 
them  is  enforceable  as  having  been  made  upon  a  valuable  consideration.  The 
case  of  Stevens  v.  Cunningham,  181  N.  Y.  454,  at  page  462,  74  N.  B.  434, 
construed  to  the  same  effect  the  statutory  provisions  as  to  the  wife's  right  to 
her  own  wages,  salary,  etc. 

My  conclusion  therefore,  in  the  case  at  bar  is  that  the  husband's  prom- 
ise to  pay  his  wife  $10,000  for  her  services  to  him  in  his  hotel  business  did  not 
constitute  a  valuable  consideration  for  the  bond  and  mortgage  in  suit,  and 
therefore  that  they  were  not  enforceable,  if  that  were  the  real  consideraaon 
for  them.  I  conclude  also  that  the  learned  trial  justice,  if,  as  his  opinion  in- 
dicates, he  was  convinced  that  such  promise  was  the  consideration,  should 
have  so  expressly  found;  and  that  his  evident  view  that  such  consideration 
constituted  a  valuable  and  sufficient  one  was  mistaken.  It  seems  to  me, 
moreover,  that  from  that  view  as  stated  by  him  the  fair  inference  is  that,  in 
later  saying  that  defendant  had  not  rebutted  the  presumption  of  considera- 
tion afforded  by  the  seal,  he  meant  merely  that  the  above-stated  promise  was 
in  itself  a  sufficient  consideration.  Otherwise  his  two  stated  views  were  in- 
consistent, the  one  with  the  other. 

As  to  appellant's  other  contention,  which  appears  to  be  that,  while  the 
Interest  indorsements,  having  been  made  within  the  lifetime  of  Mrs.  Hock, 
and  therefore  within  the  20-year  period  and  before  the  statute  of  limitatioiis 
had  run,  were  competent  as  evidence,  they  were  not  evidence  as  to  the  time 
within  the  period  of  her  life  when  they  were  respectively  made.  The  argu- 
ment of  his  counsel  is  that  such  indorsements  are  competent  evidence  when 
they  appear  upon  their  face,  or  are  otherwise  proven,  to  have  been  made  at 
a  time  when  their  making  was  against  the  interest  of  the  party  making 
them.  Here  he  contends  that  it  might  well  have  appeared  to  Mrs.  Hock  to 
be  in  her  interest  to  date  the  indorsements  as  late  as  she  did  date  them,  even 
though  the  payments  were  actually  made  long  before;  and  therefore  he  ar- 
gues that  they  are  evidence  as  to  date  merely  to  the  extent  that  they  were 
made  at  some  time  in  her  lifetime  after  the  creation  of  the  bond,  and  so  may 
all  have  been  made  before  April  4,  1900,  and,  if  so,  then  the  statute  had  run 
before  the  action  was  commenced  on  April  5,  1920.  It  seems  passing  strange 
that  this  particular  contention  of  appellant's  counsel  appears  not  to  have  been 
expressly  passed  upon  in  any  decision  to  which  our  attention  is  called  by 
either  counsel.  Several  cases  cited  by  them  hold  the  general  proposition  that 
such  indorsements,  if  appearing  or  proven  to  have  been  made  before  the 
statute  had  run  are  competent  proof  of  the  fact  of  the  payments  as  Indicated 
by  them;  but  the  matter  of  dates  does  not  seem  to  have  been  expressly 
considered.  The  learned  trial  justice,  in  his  opinion  upon  this  point,  seems 
to  have  relied  especially  upon  Mills  v.  Davis,  113  N.  Y.  248,  21  N.  B.  68,  3 
L.  B.  A.  394.  That  case,  however,  was  decided  in  the  Court  of  Appeals  solely 
upon  the  question  of  the  effect  of  section  829  of  the  Code  of  Civil  Procedure 
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in  making  certain  testimony  incompetent  The  opinion  below  dtos  also  Van 
Name  v.  Barber,  115  App.  Dlv.  593. 100  N.  Y.  Supp.  987,  Mr.  Justice  Rich  writ- 
ing. In  that  case  the  action  was  commenced  June  20,  1905.  The  last  debit 
charge  was  made  August  27»  1898,  and  hence,  in  the  absence  of  any  credit 
entry,  the  claim  for  goods  sold  and  deliyered  would  have  been  outlawed  August 
27,  1904.  There  were  upon  the  deceased  merchant's  books  several  credit  en- 
tries made  by  him,  the  last  being  dated  June  26,  1899.  The  creditor  died  Feb- 
ruary 18, 1900.  If  the  last  payment  was  made  at  the  date  of  that  credit  entry, 
the  statute  would  not  have  run  when  the  action  was  commenced ;  but,  if  it 
had  been  made  at  any  time  between  August  27,  1898,  and  June  20,  1899,  then 
it  would  not  have  prevented  the  running  of  the  statute.  We  upheld  the  plain- 
tifTs  recovery,  but  our  opinion  did  not  notice  this  distinction  here  attempted 
to  be  made.  The  recent  case  of  Roe  v.  Mills.  223  N.  Y.  623,  119  N.  E.  1075, 
is  also  cited  by  appellant's  counsel,  who  states  that  this  point  was  not  therein 
considered,  liiat  case  is  reported  in  brief  memorandum  only  in  the  Ck>urt  of 
Appeals,  and  merely  by  the  bare  decision  upon  our  part  in  174  App.  Div.  886, 
159  N.  Y.  Supp.  1139.  That  was  an  action  to  recover  upon  a  demand  promis- 
sory note  for  $1,475,  given  by  defendant's  intestate  on  January  2,  1908.  Ac- 
tion was  commenced  July  12,  1915,  after  the  death  of  both  parties.  It  had 
then  been  outlawed  since  January  2,  1914,  unless  a  payment  of  $100,  indorsed 
upon  it  in  the  handwriting  of  the  payee  under  the  date  of  April  8,  1911,  had 
the  effect  of  making  the  statute  run  from  that  date.  I  was  a  member  of  this 
court  in  making  that  decision,  and  I  recall  our  consultation  upon  the  case,  and 
that  we  did  consider  this  very  point.  Assuming  that  the  appellant's  conten- 
tion there  made  that  the  indorsement  was  no  proof  of  the  date  of  the  purported 
payment,  ♦'but  that,  to  establish  that  fact,  there  must  be  some  independent 
proof  more  than  the  writings,"  we  took  the  view  that  in  that  case  the 
paper  did  present  that  additional  independent  proof  because  the  amount  of 
that  payment  of  interest  could  not  have  accrued  six  years  before  the  payor's 
death,  and  Ic  could  fairly  be  presumed  that  the  interest  was  not  paid  before 
it  was  due.  Of  course,  if  the  statute  had  not  run  at  the  time  of  the  payor's 
death,  September  11,  1914,  the  right  of  action  upon  the  note  was  thereby  ex- 
tended 18  months  by  section  403  of  the  Code  of  Civil  Procedure.  I  perceive 
some  force  in  this  claim  of  appellant's  counsel,  but  it  would  seem  that  the 
same  reasoning  in  which  we  indulged  in  that  case  is  applicable  to  this.  As- 
suming that  the  indorsements  are  evidence  that  the  purported  payments  were 
made  at  some  time  during  the  life  of  the  holder  of  the  bond  and  mortgage, 
corresponding  to  the  payee  of  the  note,  their  amount  is  such  that  some  of  them 
must  have  been  made  within  the  period  of  20  years  before  the  commencement 
of  this  action,  provided  they  were  not  made  until  due. 

My  conclusion  upon  the  whole  case,  therefore,  is  that  the  action  should  go 
back  for  a  new  trial  for  a  determination  as  to  the  exact  consideration  upon 
which  the  bond  and  mortgage  were  given.  Therefore  I  advise  that  the  judg- 
ment appealed  from  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event 


(115  Misc.  Rep.  383) 

JAILLET  V.  OASHMAN. 

(Supreme  Court,  Special  Term,  New  York  CJounty.     May,  1921.) 

L  Newspapers  ^=»7— Unincorporaleci  association  supiriyliig  eurreni  news  by 
ticker  has  the  obliKati(»i8  of  a  newspaper. 

An  unincorporated  association  engaged  in  the  business  of  supplying 
its  subscribers  with  current  news  by  ticker  service  to  the  public  owes 
the  same  duties  and  obligations  as  the  publisher  of  a  newspaper. 
2.  Newspapers  ^=3>7 — ^Ticker  company  not  liable  for  incorrect  report  of  ooiirt 
dedsion. 

While  every  one  is  under  the  moral  obligation  to  say  nothing  that  ia 
not  true,  the  law  does  not  Impose  liability  for  a  violation  of  that  duty 
unless  it  constitutes  a  breach  of  contract  or  trust,  or  amounts  to  a  deceit, 
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libel,  or  slander;  consequently  no  action  lies  against  an  unincorporated 
association  furnishing  subscribers  with  current  news  by  ticker  service 
for  damages  occasioned  to  one  who  seeing  an  incorrect  report  of  a  deci« 
sion  of  the  federal  Supreme  Court  on  the  taxable  status  of  stock  divi- 
dends sold  stocks  believing  they  would  go  down  when  in  fact  they  went  up. 

Action  by  Gaston  Jaillet  against  Joseph  Cashman,  as  treasurer  of 
Dow,  Jones  &  Co.  On  motion  for  judgment  on  pleadings.  Demurrer 
to  complaint  sustained,  and  complamt  dismissed. 

Podell,  Ansoi^ge  &  Podell,  of  New  York  City  (David  L.  Podell,  of 
New  York  City,  of  counsel),  for  plaintiflf. 

Emmet,  Marvin  &  Roosevelt,  of  New  York  City  (Langdon  P.  Mar- 
vin, of  New  York  City,  of  counsel),  for  defendant.- 

TIERNEY,  J.  The  defendant  is  the  treasurer  of  Dow,  Jones  &  Co., 
an  unincorporated  association  engaged  in  the  business  of  supplying 
its  subscribers  with  items  of  current  news  by  what  is  known  as  a  ticker 
service.  On  March  8,  1920,  it  incorrectly  reported  the  effect  of  a  de- 
cision of  the  United  States  Supreme  Court  on  the  taxable  status  of  stock 
dividends  as  income.  Plaintiff  saw  the  report  on  a  ticker  in  his  broker's 
office,  and,  believing  that  prices  were  going  down,  he  sold  stocks  in- 
stead of  holding  or  buying.  That  was  unprofitable  because  the  market 
rose  on  receipt  of  a  correct  report  of  the  decision,  and  the  plaintiff 
figures  out  a  loss  that  he  claims  is  attributable  to  the  incorrect  report 
that  he  read,  and  which  he  claims  should  be  made  good  to  him  by  the 
defendant  because  tlie  mistake  was  made  through  negligence. 

[1]  I  think  that  the  relation  of  the  defendant  association  to  the 
public  is  the  same  as  that  of  a  publisher  of  a  newspaper,  and  that  its 
duties  and  obligations  are  to  be  measured  by  the  same  standard.  A  mis- 
take in  the  report  of  a  fact  by  one  or  the  other  is  different  in  its  effect 
only  as  to  the  number  of  people  who  may  be  misled  and  the  extent  to 
which  individuals  may  be  misled  a  matter  of  degree  only. 

[2]  There  is  moral  obligation  upon  every  one  to  say  nothing  that  is 
not  true,  but  the  law  does  riot  attempt  to  impose  liability  for  a  viola- 
tion of  that  duty  unless  it  constitutes  a  breach  of  contract  obligation 
or  trust,  or  amounts  to  a  deceit,  libel,  or  slander.  Theoretically  a  dif- 
ferent rule  might  be  logically  adopted,  but  as  a  matter  of  practical  ex- 
pediency such  a  doctrine  seems  absolutely  necessary.  There  is  no 
privity  between  this  plaintiff  and  the  defendant.  He  is  but  one  of  a 
public  to  whom  all  news  is  liable  to  be  disseminated.  His  action  can  be 
sustained  only  in  case  there  was  a  liability  by  the  defendant  to  every 
member  of  the  community  who  was  misled  by  the  incorrect  report. 
There  was  no  contract  or  fiduciary  relationship  between  the  parties, 
and  it  is  not  claimed  that  the  mistake  in  the  report  was  intentional. 
The  demurrer  to  the  complaint  is  sustained,  and  judgment  awarded  dis- 
missing the  complaint,  with  $10  costs  and  the  costs  of  the  action.  As 
the  defect  in  the  complaint  is  one  of  substance,  and  not  of  form  which 
could  be  cured  by  an  amendment,  no  provision  for  amending  the  com- 
plaint is  proper  or  necessary. 

Demurrer  sustained,  and  complaint  dismissed. 


Digitized  by 


Google 


Sup.  Ct.)  WHITING  V.  HUDSON  TBUBT  CO*  745 

(189  N.T.&) 

(115  Misc.  Bep.  425) 

WmriNO  V.  HUDSON  TRUST  CO.  et  aL 

(Supreme  Ck>iirt,  Special  Teim,  New  York  Ck>Tint7.   May,  1921.) 

1.  Bzecutoni  and  administratorB  <3=»4S^E8tote  held  liable  for  fonda  depoaited 
to  its  credit  as  havii«  been  misappropriated  by  trustee  fkwi  anotlier  ee^ 
tttte  of  wiiififa  lie  was  executor. 

Where  one  of  two  executors,  wlio  is  also  tlie  trustee  of  anotlier  estate, 
draws,  as  executor  under  a  power  of  attorney  given  by  decedent,  funds 
of  decedent  and  deposits  tliem  to  his  personal  account  and  subsequently 
transfers  them  from  such  personal  account  to  the  account  of  the  estate 
of  which  he  is  trustee,  such  estate,  in  an  action  by  the  other  executor 
of  the  first  estate,  is  liable  for  the  funds  so  received. 

t.  Exeeutors  and  adu^inistratorB  ^s>86 (2)— Thrust  eompony  held  liable  aa  for 
Disappropriation  of  funds  deposited  with  It  1^  exeeotor. 

A  trust  company  which  without  investigation  has  permitted  checks  pay- 
able to  one  of  two  executors  to  be  deposited  in  what  is  virtually  the 
executor's  private  account  is  liable  in  an  action  by  the  other  executor  as 
for  a  participation  in  the  misappropriation  of  the  funds. 

Action  by  Richard  B.  Whiting,  as  surviving  executor  of  the  will  of 
William  Richard  Denham,  deceased,  against  the  Hudson  Trust  Com- 
pany and  others  to  recover  funds  misappropriated.  Judgment  for 
plaintiff. 

See,  also,  174  N.  Y.  Supp.  883;  107  Misc.  Rep.  71, 175  N.  Y.  Supp. 
726;   182  N.Y.  Supp.  90. 

Gilbert  D.  Lamb,  of  New  York  City,  for  plaintiff. 

Holm,  Whitlock  &  Scarff,  of  New  York  City,  for  Hudson  Trust  Co. 

Robert  J.  Mahon,  of  New  York  City,  for  Edith  C.  Eckerson,  execu- 
trix. 

Macintosh  Kellogg,  of  New  York  City,  for  Howard  C.  Taylor  as 
agent,  etc. 

COHALAN,  J.  This  action  is  brought  to  recover  a  fund  of  $48,- 
959.49  and  interest,  deposited  in  the  Hudson  Trust  Company  in  the 
years  1915  and  1916  by  one  Eckerson  then  a  coexecutor  with  the  pres- 
ent plaintiff  under  the  will  of  William  R.  D<;nham,  deceased.  Of 
this  fund  there  is  now  remaining  on  deposit  approximately  $11,000. 
Of  the  balance  $29,195  was  transferred  by  Eckerson  to  the  estate  of  one 
Snyder  by  check  drawn  to  the  order  of  said  estate  and  deposited  in 
that  estate's  account  in  the  same  trust  company.  There  was  also  paid 
out  of  this  fund  by  Eckerson  $1,385,  fees  of  lawyers  and  brokers  in  the 
sale  of  a  bond  and  mortgage  belonging  to  the  Snyder  estate.  The  bal- 
ance of  this  fund,  approximately  $7,400,  it  is  claimed,  was  paid  out 
for  purposes  other  than  for  the  benefit  of  the  Denham  estate.  The 
plaintiff  seeks  to  recover  from  the  Hudson  Trust  Company  the  balance 
on  deposit  with  it,  together  with  trust  company  interest  from  October 
21,  1916;  to  obtain  a  judgment  against  the  Snyder  estate  for  the 
amount  of  the  trust  fund  received  by  it,  with  legal  interest  from  June 
1,  1916,  and  for  the  additional  sum  of  $1,385  expended  for  the  use  of 
that  estate,  with  interest  thereon ;  to  obtain  an  account  from  the  trust 
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company  of  the  entire  fund  deposited  with  it  and  judgment  against  the 
trust  company  for  any  moneys  disbursed  and  for  which  it  may  be 
liable  by  reason  of  its  having  participated  in  such  diversion  with  the  de- 
positor, with  notice  of  the  misappropriation.  There  is  also  the  usual 
prayer  for  general  relief. 

Eckerson  for  many  years  prior  to  the  death  of  Denham  and  up  to 
the  time  of  his  own  death  had  been  a  trustee  of  the  Snyder  estate, 
having  been  in  its  early  days  its  executor,  and  had  been  acting  as  at- 
torney in  facUfor  Denham  from  April,  1915,  to  Denham's  death  in 
September  of  that  year,  and  after  his  death  and  the  probate  of  his 
will  became  one  of  the  coexecutors  with  the  plaintiff.  The  power  of 
attorney  that  Eckerson  had  from  Denham  was  a  broad  one,  and  author- 
ized him  to  draw  checks  on  the  Denham  bank  accounts,  to  open  new 
bank  accounts  for  Denham,  to  have  access  to  his  safe  deposit  box  con- 
taining his  securities,  and  to  do  many  other  tilings  unnecessary  to  men- 
tion here.  A  few  days  prior  to  Denham's  death  Eckerson  drew  a 
check  for  $7,000,  payable  to  himself  as  trustee,  and  signed  it,  "William 
R.  Denham,  by  John  C.  R.  Eckerson,  Attorney  in  Fact."  This  check 
was  made  out  on  one  of  Denham's  printed  checks  and  drawn  upon 
the  United  States  Mortgage  &  Trust  Company,  and  on  its  face  showed 
that  Eckerson  was  acting  in  a  representative  capacity  both  as  maker  of 
the  check  and  as  payee.  The  signature  on  the  check  indicated  that  he 
was  acting  under  the  power  of  attorney,  and  his  authority  was  mani- 
fest from  the  instrument  creating  it.  It  was  shown  at  tbe  trial  that 
Eckerson  was  authorized  to  draw  this  money  for  the  use  of  the  Den- 
ham estate  in  the  event  of  a  delay  in  the  probate  of  the  will.  This 
agency  and  use  of  the  money  terminated  with  Denham's  death.  Prior 
to  the  deposit  of  this  check,  but  on  the  same  day,  Eckerson  telephoned 
the  trust  company,  where  he  already  had  the  following  accounts: 
First,  "Estate  of  Joseph  H.  Snyder,  John  C.  R.  Eckerson'  ;  second,  a 
personal  account;  third,  an  account,  "John  C.  R.  Eckerson,  agent"— 
and  talked  to  Purdy  expressing  a  desire  to  open  an  account  to  be  kept 
separate  from  the  other  accounts,  and  Purdy,  of  the  trust  company, 
claims  he  mentioned  the  word  "special."  Purdy  testified  that  the  check 
when  presented  for  deposit  indicated  to  him  that  it  was  a  trust,  and 
that  for  that  reason  he  inquired  of  Eckerson  whose  money  it  represent- 
ed, and  that  Eckerson  said  it  was  his  own.  Purdy,  it  seems,  made  no 
further  investigation,  and  allowed  Eckerson  to  open  a  new  account, 
"John  C.  R.  Eckerson,  special,"  with  this  check.  Purdy  could  see 
that  the  check  was  drawn  by  an  attorney  in  fact,  payable  to  himself  as 
a  trustee,  and  payable  out  of  moneys  of  the  creator  of  the  power,  and 
he  should  have  made  further  investigations  before  allowing  the  check 
to  be  deposited  in  what  was  virtually  a  personal  account.  Had  he 
communicated  with  the  United  States  Mortgage  &  Trust  Company,  the 
present  action  undoubtedly  would  not  have  arisen,  as  he  would  have 
been  made  aware  of  the  terms  of  the  power  of  attorney  and  in  all 
probability  the  reasons  for  the  particular  trust,  and  would  thus  have 
seen  the  fallacy  of  Eckerson's  statement,  and  the  check,  if  deposited, 
would  have  been  deposited  properly  in  a  trust  account.  Purdy,  allow- 
ing this  check  to  be  deposited  in  this  special  account  without  any  other 
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investigation  than  Eckerson's  words,  was  certainly  negligent,  and  the 
negligence  was  not  confined  to  this  incident,  as  wiU  be  seen  later.  The 
subsequent  withdrawals  from  this  account  show  the  intent  of  Eckerson 
in  depositing  the  money  as  he  did,  and  these  various  checks,  so  dra^wn, 
should  have  put  the  trust  company  on  its  guard. 

Some  years  prior  to  the  death  of  Denham  a  firm  of  brokers  had 
purchased  for  him,  in  addition  to  the  bonds  in  Denham's  deposit  box 
in  1916,  certain  bonds,  and  these  identical  bonds  were  in  the  month  of 
April,  1916,  brought  to  this  same  firm  of  brokers  by  Eckerson  and 
sold  by  that  firm  for  $18,817.26.  Three  checks  were  given  to  Ecker- 
son for  that  amount  and  deposited  by  him  in  this  special  account. 
There  is  no  doubt  that  these  bonds  so  sold  were  the  bonds  of  the  Den- 
ham estate,  and  it  is  clearly  shown  by  the  testimony  of  McDonald  and  - 
Hamon  that  they  must  have  been  removed  from  the  safe  deposit  box 
by  Eckerson  between  the  date  of  the  execution  of  the  power  of  attorney 
and  Denham's  death  and  kept  somewhere  by  Eckerson  up  to  the  time 
they  were  sold  by  the  brokers.  This  is  further  substantiated  by  a- letter 
of  Denham  to  Eckerson  directing  the  selection  of  certain  bonds  for  use 
in  accordance  with  some  unknown  instructions.  In  May,  1916,  other 
bonds  taken  from  the  safe  deposit  box  of  Denham  were  sold  by  Ecker- 
son through  the  same  brokers  for  $22,468.54.  This  sum  also  was  paid 
to  Eckeraon  by  checks  made  payable  to  him  as  executor,  and  these 
checks  were  likewise  deposited  in  this  special  account.  Here  again 
the  trust  company  permitted  checks  payable  to  an  executor  to  be  de- 
posited to  what  was  virtually  a  personal  accdunt.  There  is  nothing 
to  show  any  investigation  by  the  trust  company  with  regard  to  these 
checks. 

About  a  month  prior  to  the  deposit  of  the  proceeds  of  the  sale  of 
the  bonds  the  Denham  estate  had  opened  an  account  in  the  same  trust 
company,  but  these  checks  were  not  deposited  in  that  account.  Ecker- 
son had  a  method  in  his  madness  and  deposited  in  this  account  each 
check  and  amount  received  from  the  property  of  the  Denham  estate,  and 
presumably  the  small  doubtful  items  were  property  of  the  same  estate. 
It  is  unnecessary  to  go  into  each  one  of  the  items  that  make  up  this 
special  account,  as  it  is  my  belief  they  were  each  and  every  one  of  them 
Denham  estate  property.  Prior  to  Denham's  death  an  action  was  com- 
menced by  one  Wells  against  Eckerson  as  trustee  of  the  estate  of  Sny- 
der, and  an  interlocutory  judgment  was  entered  on  or  about  April  20, 
1916.  It  would  appear  that  in  February  or  March  of  that  year  Ecker- 
son had  filed  an  account  in  that  action,  and  under  the  judgment  he  was 
directed  to  pay  to  certain  beneficiaries  under  the  will  certain  sums.  The 
same  week  the  bonds  above  referred  to  were  sold  by  Eckerson,  and  the 
money  for  the  same  deposited  in  the  special  account.  About  three 
weeks  after  the  entiy  of  judgment,  and  two  weeks  after  the  sale  of  the 
bonds  and  deposit  in  special  account  Eckerson  drew  checks  on  this 
special  account  and  deposited  the  amounts  in  the  Snyder  estate  account 
I  think  the  entire  question  in  so  far  as  the  liability  of  the  Snyder  estate 
is  concerned  depends  entirely  upon  notice.  Eckerson  at  the  time  of 
the  transfer  was  the  trustee  for  both  estates,  and,  as  the  trustee  of  the 
Snyder  estate,  had  knowledge  of  his  misappropriation  of  moneys  from 
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the  Denham  estate.  Tiie  Snyder  estate  claims  that  under  the  judgment 
entered  against  Eckerson  in  the  Wells  action,  Eckerson  having  made  a 
payment  according  to  that  judgment,  the  plaintiff  here  cannot  hold  the 
Snyder  estate.  To  support  this  contention  they  cite  English  cases  and 
the  dicta  in  the  Massachusetts  case.  I  believe,  however,  that  the  pre- 
vious cases  are  distinguishable  from  the  present,  and  that  the  present 
case  follows  more  after  Atlantic  Mills  v.  Indian  Orchard  Mills,  147 
Mass.  268,  17  N.  E.  496,  9  Am.  St.  Rep.  698.  It  is  conceded  that  the 
Snyder  estate  at  the  time  the  present  agent  went  into  possession  had 
approximately  $7,000  on  deposit  in  the  Hudson  Trust  Company  ac- 
coimt.  It  is  also  conceded  that  at  the  time  of  the  trial  there  was  up- 
wards of  $50,000  in  the  hands  of  Taylor. 

[1]  After  a  careful  review  of  the  contentions  of  the  parties  herein, 
I  believe  the  Snyder  estate  to  be  liable  for  the  amount  of  the  two  checks 
drawn  out  of  the  special  account  and  payable  to  the  Snyder  estate,  and 
in  so  deciding  I  am  mindful  of  the  fact  that  the  present  plaintiff  is  very 
negligent  of  the  duties  as  executor  in  confining  the  entire  charge  of  the 
estate  to  Eckerson  and  in  not  keeping  track  of  it,  as  appears  to  be  the 
fact. 

[2]  As  to  the  liability  of  the  Hudson  Trust  Company,  I  think  enough 
has  been  shown  to  hold  them  liable  for  their  negligence,  which  amount- 
ed to  practically  a  participation  in  the  diversion  or  misappropsiation  of 
the  funds  belonging  to  the  Denham  estate.  It  knew  or  should  have 
known  that  the  check  opening  the  original  special  accotmt  was  trust 
money,  and  the  maker,  acting  in  a  trust  capacity,  making  himself  the 
payee  of  the  check  as  trustee,  certainly  should  have  put  the  trust  com- 
pany on  its  guard,  and  it  should  have  made  investigations  beyond  the 
conference  with  Eckerson  himself.  Later,  when  the  checks  came 
from  the  brokers  payable  to  Eckerson  as  executor,  it  again  permitted 
him  to  deposit  them  in  the  special  account,  which  was  virtually  a  per- 
sonal accotmt,  without  making  any  investigation  or  without  questioning 
the  deposit  of  the  checks  in  that  account.  Subsequently  it  knew  or 
should  have  known  that  Eckerson  was  using  this  special  account  for 
his  own  personal  matters,  as  shown  by  the  garage  check  and  others, 
and,  furthermore,  it  knew  that  out  of  this  account  were  drawn  two 
very  large  amounts  on  or  about  the  same  time  that  the  proceeds  of  the 
bond  sale  were  deposited,  which  were  deposited  immediately  in  the 
Snyder  account  in  their  own  company.  All  these  transactions  should 
have  put  it  on  guard  that  Eckerson  was  commingling  trust  fimds  and 
executor's  funds  and  drawing  upon  them  for  his  personal  matters.  I 
am  constrained  to  hold  this  company  liable  to  the  extent  prayed  for. 
The  moneys  expended  by  Eckerson  for  the  sale  of  the  mortgage  in 
question  are  not  chargeable  to  the  Snyder  estate.  There  is  nothing 
shown  to  release  Eckerson's  estate. 

Judgment  accordingly. 
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BAILIE  V.  SHELDON  e(  aL 

(Supreme  Court,  Special  Term,  New  York  Ck)unty.    May,  1921.) 

L  Wills  <»:^S7(1)— Widow  hM  not  entiUed  to  persoml  use  of  stodc  ccrtifl- 
eato  in  excess  «»f  her  share  as  residuary  legatee. 

Where  testator  was  the  owner  of  stock  certificates  for  15,  60,  and  150 
shares,  respectively,  and .  bequeathed  25  shares  to  his  father  and  25 
shares  to  his  mother,,  giving  his  wife  one-half  of  the  residue  of  his  estate 
In  trust,  the  wife  was  not  entitled  to  delivery  of  the  150-share  certificate 
for  her  iiersonal  use  except  In  so  far  as  she  was  entitled  to  receive  a 
portion  thereof  as  residuary  legatee. 

2.  Trusts  <S^102(1)— Stockbroken  aeeepiing  stock  eertifleate  as  eoUoterai 

held  llaMe  with  depositor  in  eonversioo  as  trustees  ex  maliflcio. 

Where  an  executrix  deposited  a  stock  certificate  belonging  to  the  estate 
as  collateral  for  her  individual  account,  and  defendant  stockbrokers  ac- 
cepted such  stock  with  knowledge  that  the  certificate  belonged  to  the 
estate  of  deceased,  they  Joined  In  the  conversion  thereof  and  were  answer- 
able as  trustees  ex  mallfido. 

3.  Wilis  <»>748— Heir  held  entitled  to  recover  stock  certificate  misappropriat- 

ed by  executor. 

Where  testator  died  owning  three  certificates  of  corporate  stock  for  16, 
60,  and  150  shares,  respectively,  and  bequeathed  25  shares  to  his  father 
and  25  shares  to  his  mother,  giving  his  wife  one-half  of  the  residue  of 
his  estate  in  trust  until  the  oldest  child  shall  have  attained  the  age  of 
21  years,  and  the  widow  misappropriated  the  150-share  certificate,  de- 
positing it  as  collateral  for  an  individual  lt)an,  the  child,  after  becoming 
of  age,  while  not  legally  the  owner  of  the  whole  fund,  had  a  right  to  com- 
pel the  widow  as  executrix  to  pay  his  portion. 

4.  Equity  <&=»3d  (2)— Equity  court  held  to  have  jurisdicUon  to  detenuAne  title 

to  stock  certiflcato  misappropiiated  by  executrix. 

A  court  of  equity  held  to  have  jurisdiction  to  give  complete  relief  and 
to  determine  title  to  a  stock  certificate  misappropriated  by  an  executor 
and  deposited  aa  collateral  for  her  Individual  loans  In  a  suit  between 
the  stockbroker,  the  executrix,  and  the  heir. 

Action  by  Frank  H.  Bailie,  Jr.,  against  Frank  L.  Sheldon  and  others 
to  recover  stock  certificate  held  as  margin.  Interlocutory  judgment 
against  defendants,  with  directions  for  an  accounting. 

Earle  &  Todd,  of  New  York  City  (Henry  M.  Earle  and  CoUey  W. 
Bell,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Leonard  &  Walker,  of  New  York  City  (Thomas  G.  Prioleau  and  Fred 
W.  Nellis,  both  of  New  York  City,  of  counsel),  for  defendants. 

LEHMAN,  J.  Frank  Howard  Bailie,  the  father  of  the  plaintiff, 
died  on  or  about  the  15th  day  of  December,  1915.  At  the  time  of  his 
death  he  was  the  owner  of  225  shares  of  the  capital  stock  of  the  H.  KL 
Porter  Company  holding  three  certificates  for  IS  shares,  60  shares,  and 
150  shares  respectively.  Under  the  terms  of  his  will  he  bequeathed  25 
shares  of  this  stock  to  his  father  and  25  shares  of  the  same  stock  to  his 
mother.  He  devised  and  bequeathed'  one-half  of  the  residue  of  his 
estate  to  his  wife,  Edith  B.  Bailie,  and  he  directed  that  the  other  one- 
half  should  be  held  in  trust  until  his  oldest  child  should  have  attained 
the  age  of  21  years,  and  that  each  of  his  children  should  receive  a  pro- 

^s>Fot  oUier  cases  see  same  topic  ft  KBY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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portionate  share  in  the  said  one-half  of  such  residuary  estate  upon  ar- 
rival at  the  age  of  21  years.  The  testator  appointed  his  wife,  Edith 
B.  Bailie,  sole  trustee  and  executrix  of  his  estate.  The  plaintiff  is  the 
only  child  of  the  testator,  and  is  now  over  21  years  of  age,  and  there- 
fore entitled  to  receive  one-half  of  the  residuary  estate  of  his  father. 

It  appears  that  on  or  about  April  14,  1917,  Edith  B.  Bailie  deposited 
the  certificate  f6r  150  shares  of  the  H.  K.  Porter  Company  stock  with 
the  defendant,  a  firm  of  stockbrokers  doing  business  under  the  name  of 
Sheldon,  Dawson,  Lyon  &  Co.,  with  instructions  to  sell  the  same.  At 
the  same  time  she  instructed  them  to  purchase  other  stock  for  her  in- 
dividual account  and  to  hold  the  H.  K.  Porter  Company  stock  until  sold, 
as  margin  upon  her  purchase,  and,  when  such  stock  was  sold,  to  apply 
the  proceeds  thereof  upon  the  purchase  of  the  stockwhich  she  directed 
them  to  buy  for  her  account.  The  stock  deposited  with  the  brokers 
was  never  sold  by  them,  but  is  now  held  as  collateral  by  the  stockbrok- 
ers who  claiimed  a  lien  thereon  to  secure  them  for  the  considerable  loss 
which  Edith  B.  Bailie  sustained  in  the  purchase  of  stock  through  them. 

The  plaintiff  has  never  received  his  share  of  the  residuary  estate, 
and  he  now  asks  that  the  defendant  firm  of  stockbrokers  should  be 
ordered  to  deliver  possession  of  the  stock  certificate  held  by  them  to  the 
defendant  Edith  B.  Bailie  as  executrix  of  his  father's  estate. 

[1,2]  At  the  time  that  the  stock  certificate  was  delivered  to  the 
brokers,  they  had  full  notice  and  knowledge  that  it  was  part  of  the 
estate  of  Frank  H.  Bailie,  deceased.  With  such  knowledge  they  per- 
mitted the  executrix  to  use  the  stock  as  collateral  for  her  personal  ac- 
count. Edith  B.  Bailie,  in  delivering  the  stock  to  the  brokers  for  her 
personal  use,  undoubtedly  misappropriated  such  stock  except  in  so 
far  as  she  may  have  been  entitled  to  receive  a  portion  thereof  as  resid- 
uary legatee  and  when  the  defendant  stockbrokers  accepted  the  certifi- 
cate as  collateral  for  her  individual  account,  with  knowledge  that  the 
stock  certificate  was  part  of  the  estate  of  her  husband,  they  joined  in 
such  conversion  and  are  answerable  therefor  as  trustees  ex  maleficio. 

[3]  The  right  of  a  trustee  or  substituted  trustee  of  the  estate  or 
fund  which  has  suffered  through  such  misappropriation  to  bring  an  ac- 
tion at  law  or  in  equity  against  those  who  participated  therein  seems 
well  established,  but  the  defendants  urge  that  in  the  present  case  the 
plaintiff  does  not  represent  the  estate  and  has  no  such  cause  of  action, 
or  that,  if  the  plaintiff  has  a  cause  of  action,  the  representatives  of  the 
specific  legatees  who  are  now  deceased  are  necessary  parties  to  the  ac- 
tion, and  that  the  plaintiff  is  seeking  a  wrong  remedy.  The  plaintiff's 
cause  of  action  herein,  if  any,  is  undoubtedly  a  derivative  cause  of  ac- 
tion. The  duty  to  bring  an  action  rests  in  the  first  instance  upon  the 
executrix,  Edith  B.  Bailie,  who  herself  misappropriated  the  funds.  The 
complaint  herein  alleges  that  Mrs.  Bailie  has  refused  to  bring  such 
action,  and  it  would  seem  that  upon  such  refusal  the  plaintiff  should 
be  permitted  to  follow  either  of  two  courses.  He  might  move  in  the 
courts  of  the  state  where  the  will  was  probated  for  the  substitution  of 
a  new  trustee  who  would  properly  protect  the  interest  of  the  estate,  or 
by  appropriate  action  he  might  compel  the  present  trustee  to  proceed 
against  those  parties  who  are  wrongfully  in  possession  of  the  property 
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of  the  estate.  The  present  action  is  in  effect  an  attempt  to  pursue  tlic 
latter  course.  He  has  made  the  executrix  a  party  to  the  action,  and  he 
asks  the  court  to  direct  the  stockbrokers  to  deliver  the  property  of  the 
estate  which  they  hold  to  such  executrix.  The  case  of  Van  Gamp  v. 
Fowler,  59  Hun,  311,  13  N.  Y.  Supp.  1,  is  authority  for  the  right  of 
the  plaintiff  to  bring  such  an  action,  and  a  court  of  equity  has  jurisdic- 
tion to  give  complete  relief  and  to  determine  in  an  action  to  which  the 
executrix  is  a  party  defendant  the  title  to  the  fund  in  dispute.  That 
case  has  never  been  overruled  and  seems  to  me  correct  on  principle. 
While  the  present  plaintiff  is  not  legally  the  owner  of  the  fund,  he  has 
a  right  to  compel  the  executrix  to  pay  a  portion  thereof  over  to  him. 
That  right  has  been  impaired  by  the  wrongful  action  of  the  executrix 
and  the  other  defendants,  and  he  should  be  permitted  to  appeal  to  a 
court  of  equity  to  right  the  wrong  from  which  he  is  suffering,  and  a 
court  of  equity  should  give  complete  relief  in  the  one  action.  It  is 
true  that  in  the  case  of  Van  Camp  v.  Fowler,  supra,  the  action  was 
brought  in  behalf  of  all  others  who  might  be  similarly  interested,  but 
the  only  parties  in  the  present  case  who  might  be  similarly  interested  are 
the  personal  representatives  of  the  testator's  father  and  mother,  who 
each  received  25  shares  of  stock  under  the  will,  It  seems  to  me,  how- 
ever, that  these  personal  representatives  are  not  necessary  although  they 
might  be  appropriate  parties  to  the  present  action.  While  they  have  a 
similar  right  to  that  of  the  plaintiff,  their  right  is  not  a  common  or  joint 
right. 

[4]  The  court  here  is  called  upon  to  decide  only  whether  the  certif- 
icate of  stock  held  by  the  defendant  stockbrokers  belongs  to  the  estate 
of  Frank  H.  Bailie,  deceased,  and,  except  perhaps  indirectly,  it  need 
not  determine  whether  these  specific  legatees  have  been  paid  their  share 
of  the  estate.  If  the  court  decrees  the  return  of  the  certificate,  then 
the  specific  legatees  can  enforce  whatever  rights  they  may  have  to 
share  in  the  estate  against  the  executrix,  who  will  then  be  in  possession 
of  the  stock.  If  they  have  not  been  paid,  they  will  share  in  the  distribu- 
tion of  the  fund.  If  they  have  been  paid,  then  they  have  no  interest  in 
this  litigation.  In  any  event,  as  against  this  defendant,  since  they 
would  have  only  a  derivative  right,  the  delivery  of  the  certificate  to  the 
executrix  would  be  binding  against  them,  and  a  decision,  in  an  action 
in  which  the  executrix  who  properly  represents  them  is  a  party,  that 
the  defendant  stockbrokers  have  no  such  property,  would  be  equally 
binding.  The  court  therefore  has  before  it  the  parties  necessary  for 
a  complete  determination  of  the  issues,  and  the  defendants  cannot  ob- 
ject to  the  nonjoinder  of  the  specific  legatees. 

The  court  cannot,  upon  the  proof  presented,  grant  the  exact  relief 
which  the  plaintiff  herein  demands.  The  executrix  was  undoubtedly 
entitled  individually  to  one-half  of  the  residuary  estate  of  the  testator. 
There  were  225  shares  of  the  H.  K.  Porter  Company  stock  in  the  estate 
of  the  testator.  Fifty  shares  of  stock  were  bequeathed  specifically  to 
the  testator's  parents,  so  that  the  executrix  was  entitled  to  receive  87^ 
shares  from  the  estate,  and  as  executrix  she  had  the  right  to  transfer 
such  shares  to  herself  as  an  individual.  Assuming,  but  not  at  present 
deciding,  that  she  has  appropriated  to  her  own  use  the  75  shares  not 
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covered  by  the  certificate  which  forms  the  subject-matter  of  the  present 
dispute,  she  still  was  entitled  to  12^4  shares  covered  by  that  certificate. 
When  she  delivered  that  certificate  to  the  stockbrokers  for  her  in- 
dividual use,  such  delivery  constituted,  in  my  opinion,  an  appropria- 
tion of  such  shares  of  stock  as  she  was  entitled  to  pay  over  to  herself 
individually.  The  estate  thereafter  had  no  interest  in  those  shares  ap- 
propriated by  the  executrix  as  part  of  her  own  individual  legacy  even 
though  they  constitute  part  of  the  certificate  originally  belonging  to  the 
testator,  and  these  defendants  cannot,  in  a  suit  brought  by  this  plain- 
tiff, be  compelled  to  pay  over  to  the  estate  more  than  the  estate  is  en- 
titled to.  I  cannot  at  tiie  present  time  determine  exactly  what  shares 
of  stock  the  estate  is  entitled  to  because  that  depends  upon  proof  of 
what  disposition  the  executrix  has  made  of  the  remaining  certificates 
of  stock  and  other  assets  of  the  estate. 

I  will  therefore  direct  an  interlocutory  judgment,  with  costs  against 
the  defendant  stockbrokers,  directing  the  defendant  stockbrokers  to 
account  for  the  shares  of  stock  in  the  H,  K.  Porter  Company  which  be- 
long to  the  estate  of  Frank  H.  Bailie,  deceased,  and  that  a  referee  be 
appointed  to  take  such  account  and  determine  what  portion  of  the  stock 
certificate  delivered  tQ  the  stockbrokers  belonged  to  the  estate  and 
what  portion  belonged  to  the  executrix  individually,  and  will  further 
direct  that  the  stockbrokers  deliver  to  the  executrix  those  shares  of 
stock  which  belong  to  the  estate.  It  is  fair  to  point  out  that  such  relief 
IS  not  in  any  way  in  conflict  with  the  decision  heretofore  rendered  in 
this  case  by  another  justice  that  the  stockbrokers  cannot  interpose  as  a 
counterclaim  any  claim  which  they  may  have  against  Edith  B.  Bailie 
as  an  individual.  Their  right  to  retain  such  portion  of  the  stock  as 
belonged  to  Edith  B.  Bailie  and  was  delivered  to  them  by  her  can  be 
determined  only  in  an  action  between  themselves  and  the  said  Edith 
B.  Bailie,  but  in  the  suit  brought  by  this  plaintiff  the  defendants  can- 
not be  compelled  to  deliver  to  the  executrix  any  portion  of  the  stock 
delivered  to  them  which  does  not  belong  to  the  estate  and  in  which  this 
plaintiff  has  no  possible  interest.  Since  the  plaintiff  has  not  submitted 
any  findings  or  conclusions  of  law  I  will  give  all  parties  10  days  to  sub- 
mit such  findings  and  conclusions  as  they  may  desire. 

Judgment  accordingly. 


(115  Misc.  Rep.  459) 

MASSET  V.  RUH. 

(Supreme  Ck)urt,  Special  Term,  Kings  CJounty.    May,  1921.) 

Landlord  and  tenant  <ts=»92(l) — Option  to  purcltafie  was  lost  by  not  bein;  ex* 
ercised  until  after  exerrise  of  oi»tion  to  renew. 

Where  a  lease  provided  an  option  for  renewal  for  three  years  from  Its 
expiration  on  same  terms  and  conditions,  and  not  for  a  new  lease  con- 
taining like  agreements  and  covenants,  the  right  to  purchase  the  demised 
premises  under  an  option  clause  of  the  original  lease  is  not  enforceable 
after  expiration  of  the  original  lease  and  renewal  under  the  option,  since 
it  was  an  independent  covenant  collateral  to  the  demise,  and  not  a  term 
or  condition  of  the  demise. 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indeifls 
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Action  by  George  Masset  against  Clara  Ruh  for  specific  perform- 
ance by  conveyance  of  land  under  an  option  agreement  in  a  lease. 
Judgment  for  the  defendant. 

Charles  Pearle,  of  New  York  City,  for  plaintiff, 
Nicholas  Dietz,  of  Brooklyn,  for  defendant. 

BENEDICT,  J.  This  is  an  action  for  specific  performance.  De- 
fendant and  her  husband,  now  deceased,  being  owners  of  premises  Nos. 
291  and  295  Ridgewood  avenue,  Brooklyn,  made  a  lease  of  premises 
numbered  295  Ridgewood  avenue  to  plaintiff  to  be  used  for  garage  pur- 
poses for  the  term  of  three  years  from  August  15,  1916,  at  a  rental  of 
$540  a  year.  This  lease  contained  an  option  for  a  renewal  in  the  fol- 
lowing words: 

''Option  for  renewal  for  three  years  from  expiration  of  lease  on  tbe  same 
terms  and  conditions." 

It  also  contained  a  clause  as  follows : 

"The  parties  of  first  part  gives  the  party  of  second  part  the  right  and  option 
to  purchase  the  premises  Nos.  291  and  205  Ridgewood  avenue  for  the  sum  of 
$10,000  at  any  time  during  the  term  and  existence  of  lease." 

The  lessee  did  not  exercise  the  option  to  purchase  during  the  orig- 
inal term,  but  did  exercise  the  option  to  renew  the  lease,  and  now,  dur- 
ing the  renewal  term,  he  has  given  notice  of  his  election  to  exercise  the 
option  to  purchase  the  demised  premises  and  the  adjoining  premises  No. 
291  Ridgewood  avenue.  He  has  tendered  the  purchase  money  to  the 
defendant,  who  has  refused  to  grant  fee  of  the  property,  claiming  that 
the  option  to  purchase  could  be  exercised  only  during  the  original  term 
of  the  lease.  Hence  plaintiff  seeks  to  compel,  through  an  action  for 
specific  performance,  a  conveyance  of  the  property.  When  the  original 
lease  expired  on  August  15,  1916,  the  plaintiff  cohtinued  in  possession 
of  the  demised  premises,  after  having  given  notice  of  his  election  to 
renew  the  lease,  and  has  continued  in  possession  down  to  the  present 
time,  paying  rent  as  originally  reserved. 

The  plaintiff  contends  that  the  renewal  of  the  lease  extended  the  pe- 
riod of  the  option  to  purchase  the  premises,  and  he  relies  principally 
upon  the  case  of  Pflum  v.  Spencer,  123  App.  Div.  742,  108  N.  Y.  Supp. 
344.  He  claims  that  this  case  involved  the  "exact  question"  which  is 
here  presented,  but  I  find  myself  imable  to  agree  with  him  in  this  re- 
gard.   In  the  Pflum  Case  the  option  of  renewal  reads  as  follows. 

"And  it  is  further  agreed  by  the  party  of  the  first  part  that  she  will  grant 
a  further  lease  of  the  aforesaid  premises  for  a  term  of  one  year  commencing 
at  the  expiratfon  of  the  term  herein  granted  at  the  same  yearly  rental  and 
containing  like  agreements  and  covenants  as  in  these  presents  contained  con- 
ditioned upon  the  party  of  the  second  part  giving  to  the  party  of  the  first  part 
60  days'  notice  in  writing  of  her  desire  or  her  intention  to  avail  herself  of 
said  option  of  renewal." 

The  distinction  between  that  option  and  the  one  in  the  present  case 
rests  upon  the  words  "and  containing  like  agreements  and  covenants 
as  in  these  presents  contained."  In  the  present  case,  as  has  been  noted, 
the  clause  read : 

189  N.Y.S.— 48 
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"Option  for  renewal  for  three  years  from  expiration  of  lease  on  same  terms 
and  conditions." 

There  is  a  clear  distinction,  it  seems  to  me,  between  a  renewal  on  the 
same  or  similar  terms  and  conditions  as  are  contained  in  a  lease  and  a 
new  lease  containing  like  agreements  and  covenants.  The  right  to 
purchase  the  demised  premises  and  the  adjoining  premises  was  not  a 
term  or  condition  of  the  demise.  It  was  an  independent  covenant  col- 
lateral to  the  demise  and  contained  in  it.  It  was  what  Chancellor  Kent 
described  as  an  "accidental  covenant,"  and  not  aR  essential  part  of  the 
lease.  See  Rutgers  v.  Hunter,  6  Johns.  Ch.  215.  I  am  therefore  con- 
strained to  hold  in  the  present  case  that  the  plaintiff,  not  having  exer- 
cised the  option  to  purchase  within  the  term  of  the  original  lease,  is  not 
entitled  to  equitable  relief  of  the  nature  sought  in  this  action. 

Judgment  for  defendant  accordingly,  with  costs. 


PEOPLE  V.  CHATEAUGAY  ORE  &  IRON  CO.  ct  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

Boundaries  ^==>37(5)— Map  of  township  conveyed  on  voluntafy  partition 
by  owners  held  on  the  evidence  based  on  actual  size  of  townshipi,  and 
not  on  arbitrary  measurement. 

In  an  action  for  trespass,  Inyolving  boundary  lines  of  a  tract  of  land, 
consisting  of  a  township,  which  had  been  conveyed  on  a  voluntary  parti- 
tion by  former  owners  by  division  into  300  equal  lots,  held,  on  the  evi- 
dence, that  a  map  of  the  land  made  by  the  parties,  copies'  of  which  were 
recorded  with  their  deeds,  did  not  represent  a  piece  of  ground  exactly 
10  miles  square  when  the  township  was  In  fact  larger,  but  that  it  rep- 
resented the  exact  size  of  the  township,  so  that  the  map  left  no  unallotted 
portions.  ^ 

Boundaries  <^=>3(8)^Map  held  to  prevail  over  particular  description!  by 
distance. 

Where  a  township  of  unsurveyed  land  was  divided  by  former  owners 
for  voluntary  partition  Into  300  equal  lots,  a  map  thereof  was  made 
and  filed  with  their  deeds,  and  each  drew  their  proportionate  share,  a 
subsequent  conveyance  of  a  part  thereof,  describing  the  premises  by  lots 
numbered  on  such  map,  was  certain  and  definite,  and  need  not  yield 
to  particular  description  by  distances. 

,  PuMIc  lands  <@=>163 — ^Notice  of  possession  in  comptroller  vests  him  wtfh 
actual  possession. 

Where  the  lands,  the  title  to  which  weire  In  dispute,  were  wild,  vacant, 
forest  lands,  and  unfenced,  the  notice  of  possession  In  the  comptroller 
as  provided  by  statute  (Laws  1893,  c.  711,  8  13),  vested  him  with  actual 


Klley,  J.,  dissenting  In  part. 

Cross-Appeals  from  Judgment  on  Report  of  Referee. 

Action  by  the  People  of  the  State  of  New  York  against  the  Chateau- 
gay  Ore  &  Iron  Company  and  others.  Judgment  for  plaintiff,  entered 
on  report  of  referee,  and  defendants  appeal,  and  plaintiff  also  appeals 
from  so  much  thereof  as  adjudged  that  plaintiff  was  entitled  to  re- 
cover damages  for  the  actual  value  of  the  timber  only.    Affirmed. 

4^ss>FoT  other  cases  see  same  topic  &  KBT-NUMBER  in  aU  Key-Numbered  Digests  4  Indexes 
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Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCjdRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Lewis  E.  Carr,  of  Albany  (Frank  E.  Smith,  of  New  York  City,  of 
counsel),  for  appellant  Chateaugay  Ore  &  Iron  Co. 

Patrick  J.  Tierney,  of  Pattsburg,  for  appellants  O'Brien  and  Kellogg. 

Charles  D.  Newton,  Atty.  Gen.  (Benjamin  McClung,  Deputy  Atty.' 
Gen.,  of  counsel),  for  the  People. 

VAN  KIRK,  J.  The  action  is  brought  to  recover  damages  for 
trespass  and  cutting  timber  upon  state  lands  in  townshio  No.  5,  Old 
Military  Tract,  Clmton  county,  N.  Y.,  on  lots  130,  171,  190,  and  231, 
as  numbered  and  described  in  the  Haimah  Murray  map,  so-called, 
which  will  be  later  referred  to. 

At  the  time  this  action  was  begun  the  state  owned  a  block  of  lots 
in  the  southeast  corner  of  this  township.  The  Chateaugay  Ore  &  Iron 
Company,  defendant,  owned  a  block  of  lots  in  this  township  lying  west 
of  and  adjoining  the  state  lots  at  the  point  where  the  trespass  is  al- 
leged to  have  occurred.  The  dispute  in  this  action  is  over  the  location 
on  the  ground  of  the  dividing  line  between  these  two  blocks  of  lots. 
The  defendants  John  F.  O'Brien  and  George  C.  Kellogg  cut  the  tim- 
ber under  contract  with  the  defendant  Chateaugay  Ore  &  Iron  Com- 
pany, hereinafter  called. the  defendant  company. 

This  township  5  was  patented  by  the  state  to  William  Henderson  in 
1794.  The  title  thereto  in  1822  had  passed  to  Hannah  Murray  and 
John  L.  Norton  as  tenants  in  common ;  Hannah  Murray  owning  four- 
teen-fifteenths  and  John  L.  Norton  one-fifteenth,  of  the  township. 
These  tenants  in  common  determined  to  partition  the  township  and 
make  mutual  conveyances.  To  this  end  they  had  prepared  a  map.  With- 
out making  an  actual  survey  they  desired  to  make  an  actual  and  fair 
division  of  the  land.  Upon  this  map,  intended  to  represent  the  whole 
township,  the  area  was  divided  into  300  equal  lots,  numbered  consecu- 
tively from  1  to  300.  Twenty  of  these  lots  was  an  exact  one-fifteenth, 
and  280  of  these  lots  an  exact  fourteen-fifteenths,  of  the  township. 
John  L.  Norton  conveyed  to  Hannah  Murray  280  of  these  lots  by  num- 
ber, and  Hannah  Murray  conveyed  to  John  L.  Norton  20  of  these  lots 
by  number,  and  in  the  deed  of  Hannah  Murray  to  John  L.  Norton  it  is 
recited,  after  giving  the  numbers,  that  the  lots — 

"as  marked  in  green  on  the  map  hereunto  annexed  have  fallen  to  the  share 
of  and  have  been  drawn  by  the  said  John  L.  Norton,  and  all  of  the  said 
residue  as  marked  on  the  said  map  have  fallen  to  the  share  of  and  have 
been  drawn  by  the  said  Hannah  Murray." 

The  parties  then  attached  to  the  partition  deeds  copies  of  this  map, 
and  it  was  placed  of  record  with  the  deeds  in  Clinton  county  clerk's 
office. 

[1]  The  defendants  assume  that  this  Murray  map  represents  a  piece 
of  ground  exactly  10  miles  square,  and  that  each  of  the  300  lots  is  a 
rectangle  one  mile  north  and  south  and  one-third  of  a  mile  east  and 
west,  and  they  suggest  many  difficulties  that  must  arise  if  this  map  is 
used  as  a  means  of  identifying  the  lots;   that  this  map  must,  so  to 
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speak,  be  placed  on  the  township,  or  on  some  other  map,  and  adjust- 
ments of  location  and  area  of  lots  in  some  way  made ;  that  if,  for  ex- 
ample, the  northeast  comer  of  the  map  be  placed  on  the  northeast 
corner  of  the  township,  and  the  lots  are  of  the  size  the  defendants 
claim,  then  there  would  be  an  unallotted  strip  on  the  south  and  west 
sides  of  the  township.  Because  they  assume  the  township  to  be  ax- 
actly  10  miles  square,  when  in  fact  it  is  larger,  they  discuss  the  "en- 
larging" of  the  lots  as  conveyed  in  the  partition  deeds. 

The  error  in  defendants'  position  is  in  the  assumption  that  the  map 
repwesents  a  piece  of  land  10  miles  square,  rather  than  the  township. 
The  exact  area  of  the  township  not  being  known,  and  being  supposed 
to  be  about  10  miles  square,  the  only  means  of  partition  between  the 
cotenants,  without  going  to  the  large  expense  of  an  actual  survey,  and 
at  the  same  time  give  to  each  cotenant  his  full  proportionate  share  in 
area  and  in  value  as  far  as  possible,  was  to  divide  an  assumed  area 
into  a  number  of  equal  lots  and  then  draw  for  location  of  these  lots 
by  ntunber.  At  this  time  there  was  no  accurate  survey  of  the  town- 
ship. It  was  approximately  10  miles  square,  but,  whatever  its  area, 
Hannah  Murray  and  John  L.  Norton,  being  the  sole  owners  thereof, 
had  the  full  right  to  divide  the  land  therein  between  them  in  such 
manner  and  form  as  they  should  agree.  This  form  of  partition  was 
accepted,  without  regard  to  any  map  or  surveys  which  might  have 
been  made  theretofore,  and  without  regard  to  the  actual  dimensions 
of  the  township.  It  was  the  evident  intent  of  the  parties  that  each  lot 
should  be,  and  we  hold  it  was,  an  equal  one  three-hundredth  part  of 
the  township,  as  the  township  in  fact  existed.  It  cannot  be  supposed 
that  Hannah  Murray  and  John  L.  Norton,  after  making  the  partition 
deeds,  intended  to  leave  unallotted  parts  of  the  township  undisposed 
of,  which  should  remain  to  them  as  tenants  in  common.  The  comers 
of  the  township  are  known  and  located.  The  exact  length  of  each 
side  has  been  determined,  so  that  an  exact  means  of  determining  the 
location  upon  the  ground  of  each  lot  exists. 

Following  this  partition  and  division  of  the  township  there  were 
many  transfers  of  lots  within  the  township.  In  most  of  the  deeds  the 
description  refers  to  the  Hannah  Murray  map,  attached  to  the  parti- 
tion deeds,  and  to  the  lots  conveyed  by  numbers  on  that  map.  In 
1868  Edmund  Law  Rogers  had  become  the  owner  of  a  block  of  lots 
in  the  southeast  comer  of  the  township,  comprising  6  lots  north  and 
south  and  10  lots  east  and  west.  On  August  31,  1868,  he  executed 
a  deed  to  the  state  of  New  York,  which  contains  the  following: 

"Commencing  in  the  southeast  corner  of  township  No.  6,  Old  MUitary  Tract, 
Clinton  county,  N.  Y.;  thence  northerly  on  east  line  of  said  township  No. 
5  sl^  miles;  thence  west  three  and  one-third  miles;  thence  south  or  souther- 
ly six  miles,  fo  the  south  line  of  the  township  No.  6;  thence  east  in  said 
south  line  three  and  one-third  miles,  to  the  place  of  beginning;  ♦  ♦  •  it 
being  understood  that  this  conveyance  is  to  include  lots  •  •  •  130,  171, 
•  ♦  •  190,  231,  ♦  ♦  •  as  the  same  are  laid  down  on  the  Hannah  Mur- 
ray map,  so  called,  referred  to  in  the  partition  deed  of  the  township  between 
the  said  Hannah  Murray  and  John  -L.  Norton,  and  recorded  in  the  clerk's 
office  of  the  county  of  Clinton  in  Liber  H.  of  Deeds,  folio  158»  etc^  reference 
being  had  thereto." 
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On  May  4,  1881,  Andrew  Williams  and  Smith  M.  Weed  conveyed 
to  the  Chateaugay  Ore  &  Iron  Company  34  lots  in  township  5,  re- 
ferring to  the  deed  by  Hannah  Murray  to  James  J.  Rosevelt,  dated 
April  19,  1825,  for  a  description  of  the  lands  conveyed,  which  de- 
scription refers  to  the  lots  by  number  as  given  on  the  Hannah  Mur- 
ray map.  The  deed  does  not  include  lots  numbered  130,  171,  190, 
and  231,  but  it  does  include  lots  adjoining  these  lots  on  the  west, 
namely,  131,  170,  and  191.  A  copy  of  the  Hannah  Murray  map  is 
attached  to  this  deed.  It  thus  appears  that  both  the  plaintiff  and  the 
defendant  company  acquired  their  respective  lands  by  descriptions 
identifying  the  lands  by  the  lot  numbers  on  the  Hannah  Murray  map, 
and  each  derives  its  title  by  mesne  conveyances  from  Hannah  Mur- 
ray and  John  L.  Norton. 

[2]  The  defendant  company  urges  strongly  that,  in  the  deed  to  the 
state,  the  description,  giving  the  length  of  the  plot  of  ground  conveyed 
6  miles,  and  the  width  3^^  miles,  is  a  particular  description,  and  must 
prevail  over  that  portion  of  the  deed  which  refers  to  the  lots  intended 
to  be  conveyed  by  number.  It  is  now  known  that  the  township  is  some- 
thing more  than  10%  miles  north  and  south  and  more  than  11  miles 
on  the  south  side  east  and  west.  On  the  Hannah  Murray  map  there 
are  30  lots  across  the  south  side  of  the  township.  If  the  township 
were  10  miles  broad  east  and  west,  each  lot  would  be  one-third  of  a 
mile  in  width;  but,  since  the  township  is  11  miles  east  and  west,  each 
lot  is  something  in  excess  of  one-third  of  a  mile  in  width.  If  the 
west  boundary  of  the  block  of  lots  conveyed  to  the  state  is  3%  miles 
from  the  east  boundary  of  the  township,  it  would  not  include  the  lots 
in  dispute,  130,  171,  190,  and  231. 

The  purpose  of  a  description  in  a  deed  is  to  identify  the  lands  in- 
tended to  be  conveyed,  and  that  part  of  the  description  which  best 
identifies  the  land,  in  accordance  with  the  intent  of  the  parties,  is  the 
controlling  part  of  the  description.  The  description  in  the:  deeds  to 
the  plaintiff  and  the  defendant  company  by  lots  on  the  Hannah  Murray 
map  is  definite  and  precise,  and  permits  each  lot  to  be  located  upon 
the  ground,  and  these  descriptions  must  be  given  the  same  force  and 
effect  as  those  contained  in  the  partition  deeds.  The  referee,  there- 
fore, rightly  held  that,  under  the  aforesaid  deed  to  the  state,  the 
state  acquired  the  title  to  a  rectangular  piece  of  land  in  the  southeast 
corner  of  township  5,  the  east  side  of  which  rectangle  was  three-fifths 
of  the  length  of  the  township  north  and  south,  and  the  south  side  one- 
third  the  width  of  the  township  east  and  west.  An  examination  of 
the  Hannah  Murray  map  attached  to  each  of  these  deeds,  and  of  the 
map  as  filed  with  the  partition  deeds  in  the  clerk's  office  of  Clinton 
county,  would  have  disclosed  to  the  parties  this  fact.  In  Cambridge 
Valley  Bank  v.  Delano,  48  N.  Y.  326,  336,  the  court  said: 

"The  principle  of  equity  is  weU  settled  that  a  purchaser  of  land  is  charge- 
able with  notice,  by  implication,  of  every  fact  affecting  the  title,  which  would 
be  discovered  by  an  examination  of  the  deeds  or  other  muniment  of  title  of 
his  vendor,  and  of  every  fact  as  to  which  the  purchaser,  with  reasonable 
pradence  or  diligence,  ought  to  become  acquainted." 
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By  the  descriptions  in  the  aforesaid  deeds  to  the  state  and  to  the 
defendant  company  it  plainly  appears  that  there  is  no  piece  of  land 
between  the  state  land  and  the  defendant  company  land,  and  that  de- 
fendant company  did  not  acquire  title  to  lots  130,  171,  190,  and  231 
on  the  Hannah  Murray  map,  but  did  acquire  the  lands  next  adjoining 
those  lands  on  their  west  side,  and  that  the  dividing  line  between 
the  lands  of  the  plaintiff  and  defendant  company  was  a  line  running 
north  and  south  substantially  parallel  to  the  east  line  of  the  township 
and  one-third  of  the  distance  between  the  east  and  west  sides  of  the 
township.  The  defendant  company' has  raised  a  question  concerning 
the  title  to  lots  190  and  231,  but  a  careful  examination  of  the  evi- 
dence has  convinced  us  that  the  title  to  these  lots  is  in  the  state. 

[3]  The  lands,  the  title  to  which  is  in  dispute,  were  wild,  vacant, 
forest  lands,  and  unfenced.  In  December,  1894,  the  notice  of  pos- 
session in  the  comptroller,  as  provided  by  statute  (Laws  of  1893,  c 
711,  §  13),  was  duly  published,  and  lots  130,  171,  190,  and  231  in  this 
township  5  are  included  in  the  notice,  since  which  time  the  comptroller 
is  deemed  to  have  been  in  actual  possession  of  those  lots.  Saranac 
Land  &  Timber  Co.  v.  Roberts,  195  N.  Y.  303,  321,  88  N.  E.  753. 

Much  evidence  is  presented  by  defendants,  on  account  of  whi^h  they 
claim  that  the  construction  of  the  deed  above  ruled  is  inconsistent 
with  the  facts  and  will  occasion  much  confusion.  The  ruling  is  con- 
sistent with  the  position  the  comptroller  took  immediately  after  the 
deed  of  1868  was  taken  by  the  state,  and  with  the  position  generally 
maintained  by  the  state  and  by  those  generally  who  have  transferred 
lands  in  this  township.  If  will  be  impossible  in  an  opinion  of  any 
reasonable  length  to  go  into  detail  concerning  these  several  conten- 
tions; but  we  have  examined  the  record,  in  connection  with  the  ap- 
pellant's brief,  and  find  that  the  rulings  of  the  referee  were  justified. 

We  do  not  think  that  the  Johnson  line  of  1879  fixed  the  west  bound- 
ary of  the  state  lands  in  this  township.  Wfe  find  nothing  in  the  rec- 
ord justifying  a  finding  that  the  acts  of  Mr.  Johnson,  in  the  making  of 
a  survey  in  1879  and  in  marking  a  line,  were  done  by  authority  of  the 
state,  or  that  the  state  was  bound  by  any  of  his  acts  at  this  time  (Peo- 
ple V.  Santa  Clara  Lumber  Co.,  213  N.  Y.  61,  106  N.  E.  927;  Wells 
V.  Johnston,  171  N.  Y.  324,  63  N.  E.  1095),  or  that. there  has  been 
any  such  acquiescence  by  the  parties  in  the  so-called  Johnson  line  of 
1879  as  would  establish  this  line  as  the  west  boundary  line  of  the  state 
land.  The  survey  made  by  Johnson  in  1881  shows  that  the  width  of 
the  lots  on  the  Murray  map  was  in  excess  of  one-third  of  a  mile  by 
about  two  chains,  and  the  map  following  this  survey  establishes  the 
west  line  of  the  state  lands  a  considerable  distance  west  of  the  so-called 
Johnson  line  of  1879. 

An  examination  of  the  Murray  map  and  the  so-called  Vaughan 
map  discloses  that  it  would  be  quite  impossible  to  consider  the  lots  in 
the  Murray  map  as  subdivisions  of  the  lots  in  the  Vaughan  map.  Up- 
on the  Vaughan  map  the  north  half  of  the  township  was  divided  into 
rectangular  lots  one  mile  north  and  south  and  one-half  mile  east  and 
west,  and  in  the  south  half  into  rectangular  lots  one  mile  square ;  but 
the  lines  are  exceedingly  irregular  and  the  lots  of  uncqjaal  size.    We 
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are  unable  to  adjust  the  maps  one  to  the  other,  or  to  conclude  that  the 
Vaughan  map  can  in  any  way  affect  the  decision  in  this  case. 

Nor  need  this  decision  embarrass  other  landowners  in  township 
5.  Only  the  parties  to  this  action  are  bound  by  this  decision.  Such 
other  owners  of  land  hi  this  township  as  there  are  will  have  their 
cases  decided  upon  the  facts  shown.  The  Hannah  Murray  map  has 
been  of  record  since  1822,  subject  to  the  inspection  and  inquiry  of 
any  person  purporting  to  purchase  lands  in  the  township,  and  has 
been  referred  to  generally  in  conveyances  of  lands  within  the  township. 

The  award  of  damages  is  justified  by  tiie  evidence.  There  was  no 
dispute  as  to  the  quantity  of  timber  cut,  or  its  kind.  The  dispute  is 
as  to  the  value,  and  the  finding  of  the  referee  is  supported  by  the  evi- 
dence, under  the  correct  rules  governing  damages  in  such  cases.  The 
referee  was  justified  in  finding  that  the  plaintiff  could  recover  actual 
damage  only. 

The  judgment  should  be  affirmed,  without  costs  to  either  party. 
All  concur,  except  KILEY,  J.,  who  concurs  with  affirmance,  except 
as  to  the  amount  of  damages,  which  he  would  reduce  from  $3.25  to 
$2  a  cord. 


DUFEL  V.  STATE. 

(Supreme  Court,  Appellate  DivisioD,  Third  Department.    July  7,  1921.) 

1.  Eminent  domaio  <®=>124— Measure  of  damai^es  iw  appro|Niatlon  of  land 

for  eonstruction  of  dam  stated. 

Where  the  state  In  1013  took  physical  possession  of  land  under  Laws 
1903,  c.  147,  and  constructed  a  dam,  completed  in  1913,  constituting  a 
part  of  the  barge  caual,  but  did  not  make  actual  appropriation  under 
the  statute  until  March  29,  1917,  the  correct  measure  of  damages  is  the 
difference  in  the  value  of  the  land  immediately  before  the  fact  of  ai^- 
propria tion  if  the  land  had  not  then  been  subject  to  and  had  not  been 
overflowed,  and  the  value  of  the  property  as  it  was  immediately  after  the 
appropriation,  and  irrespective  of  the  mere  question  of  time;  the  dif- 
ference in  condition  being  the  test. 

2.  Eminent  domain  <^=>116 — Claim  for  loss  of  crops  and  for  value  of  land  mn 

propriated  held  not  a  duplication  of  damages. 

Where  the  state  took  physical  possession  of  land  in  1913  under  Laws 
1903,  c.  147,  but  did  not  make  actual  appropriation  under  the  statute 
until  1917,  a  claim  for  damages  to  crops  due  to  overflow  during  the  in- 
tervening years,  as  well  as  a  claim  for  the  value  of  the  land,  was  not  a 
duplication  of  damages,  since  the  owner  was  entitled  to  the  use  of  his 
land  until  the  value  of  the  same  had  been  i>aid  to  him. 

3.  States  ^=^174 — Claim  against  state  for  damage  to  crops  held  to  aecme 

at  end  of  crop  season  as  affecting  time  for  presentation;    "claim  ae- 
erued." 

Under  Code  Civ.  Proc.  S  264,  requiring  that  notice  of  intention  to  flle 
a  claim  against  the  state  must  be  filed  within  six-  months  after  such 
claim  shall  have  accrued,  a  claim  for  loss  of  crops  owing  to  overflow  of 
claimant's  land  "commencing  about  May  1,  1916,  and  continuing  to  this 
date,"  and  filed  November  27,  1916,  cannot  be  said  to  have  been  filed  more 
than  six  months  after  the  claim  accrued,  since  the  words  "claim  accrued" 
in  the  statute  do  not  mean  "cause  of  action  accrued,"  but  are  equivalent 

^ssFor  other  caBoa  see  same  toj^io  ft  KBT-NUMBER  in  all  Key-Numbered  Digeets  &  IndexeM 


Digitized  by 


Google 


760  189  NEW  YORK  8TJPPLBMBNT  (Sup.  Ct. 

to  the  words  "damage  accrued/'  and  damage  to  crops  accrues  dnrlhg  and 
at  the  end  of  the  crop  season. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Pbrases,  Ftet  and 
Second  Series,  Claim.] 

Appeal  from  Court  of  Claims. 

Claim  by  Henry  Dufel  against  the  State  of  New  York.  From  an 
order  and  judgment  of  the  Court  of  Claims  awarding  to  the  claimant 
$16,591.66  for  land  damages  and  loss  of  crops  and  of  the  use  of  land, 
defendant  appeals.    Unanimously  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (Carey  D.  Davie,  Deputy  Atty.  Gen., 
of  counsel),  for  the  State. 

Charles  E.  Hardies,  of  Amsterdam,  for  respondent 

VAN  KIRK,  J.  The  claimant  filed  four  claims  against  the  state, 
one  claim  being  for  the  land  appropriated  for  the  barge  canal,  and 
three  claims  being  for  injuries  to  crops  and  the  loss  of  use  of  land  prior 
to  the  statutory  appropriation.  Although  items  of  land  damages  were 
included  with  the  claims  for  loss  of  crops  and  the  use  of  the  land,  by 
agreement  of  counsel  in  open  court  those  items  were  abandoned/ and 
the  claim  for  land  damages  presented  under  the  general  claim  for  land 
appropriated;  also  all  the  claims  were  held  to  be  tried  together,  after 
the  statutory  appropriation  should  be  made  hy  the  state. 

The  claimant  is  the  owner  of  two  farms  m  Montgomery  county  in 
the  Mohawk  valley.  One  of  the  farms,  called  the  Dufel  farm,  contains 
160  acres,  100  acres  of  which  is  flat  land  bordering  upon  the  river;  the 
other  farm,  called  the  Zeilley  farm,  contains  133  acres,  of  which  33 
acres  is  flat  land  bordering  upon  the  river.  In  1912,  under  chapter  147 
of  the  Laws  of  1903,  the  Barge  Canal  Act,  the  state  began  the  construc- 
tion of  a  dam  across  the  Mohawk  river  about  one  mile  below  claim- 
ant's farms,  and  in  1913  completed  it.  The  state  did  not  appropriate, 
as  by  statute  provided,  such  of  claimant's  lands  as  it  intended  to  take 
permanently  until  March  29,  1917. 

Claim  No.  27S9-A  is  for  crops  and  loss  of  use  of  land  upon  the  two 
farms  in  1915 ;  claim  No.  14722  is  for  loss  of  the  crops  and  use  of  the 
lands  on  the  .'Dufel  farm ;  claim  No.  14723  is  for  similar  loss  on  the 
Zeilley  farm  in  1916;  and  claim  No.  15161  is  for  land  damages  under 
the  appropriation. 

[1]  The  state  objects  to  the  award  under  claim  No.  15161  on  the 
ground  that  the  measure  of  damages  for  the  taking  of  land  adopted  by 
file  court  was  erroneous.  The  appellant  entirely  mistakes  the  rule 
applied  hy  the  court.  The  value  of  the  land  in  the  year  1912  was  not 
considered.  The  state  had  taken  physical  possession  of  this  land  in 
1913 ;  but  it  did  not  make  its  actual  appropriation,  so  that  the  claimant 
could  be  paid  therefor,  until  March  29,  1917.  There  was  no  actual  dim- 
inution at  the  time  in  the  value  of  the  farm  hy  this  statutory  appropria- 
tion. The  damage  had  been  done  largely  by  the  previous  taking  and 
use  of  the  land  by  the  state.  If  the  claimant  was  required  to  literally 
prove  the  value  of  the  farm  immediately  before  the  statutory  appropria- 
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tion  and  immediately  after  the  statutory  appropriation,  to  establish  his 
damages,  the  two  values  must  have  been  practically  the  same.  The  rule 
adopted  by  the  court  is  the  usual  and  proper  rule  to  be  applied  in  such 
cases,  as  follows: 

"The  difference  in  the  value  of  these  farms  immediately  before  the  fact 
of  the  appropriation,  •  •  ♦  If  they  had  not  then  been  subject  to  being 
overflowed  and  were  not  overflowed,  and  the  value  of  the  property  as  it  was 
immediately  after  the  appropriation,  and  that  does  not  involve  the  ques< 
tion  of  time ;  it  is  a  difference  in  condition.** 

This  is  the  language  of  the  court  and  states  the  rule  which  the  ap- 
pellant apparently  contended  for  at  the  trial.  It  is  not  only  the  right 
rule,  but  one  which  the  state  should  insist  upon,  because  it  permits  the 
state  to  avoid  taking  advantage  of  its  own  wrong. 

[2]  The  appellant  also  claims  that  there  is  a  duplication  of  damages. 
It  argiies  that  the  claimant  has  recovered  for  each  year's  damages,  and 
now,  in  these  land  damages,  recovers  some  of  the  same  damages.  In 
this  the  appellant  is  mistaken.  The  recoveries  for  damages  before  the 
statutory  appropriation  were  solely  for  the  loss  of  the  use  of  the  land 
and  crops  destroyed.  The  state  waited  three  crop  years,  after  having 
actually  deprived  the  claimant  of.  the  use  of  his  land,  before  it  legally 
appropriated  the  land  and  became  liable  to  pay  therefor.  Plainly  the 
claimant  has  a  right  to  pay  for  the  use  of  his  land  up  to  the  time  he 
receives  his  compensation  for  the  land,  after  which  time  the  use  and 
earnings  of  the  compensation  take  the  place  of  the  use  of  the  land. 
There  is  no  duplication  in  the  damages  awarded. 

Complaint  is  made  as  to  the  amount  of  damages  fixed  under  claims 
2789-A  and  15161.  I  have  examined  the  evidence  offered  as  to  each  of 
these  claims,  and  the  evidence  sustaining  the  awards  is  entirely  suffi- 
cient. For  the  purpose  of  fixing  the  land  damages,  the  court  actually 
inspected  and  tested  the  land.  I  find  no  error  in  the  award  made  under 
either  claim. 

[3]  With  reference  to  claims  14722  and  14723  it  is  objected  that 
the  notice  of  intention  to  file  a  claim  was  not  filed  "within  six  months 
after  such  claim  shall  have  accrued."  Code  of  Civil  Procedure,  §  264. 
This  presents  the  one  difficulty  in  the  case.  In  each  claim  it  is  alleged 
that  the  closing  of  the  dam  for  the  beginning  of  canal  navigation  caus- 
ed the  waters  of  the  river  to  overflow  the  lands  of  the  claimant,  "com- 
mencing about  May  1,  1916,  and  continuing  to  this  date,"  by  reason  of 
which  claimant's  lands  were  injured,  crops  were  injured  and  destroyed, 
and  claimant  was  prevented  from  occupying  his  lands  and  cultivating 
them.  In  each  case  the  notice  of  intention  to  file  a  claim  was  filed 
November  27,  1916,  and  the  claim  itself  was  filed  December  2,  1916. 
The  obstruction  of  the  river  by  the  dam  constructed  by  the  state  was 
not  permanent.  The  dam  was  not  a  fixed  structure,  but  was  a  series  of 
gates,  one  or  all  of  which  could  be  raised  at  any  time.  At  the  close  of 
canal  navigation  in  the  fall  these  gates  were  raised,  and  at  opening  of 
navigation  in  the  spring  they  were  closed  and  the  waters  of  the  river 
above  the  dam  impounded,  and  it  was  intended  to  hold  tllem  substan- 
tially at  a  fixed  level.  This,  experience  has  taught,  is  not  possible. 
Heavy  rains  increase  the  volume  of  water  in  the  river,  and  the  level 
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of  the  pond  is  raised.  The  gates  cannot  be,  or  have  not  been,  so  ad- 
justed as  to  accommodate  this  increased  volume  and  maintain  a  fixed 
level.  Because  the  obstruction  is  not  permanent  and  does  not  cause  a 
continuous,  permanent  condition  of  flowage  on  the  claimant's  lands,  a 
number  of  the  cases  cited  by  the  appellant  do  not  apply. 

Section  264  of  the  Code  of  Civil  Procedure  applies  to  these  claims. 
The  conditions  imposed  by  this  section  are  jurisdictional  and  deter- 
mine the  status  and  right  of  the  litigant,  and  the  Court  of  Claims  had 
no  jurisdiction  to  hear  and  determine  these  claims  except  the  notice 
was  given  as  required  by  this  section  of  the  Code.  Buckles  v.  State  of 
New  York,  221  N.  Y.  418,  424,  117  N.  E.  811.  The  question  here  is: 
When  did  these  claims  accrue?  The  position  of  the  appellant  is  that 
each  claim  accrued  on  May  1,  1916;  and,  since  the  notice  of  intention 
to  file  a  claim  was  not  filed  until  November  27,  1916,  more  than  six 
months  had  expired.  These  claims  are  not  similar  to  Diligence  ac- 
tions, causing  personal  injuries,  in  which  the  cause  of  action  accrues 
when  the  wrongful  act  is  committed,  and  the  accrual  of  the  cause  of 
action  does  not  await  a  full  disclosure  of  the  injuries  and  their  extent. 
Nor  are  the  damages  claimed  occasioned  by  a  permanent  and  fixed 
structure.  In  this  case  the  wrong  was  a  continuous,  but  varying,  tres- 
pass during  the  canal  navigation  season,  which  is  also  the  crop  season 
each  year.  In  Reed  v.  State,  108  N.  Y.  407,  15  N.  E.  735,  a  similar 
question  was  decided.  The  state  had  constructed  a  reservoir  as  a  feed- 
er for  the  Erie  Canal.  Water  from  this  reservoir  passed  through 
gravel  soil  by  subterranean  channels  and  was  discharged  upon  the 
claimant's  land.    The  court  said  (108  N.  Y.  414,  15  N.  E.  738)  : 

"The  statute  of  Umitatlons  is  not  a  bar  to  this  claim.  The  claim  cannot 
be  maintained  upon  the  theory  of  a  permanent  appropriation  by  the  state  for 
canal  purposes  of  the  land  flooded.  The  cause  of  action  is  continuing,  and 
arises  from  time  to  time  as  injury  is  inflicted  upon  the  claimant's  property 
by  fresh  percolations  and  floods,  and  will  continue  until  the  cause  thereof 
ceases  to  exist." 

In  Folts  V.  State  of  New  York,  118  N.  Y.  406,  23  N.  E.  567,  the 
claim  was  for  damages  to  land,  growing  trees,  etc.,  in  making  repairs 
to  the  canal.  The  statute  of  limitations  there  considered  was  section 
2,  c.  321,  of  the  Laws  of  1870,  which  required  that  the  claimants  "shall 
file  their  claims  in  the  office  of  the  canal  appraisers  within  two  years 
from  the  time  said  damages  shall  have  accrued."  The  court  held  that, 
in  the  case  of  a  continuous  injury,  damages  accruing  within  the  two 
years  immediately  preceding  the  time  of  filing  the  claim  are  not  barred 
by  the  statute.  In  that  case  the  award  had  covered  some  damages 
which  accrued  more  than  two  years  before  the  claim  was  filed  and  the 
claim  was  sent  back  for  a  rehearing.  Under  the  decision  in  the  Folts 
Case,  it  seems  plain  to  us  that  the  claimant  can  recover  at  least  the  dam- 
ages which  he  suflFered  after  May  27,  1916,  six  months  before  he  filed 
his  notice  of  intention  to  file  a  claim.  The  question  here  is  as  to  the  • 
damages,  if  there  be  such,  which  accrued  between  May  1  and  May 
27,  1916.  The  expression  "claim  accrued"  is  not  identical  with  the 
expression  "cause  of  action  accrued."  The  claim  accrues  when  it 
matures^  and  the  words  "claim  accrued"  have  the  same  meaning  as 
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"damages  accrued."  Morally  the  state  should  be  held  liable  for  the 
injury  it  did  during  the  season  of  1916.  It  refrained  from  taking  such 
steps  as  would  permit  the  claimant  to  have  compensation  for  his  lands 
which  were  to  be"  taken,  and  the  state  alone  could  prosecute  those » pro- 
ceedings. The  injury  to  crops  is  an  injury  to  the  season's  crops,  and 
it  is  a  fair  construction  of  this  statute  that  his  claim  for  injury  to 
crops  and  for  the  use  of  crop  lands  accrues  during  the  crop  season 
and  is  accrued  at  the  end  of  the  season.  It  is  then,  and  then  only,  that 
his  damages  and  his  claim  have  matured — have  accrued.  Not  until 
then  can  he  know  the  conditions  of  the  season,  the  rains  or  drought,  to 
what  extent  his  lands  would  be  overflowed  and  made  sour  and  wet  by 
water  seeping  through  the  flat  lands  and  passing  through  the  drains 
which  he  had  placed  in  his  lands  under  higher  ground  to  lower  ground. 
Some  damages  were  suffered  before  and  some  after  May  27,  1916, 
but  it  would  be  practically  impossible  to  separate  those  damages  suf- 
fered before  May  27th  from  those  suffered  after  that  date,^  because 
the  damages  are  the  damages  of  the  season.  The  notices  of  intention 
to  file  the  claims  were  filed  within  the  time  limited. 

The  judgment  should  be  afiirmed,  with  costs.    All  concur. 


CITY  OF  SYRACUSE  v.  NEW  YORK  STATE  RYS. 

(Supreme  Court,  Special  Term,  Onondaga  County.    August  15,  1021.) 

1.  Street  railroads  9==>39— Municipal  consent  iMid  to  impose  duty  to  con- 

form rails  to  grade  clianges^ 

Where  consent  of  city  under  which  tracks  of  street  railway  were  con- 
structed provided  that  the  rails  thereof  should  at  all  times  conform  to 
the  grade  of  the  street  in  which  they  were  laid,  as  such  grade  was  then 
fixed  or  as  it  should  be  from  time  to  time  established  or  altered  by  the 
city,  it  was  the  duty  of  the  street  railway  company  to  conform  the  rails 
of  its  lines  to  the  grade  as  subsequently  altered  or  established,  in  yiew 
of  Const,  art  3,  |  18. 

2.  Railroads  <9s»9(l)— Street  railroads  €=»65^,  New,  voL  16  Key-No.  Series- 

Public  Service  Commissions  Law  applies  only  to  transportation  of  persons 
and  property. 

Public  Service  Commissions  Law,  S  50,  proyiding  for  regulation  of  re- 
pairs, Improvements,  changes,  etc.,  applies  to  the  regulation  of  the  con- 
struction, maintenance,  and  operation  of  railroads  and  street  railroads 
in  such  respects  only  as  affects  the  transportation  of  persons  and  property. 

3.  Mandamus  <@=»3(1)— Public  Service  Commission  held  not  to  have  exdwrive 

jurisdiction. 

Assuming  that  the  Public  Service  Conmdssion  has  jurisdiction  in  a  con- 
troversy between  a  street  railway  and  the  city  wherein  the  city  is 
seeking  to  make  the  street  railway  conform  its  tracks  to  a  changed  grade 
of  the  street  in  compliance  with  the  contract  between  them,  it  has  not  ex- 
clusive jurisdiction,  and  the  city  may  properly  resort  to  mandamus  in  the 
court 

4.  Mandamus  <&:7>15— Extent  of  debts  no  reason  for  not  oompelllng  street 

railway  to  oonfmm  tracks  with  grade. 

Whete  it  was  the  duty  of  a  street  railway  under  its  contract  with  a 
city  to  conform  its  tracks  with  an  altered  grade  of  the  street,  mandamus 
would  lie  to  compel  the  conformance,  although  the  jatreet  railway  had 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  DlgeeU  A  Indezee 
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llabilltiee  of  about  $900,000  and  cash  on  hand  of  only  $450,000,  and  the 
city  had  other  paving  work  in  prospect  upon  streets  which,  if  prosecuted 
all  at  once,  would  be  beyond  the  financial  ability  of  the  company,  where 
there  were  sufficient  funds  to  carry  out  the  project  in  question. 

Application  by  the  City  of  Syracuse  for  a  peremptory  writ  of  man- 
damus to  compel  the  New  York  State  Railways  to  conform  the  rails 
of  its  tracks  to  grade  of  street.    Motion  granted. 

Edmimd  H.  Lewis,  Corp.  Counsel,  of  Syracuse,  for  application, 

Gannon,  Spencer  &  Michell,  of  Syracuse,  opposed. 

CHENEY,  J.  The  city  of  Syracuse  makes  application  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  New  York  State  Railways  at  its 
own  expense  to  conform  the  rails  of  the  tracks  of  the  street  surface 
railway  owned  and  maintained  by  it  along  Manlius  street  in  the  city  of 
Syracuse  between  Butternut  street  and  Thomas  street  to  the  surface 
grade  level  or  crown  of  Manlius  street  as  laid  down  on  the  plans  for 
file  paving  said  street  now  under  way. 

The  moving  papers  show  that  the  city  has  taken  the  necessary  steps 
to  pave  the  street ;  that  the  contract  has  been  let  and  the  work  is  now 
progressing;  that  the  grade  of  the  pavement  as  planned  is  at  places 
above  and  at  others  below  the  existing  grade  of  the  street  railroad,  and 
to  construct  the  pavement  without  the  grade  of  the  tracks  being  made 
to  conform  to  that  of  the  pavement  would  result  in  a  dangerous  condi- 
tion and  materially  aflFect  the  usefulness  of  the  highway. 

[1]  That  it  is  the  duty  of  the  railroad  company  to  make  the  changes 
requested  there  can  be  no  question.  The  Constitution  (article  3,  §  18) 
provides  that  no  law  shall  authorize  the  construction  of  a  street  railroad 
in  a  street  without  the  consent  of  the  local  authorities  having  control 
thereof,  and  it  has  been  held  that  by  implication  that  section  empowers 
the  local  authorities  to  impose  the  conditions  under  which  such  consent 
may  be  granted  and  the  right  enjoyed.  People  v.  O'Brien,  111  N.  Y. 
1,  18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684.  The  consent  of 
the  city  of  Syracuse,  under  which  the  tracks  in  question  were  con- 
structed and  by  virtue  of  which  they  are  now  maintained  by  the  New 
York  State  Railways,  provides,  among  other  things : 

"All  of  said  rails  shaU  be  so  laid  that  the  upper  surface  thereof  shall  be 
flush  with  the  surface  of  the  street  where  they  are  laid,  and  shall,  together 
with  the  spaces  between  the  rails  and  between  the  tracks,  at  aU  times  con- 
form to  the  grade  of  the  street  in  which  they  are  laid,  as  such  grade  is  now 
fixed  or  as  it  shall  be  from  time  to  time  established  or  altered  by  the  dty 
of  Syracuse." 

The  Legislature  has  committed  to  the  common  council  of  the  city  of 
Syracuse  the  power  to  order  the  paving  of  the  streets  of  the  city  (Sec- 
ond Class  Cities  Law  [Consol.  Laws,  c.  53]  §  124;  Laws  of  1905.  c. 
684,  §§  19,  20),  and  has  provided: 

**The  work  of  aU  local  improvements  shall  be  performed  under  the  super- 
vision and  direction  of  the  commissioner  of  public  works  and  in  accordance 
with  plans  and  specifications  prepared  and  grades  eatabliahed  by  the  city 
engineer,  unless  otherwise  ordered  by  the  common  council." 

The  moving  papers  show  that  all  the  statutory  steps  have  been  taken 
to  authorize  3ie  paving  of  the  street,  the  plans  and  specifications  have 
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been  duly  adopted  and  the  grades  in  question  established,  and  all  the 
required  notices  have  been  given  to  the  railroad  company. 

The  railroad  company  claims  that  the  writ  of  mandamus  should  not 
issue  because  the  city  has  not  exhausted  all  its  other  legal  remedies,  in 
that  Public  Service  Commissions  Law  (Consol.  Laws,  c.  49)  §  50,  pro- 
vides an  adequate  legal  remedy  which  has  not  been  invoked  or  pursued. 
Section  50  of  the  Public  Service  Commissions  Law  provides : 

*'If  in  the  judgment  of  the  commission  having  jurisdiction,  additional 
tracks,  switches,  terminals  or  terminal  facilities,  stations,  motive  power,  or 
any  other  property,  construction,  apparatus,  equipment,  facilities  or  device 
for  use  by  any  common  carrier,  railroad  corporation  or  street  railroad  cor- 
poration in  or  in  connection  with  the  transportation  of  persons  or  property 
ought  reasonably  be  provided,  or  any  repairs  or  improvements  to  or  changes 
in  any  thereof  •  ♦  ♦  ought  reasonably  to  be  made,  or  any  additions  or 
changes  in  construction  should  reasonably  be  made  thereto  in  order  to  promote 
the  security  or  convenience  of  the  public  or  employes,  or  in  order  to  secure  ade- 
quate service  or  fadlities  for  the  transportation  of  passengers  or  property, 
the  commission  shall,  after  a  hearing  either  on  its  own  motion  or  after  com- 
plaint, make  and  serve  an  order  directing  such  repairs,  improvements,  changes 
or  additions  to  be  made  within  a  reasonable  time  and  in  a  manner  to  be  spec- 
ified therein,  and  every  common  carrier,  railroad  corporation  and  street  rail- 
road corporation  is  hereby  required  to  make  all  repairs,  improvements, 
changes,  and  additions  required  of  it  by  any  order  of  the  conunission  served 
upon  it." 

[2]  It  is  extremely  doubtful  whether  this  section  confers  upon  the 
Public  Service  Commission  power  to  act  under  circumstances  such  as 
are  disclosed  in  this  case.  The  section  applies  to  the  regulation  of  the 
construction,  maintenance,  and  operation  of  railroads  in  such  respects 
only  as  affect  the  transportation  of  persons  and  property  (People  ex  rel. 
New  York,  N.  H.  &  H.  R.  Co.  v.  Willcox,  200  N.  Y.  423,  94  N.  E.  212), 
and  the  Public  Service  Commission  itself  has  so  held.  Village  of  Mid- 
dleport  V.  N.  Y.  C.  R.  R.  Co.,  7  Pub.  Sen  Com.  Rep.  2d  Dist.  354;  City 
of  Oswego  V.  Empire  State  Ry.,  8  Pub.  Ser.  Com.  Rep.  2d  Dist.  393. 
Here  the  duty  the  performance  of  which  is  sought  to  be  enforced  arises 
rather  out  of  contract,  and  certainly  not  by  reason  of  the  Public  Service 
Commissions  Law.  The  change  sought  to  have  made  in  the  track  con- 
struction is  not  one  which  will  promote  the  security  or  convenience  of 
the  traveling  public  or  employes  or  secure  adequate  service  or  facilities 
for  the  transportation  of  passengers  or  property. 

[3]  It  is,  however,  unnecessary  to  decide  that  question;  for,  if  it 
be  conceded  that  the  Public  Service  Commission  would  have  jurisdic- 
tion to  order  the  changes  asked  here,  the  Court  of  Appeals  has  decided 
that  that  jurisdiction  is  not  exclusive,  and  in  a  case  very  much  like  the 
one  here  reversed  the  Appellate  Division  of  the  Supreme  Court  (193 
App.  Div.  92,  183  N.  Y.  Supp.  830),  which  had  set  aside  a  writ  of  man- 
damus, and  reinstated  the  writ  allowed  at  Special  Term  (110  Misc. 
Rep.  347,  181  N.  Y.  Supp.  301).  People  ex  rel.  City  of  New  York  v. 
Belt  Line  Ry.  Corporation,  230  N.  Y.  86,  129  N.  E.  217.  Judge  Crane 
in  the  opinion  states : 

"The  railway  corporation's  claim  is  that  It  cannot  be  compeUed  to  raise 
one  of  its  tracks  to  meet  the  changes  caused  by  repaving  unless  so  ordered  by 
the  Public  Service  Commission  acting  under  the  powers  delegated  to  it  by 
section  50  of  the  PubUc  Service  Ck)mmi6sions  Law   (Consol.  Law^  c  48). 
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Both  the  Greater  New  York  Charter  and  the  Public  Serylce  Commissions  Law 
emanate  from  the  same  source,  the  Legislature  of  the  state,  and»  so  far  as 
possible,  are  to  be  harmonized.  •  •  *  Fifty-Ninth  street  is  to  be  re- 
paired and  repavedi  and  the  duty  rests  upon  the  railroad  corporation  to  do  its 
share  of  the  repairing  under  this  law  as  necessity  requires.  Part  of  this 
work  consists  in  the  elevation  of  one  of  its  rails  to  meet  the  new  crown  or 
surface  established  by  the  plans.  Some  person  or  body  surely  has  power  to 
direct  and  control  these  matters.  It  cannot  be  that  such  work,  required  in 
the  interest  of  the  traveling  public,  must  rest  at  a  standstill  because  two 
(bodies  of  equal  authority  differ  as  to  requirements.  We  think  that  the  read- 
ing of  the  charter  provisions  in  connection  with  the  Railroad  Law  gives  to 
the  borough  president  and  the  city  authorities  the  right  to  repave  the  streets 
and  to  require  the  railway  corporation  to  do  its  part  and  place  its  rails  in 
such  fashion  as  to  render  the  street  safe  and  the  work  complete.  This,  of 
course,  is  assuming  that  all  such  work  is  reasonably  necessary,  and  that  the 
repair  of  the  street  is  undertaken  in  good  faith.  That  the  city  has  proceeded 
in  the  utmost  good  faith  to  repair  Fifty-Ninth  street  and  to  improve  it  by  a 
reasonable  change  in  the  crown  or  surface  of  the  highway  is  not  challenged  tn 
this  application.  The  respondent,  as  stated  in  the  letter  of  its  president, 
relies  upon  its  rights,  and  Insists  that  it  can  only  be  compelled  to  do  this 
work  by  order  of  the  Public  Service  Commission.  With  this  contention  we 
disagree,  and  think  that  the  order  made  by  the  Special  Term  was  quite 
Droper." 

[4]  Respondent  also  urges  that  the  writ  should  be  refused  because 
rt  is  financially  unable  to  perform  the  work,  the  construction  of  which 
is  sought  to  be  compelled  thereby,  and  invokes  the  application  of  the 
rule  laid  down  in  Public  Service  Commission,  Second  Dist.,  v.  Interna- 
tional Railway  Co.,  224  N.  Y.  631,  120  N.  E.  727,  that  mandamus  will 
not  issue  when  obedience  is  impossible.  A  careful  reading  of  the  op- 
posing affidavits  relating  to  this  subject,  which  on  this  application  for  a 
peremptory  writ  must  be  taken  as  true,  shows. that  the  facts  therein 
stated  do  not  bear  out  the  conclusion  therein  contained  "that  the  rail- 
way company  has  not  the  financial  means  to  proceed  with  the  track 
work  on  Manlius  street  as  required  by  the  notice  of  the  city  of  Syra- 
cuse, that  it  has  no  money  for  that  purpose  and  cannot  secure  moneys 
therefor,  and  that  it  cannot  do  such  track  work."  It  rather  appears 
that  it  is  not  financially  convenient,  rather  than  financially  impossible, 
for  the  railroad  to  do  the  work. 

It  appears  that  the  estimated  cost  of  this  construction  is  $35,070.  The 
cost  of  paving  the  railroad  strip  need  not  be  considered,  as  that  is  paid 
in  the  first  instance  by  the  city  and  collected  in  installments,  as  are  the 
other  costs  of  the  pavement  as  a  local  assessment.  It  also  appears 
from  the  financial  statement  of  May  1,  1921,  made  a  part  of  the  affi- 
davit, and  which  it  states  is  substantially  correct  as  of  the  date  of  the 
affidavit,  that  the  company  has  in  hand  cash  amounting  to  $444,634.29. 
It  is  true  that  the  affidavit  states  that  the  company  has  current  liabilities 
for  audited  accounts  and  wages  payable  amounting  to  $902,340.73,  and 
it  is  very  probable  that  it  would  be  much  more  convenient  and  satisfac- 
tory to  the  company  that  it  should  be  permitted  to  apply  its  cash  assets 
to  the  reduction  of  its  other  pressing  obligations;  but  that  is  very  far 
from  proof  that  it  would  be  actually  impossible  to  comply  with  the 
order  of  the  court,  if  made,  which  is  the  test  for  determining  whether 
the  writ  should  be  refused  in  the  discretion  of  the  court  for  3ie  reason 
claimed. 
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Neither  is  it  material  that  the  city  has  other  paving  work  in  prospect 
upon  streets  where  raihoad  tracks  of  respondent  are  situated,  and  the 
cost  of  reconstruction  of  those  tracks,  if  prosecuted  all  at  once,  would 
be  beyond  the  financial  ability  of  the  company.  It  is  to  be  expected  that, 
if  a  similar  application  should  be  made  to  compel  the  company  to  pro- 
ceed with  any  of  the  other  work,  the  court  would  take  into  considera- 
tion, in  determining  the  question  of  the  possibility  of  compliance,  any 
obligations  imposed  by  previous  orders  of  the  court.  The  present  pav- 
ing project  is  under  way,  and  is  now  halted  by  the  failure  to  rebuild 
the  tracks,  the  street  is  left  in  an  almost  impassable  condition,  and  the 
necessity  for  this  piece  of  work  is  urgent.  The  city  authorities  ^hould 
consider  the  practical  conditions  confronting  the  railroad  company,  and 
if  it  enters  upon  any  other  work  without  being  reasonably  assured  of 
the  ability  of  the  company  to  bear  its  share  of  the  burden,  it  can  have 
no  complaint  if  the  court  should  refuse  its  aid. 

The  motion  for  the  peremptory  writ  is  granted. 


(197  App.  Dlv.  887)     ' 

PEOPLE  ex  reL  WINSPEAR  v.  KREINHBDER  et  aL 

(Supreme  Coxat,  AppeUate  Division,  Fourtli  Department.    July  1,  1021.) 

1.  Mmddpal  corporaUoos  ^=>180(2)— Evideiice  insufficieiit  to  support  tharge 

of  neglect  of  duty  against  police  captain  reduced  to  rank  of  patrolman. 

Evidence  on  the  trial  of  charges  against  a  police  captain  reduced  to 
the  rank  of  patrolman,  held  insufficient  to  support  a  charge  of  neglect 
of  duty  through  failure  to  prefer  charges  against  a  patrolman  on  com- 
plaint. 

2.  Municipal  corporationB  <&»180<2)— Evidence  insufficient  to  sliow  police 

captain  reduced  to  rank  of  patrofanan  gave  interview  criticizing  suiieriors. 

Evidence  held  insufficient  to  show  that  a  police  captain  reduced  to  rank 
of  patrolman  violated  the  rules  of  the  department  by  giving  out  a  news- 
paper interview  criticizing  his  superiors. 

3.  Municipal  corporations  <S^180 (2)— Reduction  of  police  captain  to  rank 

of  patrolman  for  trivial  violation  of  rules  excessive. 

Where  a  police  captain  violated  the  rules  of  his  department  by  forward- 
ing directly  to  the  acting  mayor  a  letter  of  complaint  relative  to  a  cer- 
tain claimed  assignation  hotel  instead  of  forwarding  it  through  the 
office  of  the  chief  of  police,  such  violation  of  the  rules  was  so  trivial, 
set  over  against  a  long  record  of  faithful  service,  that  punishment  there* 
for  by  reducing  the  captain  to  the  rank  of  patrolman  was  excessive,  and 
will  not  be  permitted  to  stand. 

Writ  of  certiorari  by  the  People  of  the  State  of  New  York,  on  the 
relation  of  Robert  U.  Winspear,  against  Arthur  W.  Kreinheder,  acting 
mayor  of  the  City  of  Buffalo,  and  others,  to  review  trial  of  charges 
against  relator  as  police  captain  before  respondent  acting  mayor.  De- 
termination of  the  acting  mayor  annulled  and  relator  reinstated  as 
police  captain. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  DA- 
VIS,  JJ. 

0s»FOr  other  cases  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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Kent,  Cummings  &  Means,  of  BuflFalo  (Ralph  S.  Kent,  of  Buflfalo,  of 
counsel),  for  relator. 

William  S.  Rann,  Corp.  Counsel,  of  Buffalo  (Frank  C.  Westphal,  of 
Buffalo,  of  counsel),  for  defendants. 

DAVIS,  J.  The  relator  is  a  captain  of  the  Third  police  precinct  of 
the  city  of  Buffalo.  On  October  20,  1920,  charges  were  formally  pre- 
ferred against  him  by  the  chief  of  police.  A  trial  was  had  before  the 
acting  mayor,  beginning  on  November  4,  and  a  decision  was  made  No- 
vember 11,  finding  the  relator  guilty  of  the  charges,  and  he  was  pun- 
ished by  being  reduced  from  the  rank  of  captain  to  that  of  patrolman. 

The  first  question  presented  involves  the  right  of  the  acting  mayor  to 
hear  and  to  sit  in  judgment  on  the  charges  preferred  against  the 
relator.  The  counsel  for  the  relator  objected  to  proceeding  to  trial 
before  .the  acting  mayor  on  the  ground  that  he  was  disquahfied,  because 
the  charges  in  part,  at  least,  arose  out  of  personal  controversies  between 
the  accused  and  the  acting  mayor,  and  the  latter  had  prejudged  the 
case ;  and  in  eflEect  the  charges  were  being  tried  before  the  man  who  in- 
stigated them. 

There  is  ample  authority  in  cases  of  this  character  that  a  person 
shall  not  sit  as  judge  in  a  case  where  he  is  interested,  and  that  the  ac- 
cuser may  not  also  be  the  judge.  People  ex  rel.  Hayes  v.  Waldo,  212 
N.  Y.  158,  105  N.  E.  961 ;  People  ex  rel.  Pond  v.  Trustees,  4  App. 
Div.  399,  39  N.  Y.  Supp.  607 ;  People  ex  rel.  Miller  v.  Elmendorf ,  51 
App.  Div.  173,  64  N.  Y.  Supp.  775. 

But  the  evidence  produced  is  hardly  sufficient  to  make  a  case  of  ab- 
solute disqualification.  The  rulings  on  the  admissibility  of  evidence 
were  apparently  free  from  bias  and  made  in  a  spirit  of  fairness.  But 
the  facts  developed  as  to  personal  controversies  between  the  acting 
mayor  and  the  relator  in  relation  to  the  charges  and  the  cross-examina- 
tion of  the  latter  by  the  former  as  to  transactions  involving  a  question 
of  veracity  between  them  are  sufficient  to  indicate  that  the  atmosphere 
of  the  trial  was  not  what  we  ordinarily  expect  when  a  just  decision  is 
reached. 

There  were  other  disinterested  officials  to  whom  the  duty  of  passing 
on  these  charges  might  have  been  delegated.  And  where  an  official's 
qualifications  to  hear  the  charges  are  questioned,  and  where  he  may  be  a 
witness  to  material  facts  on  the  trial  and  he  is  without  judicial  ex- 
perience or  training,  his  insistence  upon  presiding  at  the  trial  himself 
makes  necessary  a  more  critical  examination  of  the  evidence  to  deter- 
mine whether  or  not  the  official  presiding  has  consciously  or  uncon- 
sciously been  influenced  by  his  personal  interest  in  the  controversy. 

Stripped  of  their  technical  language,  the  charges  (five  in  number)  in 
brief  are  as  follows :  That  the  relator  failed  to  obey  certain  rules  of 
the  police  department  in  preparing  and  presenting  charges  against  Offi- 
cer Obertean,  a  patrolman  in  his  precinct,  as  he  was  ordered  to  do  by 
the  chief  of  police  (two  of  the  charges  cover  this  same  subject) ;  that 
he  gave  an  interview  to  a  newspaper  wherein  he  censured  the  acting 
mayor,  contrary  to  a  rule  of  the  department ;  that  the  chief  of  police 
received  a  letter  containing  a  complaint  which  he  sent  to  the  relator 
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with  directions  to  investigate  the  statements  in  the  letter  and  report 
thereon,  and  that  he  failed  and  neglected  to  so  investigate  and  report, 
but  caused  the  letter  to  be  delivered  to  the  acting  mayor,  in  violation  of 
the  rules;  and  that  the  sending  of  said  letter  directly  to  the  acting 
mayor,  without  having  the  communication  passed  through  the  imme- 
diate commanding  officer,  was  a  violation  of  another  rule  of  the  depart- 
ment. 

This  simple  statement  of  the  charges  indicates  that  they  are  in  their 
nature  of  the  most  technical  and  unstibstantial  character.  Speaking 
generally,  there  is  nothing  in  them  that  pertains  to  inefficiency,  mis- 
conduct, or  corruption  in  Uie  performance  of  police  duty.  At  best,  they 
represent  a  breach  of  certain  rules  of  the  department.  It  does  not  ap- 
pear how  many  rules  there  are  for  the  government  of  the  department, 
but  one  offered  in  evidence  is  No.  518.  It  ought  not  to  be  difficult  at 
any  time  to  discover  a  technical  violation  of  one  or  more  of  these  nu- 
merous rules.  The  charges  were  made  against  a  man  who  had  an 
excellent  police  record  for  upwards  of  19  years,  during  which  time  he 
had  risen  from  patrolman  to  captain.  These  facts,  taken  in  connection 
with  the  severe  punishment  visited  on  the  relator,  naturally  arrest  at- 
tention and  invite  inquiry  into  the  circtunstances  leading  to  such  result. 

Some  reasons  are  not  far  to  seek.  The  relator  was  captain  of  what 
is  known  as  the  "vice  squad,"  and  in  his  district  were  located  the  greater 
number  of  the  disorderly  houses  of  the  city.  He  was  appointed  as 
captain  of  that  precinct  by  the  predecessor  of  the  actine  mayor,  to  wipe 
out  the  lawlessness  of  the  district,  and  he  was  evidently  diligent  in  the 
perfonnance  of  that  duty.  But  he  seems  to  have  differed  with  one 
temporarily  in  superior  authority  as  to  the  methods  of  dealing  with 
vice  and  incurred  his  displeasure.  There  is  little  doubt  from  the  evi- 
dence that  the  acting  mayor  believed  that  the  correct  method  of  dealing 
with  the  social  evil  was  by  segregation  of  these  lawless  elements  in 
districts,  which,  of  course,  could  not  be  done  without  express  or  im- 
plied relaxation  of  law  enforcement,  and  that  Capt.  Winspear  believed 
in  ceaseless  attacks  on  vice  wherever  found.  They  represented  two  con- 
flicting ideas  engaged  in  a  never-ending  struggle  in  municipal  govern- 
ment, the  so-called  'liberal"  policy  which  recognizes  that  vice  and 
crime  must  always  exist  and  should  be  temporized  with,  and  the  policy 
of  strict  enforcement  which  believes  in  unceasing  war  on  the  criminal 
and  vicious  elements  in  society.  There  is  no  harmony  to  be  had  be- 
tween these  schools  of  thought  There  can  be  no  reasonable  doubt 
that  the  charges  against  the  relator  grew  out  of  this  conflict  of  ideas. 

[  1  ]  The  facts  relative  to  the  charge  against  Patrolman  Obertean  are 
briefly  these :  Obertean  was  a  member  of  the  vice  squad  with  a  good 
record.  He  became  involved  in  an  altercation  with  some  men  at  a 
restaurant  in  his  district.  These  men  wrote  out  some  statements 
charging  that  Obertean  was  intoxicated  and  committed  an  assault  upon 
them,  and  these  unverified  statements  came  into  the  hands  of  the  chief 
of  police.  He  sent  them  in  a  sealed  envelope  by  messenger  to  Capt. 
Winspear.  They  were  left  on  his  desk,  the  captain  being  absent  at  the 
time.  He  did  not  receive  them  until  the  next  day,  and  it  appears  that 
tiie  envelope  had  been  opened  and  some  of  the  statements  taken  out 
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before  they  reached  his  hands.  By  whom  they  were  taken  does  not  ap- 
pear. It  is  claimed  that  there  was  some  indorsement  on  these  papers 
directing  the  relator  to  prepare  and  present  charges  against  Obertean, 
but  the  relator  claims  that  indorsement  was  on  no  papers  that  came  into 
his  actual  possession.  He  immediately  began  an  investigation  as  to  the 
truth  of  the  charges.  He  learned  that  two  of  the  men  making  the 
charges  were  convicted  criminals,  one  having  been  convicted  of  a  felo- 
ny. Another  was  a  man  of  apparently  no  character.  From  independent 
witnesses  he  ascertained  that  Obertean  was  not  intoxicated,  and  on  the 
subsequent  trial  before  the  acting  mayor  Obertean  was  acquitted  of  that 
charge.  As  to  whether  or  not  the  assault  charged  was  a  justifiable  one 
does  not  sufficiently  appear.  Within  two  days  from  the  time  relator 
actually  received  them  the  chief  of  police  recalled  the  papers,  and  the 
charges  were  preferred  against  Obertean  by  an  inspector  who  had  co- 
ordinate authority.  The  chief  testifies  that  he  never  directed  the  rela- 
tor to  prepare  the  charges.  He  would  have  been  entitled  to  a  reason- 
able time  to  investigate  the  matter  and  prepare  the  charges  which  he 
must  sign  and  verify  upon  oath,  and  this  charge  of  neglect  of  duty  as 
preferred  is  not  supported  by  the  evidence. 

[2]  The  charge  relative  to  the  interview  in  the  newspaper  has  even 
less  substantial  foundation.  After  Winspear  had  been  suspended  and 
before  charges  were  actually  preferred,  and  while  the  whole  matter 
was  a  subject  of  public  interest  in  Buflfalo,  an  official  of  a  Sunday  news- 
paper called  Winspear's  residence  on  the  telephone  and  asked  for  a 
photograph  which  they  might  publish  in  connection  with  the  interesting 
developments  in  the  police  department,  and  said  that  he  would  send 
a  messenger  for  it.  Shortly  thereafter  an  18  year  old  boy  appeared  at 
Winspear's  home,  and  there  was  some  discussion  about  the  photograph. 
There  was  a  few  minutes  conversation  between  him  and  Capt.  Winspear 
relative  to  the  police  situation,  during  which  no  notes  were  taken,  and 
the  boy  departed  with  the  photograph.  Subsequently  he  and  another 
man,  who  was  not  present,  wrote  up  an  account  of  the  friction  in  the 
police  department  and  assumed  to  quote  Capt.  Winspear.  This  article 
was  revised  by  still  another  man,  and  was  finally  printed.  Evidence 
that  the  relator  gave  out  an  interview  criticising  his  superiors  is  entirely 
lacking. 

The  other  charges  have  to  do  with  a  raid  made  by  Capt.  Winspear  on 
the  Victoria  Hotel,  which  it  was  charged  was  a  house  of  assignation. 
The  clerk  and  12  inmates  pleaded  guilty  to  criminal  charges,  and  thus 
justified  the  raid.  Some  unknown  citizen  wrote  a  letter  to  the  chief  of 
police  commending  the  police  for  raiding  this  place,  and  stating  that 
many  people  were  inquiring  why  they  did  not  raid  Heinike's  Hotel, 
which  he  claimed  to  be  a  place  of  the  same  character.  This  letter  the 
chief  of  police  sent  through  an  inspector  to  Capt.  Winspear,  with  di- 
rections to  investigate.  There  had  been  some  controversy  between  the 
acting  mayor  and  the  captain  relative  to  these  places,  and  as  to  the 
methods  the  latter  was  employing  in  closing  them.  Apparently  the  cap- 
tain desired  to  call  to  the  acting  mayor's  attention  the  fact  that  there 
was  some  public  approval  of  his  methods,  so  he  sent  an  officer  with  the 
letter  to  the  acting  mayor  with  a  note  of  his  own,  asking  the  latter  to 
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read' it  as  a  matter  of  interest  to  him,  and  to  then  return  it  by  the  bear- 
er so  that  the  matter  could  be  investigated.  The  acting  mayor  appar- 
ently became  angry  and  kept  the  letter.  The  evidence  is  that  the  re- 
lator proceeded  with  his  investigation,  and  there  is  no  foundation  for 
the  charge  that  he  failed  and  neglected  to  make  the  investigation  order* 
ed  by  the  chief  of  police. 

[3]  But  the  learned  counsel  for  the  respondent  says  that  the  last 
charge  is  the  most  important  of  all,  and  that  under  the  rules  of  the 
department,  if  the  relator  wanted  the  acting  mayor  to  see  the  letter,  he 
should  have  sent  it  back  through  the  office  of  the  chief  of  police,  and  in 
calling  it  directly  to  his  attention  he  grievously  offended  against  the 
rule  and  discipline  of  the  department.  This  may  have  been  a  technical 
violation  of  the  rule,  although  it  is  doubtful  if  it  was  intended  to  apply 
to  an  incident  of  this  nature.  It  undoubtedly  is  intended  to  apply  to 
formal  official  communications.  Very  likely  it  would  have  been  a  sim- 
ilar violation  if  the  captain,  with  the  letter  in  his  pocket,  had  shown  it 
to  the  acting  mayor  had  they  met  on  the  street.  But  the  charge  is  tech- 
nical and  trivial,  and  even  in  military  life  a  commanding  officer  who 
would  reduce  to  the  ranks  a  subordinate  with  a  long  record  of  faithful 
service  for  such  a  slight  infraction  of  military  discipline  would  be 
deemed  a  martinet.  All  the  punishment  that  Such  an  offense  would 
merit  would  be  a  reprimand,  or  at  most  a  fine  of  a  few  days'  pay. 
There  was  apparently  no  conscious  violation  of  any  rule  or  omission 
of  any  duty  on  the  part  of  the  relator,  and  it  is  hardly  worth  while  to 
ingrait  such  rigid  military  rules  upon  our  civil  system,  even  in  a  depart- 
ment semimilitary  in  its  character. 

In  People  ex  rel.  Devaney  v.  Greene,  89  App.  Div.  296,  at  page  299, 
85  N.  Y.  Supp.  866,  869,  Woodward,  J.,  gays : 

"While  it  is  true  that  the  statute  vests  the  discretion  in  the  police  com- 
missioner of  determining  the  punishment,  it  is  hardly  possible  that  the  Leg- 
islature intended  that  the  extreme  penalty  should  under  ordinary  circum- 
stances be  visited  upon  a  police  officer  for  a  mere  technical  violation  of  a  rule 
which  is  not  shown  to  have  prejudiced  any  rights  of  the  pubUc  or  interfered 
with  the  proper  discipline  of  the  department." 

See,  also,  People  ex  rel.  Gannon  v.  McAdoo,  117  App.  Div.  438,  102 
N.  Y.  Supp.  656;  People  ex  reL  Brennan  v.  Bingham,  130  App.  Div. 
710,  lis  N.  Y.  Supp.  639.  And  in  People  ex  rel.  Shires  v.  Magee,  57 
App.  Div.  281,  at  page  283,  67  N.  Y.  Supp.  906,  908,  Smith,  J.,  says: 

"The  counsel  for  the  defendant  has  pressed  upon  our  attention  the  argu- 
ment that  this  conviction  should  be  sustained  in  order  to  maintain  the  disci- 
pline of  this  commissioner  in  the  police  force.  The  importance  of  such  disci- 
pline is  recognized.  Far  more  effective  to  maintain  such  discipline,  how- 
ever, would  be  fair  and  impartial  action  on  the  part  of  the  commissioner,  than 
to  sustain  a  conviction,  unwarranted  either  by  law  or  by  fact.** 

We  have  reached  the  conclusion  that  the  facts  established  on  the 
trial  did  not  warrant  the  findings  made  by  the  acting  mayor  or  his  de- 
termination that  the  relator  should  be  punished  by  reduction  in  rank. 
The  findings  of  fact  made  by  him  are  therefore  disapproved,  as  is  his 
conclusion  that  the  relator  was  guilty  of  all  the  charges. 

Having  reached  a  conclusion  on  the  merits,  it  is  unnecessary  to  con- 
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sider  the  question  raised  by  the  relator's  counsel,  whether  the  proce- 
dure adopted  in  making  the  charges  was  regular  in  respect  to  the  time 
in  which  they  should  be  preferred  after  the  order  was  made  suspend- 
ing relator. 

The  determination  of  the  acting  mayor  should  be  annulled  and  die 
relator  reinstated,  with  costs.    All  concur;  HUBBS,  J.,  in  residt  only. 


(116  Misc.  Rep.  449) 

PEOPLE  ex  ret.  SHELDON  ei  aL  ▼.  BOARD  OF  APPEALS  OF  CSTY  OF 

NEW  YORK  et  ai.  (FARMERS'  LOAN  &  TRUST  CO^  loterFeoer) . 

(Supreme  Ck)urt,  Special  Term,  New  York  County.    May,  1921.) 

L  Municipal  oorporaiions  4d=>601— Power  to  fix  zones  and  creoto  use  db- 
tricts  in  board  of  estimate  and  apportionment^  eseepi  as  delegated  to 
iMMurd  of  appeaJa 

The  power  to  fix  zones  and  create  the  several  use  districts  resides  whol- 
ly in  the  board  of  estimate  and  apportionihent,  except  in  so  far  as  that 
body  may,  under  Laws  1917,  c.  601,  amending  Laws  1916,  c.  497,  §  242-a, 
have  delegated  to  the  board  of  appeals  the  right  to  vary  the  application  of 
*  the  use  district  regulations  adopted  by  the  board  of  estimate  and  appor- 
tionment. 

t.  Municipal  coiporations  (^^601 — Zone  reguladon  of  iMMird  of  estimate  and 
apportionment  may  not  be  repealed  by  action  of  l)oard  of  appeals  under 
guise  of  varianee. 

No  zoning  regulation  adopted  by  the  board  of  estimate  and  appor- 
tionment may  in  effect  be  repealed  or  set  at  naught  by  the  board  of  ap- 
j>eals,  by  action  taken  in  the  guise  of  a  variance  in  application  of  the  use 
district  regulations,  under  a  delegated  right  granted  to  them  by  the  board 
of  estimate  and  apportionment,  under  Laws  1917,  c.  601,  amending  Laws 
1916,  c.  497,  S  242rti. 

8.  Munidpal  corporations  ^s>691— Action  of  iMMird  of  appeals  in  permitClng 
business  use  of  property  set  aside  by  board  of  estimato  and  apportionment 
for  residence  use  lield  improper. 

Where  that  part  of  a  party's  property  facing  an  avenue  was  placed  in 
the  residence  use  zone  by  the  board  of  estimate  and  apportionment,  while 
the  portion  of 'the  party's  land  in  the  same  block  lying  back  from  the 
avenue  was  in  a  business  use  district,  held,  that  the  board  of  appeals 
could  not,  under  guise  of  a  variance,  permit  the  use  of  such  party's  lots 
up  to  such  avenue  for  business  use  to  the  detriment  of  the  residence  prop- 
erty across  the  street. 

Certiorari  by  the  People,  on  the  relation  of  George  R.  Sheldon  and 
others,  to  review  a  determination  of  the  Board  of  Appeals  of  the  City 
of  New  York,  constituted  under  chapter  14-a  of  the  Greater  New  York 
Charter  as  amended  (Laws  1920,  c.  348),  and  John  P.  Leo  and  others, 
as  members  thereof,  impleaded  with  William  Waldorf  Astor,  in  which 
the  Farmers'  Loan  &  Trust  Company,  as  executor,  intervened.  Writ 
of  certiorari  sustained. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  (Edmund  L.  Baylies 
and  Edwin  De  T.  Bechtel,  both  of  New  York  City,  of  counsel),  for  re- 
lators. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  T. 
Kennedy,  of  New  York  City,  of  counsel),  for  Board  of  Appeals. 

<|s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  DigeeU  ft  Indexes 
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CadwaladcT,  Wickersham  &  Taft,  of  New  York  Qty  (Henry  W. 
Taft,  of  New  York  City,  of  counsel),  for  Farmers'  Loan  &  Trust  Co. 

MUIXAN,  J,  [1]  Certiorari  to  review  a  determination  of  the 
board  of  appeals  permitting  the  erection,  partly  in  a  business  zone  and 
partly  in  a  residence  zone,  of  a  proposed  building  of  a  business  charac- 
ter. The  power  to  fix  the  zones,  and  create  the  several  use  districts, 
resides  wholly  in  the  board  of  estimate  and  apportionment,  except  in 
so  far  as  that  body  may,  under  the  statute  (Laws  of  1917,  c.  601,  amend- 
ing section  242-a  of  chapter  497,  Laws  of  1916)  have  delegated  to  the 
board  of  appeals  the  right  to  vary  the  application  of  the  use  district 
regulations  adopted  by  the  board  of  estimate  and  apportionment. 

[2,  3]  The  board  of  estimate  and  apportionment,  placed  the  property 
on  the  easterly  side  of  Madison  avenue,  between  Thirty-Fifth  and 
Thirty-Sixth  streets,  in  a  district  restricted  to  residence  use.  It  placed 
in  the  same  use  district  the  property  on  the  westerly  side  of  Madison 
avenue,  between  Thirty-Fifth  and  Thirty-Sixth  streets,  and  running 
westwardly  to  a  point  100  feet  west  of  the  westerly  line  of  Madison 
avenue.  It  placed  in  a  business  use  district  the  property  adjoining,  on 
the  west,  the  last-mentioned  property  and  running  westwardly  to  a 
point  beyond  the  westerly  line  of  the  property  owned  by  Astor.  Astor's 
plot  is  bounded  on  the  east  by  the  westerly  line  of  Madison  avenue,  on 
the  south  by  Thirty-Fifth  street,  on  the  north  by  Thirty-Sixth  street, 
and  on  the  west  by  lines  parallel  with  Madison  avenue  and  245  feet 
(at  Thirty-Fifth  street)  and  220  feet  (at  Thirty-Sixth  street)  westerly 
from  the  westerly  line  of  Madison,  avenue.  He  applied  to  the  super- 
intendent of  buildings  for  permission  to  erect  a  business  building 
covering  that  entire  plot  so  owned  by  him.  Upon  denial,  he  appealed 
to  the  board  of  appeals,  and  that  board  made  an  order  granting  him  the 
right  he  sought,  its  resolution  containing  certain  restrictions  as  to 
height,  shape  and  architectural  features  of  the  proposed  building. 

The  sole  question  before  me  is  whether  the  board  of  appeals,  in  al- 
lowing that  invasion  of  a  residence  district  by  a  business  use,  ex- 
ceeded the  powers  delegated  to  it  by  the  board  of  estimate  and  appor- 
tionment. If  it  did  exceed  its  powers,  its  order  is  not  sustainable.  If 
it  acted  within  its  powers,  its  action  cannot  be  questioned.  It  is  wholly 
a  question  of  jurisdiction.  The  original  source  of  the  variance  powers 
possessed  by  the  board  of  appeals  is  the  statute  of  1917,  referred  to. 
That  statute  provided  that  the — 

''regulations  of  the  board  of  estimate  and  apportlenment  may  provide  that 
the  board  of  appeals  may  determine  and  vary  their  application  in  harmony 
with  their  general  purpose  and  intent  and  in  accordance  with  general  or  spe- 
cific rules  therein  contained." 

Acting  thereunder,  the  board  of  estimate  and  apportionment,  in  1917, 
by  an  amendment  to  its  zoning  resolution  of  1916,  provided  that  the 
board  of  appeals  "may,  in  appropriate  cases,  after  public  notice  and 
hearing,  and  subject  to  appropriate  conditions  and  safeguards,  deter- 
mine and  vary  the  application  of  the  use  district  regulations  herein 
established  in  harmony  with  their  general  purpose  and  intent,   as 
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follows/'  and  then  follow  eight  lettered  clauses  or  subdivisions,  the  only 
one  of  which  that  is  in  point  here  being  subdivision  *'c."  That  provi- 
sion, concededly  controlling  the  decision  here,  reads  in  full : 

''Permit  the  extension  ot  an  existing  or  proposed  building  into  a  more  re- 
stricted district  under  sucli  conditions  as  will  safeguard  the  character  of  the 
more  restricted  district" 

The  relators  are  the  owners  of  the  residence  properties  situate  on  the 
east  side  of  Madison  avenue,  opposite  the  Madison  avenue  side  of  the 
proposed  business  building  in  question,  and  numerous  other  owners  of 
residence  properties  in  the  same  residence  use  district.  It  is  their  con- 
tention that  what  the  board  of  appeals  has  construed  as  a  variance  is, 
in  fact,  an  amendment  or  substitution;  and  their  argument  seems  to 
'  me  to  be  unanswerable.  For  reasons  that  may  have  been  good  or  bad, 
but,  in  any  case,  with  which  a  court  may  not  concern  itself,  the  board 
of  estimate  and  apportionment  placed  the  Madison  avenue  front  at  the 
point  in  question  in  a  residence  zone.  Concededly,  of  course,  as  be- 
tween a  residence  zone,  and  a  zone  of  the  least  objectionable  business 
use,  the  former  is  the  *'more  restricted."  The  plain  intent  and  purpose 
both  of  the  Legislature  and  the  board  of  estimate  and  apportionment, 
seems  to  me  to  have  been  merely  to  permit  of  the  amehoration  of  the 
rigors  of  necessarily  general  zoning  regulations  by  eliminating  the  ne- 
cessity for  a  slavish  adherence  to  the  precise  letter  of  a  regulation  where, 
in  a  given  case,  little  or  no  good  on  the  one  side,  and  undue  hardship 
on  the  other,  would  result  from  a  literal  enforcement.  It  would  be 
difficult,  as  well  as  unprofitable,  to  lay  down  any  precise  limits  to  the 
powers  conferred  under  subdivision  "c."  But  it  is  quite  safe  to  say  that 
no  zoning  regulation  adopted  by  the  board  of  estimate  and  apportion- 
ment may  in  effect  be  repealed  or  set  at  naught  by  the  board  of  appeals 
by  action  taken  in  the  guise  of  a  variance.  * 

Was  this,  then,  a  variance?  We  are  dealing  with  a  subject  that  re- 
quires no  special  knowledge.  Every  one  must  know  that  the  residential 
character  of  the  properties  on  the  east  side  of  Madison  avenue  cannot 
but  be  appreciably  lessened  in  desirability  for  residential  purposes  by 
the  construction  of  a  business  building  opposite  them,  on  the  west  side. 
And  so,  too,  though  in  lesser  degree,  must  all  the  residential  properties 
in  that  residential  use  district  be  unfavorably  affected  by  the  conver- 
sion of  the  west  side  of  Madison  avenue  from  a  residence  to  a  business 
district.  Indeed,  it  appears  to  me  to  be  so  plain  that  the  so-called 
variance  is  not  a  variance  at  all.  but  an  amendment  that  only  the  board 
of  estimate  and  apportionment  itself  has  the  power  to  make,  as  to  make 
it  unnecessary  to  state  reasons  that  must  suggest  themselves  to  any  one 
who  gives  the  matter  the  slightest  thought.  I  shall  not  refer  in  detafl 
to  the  restricting  conditions  imposed  by  the  board  of  appeals  in  respect 
of  the  size  and  other  features  of  the  proposed  building;  but  shall  let  it 
suffice  to  say  that  in  my  opinion  those  restrictions,  and  probably  any 
conceivable  restrictions  as  to  a  building  devoted  to  a  mercantile  busi- 
ness use,  are  wholly  inadequate  to  preserve  and  safeguard  the  char- 
acter of  the  residence  use  district  as  it  was  created  by  the  board  of 
estimate  and  apportionment.    I  hold  that  the  change  permitted  by  the 
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board  of  appeals  is  fundamental  in  character,  that  it  goes  beyond  the 
limit  of  that  board's  power,  and  that  the  board  was,  therefore,  without 
jurisdiction.    The  writ  is  sustained. 
Writ  sustained. 


PEOPLE  ex  reL  DELANEY  v.  MT.  ST.  JOSEPH'S  ACADEMY  OF  BUFFALO.* 

{Supremo  Court,  Appellate  Division,  Fourth  Department    July  1,  1921.) 

1.  Parent  and  etiUd  <^P=>2  (0)— Hnsband  eannot  ^ve  custodljr  of  chllclreii  with- 

out wife's  consent. 

bnder  Domestic  Relations  Law,  S  81f  husband  living  with  wife  has  no 
absolute  legal  right  to  give  custody  of  his  children  to  an  academy  to  be 
educated  without  his  wife's  consent 

2.  Habeas  corpus  4&=>25(2) — Courts  have  Jurisdiction  in  controversy  between 

husband  and  wife  residing  togetlier  regarding  custody  of  cliildren. 

The  court  has  Jurisdiction  in  habeas  corpus  in  a  controversy  between 
husband  and  wife  living  together  concerning  the  custody  of  children  who 
had  been  placed  by  the  husband  without  the  wife's  consent  in  a  distant 
academy. 

Appeal  from  Special  Term,  Chautauqua  County. 

Habeas  corpus  proceeding  by  the  People  of  the  State  of  New  York, 
upon  the  relation  of  Elizabeth  L.  Delaney,  against  the  Mt.  St.  Joseph's 
Academy  of  Buifalo.  From  an  order  entered  upon  a  hearing  and  ex- 
amination into  the  facts  by  the  court  at  special  term  after  the  return 
of  a  writ  of  habeas  corpus  to  obtain  the  custody  of  children,  the  de- 
fendant appeals.    Order  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  DA- 
VIS, JJ. 

Palmer  &  Rowe,  of  Dunkirk  (Nelson  J.  Palmer,  of  Dunkirk,  and 
James  O.  Moore,  of  Buffalo,  of  counsel),  for  appellant. 

William  S.  Steams,  of  Fredonia,  for  respondent. 

DAVIS,  J.  Paul  Delaney  and  Elizabeth  K.  Delaney  are  husband 
and  wife  living  together.  They  are  the  parents  of  five  children,  in- 
cluding triplet  .girls  about  nine  years  of  age.  Recently  they  have  fall- 
en into  unhappy  differences  concerning  the  education  and  religious 
training  of  their  children.  Evidently  no  well  sustained  effort  on  either 
side  was  made  in  a  spirit  of  accommodation  to  compose  amicably  their 
disagreements,  but  the  quarrel  proceeded  until  it  reached  the  courts. 

During  the  temporary  absence  from  home  of  the  wife,  the  husband,  . 
without  her  consent,  placed  these  small  children  in  a  school  known  as 
Mt.  St.  Joseph's  Academy.  This  school  was  located  at  Buffalo,  about 
50  miles  from  the  residence  of  the  parents.  Mrs.  Delaney  was  unable 
to  see  her  children  except  under  restrictions,  and  was  practically  de- 
prived of  giving  them  the  benefit  of  a  mother's  care,  solicitude,  and 
discipline,  and  of  having  the  pleasure  and  comfort  of  their  society. 
\iter  ineffectual  attempts  to  regain  their  custody  by  persuasion  and 
by  her  own  eflforts,  she  obtained  a  writ  of  habeas  corpus.  The  Acad- 
emy made  return  that  it  held  the  children  by  authority  and  consent  of 

^ssFor  other  cases  see  same  toplo  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  4k  Indexes 
•Reargument  denied  — .  App.  Dlv.  — ,  190  N.  Y.   Supp.  289. 
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their  father.  After  a  hearing,  the  court  at  special  term  made  an  or- 
der directing  the  return  of  these  children  to  the  joint  custody  of  her- 
self and  her  husband.  The  Academy  has  appealed  to  this  court,  and 
the  husband  is  sustaining  the  school  in  its  attempt  to  retain  custody  of 
the  children.  This  contest  is  really  one  between  the  husband  and  wife, 
each  no  doubt  aided  and  abetted  by  others  who  deem  themselves  inter- 
ested in  such  an  unfortunate  controversy. 

The  facts  other  than  as  stated,  though  gone  into  with  great  bitterness 
on  the  hearing,  are  of  fittle  importance  here.  Findings  of  fact  were 
made  to  which  no  exceptions  were  filed.  There  are  only  legal  ques- 
tions before  us.  They  involve  the  consideration  of  two  legal  proposi- 
tions, very  plainly  and  boldly  stated  on  the  argument  by  appellant's 
counsel.  They  are,  in  substance:  (1)  That  the  father  is  the  absolute 
head,  "the  priest  and  king,"  of  his  own  household,  and  he  may  take  his 
children  and  plac^  them  in  school  or  elsewhere,  no  matter  how  remote 
from  home,  regardless  of  the  wife's  wishes  or  consent;  (2)  that  the 
courts  of  this  state  have  no  jurisdiction  or  authority  in  such  a  contro- 
versy, it  being  a  question  solely  for  the  father  to  decide  as  to  what  is 
best  for  the  welfare  of  his  children,  in  which  the  state  has  no  concern, 
and  the  courts  cannot  interfere  with  the  plan  he  has  formed  or  the  de- 
cision he  has  niade,  or  take  notice  of  any  right  asserted  by  the  wife,  or 
of  her  wishes,  or  the  welfare  of  the  children. 

The  chief  difficulty  with  the  claims  of  counsel  is  that  they  are  made 
a  few  centuries  too  late.  Under  the  early  Roman  law  the  power  of 
the  husband  was  absolute.  The  wife's  identity  was  completely  merged 
in  that  of  the  husband.  The  common  law  was  nearly  as  harsh  and 
severe  in  its  principles,  and  under  it  the  rights  of  a  woman  during  cov- 
erture were  few.  In  equity,  however;  the  wife's  rights  were  given 
some  further  consideration.  But  by  statute  and  by  constitutional 
amendment  in  this  country  the  disabilities  of  coverture  have  been  large- 
ly removed.  Married  women,  as  well  as  unmarried  women,  now  may 
hold  property,  make  contracts,  incur  liability  for  torts,  bring  suits, 
have  separate  earnings  and  estates,  and  even  vote,  equally  with  men. 
The  husband  may  still,  within  limitations,  select  ihe  home,  and  upon 
him  rests  the  obligation  of  maintaining  his  wife  and  children,  and  he 
is  etititled  to  the  wife's  services  in  the  household,  and  the  services  and 
earnings  of  his  children  during  minority.  He  is  still  nominally  the 
head  of  the  household,  but  his  authority  must  depend  for  recognition 
and  obedience  on  something  besides  the  assertion  of  autocratic  and  ar- 
bitrary power. 

Likewise,  has  the  rule  been  undergoing  change  relative  to  the  cus- 
tody of  children.  It  has  been  a  frequent  utterance  of  the  courts  in  the 
past  that  the  paramount  right  to  the  custody  of  the  children  is  in  the 
father.  This  rule  was  largely  due  to  the  fact  that  he  was  originally 
the  sole  property  owner  and  wao^e-earner,  and  charged  with  the  duty 
of  maintenance  of  his  family.  By  statute,  by  the  changed  conditions 
of  society,  and  by  the  present  position  of  women  in  industry  and  all 
gainful  occupations,  this  principle  has  been  reduced  to  little  more  than 
a  phrase.  As  the  common  law  grew  out  of  ancient  statutes,  decrees, 
and  customs  of  that  time,  so  the  modem  law  of  domestic  relations  is 
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shaped  and  determined  in  the  light  of  new  conditions  and  the  customs 
and  policies  of  modem  life.  As  illustrative  of  this  chanre  in  the  an- 
cient rule,  it  is  now  provided  by  statute  that  when  the  husband  and 
wife,  residents  of  this  state,  are  living  in  a  state  of  separation  without 
being  divorced,  the  court  may  by  a  writ  of  habeas  corpus  award  the 
custody  of  their  children  to  either  parent  under  such  regulations  and 
lestrictions  and  with  such  directions  as  the  case  may  require  (Domes- 
tic Relations  Law  [Consol.  Laws,  c.  14]  §  70),  and  in  so  doing  is  not 
bound  by  the  rule  of  "paramount  rights."  And  in  actions  for  annul- 
ment, divorce,  or  separation  the  court  disposes  of  the  custody  of  chil- 
dren and  makes  provisions  for  their  education  and  maintenance  "as 
justice,  requires."    Code  Civ.  Proc.  §§  1751,  1771. 

[1]  By  section  81  of  the  Domestic  Relations  Law  it  is  provided 
that— 

"A  married  woman  is  a  joint  guardian  of  her  children  with  her  husband, 
with  equal  powers,  rights  and  duties  in  regard  to  theuL" 

It  is  urged  by  the  appellant's  counsel  that  this  section,  of  which  only 
a  part  has  been  quoted,  relates  only  to  testamentary  guardians,  and 
cites  Matter  of  Wagner,  75  Misc.  Rep.  419,  135  N.  Y,  Supp.  678,  in 
which  the  learned  surrogate  expresses  that  as  being  his  opinion.  The 
main  part  of  the  section  does  relate  to  testamentary  guardians,  but  we 
do  not  take  the  view  that  it  relates  exclusively  to  that  subject.  If  it 
were  so,  the  Legislature  adopted  strange  language  to  express  its  pur- 
pose. The  language  of  the  statute  in  the  first  sentence  indicates  clear- 
ly, we  think,  that  it  was  the  intent  to  give  a  married  woman  residing 
with  her  husband  "equal  powers,  rights  and  duties"  in  regard  to  the 
custody  and  control  of  her  children.  It  did  not  limit  the  right  to  those 
having  children  with  property.  The  weight  of  authority  is  against 
the  contention  of  counsel.  People  ex  rel.  Beaudoin  v.  Bcaudoin,  126 
App.  Div.  505,  110  N.  Y.  Supp,  592,  affirmed  193  N.  Y.  611,  86  N. 
E.  1129;  People  ex  rel.  Duryee  v.  Duryee,  109  App.  Div.  533,  96  N. 
Y.  Supp.  371,  reversed  on  a  question  of  practice,  188  N.  Y.  440,  81 
N.  E.  313 ;  Osterhoudt  v.  Osterhoudt,  48  App.  Div.  74,  62  N.  Y.  Supp. 
529,  appeal  dismissed  168  N.  Y.  358,  61  N.  E.  285. 

In  People  ex  rel.  Multer  v.  Multer,  107  Misc.  Rep.  58,  175  N.  Y. 
Supp.  526,  at  special  term  upon  habeas  corpus  to  determine  the  right 
of  a  father  to  the  custody  of  his  seven  year  old  daughter,  where  the 
husband  and  wife,  temporarily  at  least,  were  living  together.  Justice 
Ross  awarded  the  custody  to  the  mother  without  recognition  of  the 
"paramount"  rule. 

The  spirit  in  which  the  Legislature  acted  is  shown  by  another  sec- 
tion of  the  Domestic  Relations  Law.  By  section  111  adoption  of  a 
child  must  be  upon  consent  of  the  parents,  except  where  one  is  under 
some  disability.  If  the  father  alone,  as  counsel  claims,  is  the  arbiter 
of  his  children's  custody,  why  should  the  consent  of  the  mother  be 
necessary?  If  he  may,  without  her  consent,  dispose  of  their  custody 
through  long  periods  of  time,  why  not  permanently  ?  But  the  law  does 
not  permit  a  father  in  his  lifetime  to  give  the  custody  of  his  children 
to  another  without  his  wife's  consent,  or  by  his  will  to  appoint  a  guard- 
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ian  for  minor  children,  other  than  the  surviving  mother.  Domestic 
Relations  Uw,  §  81 ;  Matter  of  Kellogg,  187  N.  Y.  355,  80  N.  E.  207, 
13  h.  R.  A.  (N.  S.)  288. 

There  are  several  kinds  of  guardians.  Those  which  are  given  con- 
trol of  property  are  the  most  common.  But  there  are  many  children  not 
so  fortunate  as  to  possess  property.  For  them,  as  well  as  the  others 
also,  there  is  a  guardian,  sometimes  called  a  guardian  by  nurture,  a 
guardian  try  nature,  or,  if  appointed  by  the  court  under  our  statutes,  a 
guardian  of  the  person.  Where  a  guardian  by  operation  of  law  is 
charged  with  control  and  management  of  the  property  of  an  infant,  the 
father  for  practical  reasons  is  preferred.  Domestic  Relations  Law,  § 
80.  A  guardian  by  nurture  or  by  nature  was  originally  the  father.  1 
Blackstone,  461 ;  2  Kent,  220.  A  guardian  by  nature,  under  the  com- 
mon law,  was  entitled  to  the  charge  and  custody  only  of  the  person,  and 
not  of  the  personal  estate  of  the  ward  (Hyde  v.  Stone,  7  Wlend-  354, 
22  Am.  Dec.  582),  and  was  charged  with  the  duty  of  providing  for  the 
mamtenance,  education,  and  general  welfare  of  the  infant. 

It  is  evident  that  the  Legislature  intended  to  recognize  these  t\vo 
classes  of  guardians— one  having  control  of  the  property;  the  other 
the  control  of  the  person  of  the  infant. 

The  courts  have  long  been  given  by  statute  jurisdiction  to  appoint 
guardians  of  the  person  or  property  or  both  of  an  infant.  Section 
2643,  Code  Civ.  Proc,  formerly  section  2821.  It  was,  we  believe,  with 
no  purpose  to  deal  with  the  subject  of  guardians  of  property  alone 
that  the  Legislature  acted  in  changing  the  common-law  rule,  where 
the  father's  right  was  paramount,  and  gave  to  the  mother  "equal  rights 
as  joint  guardian  of  her  children  with  her  husband,  with  equal  powers, 
rights  and  duties  in  regard  to  them."  The  granting  of  this  joint  au- 
thority by  the  Legislature  presumes  that  both  parents  will  act  in  a 
spirit  of  accommodation,  and  that  neither  will  seek  to  exercise  arbi- 
trary authority.  It  is  expected  that  their  affection  and  consideration 
for  each  other,  and  their  mutual  interest  in  the  welfare  of  their  chil- 
dren, will  rise  above  any  question  of  superior  aujthority,  and  that  dif- 
ferences in  judgment  will  be  resolved  by  themselves  in  a  spirit  of 
amity,  rather  than  by  appeal  to  the  courts.  Such  is  and  has  been  the 
almost  invariable  result ;  for  it  is  upon  rare  occasions  that  courts  are 
called  upon  to  adjust  such  differences  in  the  household.  But,  if  the 
occasion  is  presented,  a  court  of  equity  will  not  find  itself  ladcing  in 
power. 

[2]  The  state  has  an  interest  in  the  children  of  parents  residing 
within  its  boundaries.  Its  power  is  sovereign  as  to  them.  It  is  inter- 
ested in  their  education  and  welfare.  It  may  and  it  does  by  statute 
say  how  long  they  shall  attend  school,  whether  or  not  their  parents 
have  other  wishes  on  the  subject.  Education  Law  (Consol.  Laws,  c. 
16)  §§  2,  621.  It  may  cause  to  be  made  a  medical  examination  of 
every  child  attending  school,  independent  of  any  opinions  parents 
may  hold.  Public  Health  Law  (Consol.  Laws,  c.  45)  §  21-b,  subd. 
2.  It  regulates  the  habats  and  the  place  of  resort  of  young  children 
without  consulting  the  views  of  the  parents.  Penal  Law  (Consol. 
Laws,  c.  40)  §§  484,  488.     It  forbids  their  engaging  in  certain  em- 
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ployment  (Penal  Law,  §  485),  and  will  not  permit  any  one,  including 
the  parent,  to  willfully  permit  the  life  or  limb  of  a  child  to  be  endan- 
gered, its  morals  impaired,  or  its  health  injured  (Penal  Law,  §  483). 

Very  reluctantly  will  courts  of  equity  intervene  in  cases  like  this, 
where  differences  exist  over  the  custody  of  children  between  parents 
Uving  together.  But  the  reluctance  is  not  based  on  lack  of  jurisdiction 
or  authority.  While  there  is  no  statutory  writ  of  habeas  corpus  that 
permits  the  court  to  determine  the  custody  of  infants  where  the  father 
and  mother  are  living  together,  courts  of  equity  have  issued  such 
writs  under  very  similar  conditions,  where  the  right  to  custody  was 
in  question,  from  our  early  judicial  history.  They  followed  the  rule 
at  first  that  the  writ  was  not  issued  to  determine  in  a  summary  way 
the  question,  of  guardianship  or  to  deliver  the  infant  to  the  custody  of 
another,  but  to  deliver  the  party  from  improper  or  illegal  restraint. 
Matter  of  WoUstonecraft,  4  Johns.  Ch.  80.  Such  a  writ  was  issued  by 
Chancellor  Walworth  in  1839  in  People  ex  rel.  Barry  v.  Mercein,  8 
Paige,  47.  In  that  case  the  husband,  having  become  temporarily  sep- 
arated from  the  wife  through  some  differences,  undertook  to  coerce 
her  to  return  to  him  by  taking  her  children  from  her.  He  secured 
one  without  the  aid  of  the  court,  and  brought  proceedings  by  writ 
of  habeas  corpus  to  obtain  possession  of  a  young  child  which  the 
mother  still  retained.  The  claims  of  the  parties  were  similar  to  those 
made  here,  "the  husband  supposing  that  all  was  to  be  authority  with 
him,  and  the  wife  that  all  was  tb  be  accommodation  to  her."  The 
Chancellor,  after  inquiry  into  the  facts,  declined  to  take  the  child  from 
its  mother. 

The  virtues  of  persistence  and  the  harshness  of  the  common-law  rule 
are  both  illustrated  in  the  subsequent  history  of  the  case  just  cited; 
for  on  the  fifth  writ  the  husband,  three  years  later,  was  permitted  to 
take  the  custody  of  this  little  daughter  from  her  mother.  People  ex 
rel.  Barry  v.  Mercein,  3  Hill,  399,  38  Am.  Dec.  644,  Nelson,  C.  J.,  dis- 
senting. 

But  the  scope  of  the  writ  has  broadened,  and  the  policies  of  the 
courts  have  become  more  liberal  under  our  modern  practice  and  in  the 
light  of  statutes  extending  the  rights  of  married  woman.  Now  the 
chancery  power  of  the  Supreme  Court  as  to  the  restoration  of  the 
child  to  the  care  of  its  parent  is  limited  only  by  the  necessities  of  the 
case,  having  due  regard  to  the  welfare  of  the  child.  Matter  of  Know- 
ack,  158  N.  Y.  482,  53  N.  E.  676,  44  L.  R.  A.  699. 

The  court  will,  in  a  proper  case,  interfere  even  with  the  parents' 
control  (Wilcox  v.  Wilcox,  14  N.  Y.  575),  and  the  court,  as  the  guard- 
ian of  all  infants  has  inherent  power  in  a  proper  case  to  take  "the 
custody  of  the  child,  even  from  its  general  guardian  (Matter  of'Lee; 
220N.  Y.  532,  116N.  E.352). 

In  cases  such  as  are  now  before  the  court  it  has  been  so  often  said 
that  the  rule  to  be  followed  is  consideration  of  the  welfare  of  the  chil- 
dren that  it  is  not  necessary  to  cite  authority.  In  applying  this  rule,* 
the  courts  will  always  have  in  mind  also  that  they  should  not  violate 
one  of  the  most  tender  and  sacred  of  human  sentiments  and  emotions 
— the  love  of  a  mother  for  her  children. 
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We  believe  that  the  court  below  very  properly  declined  to  become 
a  party  to  the  act  of  refined  cruelty  practiced  on  this  mother  by  taking 
from  her  arms  these  triplet  daughters,  after  her  labor  in  bearing  and 
rearing  them,  and  that  his  decision  to  return  them  to  their  home,  in 
consideration  of  their  own  welfare,  is  correct. 

The  trial  court  has  refused  to  find  that  she  has  been  neglectful  of 
her  children,  as  was  charged  by  the  husband,  and  we  are  not  called 
upon  to  review  that  question.  But  her  case  would  have  been  much 
stronger  if  there  was  less  evidence  of  her  frequent  and  continued 
absence  from  home. 

We  have  no  hesitation  in  determining  that  the  husband  has  no  ab- 
solute right  to  take  these  young  children  from  the  custody  of  their 
mother,  for  no  other  reason  than  that  he  wills  to  do  so,  and  to  de- 
clare that  the  Supreme  Court  has  jurisdiction  in  the  interest  of  the 
children  to  compel  their  return  to  their  home  in  joint  guardianship 
and  custody  of  their  father  and  mother.  We  cannot  give  direction 
as  to  how  these  children  shall  be  educated.  We  can  only  say  that  the 
Academy  has  no  legal  right  to  their  custody  in  tiie  absence  of  the 
wife's  consent,  and  that  the  order  directing  their  return  to  the  joint 
custody  of  their  parents  must  be  affirmed,  with  costs.    All  concur. 


(115  Misc.  Rep.  454) 

PEOPLE  eoE  reL  SWANN.  Dist  At^^  v.  COURT  OF  GENERAL  SESSIONS. 

(Supreme  Ck)urt,  Special  Term,  New  York  Ck)nnt7.    May,  1921.) 

1.  Criminal  law  <Sfc=»101  (2)— Saprcme  Court  has  no  ezpreM  staiutorjr  antiiority 

for  ordering  removal  to  it  of  ease  from  Court  of  Sessions. 

The  Supreme  Court  has  no  express  statutory  authority  for  making  an 
order  of  removal  of  a  cause  from  the  (}ourt  of  General  Sessions  to  the 
Supreme  Court. 

2.  Criminal  law  <d==>S4(l)— Rigbt  of  Supreme  Court  to  order  cause  trans- 

ferred from  Court  of  General  Sessions  existed  at  common  law  and  was 
not  abrogated  by  Code. 

The  common-law  Jurisdiction  of  the  Supreme  Ck>urt  to  order  a  cause 
removed  to  it  from  the  Court  of  General  Sessions  existed  at  common  law 
and  was  not  abrogated  by  the  Code  of  Criminal  Procedure  of  1880. 

3.  Crinunal  law  <9=»'84(1)— Right  of  Supreme  Court  to  order  transfer  tnm 

Court  of  General  Sessions  cannot  be  abn>f:ated  by  inference  from  statute. 

The  right  of  the  Supreme  Court  to  order  a  cause  transferred  to  it  from 
the  Court  of  General  Sessions  cannot  be  abrogated  by  inference  from 
the  Code  of  Criminal  Procedure,  but  only  by  a  repeal  clearly  and  definitely 
indicated. 

4.  Criminal  law  4S=>101  (4) — Party  aggrieved  by  removal  of  cause  by  ordor,  in- 

stead of  certiorari,  may  move  to  vacate. 

While  the  common-law  right  of  the  Supreme  Court  to  order  a  cause 
transferred  to  it  from  the  Court  of  General  Sessions  was  exercised  by 
writ  of  certiorari,  yet  the  tendency  is  toward  the  simpler  form  of  the 
order,  and  if  the  defendants  believed  they  were  prejudiced  by  having  the 
indictment  removed  by  an  order,  instead  of  certiorari,  they  may  move  to 
vacate  the  order. 

"^z^For  other  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  a  Indexes 
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Apl>lication  by  the  People,  on  the  relation  of  Edward  Swann,  Dis- 
trict Attorney,  for  writ  of  prohibition  against  the  Court  of  General 
Sessions  to  prevent  the  trial  of  Eugene  M.  Travis  and  others  on  in- 
dictments in  cases  transferred  to  the  Supreme  Court.  Application 
granted. 

Edward  Swann,  Dist  Atty.,  Robert  S.  Johnstone  and  Ferdinand 
Pecora,  Asst.  Dist.  Attys.,  and  Ferdinand  Q.  Morton,  Deputy  Asst 
Dist.  Atty.,  all  of  New  York  City,  for  relator. 

Otto  A.  Rosalsky,  judge  of  Court  of  General  Sessions. 
'     John  F.  Mclntyre,  of  New  York  City,  for  Court  of  General  Ses- 
sions. 

John  B.  Stanchfield,  of  New  York  City,  for  defendant  Wendell. 

Max  D.  Steuer,  of  New  York  City,  for  defendant  Travis. 

Walter  R.  Herrick,  of  New  York  City  (Seigfried  F.  Hartman,  of 
New  York  City,  and  Roswell  P.  C.  May,  of  counsel),  for  defendant 
Judson. 

TIERNEY,  J.  Indictments  were  found  against  Eugene  M.  Travis 
and  others  in  the  Court  of  General  Sessions  of  the  City  and  County  of 
New  York.  On  application  of  the  district  attorney  an  order  was 
made  ex  parte  at  an  extraordinary  Term  of  the  Supreme  Court,  re- 
moving the  indictment  into  the  Supreme  Court.  An  application  is 
now  made  for  a  writ  of  prohibition  to  restrain  the  Court  of  General 
Sessions  and  a  judge  thereof  and  the  indicted  parties  from  further 
proceeding  in  that  court. 

[1]  The  question  presented  is  whether  the  Supreme  Court  had  au- 
thority to  make  the  order  of  removal.  There  is  no  express  statutor}- 
authority  for  exercising  such  a  right  If  it  exists,  it  is  by  force  of  the 
common  law  solely. 

[2]  The  Court  of  King's  Bench  in  England  from  ancient  times  ex- 
ercised the  right  of  removing  into  that  court  from  courts  of  inferior 
jurisdiction  cases  of  both  civil  and  criminal  character.  The  Supreme 
Court  of  the  colony  of  New  York  had  a  like  power.  In  the  statutes 
that  have  been  adopted  by  the  state  of  New  York  from  earliest  times, 
there  has  been  no  express  repeal  of  this  right,  nor  has  there  been  any 
express  recognition  of  its  existence.  Laws  have  been  passed  abolish- 
ing the  right  of  defendants  to  secure  removals  of  their  cases  into  the 
Supreme  Court,  and  giving  and  regulating  such  right,  and  giving  the 
right  to  other  courts  to  send  their  cases  into  the  Supreme  Court  for 
trial,  and  the  right  to  the  Supreme  Court  to  send  cases  pending  there- 
in to  other  courts  for  trial,  but  of  the  right  of  the  Supreme  Court  to 
remove  a  criminal  case  by  its  own  order  and  on  its  own  motion  from 
another  court  the  statutes  have  been  miiformly  silent. 

But  the  right  did  exist,  outside  of  any  statutory  provision,  as  part 
of  the  common-law  jurisdiction  of  the  Supreme  Court.  That  was  de- 
termined by  the  Court  of  Appeals  as  late  as  1879  in  the  case  of  Jones 
V.  People,  79  N.  Y.  45.  The  possession  of  this  right  did  not  involve 
any  matter  of  jurisdiction  to  try  an  issue,  but  related  only  to  the  exer- 
cise of  the  prerogative  that  had  belonged  to  the  crown  to  regulate  the 
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procedure  by  which  an  issue  should  be  brought  to  trial.  It  was  sub- 
ject,, therefore,  to  legislative  control,  and  could  be  changed  or  abol- 
ished by  statute  without  impinging  upon  any  inherent  common-law 
jurisdiction  ensured  to  the  Supreme  Court  by  the  Constitution.  In 
the  case  of  Jones  v.  People,  supra,  it  was  said : 

"The  Legislature  has  full  power  oyer  the  subject,  and  perhaps  it  should  be 
exercised  as  it  has  been,  in  respect  to  the  writ,  when  applied  for  by  a  de- 
fendant."   Page  50. 

Accepting  the  determination  of  the  Court  of  Appeals  that  this  right 
of  removal  was  still  existent  as  late  as  1879,  the  question  for  exam- 
ination is  whether  it  was  abrogated  by  the  adaption  of  the  Code  of 
Criminal  Procedure  in  1880.  This  was  intended  to  furnish  a  complete 
and  comprehensive  system  governing  all  criminal  proceedings  in  all 
the  courts,  to  supersede  all  former  practice  by  its  regulations.  The 
subject  of  transfer  of  cases  from  one  court  to  another  is  dealt  with  in 
various  provisions.  The  other  courts  are  given  the  right  to  send  their 
cases  into  the  Supreme  Court,  and  the  Supreme  Court  is  given  the 
right  to  send  its  cases  into  the  other  courts  for  trial.  A  defendant 
may  have  his  case  for  sufficient  reason  removed  by  an  order  of  the 
Supreme  Court  into  that  court  from  another  court.  Except  in  such 
an  instance,  no  right  is  given,  or  referred  to,  of  a  court  removing  a 
case  by  its  own  order  from  another  court  into  itself. 

In  the  enumeration  and  definition  of  the  jurisdiction  of  the  Supreme 
Court  in  criminal  matters  is  mentioned  that  to  try  an  indictment 
"which  has  been  removed  from  any  court  into  the  Supreme  Court." 
It  is  urged  that  this  is  a  recognition  of  a  right  in  the  Supreme  Court 
to  remove  a  case  from  another  court  existing  outside  of  the  Code 
provisions.  That  might  be  its  effect,  if  there  were  no  provision  in 
the  Code  for  removal  of  cases  into  the  Supreme  Court  from  other 
courts  to  which  it  could  refer ;  but,  as  already  alluded  to,  the  Code 
contains  express  provisions  for  the  procedure  for  removing  cases  on 
the  defendant's  motion  into  the  Supreme  Court  by  its  own  order  to 
which  the  reference  may  well  apply. 

There  is  nothing  in  the  Code  of  Criminal  Procedure  that  expressly 
abrogates  the  right  of  the  Supreme  Court  to  remove  an  indictment 
from  another  court  into  itself  by  its  ex  parte  action,  a  right  that  was 
in  existence  at  the  time  of  the  adoption  of  the  Code.  All  that  can  be 
claimed  is  the  inference  that  such  was  the  intention  from  the  fact 
that  the  Legislature  purported  to  enact  a  comprehensive  measure  on 
the  subject  and  failed  to  include  any  reference  to  the  existence  of  such 
a  right.  This  argument  is  weakened  somewhat  by  the  fact  that  this 
statute  was  a  codification  of  existing  laws  and  that  most  of  its  provi- 
sions had  already  existed  in  similar  forin  in  separate  statutes  and  that 
the  existence  of  these  statutory  provisions  had  not  militated  against 
the  existence  of  the  common-law  right  of  removal  by  the  Supreme 
Court.  And  there  is  the  further  consideration  that  no  provision  of 
the  Code  of  Criminal  Procedure  is  necessarily  inconsistent  with  or  in 
antagonism  to  the  existence  of  the  common-law  right  of  removal  in 
the  Supreme  Court. 
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[3]  I  appreciate  that  it  is  a  seeming  anachronism  that  a  right  based 
merely  on  common-law  practice,  with  no  statutory  method  for  its 
exercise,  should  persist  40  years  after  the  Legislature  attempted  to 
reduce  criminal  procedure  to  a  statutory  system.  I  think  that  it  is 
clear,  however,  that  such  a  right  or  power  vested  in  the  court  cannot 
be  abrogated  by  inference,  but  only  by  a  repeal  clearly  and  definitely 
indicated  as  intended.  That  has  not  been  accomplished  as  to  the  right 
of  removal  by  the  Code  of  Criminal  Procedure,  as  it  was  not  by  the 
various  statutes  of  which  that  act  is  a  codification. 

[4]  Objection  is  further  made  that  the  common-law  right  was  ex- 
ercised by  a  writ  of  certiorari  and  no  right  ever  existed  to  accomplish 
this  by  an  order  as  was  done  in  this  case ;  that  the  right  held  by  the 
court  in  Jones  v.  People,  supra,  to  be  still  existent  was  that  to  remove 
an  indictment  by  writ  of  certiorari.  The  writ  of  certiorari  was  cus- 
tomarily issued  ex  parte  without  notice  to  the  defendant.  Jones  v. 
People,  supra,  at  page  51.  The  difference  is,  therefore,  only  in  the 
form  of  the  mandate  of  the  court,  and  not  in  its  substance. 

The  tendency  of  practice  is  to  substitute  the  simpler  form  of  order 
for  the  more  elaborate  form  of  mandate,  of  ancient  practice.  The 
employment  of  the  writ  of  certiorari  was  based  on  usage,  and  not  on 
any  statutory  requirement.  « The  order  of  removal  may  have  been  ir- 
regular in  form,  but  that  does  not  make  the  action  of  the  court  a 
nullity,  nor  can  it  be  disregarded  as  inoperative.  If  the  defendants 
believe  that  they  are  prejudiced  by  having  this  indictment  removed 
into  the  Supreme  Court  by  an  order,  instead  of  a  writ  of  certiorari, 
they  may  move  to  have  the  order  vacated.  While  the  order  stands, 
the  indictment  is  removed  into  the  Supreme  Court,  and  the  case  is 
pending  there,  and  the  Court  of  General  Sessions  has  no  further  ju- 
risdiction in  the  matter. 

The  application  for  a  writ  of  prohibition  is  therefore  granted. 

Application  granted. 


(197  App.  Div.  277> 

GONZALES  V.  KENTUCKY  DERBY  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  24,  1921.) 

1.  Torts  ^=»12 — One  who  induces  another  to  break  contract  with  third  per- 

son is  liahle  to  tiiird  person  for  daMoages  sustained. 

One  who  induces  another  to  break  his  contract  with  a  third  person  is 
liable  to  the  third  person  for  damages  in  an  action  in  tort,  regardless  of 
whether  in  so  doing  he  was  guilty  of  fraud. 

2.  Damages  <S=»40(1)— Plaintiff  given  exdnsive  rMA  to  operate  certain  game 

at  pleasure  resort  eoald  not  reoover  profits  of  defendbot  in  oiMration  of 
nmilar  diefviee  in  tort  action. 

In  an  action  by  a  lessee  of  the  exclusive  right  to  operate  a  certain 
game  at  a  pleasure  resort,  against  defendant,  who  had  induced  the  lessor 
to  break  its  contract  with  the  lessee,  and  permit  defendant  to  operate 
such  a  device,  the  lessee  was  limited  in  its  recovery  to  danutges  sus- 
tained, and  could  not  recover  profits  of  defendant,  since  such  profits 
could  be  recovered  only  if  the  defendant  had  used  plaintifiPs  property. 


^ss>Pcr  other  cases  ses  same  topio  A  KBT>NTJMBER  in  all  Key-Numbered  OiKests  ft  Indexes 


Digitized  by 


Google 


784  189  NEW  YOEK  SUPPLBMIDNT  (Sup.  Ct 

8.  iDjunotian  <e=>63 — Operation  of  amusemeiil;  park  ddviee  in  breadi  of  cod- 
tara^t  giving  plaintiff  exclusive  use  will  be  enjoined. 

Where  defendant  induced  manufacturer  of  amusement  park  device  who 
had  given  third  party  exclusive  right  to  operate  such  device  at  certain 
place  to  break  its  contract  with  such  third  party  and  to  permit  defendant 
to  operate  a  similar  device  at  such*  place,  equity  had  jurisdiction,  in 
third  party's  action,  to  enjoin  defendant  from  continuing  to  operate  such 
device  and  to  award  third  party  damages  for  the  past, 

Putnam,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Louis  Gonzales  against  the  Kentucky  Derby  Company 
and  Isidor  Reichenthaler.  Judgment  for  plaintiff,  and  the  last  named 
defendant  appeals.    Affirmed  as  modified. 

frhe  Kentucky  Derby  Company,  Inc.,  manufactured  a  game  or  device  known 
as  the  "Kentucky  Derby."  It  consisted  of  a  mechanism  by  which  miniature 
horses  were  driven  along  a  miniature  race  course  by  the  operation  of  ma- 
chinery controlled  by  the  patrons  of  the  game.  The  background  or  scenery  of 
the  game,  caUed  the  "flash,"  represented  a  race  course.  On  or  about  the  18th 
day  of  April,  1918,  the  Kentucky  Derby  Company  leased  one  of  the  games 
to  the  plaintiff  for  a  term  of  15  year^,  by  a  written  contract  containing  the 
following  clause,  viz. :  "III.  The  said  company  agrees  that  it  will  not  itself 
operate  or  sell  or  lease  to  any  other  person,  firm,  or  corporation  any  other 
Kentucky  Derby  game  or  device,  to  be  operated  on  the  thoroughfare  known  as 
the  Bowery,  Coney  Island,  N.  Y.,  during  the  season  of  1918,  or  as  long  there- 
after as  the  said  Gonzales  wishes  to  have  the  exclusive  right  to  operate  the 
same  game  or  device  on  said  thoroughfare,  as  hereinafter  provided."  In  April, 
1919,  while  the  plaintiff  had  the  so-called  "exclusive  right,"  the  Kentucky 
Derby  Company  sold  to  defendant  Reichenthaler  an  amusement  device  called 
"Over  the  Top,"  and  Reichenthaler  installed  it  on  the  Bowery,  Coney  Island, 
near  the  "Kentucky  Derby"  game  operated  by  plaintiff.  The  game  "Over  the 
Top"  was  operated  in  the  same  way  and  by  the  same  machinery  as  the 
"Kentucky  Derby"  game,  but  differed  from  it  in  that  the  "flash"  or  back- 
ground of  "Over  the  Top"  showed  a  battle  field  instead  of  a  race  course,  and 
that  Instead  of  horses  there  were  soldiers.  Reichenthaler  was  fully  informed 
of  the  terms  of  the  contract  between  the  Kentucky  Derby  Company,  Inc.,  and 
plaintiff,  and  obtained  the  game  "Over  the  Top"  and  installed  it  near  the 
plaintiff  for  the  purpose  of  securing  patronage  which  would  otherwise  have 
fallen  to  plaintiff. 

The  plaintiff,  claiming  that  the  game  "Over  the  Top". was  the  "Kentucky 
Derby"  game,  brought  this  action  against  Reichenthaler  and  the  Kentucky 
Derby  Compay,  praying  that  Reichenthaler  be  restrained  from  operating  the 
game  "Over  the  Top,"  and  that  he  be  directed  to  account  to  the  plaintiff  for 
the  profits  that  he  made  by  conducting  the  game.  The  action  was  discontinued 
against  the  Kentucky  Derby  Company,  Inc.,  and  upon  trial  judgment  was 
granted  to  plaintiff  enjoining  Reichenthaler  from  the  use  of  the  game  "Over 
the  Top"  and  referring  the  case  to  a  referee  to  compute  the  damages  sus- 
tained by  the  plaintiff.    From  that  judgment  Reichenthaler  app<^Us. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM,  and  JAYCOX,  JJ. 

Jerome  A.  Strauss,  of  Nevyr  York  City  (Samuel  Abrahams,  of  New 
York  City,  on  the  brief),  for  appellant. 

Charles  E.  McMahon,  of  New  York  City  (George  B.  Hayes,  of  New 
York  City,  on  the  brief),  for  respondent. 

BLACKMAR,  P.  J.  The  primary  controverted  question  of  fact  is 
whether  the  game  "Over  the  Top"  is  the  same  as  the  "Kentucky  Derby" 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlgtits  A  Indexes 
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game.  Thlere  are  several  findings  that  the  games  are  alike  or  ''similar" 
or  "corresponding";  but  such  findings  are  irrelevant.  The  judgment 
can  be  supported  only  by  a  finding  of  fact  that  the  game  called  "Over 
the  Top/'  sold  to  defendant  Reichenthaler,  is  the  "Kentucky  Derby" 
game  or  device.  However,  we  think  that  the  required  fact  appears  in 
finding  21,  and  to  this  we  add  a  finding  of  fact  that  the  game  "Over  the 
Top"  is  the  "Kentucky  Derby"  game  or  device.  The  change  in  the 
'"'flash"  and  the  substitution  of  figures  of  soldiers  for  figures  of  horses 
do  not  change  the  identity  of  the  game  or  device.  In  the  appeal  for 
public  patronage  they  are  the  same  game,  and  in  mechanism  the  samQ 
device. 

[1]  The  serious  question  of  law  is  upon  the  liability  of  defendant 
Reichenthaler  to  damages  for  inducing  the  Kentucky  Derby  Company, 
Inc.,  to  break  its  Contract  with  plaintiff.  The  question  seems  to  be  an- 
swered in  the  negative  in  New  York  Phonograph  Co.  v.  Davega,  127 
App.  Div.  222,  111  N.  Y.  Supp.  363.  To  the  same  effect  seem  to  be 
Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am.  Rep.  559,  Daly  v.  Comwell,  34 
App.  Div.  27,  54  N.  Y.  Supp.  107,  and  Laskey  Feature  Play  Co.  v.  Fox 
Vaudeville  Co.,  93  Misc.  Rep.  364,  157  N.  Y.  Supp.  106.  These  cases 
hold  that  a  third  party  who  induces  one  to  break  a  contract  is  not  liable 
to  the  other  party  unless  it  is  done  by  fraud  or  fraudulent  representa- 
tions. 

Later  cases,  however,  have  apparently  modified  this  doctrine,  so  that, 
as  the  law  is  in  its  present  condition  of  development,  the  moral  obliga- 
tion to  abstain  from  interference  with  a  contract  between  others,  re- 
ferred to  by  Judge  Earl  in  Ashley  v.  Dixon,  supra,  is  now  a  legal  ob- 
ligation, and  neither  active,  as  distinguished  from  constructive,  fraud 
nor  fraudulent  misrepresentation  is  any  longer  essential  to  the  cause 
of  action. 

In  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  30  App.  Div.  564,  52 
N.  Y.  Supp.  433,  the  point  is  slightly  touched  upon  with  the  assertion 
of  the  liability  of  a  third  party  for  inducing  the  breach  of  a  contract, 
but  not  in  a  reasoned  opinion.  The  case  arose  on  demurrer  and  was 
affirmed  in  157  N.  Y.  60,  51  N.  E.  408,  43  U  R.  A.  854,  68  Am.  St. 
Rep.  749.  Murphy  v.  Christian  Press  Ass'n  Pub.  Co.,  38  App.  Div. 
426,  56  N.  Y.  Supp.  597,  sometimes  cited  on  this  point,  involves  a 
trespass  on  property  (i.  e.,  a  copyright),  and  therefore  I  do  not  con- 
sider it  an  authority.  However,  a  direct  authority  seems  to  be  found  in 
N.  Y.  Bank  Note  Co.  v.  Hamilton  B.  N.  Co.,  83  Hun,  593,  31  N.  Y. 
Supp.  1060.  The  case  was  subsequently  considered  in  180  N.  Y.  280, 
73  N.  E.  48,  and  the  opinion,  written  by  CuUen,  C.  J.,  approves  the 
proposition  that  the  defendant  was  liable  for  inducing  the  breach  of 
contract,  and  that  without  evidence  of  fraud  or  false  representations. 
Posner  Co.  v.  Jackson,  223  N.  Y.  325,  119  N.  E.  573,  was  the  case  of 
a  third  party  inducing  an  employee  to  break  his  contract  with  an  em- 
ployer, and  the  rule  of  law  is  stated  as  follows : 

"If  a  person  knowingly  and  intentionally  interferes  with  the  express  con- 
tract rights  of  an  employer  with  his  employee,  and  the  purpose  and  intent  of 
such  interference  is  to  injure  such  employer,  and  it  does  result  In  his  injury, 
an  action  will  be  sustained  to  recover  damages  therefor/^ 
180  N.Y.S.— 60 
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The  case  upheld  the  sufficiency  of  a  complaint  which  alleged  that 
the  defendants  and  others  to  plaintiff  unknown  "conspired  to  and  did 
wrongfully  entice  said  Sarah  C.  Posner  from  the  employ  of  the  plain- 
tiff and  persuaded  and  induced  her  to  wrongfully  break  her  contract" 
with  the  plaintiff. 

In  Lamb  v.  Cheney  &  Son,  227  N.  Y.  418,  125  N.  E.  817,  which  went 
up  on  demurrer  to  the  sufficiency  of  the  complaint  alleging  that  the 
defendant  "maliciously"  induced  an  employee  to  break  his  contract  with 
plaintiff,  the  court  upheld  the  complaint,  saying: 

"In  actions  of  this  character  the  word  should  be  given  a  liberal  meaning. 
The  act  is  mallciotis  when  the  thing  done  is  with  the  knowledge  of  plaintiff's 
rights  and  with  the  intent  to  interfere  therewith.  In  a  legal  sense  it  means  a 
wrongful  act,  done  Intentionally,  without  just  cause  or  excuse.  •  ♦  ♦  It 
does  not  mean  actual  malice  or  ill  will,  but  consists  in  the  intentional  doiog 
of  a  wrongful  act  without  legal  justification.*' 

The  finding  of  fact  in  the  case  before  us  is  that  the  defendant,  "in 
willful  violation  of  the  terms  and  conditions  of  the  said  agreement, 
and  willfully  intending  to  violate  same,  and  willfully  and  maliciously 
intending  to  interfere  with  and  injure  the  rights  of  the  plaintiff  under 
said  agreement  and  renewal  thereof,  negotiated  with  the  Kentucky 
Derby  Company,  Inc."  Under  the  authority  of  Lamb  v.  Cheney  & 
Son,  supra,  the  act  of  the  defendant  in  this  case  was  properly  found  to 
be  malicious,  for  the  defendant  knew  about  the  contract  rights  of  the 
plaintiff,  and  the  change  from  horses  to  soldiers  was  done  with  the 
intent  of  evading  the  provisions  of  the  contract  between  the  Kentuck)' 
Derby  Company  and  the  plaintiff. 

It  will  be  noted  that  the  two  cases  last  cited  involved  contracts  of 
employment.  I  am  unable  to  imagine  any  sufficient  reason  why  the 
same  rule  does  not  apply  to  contracts  of  a  different  nature.  Such  was 
the  decision  in  New  York  Bank  Note  Co.  v.  Hamilton  B.  N.  Co.,  supra, 
and  such  is  the  opinion  of  Justice  Scott  in  the  First  Department  in  De 
Jong  V.  Behrman  Co.,  148  App.  Div.  37,  131  N.  Y.  Supp.  1083. 

[2]  The  action  is  in  tort  for  maliciously  inducing  the  Kentucky 
Derby  Company,  Inc.,  to  break  its  contract  with  the  plaintiff.  The 
judgment  rightly  referred  it  to  a  referee  to  compute  damages  instead  of 
profits.  Profits  could  be  recovered  only  if  defendant  Reichenthaler 
was  using  plaintiff's  property.  Such  is  the  basis  of  awarding  profits 
for  the  infringement  of  a  patent,  over  which  subject  state  courts  have 
no  jurisdiction.  Continental  Store  Service  Co.  v.  Clark,  100  N.  Y.  365, 
3  N.  E.  335 ;  Lamb  v,  Cheney  &  Son,  supra. 

[3]  In  the  "Kentucky  Derby"  game  the  plaintiff  has  no  property 
rights  used  by  the  defendant,  which  this  court  can  consider.  The  plain- 
tiff's right  is  simply  in  the  contract  with  the  Kentucky  Derby  Com- 
pany, and  his  sole  cause  of  action  is  in  tort  for  damages  for  inducing 
a  breach  of  such  contract.  As  an  action  at  law  would  not  afford  an 
adequate  remedy,  because  the  breach  is  a  continuing  one,  equity  has 
jurisdiction  to  proceed  by  injunction  to  prevent  the  continuing  breach 
in  the  future,  and,  incidentally,  to  award  damages  for  the  past. 

The  judgment  is  too  broad.    It  should  enjoin  defendant  Reichen- 
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thaler  only,  and  should  not  extend  to  like  or  similar  games  nor  to  the 
use  thereof  other  than  on  the  Bowery,  Coney  Island. 

The  tenth  finding  of  fact  must  be  disapproved,  and  in  place  thereof 
this  court  makes  a  finding  in  the  words  of  the  provision  of  the  con- 
tract in  question. 

The  judgment  and  findings  should  be  modified  in  accordance  with 
this  opinion,  and  the  judgment  as  modified  affirmed,  without  costs. 

Settle  order  on  notice  before  the  Presiding  Justice, 

MILLS,  RICH/and  JAYCOX,  JJ.,  concur. 

PUTNAM,  J.  (dissenting).  Interference  with  contract  rights  first 
became  actionable  when  the  relations  of  master  and  servant  were  in- 
volved. Long  before  Lumley  v.  Gye,  2  E.  &  B.  216,  New  York  courts 
recognized  a  remedy  for  harboring  servants  against  one  knowing  of 
their  relation.  Scidmore  v.  Smith,  13  Johns.  322  (1816).  If  only  such 
means  or  inducements  as  a  better  offer  are  used,  with  no  fraud  or 
misrepresentation,  one  may  induce  another  to  break  off  an  existing  con-, 
tract.  Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am.  Rep.  559;  Roseneau  v. 
Empire  Cir.  Co.,  131  App.  Div.  429,  434,  115  N.  Y.  Supp.  511. 

Posncr  Co.  v.  Jackson,  223  N.  Y.  325,  119  N.  E.  573,  and  Lamb  v. 
Cheney  &  Son,  227  N.  Y.  418,  125  N.  E.  817,  relied  on  in  the  prevailing 
opinion,  are  based  on  remedies  of  employers.  They  come  far  short  of 
extending  such  rights  to  sue  to  general  contracts,  such  as  sales  with  ex'- 
clusive  covenants. 

N.  Y.  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.,  180  N.  Y.  280,  73 
N.  E.  48,  was  a  peculiar  case.  The  fraud  in  that  suit  was  not  a  mere 
attribute  of*  a  breach!  of  contract.  The  fraudulent  scheme  was  en- 
gineered by  a  former  secretary  of  the  plaintiff,  who  carried  confidential 
information  to  the  Hamilton  Company,  and  by  his  negotiations  the 
press  was  obtained,  so  that  an  injunction  was  there  based  on  substantial 
grounds. 

Furthermore,  in  the  case  at  bar  there  was  not  the  identical  de^e,  but 
one  wherein  the  background  and  scenery  of  the  two  games  are  'entirely 
dissimilar,'*  as  the  court  has  found.  If  the  law  here  is  to  follow  the 
Massachusetts  decision  that  there  is  no  difference  between  enticing 
a  servant,  and  inducing  the  breach  of  any  other  contract  (Beekman  v. 
Marsters,  195  Mass.  205,  80  N.  E.  817,  11  L.  R.  A.  [N.  S.]  201,  122 
Am.  St.  Rep.  232,  11  Ann.  Cas.  332),  this  judgment  can  be  affirmed; 
but  I  am  not  prepared  to  go  to  that  length. 
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GOETZMAN  v.  DANTK  eft  aL 

(Supreme  CJourt,  Equity  Term,  Brie  County.    July  23,  1921.) 

1.  Principal  and  a«pent  <9==»119(5)---MortjKB|por  iiaa  burden  of  proving  agency 

of  person  to  whom  principal  was  paid. 

A  mortgagor  who  claims  to  have  made  payments  on  the  principal  to  an 
agent  of  the  mortgagee  has  the  burden  of  proving  the  authority  of  the 
alleged  agent  to  receive  such  payments  and  make  such  payments  at  his 
own  peril,  especially  where  the  payee  did  not  have  the  securities  in  his 
possession. 

2.  Principal  and  agent  <ds»105(8)— Autboriiy  of  agonft  to  receiye  interest  pay- 

ments does  not  include  authority  to  reeeiye  payments  on  principal. 

Authority  of  an  agent  of  the  mortgagee  to  receive  payments  of  interest 
on  the  mortgage  does  not  give  authority  to  such  agent  to  receive  pay- 
ments of  principal. 

8.  Principal  and  agent  <3=s>105(3)— Agent  to  negotiate  d)oeB  not  tiiereiiy  iiave 
authority  to  receive  payments  on  principal. 

The  fact  that  the  loan  was  negotiated  through  an  agent  or  attorney 
does  not  give  such  agent  or  attorney  authority  to  collect  payments  of 
principal. 

4.  Principal  and  agent  ^^^123 (4)— Receipt  of  otiier  payments  on  principal 

does  not  establish  general  authority. 

The  fact  that  an  agent  for  a  mortgagee  had  on  other  occasions  received 
payments  of  the  principal  of  other  loans  does  not  establish  his  general 
authority  to  receive  such  payments  on  behalf  of  the  mortgagee. 

5.  Principal  and  agent  ^=»1Z3(4)— Fa49ts  held  not  to  establish  authority  of 

agent  to  recdve  payments  of  prineipaL 

In  an  action  to  foreclose  a  mortgage,  the  fact  that  the  mortgagors  had 
made  payments  on  the  principal  to  the  agent  v^ho  negotiated  the  loan  and 
who  was  authorized  to  receive  the  interest  payments,  but  who  did  not 
have  possession  of  the  note  or  mortgage  securing  it,  and  wtio  had  previ- 
ously received  payments  of  principal  on  other  loans  only  under  circum- 
stances Justifying  an  inference  of  special  instructions,  does  not  warrant  a 
finding  that  the  agent  had  authority  to  receive  payments  on  principal. 

6.  Principal  and  agent  <d=»43( 3)— Agency  is  temdnated  by  prindpaTs  death 

though  other  party  does  not  know  it. 

^  agency  to  receive  payments  on  a  mortgage  debt  is  terminated  by  the 
death  of  the  mortgagee,  and  payments  of  principal  thereafter  made  to 
such  agent  and  retained  by  him  cannot  be  credited  on  the  mortgage  debt, 
though  the  payer  did  not  know  of  mortgagee's  death  when  he  made  the 
payment. 

Action  to  foreclose  a  mortgage  by  PhiHp  C.  Goetzman,  as  executor 
of  the  last  will  and  testament  of  Alexander  Mehwalt,  deceased,  against 
Michael  Danitz  and  others.    Judgment  for  plaintiflF. 

Tuttle,  Rice  &  Stockwell,  of  Niagara  Falls,  for  plaintiff, 
Edward  L.  Jung,  of  Buffalo,  for  defendants. 

WHEELER,  J.  This  is  an  action  to  foreclose  a  mortgage  for  $1,600, 
dated  June  30,  1911.  The  defendant  Michael  Danitz  gave  the  mort- 
gage in  question,  and  subsequently,  on  November  17,  1913,  conveyed 
the  property  to  the  defendant  John  Brazdil  and  wife.  The  plaintiff 
claims  the  sum  of  $1,600  is  due  on  the  mortgage  with  interest  from 
January  I,  1920.    The  defendants  contend  that  from  that  sum  should 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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be  deducted  the  sum  of  $350  as  payments  to  apply  on  the  principal 
made  on  the  following  dates,  to  wit:  June  2,  1917,  $150;  July  2,  1917, 
$50;  January  3,  1919,  $100;  July  5,  1919,  $50. 

There  is  no  dispute  but  that  these  payments  were  made  to  one  Philip 
Goetzman,  of  the  city  of  Buffalo  (who,  however,  is  not  the  Philip  C. 
Goetzman  who  is  the  plaintiff  in  this  action,  and  in  no  way  related  to 
him). 

The  defendant  claims  that  the  Philip  Goetzman  to  whom  the  p^- 
ments  above  specified  were  made  was  the  agent  of  the  plaintiff's 
executor,  and  authorized  to  receive  them.  This  the  plaintiff  disputes. 
The  moneys  paid  were  not  in  fact  paid  over  by  Goetzman  to  the  holder 
of  the  bond  and  mortgage.  The  evidence  shows  that  at  the  time  this 
bond  and  mortgage  was  given  Michael  Danitz  went  to  the  office  of  Phil- 
ip Goetzman  and  arranged  for  the  Iqan  to  be  made  by  Mehwalt ;  that 
neither  Alexander  Mehwalt  or  his  wife,  Elizabeth,  were  present  at  any 
time  Michael  Danitz  was  there,  and  Danitz  never  saw  Mehwalt  or  his 
wife  Elizabeth.  Danitz  paid  the  interest  on  this  bond  and  mortgage  to 
Philip  Goetzman  as  long  as  he  owned  the  property,  and  Goetzman 
properly  accounted  for  such  interest  to  Alexander  Mehwalt.  After 
the  conveyance  to  John  Brazdil,  Philip  Goetzman  continued  to  collect 
the  interest  from  Brazdil,  and  properly  accounted  for  the  interest  so 
paid  up  to  the  time  of  the  death  of  plaintiff's  testator.  Goetzman  paid 
the  interest  to  January  1,  1920.  No  part  of  the  payments  of  principal, 
however,  was  turned  over  by  Philip  Goetzman  to  Alexander  Mehwalt  in 
his  lifetime,  or  to  his  executor,  Philip  C.  Goetzman.  The  bond  and 
mortgage  remained  all  the  while  in  the  possession  of  Alexander  Meh- 
walt up  to  the  time  of  his  death,  which  occurred  on  the  31st  day  of  De- 
cember, 1918,  and  afterwards  passed  to  the  possession  of  this  plain- 
tiff as  executor.  The  bond  and  mortgage  now  sought  to  be  foreclosed 
ran  to  Alexander  Mehwalt  and  Elizabetfi  Mehwalt,  his  wife,  or  to  the 
survivor  of  themselves.  Elizabeth  Mehwalt,  the  wife  of  Alexander 
Mehwalt,  died  the  14th  day  of  June,  1914.  As  survivor,  Alexander 
Mehwalt  therefore  became  the  owner  of  the  bond  and  mortgage,  al- 
though by  will  his  deceased  wife  bequeathed  to  him  all  her  property. 

The  evidence  given  on  the  trial  shows  that  Alexander  Mehwalt  dur- 
ing his  lifetime  had  taken  a  number  of  mortgages  covering  property  in 
Erie  county,  and  that  these  loans  had  doubtless  been  negotiated  by  and 
through  Philip  Goetzman.  The  evidence  also  shows  that  Goetzman  did 
receive  payments  of  interest  on  these  other  mortgages  and  turned  the. 
money  over  to  the  mortgagee  and  took  receipts  in  some  of  which  he 
described  Philip  Goetzman  as  "My  agent."  On  one  occasion  Goetzman 
received  payment  of  another  mortgage  held  by  Mehwalt,  $600  of  which, 
he  turned  over  to  Mehwalt,  and  Mehwalt  gave  his  receipt.  In  this  re- 
ceipt Mehwalt  says,  '^Balance  of  $1,200  to  be  invested  in  a  new  mort- 
gage." It  thus  would  appear,  at  least  inferentially,  that  a  mortgage  for 
$1,800  had  been  paid,  $1,200  of  that  amount  being  left  in  Goetzman's 
hands  to  reinvest  in  a  *'new  mortgage,"  in  all  probability  arranged  for 
by  them  at  or  before  the  time  of  payment.  The  fair  inference  is  that 
as  to  that  mortgage  payment  of  the  principal  was  made  with  the 
knowledge  and  special  authority  of  Mehwalt,  and  the  transaction  is 
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not  to  our  mind  one  on  which  any  inference  of  general  authority  to  re- 
ceive payment  of  principal  can  be  based. 

On  another  occasion  we  gather  from  receipts  and  checks  offered  in 
evidence  that  Goetzman  received  payment  of  a  mortgage  for  $1,000, 
covering  279  Sobieski  street,  and  then  paid  over  the  amount  by  check, 
including  other  moneys,  to  Mehwalt.  It  is  quite  evident  that  at  that 
time  Mehwalt  gave  a  formal  discharge  of  the  mortgage,  as  the  payment 
was  for  the  full  amount  of  the  mortgage.  The  bond  and  mortgage 
in  all  probability  must  have  been  surrendered  at  the  time,  together  with 
the  discharge.  At  least  there  is  nothing  to  show  to  the  contrary.  So 
that  from  the  evidence  as  it  stands  the  court  is  not  justified  in  assuming 
the  money  was  received  by  Goetzman*  by  virtue  of  any  general  au- 
thority, but  in  all  probability  by  reason  of  Mehwalt  giving  special  au- 
thority as  to  that  case,  and  putting  into  Goetzman's  hands  the  secur- 
ities and  a  discharge. 

In  another  instance  Mary  Mehwalt,  the  second  wife  of  Alexander 
Mehwalt,  instituted  a  foreclosure,  and  Philip  Goetzman  verified  the 
complaint,  swearing  he  was  the  agent  of  Mary  Mehwalt.  We  cannot 
see  how  the  declarations  of  Goetzman,  even  though  a  sworn  one,  as  to 
his  agency  for  Mary  Mehwalt,  can  be  deemed  competent  evidence 
against  the  representative  of  the  estate  of  Alexander  Mehwalt,  and, 
even  though  evidence,  it  establishes  nothing,  for  as  to  the  bringing  of 
the  foreclosure  it  is  probable  Goetzman  was  acting  under  special  in- 
structions.   It  tends  to  establish  no  general  authority. 

With  this  general  statement  of  the  facts  as  developed  on  the  trial, 
we  pass  to  the  consideration  of  the  law  and  legal  effect  of  the  facts. 

[1  ]  In- the  first  place,  the  burden  rests  on  the  party  making  payment 
to  one  other  than  the  creditor  to  show  the  pa3niient  was  to  an  agent  hav- 
ing authority  to  receiveit.  Crane  v.  Gruenewald.  120  N.  Y.  274,  24 
N.  E.  456,  17  Am.  St.  Rep.  643. 

Especially  is  this  true  where  a  mortgagor  makes  a  payment  to  one 
other  than  the  mortgagee  who  does  not  have  the  securities  themselves 
in  his  possession,  such  payments  are  made  at  the  peril  of  the  mortgagor. 
Crane  v.  Gruenewald,  120  N.  Y.  274,  24  N.  E.  456,  17  Am.  St.  Rep. 
643. 

[2]  It  IS  further  well  established  that  authority  to  receive  pa)rments 
of  interest  does  not  give  authority  to  receive  pa)rments  of  principal. 
Brewster  v.  Games,  103  N.  Y.  556,  9  N.  E.  323;  Smith  v.  Kidd,  68  N, 
Y.  130,  23  Am.  Rep.  157;  Frank  v.  Tuozzo,  26  App.  Div.  449,  50  N. 
Y.  Supp.  71. 

[3]  The  fact  that  the  loan  was  negotiated  through  an  agent  or  at- 
torney gives  such  agent  or  attorney  no  authority  to  collect  payments  of 
principal.    Smith  v.  Kidd,  68  N.  Y.  130,  23  Am.  Rep.  157. 

[4]  Nor  does  the  fact  that  an  attorney  has  on  other  occasions  re- 
ceived pa)mients  of  principal  which  he  has  paid  over  justify  the  infer- 
ence of  general  authority  to  receive  such  monies,  where  the  agent  or 
attorney  is  not  intrusted  with  the  possession  of  the  securities  them- 
selves. Smith  v.  Kidd,  68  N.  Y.  137,  23  Am.  Rep.  157;  Williams  v. 
Walker,  2  Sand.  Ch.  325;  31  Cyc.  1370. 
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[5]  Applying  these  generally  accepted  propositions  of  law  to  the 
facts  of  this  case,  we  are  unable  to  see  how  the  defendants  can  sustain 
the  contention  that  the  payments  in  dispute  were  made  to  an  agent  of  ^ 
the  mortgagee  authorized  to  receive. 

[B]  It  will  be  noted,  moreover,  that  two  of  the  payments  in  ques- 
tion were  made  after  the  death  of  Alexander  Mehwalt  If  such  an 
agency  to  receive  payments  of  principal  had  existed,  it  was  determined 
by  the  death  of  Mr.  Mehwalt,  although  the  payer  was  not  aware  of  his 
death  at  the  time  of  making  payment.  Weber  v.  Bridgman,  113  N.  Y. 
600,  21  N.  E.  985 ;  Farmers'  Loan  &  Trust  Co.  v.  Wilson,  139  N-  Y. 
284,  34  N.  E.  784,  36  Am.  St.  Rep.  696. 

We  think  the  plaintiff  entitled  to  the  judgment  asked. 

Let  findings  l)e  prepared  accordingly. 


GlfiORGE  HAISS  MFG.  CO.,  Inc,  v.  BECKER. 

(Snpreme  Court,  Appellate  Division,  Third  Department.    July  7,  1921.) 

1.  Principal  and  agent  <d=^7!^— Agent's  appropiiaHoD  of  proceeds  of  unantlior- 

ized  sale  beid  conTersion  for  wliich  liable  in  dbmages. 

Where  an  agent  to  whom  a  wagon  loader  had  been  delivered  to  sell 
was  directed  to  return  It  to  his  principal,  his  authority  to  sell  being 
thereby  withdrawn,  the  subsequent  selling  of  it  without  authority,  such 
sale  not  having  been  ratified  by  the  principal,  was  a  tortious  act  depriving 
the  principal  of  its  property,  and,  the  proceeds  of  the  sale  being  likewise 
the  principars  property,  the  agent,  in  appropriating  and  keeping  them, 
was  guilty  of  conversion  thereof  and  liable  in  damages  to  his  principal. 

2.  Prindpal  and  agent  <&=»72 — ^Agent's  awropriation  of  proceeds  of  unauthor- 

ized sale  not  justifled  though  eomimasions  due  hfan  in  other  transactions. 
Where  an  agent,  after  his  authority  to  sell  certain  property  of  his 
principal  was  withdrawn,  sold  it  without  authority,  and  such  sale  was 
not  ratified  by  the  principal,  the  fact  that  he  claimed  there  were  com- 
missions due  him  from  the  principal  in  other  transactions  did  not  justify 
him  in  appropriating  and  keeping  the  proceeds  of  the  sale. 

3.  Trover  and  conversion  <i:=»2— Money  subject  of  conversion. 

Money  is  as  much  a  subject  of  conversion  as  any  description  of  personal 
property. 

4.  Prlnoipal  and  agent  €=»79  (9) —Interest  recoverable  by  principal  on  agent's 

conversion  of  proceedli  of  nnautborized  sale. 

Where  an  agent  wrongfully  appropriated  and  kept  the  proceeds  of  an 
unauthorized  sale  of  personal  property  belonging  to  his  principal,  the 
court  did  not  err  in  allowing  interest  to  the  principal. 

5.  Principal  and  agent  <$=>S5 — Agent  cannot  recover  for  disbursements  or  ex- 

penses wliere  contract  provided  for  Qs^  oommisslon. 

In  an  action  by  a  principal  for  damages  for  his  agent's  conversion  of 
the  proceeds  of  an  unauthorized  sale  of  personal  property,  where  the  con- 
tract with  the  agent  provided  for  no  allowance  of  expenses  or  disburse- 
ments, but  for  a  fiat  commission  of  10  per  cent,  on  each  sale,  such  agent 
could  not  recover  by  way  of  counterclaim  for  such  disbursements  and 
expenses. 

6.  Principal  and  agesA  ^=>79  (5) —Evidence  lield  insufficient  to  show  sales 

made  or  negotiated  by  agent  entitling  him  to  commissions. 

In  an  action  by  a  principal  for  damages  for  his  agent's  conversion  of 
the  proceeds  of  an  unauthorized  sale  of  personal  property,  evidence  held 
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insufficient  to  show  that  the  agent  made  or  negotiated  certain  sales,  com- 
missions on  which  he  claimed  were  due. ' 

7.  Setoff  and  eounterclaim  •»34(1)*>  Demand  on  eontraci  not  subject  of 
eounterdalm. 

In  an  action  in  conversion,  a  demand  on  contract  cannot  be  the  sub- 
ject of  counterclaim. 

Appeal  from  Albany  County  Court. 

Action  by  the  George  Haiss  Manufacturing  Company,  Inc,  against 
Allen  P.  Becker.  From  a  judgment  affirming  a  judgment  of  the  City 
Court  of  Albany  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KEl^LOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Jerome  W.  Ecker,  of  Kingston,  for  appellant 
George  J.  Hatt,  2d,  of  Albany,  for  respondent. 

VAN  KIRK,  J.  The  action  was  brought  to  recover  damages  for 
the  conversion  of  a  wagon  loader.  At  the  close  of  the  plaintiff's  evi- 
dence the  plaintiff  was  allowed  to  amend  his  complaint  to  conform  to 
the  proof,  by  alleging  that  the  defendant  converted  to  his  own  use  the 
proceeds  of  the  sale  of  the  wagon  loader. 

The  plaintiff  is  a  manufacturer  of  wagon  loaders.  On  April  3,  1914, 
defendant  wrote  to  the  plaintiff  asking  for  the  agency  for  the  wagon 
loaders  and  a  portable  derrick  for  New  York  and  the  New  England 
States.  On  April  8,  1914,  the  plaintiff  replied  that  they  would  give 
him  the  agency,  but  could  not  give  him  an  exclusive  agency,  "as  we 
sell  these  machines  in  New  York  direct,  as  we  are  advertising  them, 
and  also  in  New  England."  The  commission  was  fixed  at  10  per  cent, 
of  the  selling  price.  In  December,  1914,  at  the  request  of  the  de- 
fendant, the  plaintiff  shipped,  as  a  sample  and  demonstrator,  a  wagon 
loader  to  the  yard  of  John  E.  D.  Blackburn,  Albany,  where  said  loader 
remained.  The  defendant  made  no  sales,  and  on  August  24,  1915,  the 
plaintiff  wrote  to  the  defendant  to  ship  the  wagon  loader  to  New 
York,  if  the  defendant  felt  that  there  was  no  chance  of  disposing  of 
it.  Defendant  did  not  return  the  loader,  and  on  July  IS,  1916,  the 
defendant  wrote  plaintiff  that  he  had  an  offer  of  $400  for  the  loader, 
"if  it  will  do  the  work."  Two  days  later  the  plaintiff  authorized  by 
letter  the  defendant  to  accept  the  $400  offer.  On  August  10th  fol- 
lowing the  plaintiff  wrote  to  defendant  asking  him  if  he  had  sold  the 
wagon  loader  and  asking  reply,  but  no  reply  was  received.  On 
October  6,  1916,  the  plaintiff  wrote  defendant: 

"We  have  therefore  come  to  the  conclnslon  that  we  desire  ft  [the  wa^n 
loader!  to  be  sent  to  New  York  and  wish  yon  would  do  so  at  the  earliest 
opportunity." 

No  reply  was  received,  and  on  October  24,  1916,  plaintiff  wrote 
again  to  defendant,  asking  the  shipment  of  the  loader  to  New  York. 
No  reply  was  received,  and  on  December  14,  1916,  the  plaintiff  wrote 
to  defendant,  asking  him  to  return  the  loader  to  New  York.  Defend- 
ant did  not  ship  the  loader,  but  on  May  9,  1917,  he  wrote  to  the  plain- 

^=:»For  other  cases  see  rame  topio  A  KBY-NUMBBR  in  all  Key-Numbered  Dlgesti  A  Indezw 
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tiff  that  he  had  sold  the  loader  at  the  price  named  and  expected  a 
check  for  the  same  in  a  few  days ;  "will  be  down  and  settle  with  you 
as  soon  as  it  arrives."  The  dJefendant  .did  not  go  to  New  York  to 
settle,  and  the  plaintiff,  having  heard  nothing  further  from  him,  on 
July  9,  1917,  wrote  to  the  defendant: 

"We  have  requested  you  at  least  three  or  four  times  to  return  the  wagon 
loader,  which  we  presume  you  still  have  in  your  possession,  which  our  com- 
pany sent  you  as  a  demonstrator  some  time  ago.  It  now  comes  to  a  point 
where,  if  yoa  do  not  ship  it,  it  will  be  necessary  for  us  to  take  such  means 
as  necessary  to  have  it  returned.  If  we  do  not  hear  from  you  regarding  this 
matter  within  a  week's  time,  we  shall  take  such  means  as  necessary  to  insure 
the  wagon  loader  being  sent  to  us.*' 

And  on  July  24th  an  attorney  in  behalf  of  plaintiff  wrote  to  the  de- 
fendant for  an  adjustment  of  the  matter,  and  this  suit  was  brought. 

[1]  The  defendant  had  sold  the  wagon  loader  for  $400,  receiving. 
$200  in  cash  and  a  note  for  $200.  Neither  the  note  nor  the  cash,  or  any 
part  of  it,  has  been  delivered  to  the  plaintiff.  The  defendant  had  been 
the  agent  of  the  plaintiff  to  sell  this  wagon  loader  and  was  authorized 
to  sell  it,  but,  before  the  defendant  sold  it,  the  plaintiff  had  directed 
him  to  return  the  wagon  loader  to  New  York.  The  authority  to  sell 
it  was  withdrawn.  The  defendant  failed  for  months  after  the  with- 
drawal of  the  authority  to  sell  to  return  the  machine,  and,  with- 
out a  renewal  of  his  authority,  assumed  to  sell  it.  The  plaintiff  never 
ratified  this  sale  and  never  approved  the  defendant's  act  in  selling. 
The  selling  of  the  wagon  loader  without  authority  was  a  tortious  act, 
which  deprived  the  plaintiff  of  its  property.  It  was  an  unauthorized 
sale  and  an  unauthorized  taking.  The  defendant  without  authority 
assumed  the  right  to  control  and  dispose  of  the  wagon  loader.  Laverty 
V.  Snethen,  68  N.  ¥^522,  23  Am.  Rep.  184; 'Pease  v.  Smith,  61  N. 
Y.  477;  Douglass  v.  Scott,  130  App.  Div.  322,  114  N.  Y.  Supp.  470. 

[2]  The  proceeds  of  the  sale  were  likewise  the  property  of  the 
plaintiff;  and,  under  the  evidence  in  the  case,  the  defendant  was  guilty- 
of  conversion  of  these  proceeds.  The  fact  that  he  claimed  that  there 
were  commissions  or  items  due  him  in  other  transactions  (these  are 
contained  in  his  counterclaim,  which  has  been  disallowed  by  the  court) 
did  not  justify  him  in  appropriating  and  keeping  the  money  or  the 
note.  Laverty  v.  Snethen,  supra;  De  Fino  v.  Stem,  5  App.  Div.  56, 
38  N.  Y.  Supp.  616. 

[3,  4]  Money  is  as  much  a  subject  of  conversion  as  any  description 
of  personal  property.  Gordon  v.  Hostetter,  37  N.  Y.  99;  Miller  v. 
Miles,  58  App.  Div.  103,  68  N.  Y.  Supp.  565.  The  court  did  not  err 
in  allowing  interest.  Covell  v.  Hill,  6  N.  Y.  374.  There  is  evidence 
sufficient  to  sustain  the  finding  of  the  trial  court  and  the  county  court 
that  the  commission  to  be  allowed  the  defendant  was  10  per  cent,  of  the 
selling  price. 

[5,  8]  We  have  examined  the  evidence  offered  by  the  defendant  in 
support  of  this  counterclaim,  which  is  a  claim  for  commissions  claim- 
ed to  be  due  on  account  of  the  sales  had  through  the  efforts  of  the 
defendant  and  for  disbursements  and  expenses.  The  contract  be- 
tween the  plaintiff  and  the  defendant  provides  for  no  allowance  of 
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expenses  or  disbursements.  He  was  to*  be  compensated  by  a  flat  com- 
mission of  10  per  cent.  The  defendant  utterly  failed  to  make  proof 
upon  which  he  was  entitled  to  any  allowance  for  commissions  on  ac- 
count of  sales  made  by  him  or  negotiated  by  him.  He  presented  some 
evidence  concerning  four  or  five  separate  claims.  He  called  the  pres- 
ident of  the  plaintiff  as  a  witness,  and  as  to  each  claim  the  prooi  was 
that  the  defendant  had  not  made  the  sale,  or  been  in  any  wise  the  oc- 
casion of  it.  The  court  has  allowed  commissions  to  defendant  on 
small  items,  totaling  $22.65,  in  addition  to  $40  commissions  in  the 
sale  of  the  loader.  We  find  no  error  in  the  conclusions  of  fact  reached 
by  the  trial  and  county  courts  on  the  subject  of  the  counterclaims. 

[7]  The  action  being  in  conversion,  a  demand  upon  contract  would 
not  be  the  subject  of  counterclaim,  but,  by  stipulation  of  the  parties  in 
open  court,  the  issues  raised  upon  the  counterclaim  were  tried. 

We  find  no  error  in  rulings  by  the  court  which  were  prejudicial  to 
the  appellant. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(lie  Misc.  Rep.  107) 

DIIBEY  Y.  PHILLIPS  et  aL 

(Supreme  Court,  Equity  Term,  Erie  County.    July,  1921.) 

1.  Insuranee  ^=^699— Noncompliaiiee  with  reinsiinince  contract  as  to  pay- 

ment of  assessments  held  to  defeat  right  to  death  beneflts. 

Where  the  contract  between  the  insurance  superintendent  as  liquidator 
of  a  beneficial  association  and  a  reinsurer  required  the  reinsurer  to  pay 
death  benefits  to  the  members  of  the  association  in  good  standing  or  en- 
titled to  reinstatement,  who  paid  their  monthly  assessment  to  the  rein- 
surer before  the  end  of  the  month,  the  reinsur^  is  not  liable  for  the 
amount  of  a  certificate  held  by  a  member  who  ha<rbeen  expelled  for  non- 
payment of  dues,  regardless  of  that  member's  right  to  reinstatement 
where  the  payment  of  the  prescribed  dues  to  the  reinsurer  was  not  made 
within  the  time  fixed  by  the  contract, 

2.  Insurance  ^=^699 — Liquidatoi's  failure  to  notify  eertiflcate  holders  of  re- 

insurance  does  not  make  reinsurer  liable. 

Where  the  contract  between  a  liquidator  of  a  beneficial  association  and 
a  reinsurer  provided  the  liquidator  should  give  notice  thereof  to  all  mem- 
bers of  the  association  in  good  standing  or  entitled  to  reinstatement,  the 
reinsurer  is  not  liable  on  the  certificate  held  by  a  member  who  did  not 
pay  his  duos  to  the  reinsurer  as  required  by  the  contract,  though  the 
liquidator  failed  to  give  notice  of  the  contract  to  such  member. 

Action  by  Mary  L.  Dubey  against  Jesse  L.  Phillips,  as  liquidator  of 
the  Supreme  Council  of  the  cStholic  Mutual  Benefit  Association,  and 
another.    Judgment  for  defendants. 

James  P.  Cotter,  of  BuflFalo,  for  plaintiff. 

Daniel  J.  Kenefick  and  C.  Pascal  Franchot,  both  of  Buffalo,  for  de- 
fendant American  Ins.  Union. 

WHEELER,  J.  The  evidence  shows  the  plaintiif  is  the  beneficiary 
named  in  a  certificate  of  insurance  issued  to  Walter  G,  Dubey  (her) 
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deceased  husband)  by  the  Supreme  Council  of  the  Catholic  Mutual 
Benefit  Association,  in  and  by  which  certificate  the  plaintiff  on  the 
death  of  her  husband  was  entitled  to  participate  in  the  benefit  fund  of 
that  association  to  the  extent  of  $2,000.  The  Catiiolic  Mutual  Benefit 
Association  became  financially  involved,  and  as  a  result  the  defendant 
Phillips,  as  Superintendent  of  Insurance  of  the  state  of  New  York, 
took  possession  of  the  property  and  assets  of  that  association,  and  by 
order  of  the  court  was  authorized  and  directed  to  liquidate  its  business. 
In  pursuance  of  that  authority  said  Phillips,  as  such  Superintendent, 
did  on  the  11th  day  of  May,  1920,  make  and  enter  into  a  contract  with 
the  defendant  the  American  Insurance  Union  of  Columbus,  Ohio,  in 
and  by  which  contract  said  American  Insurance  Union,  among  otiier 
things,  agreed— 

*'to  accept  as  beneficial  members  and  to  Insure  and  continue  without  medical, 
physical,  or  other  examination  of  any  kind  the  Insurance  of  each  and  every 
beneficial  member  of  said  Supreme  Council  of  the  Catholic  Mutual  Benefit 
Association  In  good  standing,  or  who  possessed  the  right  of  reinstatement  at 
the  date  of  said  order  of  liquidation  from  midnight,  standard  time,  at  Homell, 
Steuben  county,  N.  Y.,  between  the  16th  day  of  May,  1920,  and  the  16th  .day 
of  May,  1020,  and  the  1st  day  of  June,  1920,  unless  (a)  such  membership  or 
insurance  is  terminated  prior  thereto  by  refusal  in  writing  to  accept  such  In- 
surance, or  by  his  failure  to  pay  to  a  local  cashier  of  the  party  of  the  second 
part  duly  appointed  the  assessments  and  dues  for  May,  1920,  made  due  and 
payable  In  accordance  with  the  constitution,  by-laws,  and  certificates  of  the 
Supreme  CouncU  of  the  Catholic  Mutual  Benefit  Association  for  the  month 
of  May,  1920,"  etc. 

The  contract  further  provided: 

'The  party  of  the  second  part  shall  not  be  liable  for  any  claims  or  caupe  of 
action  which  accrue  subsequent  to  midnight,  standard  time,  at  Homell, 
Bteuben  county,  N.  Y.,  between  the  Slst  day  of  May,  1920,  and  the  1st  day 
of  June,  192D,  unless  the  beneficial  member  held  a  valid  certificate  of  member- 
ship of  said  Supreme  Council  of  the  Catholic  MutuAl  Benefit  Association  or 
possessed  the  right  of  reinstatement  at  the  date  of  the  entry  of  said  order 
of  liquidation  and  shall  have  accepted  on  or  before  the  Slst  day  of  BCay,  1920, 
the  terms  of  this  contract  by  paying  to  a  local  cashier  of  the  party  of  the 
second  part  the  cash  assessments  and  dues  made  or  levied  by  the  Supreme 
CouncU  of  the  Catholic  Mutual  Benefit  Association  for  the  month  of  May, 
1920." 

Also: 

**This  contract  may  be  accepted  by  members  possessed  of  the  right  to  be  re- 
instated upon  payment  to  the  liquidator  of  unpaid  dues  and  assessments  for 
periods  prior  to  May  1,  1920,  and  payment  to  a  local  cashier  appointed  by 
the  party  of  the  second  part  of  the  cash  assessments  and  dues  for  May,  1920, 
made  and  levied  according  to  the  constitution  and  by-laws  of  the  Supreme 
Council  of  the  Catholic  Mutual  Benefit  Association." 

'*The  party  of  the  second  part  shaU  not  b6  liable  for  any  claim  accruing  by 
reason  of  the  death  of  any  member  of  the  Supreme  CouncU  of  the  Catholic 
Mutual  Benefit  Association  which  shall  occur  subsequent  to  the  Slst  day  of 
May,  1920,  unless  said  member  has  paid  to  the  party  of  the  second  part  or  a 
local  cashier,  the  assessments  of  the  Supreme  CouncU  of  the  CathoUc  Mutual 
Benefit  Association  for  May,  1920,  prior  to  the  Ist  day  of  June,  1920,  and 
has  paid  all  prior  assessments  and  dues." 

The  plaintiff  claims  that,  although  her  husband,  Walter  G.  Ehibey, 
was  in  arrears  in  the  payment  of  his  dues  and  assessments  to  the  Cath- 
olic Mutual  Benefit  Association,  nevertheless  he  was  entitled  under  the 
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constitution  and  by-laws  of  the  association  to  reinstatement  as  a  mem- 
ber, and  was  therefore  entitled  to  the  benefits  of  the  contract  made 
between  Phillips,  as  superintendent  of  insurance,  and  the  defendant 
the  American  Insurance  Union.  Walter  G.  Dubey  died  in  July,  1920, 
and  this  action  is  brought  to  declare  said  Walter  G.  Dubey  entitled  to 
the  right  of  reinstatement  into  the  Catholic  Mutual  Benefit  Associa- 
tion at  all  times  from  September,  1919,  to  the  date  of  his  death.  (2) 
That  the  contract  in  question  was  duly  accepted  by  said  Dubey.  (3) 
That  the  certificate  of  insurance  in  the  Catholic  Mutual  Benefit  As- 
sociation held  by  said  Dubey  be  declared  a  certificate  of  insurance  in 
the  American  Insurance  Union,  and  in  full,  force  and  effect  at  the 
time  of  his  death.  (4)  TITat  the  plaintiflf  recover  said  sum  of  $2,000 
less  certain  liens  thereon. 

The  evidence  shows  that  Walter  Dubey  did  not  comply  with  the 
terms  and  conditions  imposed  by  the  contract  with  the  American  In- 
surance Union  in  that  he  did  not  accept  the  terms  of  said  contract  by 
paying  on  or  before  the  31st  day  of  May,  1920,  the  cash  assessments 
and  dues  made  or  levied  by  the  Supreme  Council  of  the  Catholic  Mu- 
tual Benefit  Association  for  the  month  of  May,  1920. 

I  do  not  understand  the  plaintiff  contends  that  any  such  pajrment 
was  in  fact  made.  On  June  1,  1920,  after  the  time  to  pay  said  dues 
and  assessments  had  expired,  plaintiff's  attorney  wrote  the  American 
Insurance  Union  saying  that  Walter  G.  Dubey  was  about  to  start 
an  action  against  the  Catholic  Mutual  Benefit  Association  and  the  Su- 
perintendent of  Insurance  for  reinstatement,  and  that  after  some  cor- 
respondence he  had  finally  received  a  letter  from  the  Superintendent  of 
Insurance's  office  stating  it  would  accept  all  past  dues  and  assessments 
up  to  April,  1920,  "and  that  your  organization  was  to  be  paid  the  reg- 
ular C.  M.  B.  A,  assessment  for  May  and  June  according  to  your 
table  of  rates." 

The  letter  further  stated: 

"I  am  therefore,  on  behalf  of  Walter  Dubey,  accepting' the  contract  made  by 
and  between  the  New  York  State  Insurance  Sui)erlntendent  and  your  organi- 
zation. •  •  •  I  am  inclosing  check  for  $23.10,  $8.46  of  which  is  the  regular 
G.  M.  B.  A.  dues  and  assessments  for  May,  and  $14.64,  being  the  rate  of  your 
company  for  June." 

This  check  was  subsequently  returned  by  the  American  Insurance 
Union  unused,  and  its  liability  was  repudiated.    Hence  this  action. 

[1]  On  the  trial  considerable  evidence  was  given  by  the  parties 
touching  the  question  whether  or  not  Walter  G.  I>ubey  was  in  fact  and 
in  law  entitled  to  be  reinstated  as  a  member  in  the  Catholic  Mutual 
Benefit  Association.  Even  though  entitled  to  reinstatement,  we  do  not 
regard  that  fact  as  controlling  in  the  disposition  of  this  case ;  for,  if 
in  default  in  complying  with  the  terms  of  the  contract  in  question, 
the  plaintiflp  cannot  recover.  Dubey  had  no  greater  rights  against 
the  Insurance  Union  than  a  member  in  good  standing,  and  such  a 
member  could  not  avail  himself  of  the  contract  with  the  Insurance 
Union  without  showing  compliance  on  his  part  with  the  terms  and 
conditions  imposed,  one  of  which  was  that  a  member  of  the  Catholic 
Mutual  Benefit  Association  or  one  having  the  right  of  reinstatement 
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should  pay  the  Insurance  Union  on  or  before  May  31,  1920,  the  dues 
and  assessments  for  May  of  that  year.    This  concededly  was  not  done. 

No  matter  what  the  rights  or  equities  of  the  member  Walter  G. 
Xhibey  may  have  been  as  against  the  Catholic  Mutual  Benefit  Asso- 
ciation as  against  the  Insurance  Union,  its  liability  must  be  measured 
and  determined  by  the  contract  between  it  and  the  Superintendent  of 
Insurance.  The  Insurance  Union  had  the.  right  to  say  what  members 
of  the  Benefit  Association  it  would  receive  and  recognize,  and  upon 
what  terms  and  conditions  it  would  receive  them  into  its  own  order, 
and  one  of  these  terms  and  conditions  was  that  the  contract  might  be 
accepted  by  members  possessed  of  the  right  to  be  reinstated  upon 
payment  to  the  liquidator  of  unpaid  dues  and  assessments  for  periods 
prior  to  May  1,  1920,  and  payment  to  a  local  cashier  appointed  by  the 
party  of  the  second  part  of  the  cash  assessments  and  dues  for  May, 
1920,  on  or  before  May  31,  1920.  It  was  further  provided  that  the 
American  Insurance  Union  should  not  be  liable  imless  the  beneficial 
member  or  one  entitled  to  reinstatement  "shall  have  accepted  on  or 
before  the  31st  day  of  May,  1920,  the  terms  of  this  contract  by  pay- 
ing to  a  local  cashier  of  the  party  of  the  second  part  the  cash  assess- 
ments and  dues  made  or  levied  by  the  Supreme  Council  of  the  Catholic 
Mutual  Benefit  Association  for  the  month  of  May,  1920." 

These  conditions  having  not  been  met  by  the  member  Walter  G. 
Dubey  in  his  lifetime,  we  are  unable  to  discover  how  the  plaintiff  as  the 
beneficiary  named  in  the  certificate  can  recover. 

It  is  true  that  at  the  time  the  member  Walter  G.  Dubey  had  been 
reported  expelled  for  nonpayment  of  dues  and  assessments,  but  he 
claimed  such  expulsion  had  been  irregular,  and  that  he  was  entitled  to 
be  reinstated.  If  he  elected  to  become  a  member  of  the  Insurance 
Union  by  reason  of  its  contract  and  his  right  of  reinstatement,  he  still 
was  obligated  to  pay  the  May  dues  and  assessments  on  or  before  May 
31st.  The  contract  imposes  that  condition  not  only  on  members  in 
good  standing;  but  also  on  those  claiming  the  right  of  reinstatement. 

[2]  It  is  argued  that  the  member  did  not  in  fact  get  notice  of  tiie 
terms  of  the  contract  in  question  in  time  to  act  and  make  the  required 
payments  on  or  before  May  31st.  The  Insurance  Union  made  no 
agreement  to  give  the  members  of  the  Catholic  Mutual  Benefit  Asso- 
ciation any  notice  whatever.  The  Superintendent  of  Insurance  as 
liquidator  agreed  to  send,  as  provided  in  the  seventeenth  clause  of  the 
contract,  to  each  member  of  the  Catholic  Mutual  Benefit  Association 
in  good  standing,  or  possessed  of  the  right  to  reinstatement,  a  copy 
of  the  contract  in  question.  The  American  Insurance  Union  assumed 
no  such  duty,  and  if  the  Benefit  Association  failed  to  rive  such  notice, 
that  failure  is  not  chargeable  against  the  Insurance  Union,  nor  can 
it  operate  to  enlarge  or  extend  the  liability  of  the  Union. 

Considering  the  case,  therefore,  in  the  Heht  of  the  facts  stated  in 
the  foregoing  opinion,  I  conclude  the  plaintiff's  complaint  must  be  dis- 
missed. 

So  ordered. 
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MELENKS  V.  MELEN  el  aL 

(Supreme  Ck)urt,  Appellate  Division,  Fourth  Department.    Jnly  1,  1921.) 

1.  Dower  0=s>7— HWe  may  sue  to  esteUish  dower  in  property  eonveyed  before 

marriage  and  not  possessed  during  marriage. 

Where  defendant  before  marriage  assured  plaintiff  he  had  property, 
and  after  the  marriage,  and  because  of  it,  plalntifTs  stepson,  to  whom 
defendant  had  voluntarily  conveyed  the  property  to  hold  and  manage 
during  defendant's  absence,  refused  to  reconvey  to  defendant,  pLalntifl 
had  an  inchoate  right  in  the  property,  though  the  husband  had  no  legal 
title  during  the  marriage. 

2.  Dower  ^»35— Wife  ean  sue  to  establish  ineboote  rl£^  during  husbandTs 

tife. 

A  wife  may  maintain  an  action  in  her  husband's  lifetime  to  set  aside  a 
deed  made  in  fraud  of  her  dower. 

3.  Dower  ^^^35— Wife  may  sue  to  establish  her  indMNite  rights  and  need  not 

depend  on  husband's  suincr. 

Where  a  stepson  refused  to  reconvey  to  his  father  property  conveyed  to 
him  before  the  marriage  to  manage  during  the  father's  absence,  such  re- 
fusal operating  as  a  fraud  on  the  Inchoate  right  of  the  stepmother,  she 
could  sue  to  establish  her  right,  and  need  not  depend  on  the  husband 
bringing  suit  to  compel  a  reconveyance. 

Olark,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Monroe  County. 

Suit  by  Fannie  B.  Melenky  against  Asher  P.  Mden,  otherwise 
known  as  Isaac  P.  Melenky,  and  Reuben  Melenky.  From  an  order 
sustaining  a  demurrer  to  the  complaint,  plaintiflE  appeals.  Order  re- 
versed, and  demurrer  overruled,  with  leave  to  defendants  to  plead 
over. 

See,  also,  189  App.  Div.  342,  179  N.  Y.  Supp.  198;  189  N.  Y.  Supp. 
176. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  DA- 
VIS, JJ.  ' 

Heiby  W.  Ungerer,  of  Rochester,  for  appellant. 

Bowman  &  Van  Schaick,  of  Rochester  (George  S.  Van  Schaick,  of 
Rochester,  of  counsel),  for  respondent  Asher  P.  Melen. 

DAVIS,  J.  The  defendant  Asher  P.  Melen  has  demurred  to  the 
complaint.  We  n\ay  therefore  state  the  admitted  facts  as  follows: 
The  defendants  are  residents  of  the  city  of  Rochester,  and  thp  plain- 
tiff is  the  wife  of  the  defendant  Reuben  Melenky.  The  defendant, 
known  as  Asher  P.  Melen,  is  the  oldest  son  of  Reuben  Melenlqr  by  a 
former  marriage,  and  was  associated  with  his  father  in  the  manage- 
ment of  the  latter's  business  and  property  prior  to  January,  1913,  at 
which  latter  date  the  father,  then  a  widower,  journeyed  to  California 
and  there  remained  for  some  time  because  of  ill  health. 

In  the  month  of  August,  1914,  the  plaintiff  and  the  defendant  Reu- 
ben married  in  California.  Before  their  marriage  the  husband  had 
stated  to  her  that  he  owned  a  great  deal  of  valuable  real  estate  in  the 

^=»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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city  of  Rochester.  The  plaintiff  believed  it  and  relied  on  the  state- 
ment in  marrying. 

Durine  the  month  of  December,  1913,  Reuben  had  executed  and 
delivered  to  his  son  Asher  a  deed  conveying  certain  premises  on  Front 
street  in  Rochester,  which  the  former  had  theretofore  held  in  fee  ab- 
solute. The  deed  was  delivered  that  Asher  might  hold  and  manage 
the  premises  during  the  absence  of  his  father,  and  upon  an  agreement 
to  reconvey  the  premises  to  him  upon  his  demand.  No  consideration 
was  paid  by  the  grantee.  Subsequently  the  deed  was  recorded.  Sim- 
ilar transactions  had  theretofore  occurred  between  the  father  and  son, 
and  the  premises  had  always  been  reconveyed  by  the  son  upon  the 
request  of  the  father,  who  had  the  utmost  confidence  in  him  because 
of  their  experience  in  intimate  business  relations.  On  several  occa- 
sions after  the  delivery  and  recording  of  the  deed  Asher  had  stated 
in  writing  that  the  premises  so  conveyed  to  him  belonged  to  the  fa- 
ther. In  August,  1918,  Reuben's  younger  sons  were  called  into  the 
military  service,  and  Asher  then  requested  his  father  to  return  to 
Rochester  and  resume  the  management  of  his  business  and  real  es- 
tate. The  father  returned  and '  demanded  a  reconveyance  of  the  real 
estate  in  question,  and  then  the  son  said  that  the  real  estate  belonged 
to  the  father,  but  that  he  had  remarried,  and  because  of  said  remar- 
riage he  (Asher)  refused  to  reconvey  the  premises.  Subsequent  de- 
mands were  made,  arid  the  son  finally  conveyed  to  his  father  a  life  es- 
tate in  the  premises.  This  the  father  accepted  and  recorded  in  order 
to  sustain  his  physical  necessities,  being  aged,  ill,  infirm,  without 
means,  and  unable  to  earn  a  livelihood.  Because  the  son  had  refused 
to  reconvey  the  fee  for  the  purpose  and  with  the  fraudulent  intent  of 
depriving  the  plaintiff  of  her  dower  interest  in  the  premises,  the  plain- 
tiff brings  this  action  to  establish  by  a  judgment  of  the  court  that  she 
has  an  inchoate  right  of  dower  in  the  premises  in  question. 

[1]  If  this  be  the  true  state  of  facts,  then  it  is  evident  that  the 
plaintiff  has  suffered  a  wrong,  and  that  the  defendant  Asher  P.  Me- 
len  is  reaping  a  profit  out  of  that  wrong  caused  by  his  own  fraud. 
But  it  is  contended  that  the  courts  are  powerless  to  furnish  a  remedy, 
because  at  no  time  since  the  marriage  has  the  plaintiff's  husband  been 
seized  of  an  estate  of  inheritance,  and  therefore  no  inchoate  right  of 
dower  may  arise.    Real  Property  Law  (Consol.  Laws,  c.  50)  §  190. 

Happily  cases  of  this  kind  are  few,  and  precedents  are  not,  there- 
fore, numerous.  Our  attention  has  been  called  to  no  case  where  the 
precise  question  here  presented  has  been  before  the  courts ;  but  there 
are  authorities  somewhat  analogous  in  their  facts  in  which  substan- 
tially the  same  principle  involved  here  has  been  established. 

[Z]  We  may  assume  as  settled  at  the  outset  that  an  inchoate  right 
of  dower  is  a  valuable,  substantial  interest  (Simar  v.  Canaday,  53  N. 
Y.  298,  13  Am.  Rep.  523),  and  that  a  wife  may  maintain  an  action  in 
her  husband's  lifetime  to  set  aside  a  deed  made  in  fraud  of  her  dower 
(Clifford  V.  Kampfe,  147  N.  Y.  383,  42  N.  E.  1). 

In  Youngs  v.  Carter,  10  Hun,  194,  the  facts  were  that  one  John 
Youngs  was  engaged  to  be  married  to  the  plaintiff  on  the  27th  day 
of  August,  1872,  but  in  consequence  of  his  sickness  on  that  day  the 
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marriage  was  postponed  to  the  3d  of  September.  On  August  30  he, 
without  knowledge  of  the  plaintiff,  conveyed  real  estate  of  substantial 
value  to  two  daughters  by  a  former  marriage,  and  took  back  from 
them  a  lease  of  the  same  for  his  life.  After  the  marriage  the  wife, 
learning  the  facts,  brought  an  action  to  set  the  same  aside.  It  was 
held  that  the  conveyances  were  a  fraud  upon  the  wife,  and  that  the 
same  should  be  adjudged  void  as  to  her  inchoate  right  of  dower,  and 
that  she  might  maintain  such  action  during  the  life  of  her  husband. 

We  may  well  quote  from  the  opinion  of  Daniels,  J.,  in  the  case  just 
cited : 

"The  novelty  of  the  case  can  form  no  well-founded  objection  to  the  ju- 
risdiction over  it,  if  it  falls  within  the  limits  of  any  defined  equitable  principle. 
That  must  constitute  the  test  of  the  court's  authority,  and  not  the  existence  or 
absence  of  precedent  for  the  case  over  which  it  may  be  involved.  Those  prin- 
ciples are  as  broad  as  the  just  wants  and  necessities  of  civilized  society  re- 
quire ;  and  it  is  scarcely  possible  to  imagine  a  case  In  which  equitable  relief 
may  be  proper  which  they  do  not  include.  If  there  are  cases  of  that  descrip- 
tion, the  present  one,  certainly,  is  not  among  them  in  any  view  which  should 
be  taken  of  it.  For  if  the  plalntifiT  must  fail  it  must  be  for  want  of  proof,  and 
not  because  of  any  infirmity  in  the  power  of  the  court  to  administer  relief. 
If  her  case  has  been  made  out,  it  is  for  the  reason  that  the  conveyance 
which  was  made  was,  in  the  sense  in  which  the  term  is  understood  and  ap- 
plied by  courts  of  equity,  a  fraud  upon  her  contemplated  marital  rights. 
That  has  been  defined  to  include  all  acts,  omissions,  and  concealments  which 
involve  a  breach  of  legal  or  equitable  duty,  trust,  or  confidence  justly  reposed, 
and  are  injurious  to  another,  or  by  which  an  undue  and  onconscientloas  ad- 
vantage is  taken  of  another." 

Having  in  mind  the  principles  of  equity  jurisdiction  just  stated, 
what  court  can  look  with  complacence  upon  the  state  of  facts  disclosed 
in  the  instant  case?  The  father,  in  accordance  with  his  custom  when 
he  wished  to  relinquish  the  management  of  his  property  temporarily, 
conveyed  it  to  his  son,  that  he  might  have  better  control  and  manage- 
ment thereof  while  the  father  was  away  on  a  distant  journey.  It 
amounted  in  effect  to  a  power  of  attorney,  and  there  was  the  express 
agreement,  as  well  as  the  agreement  established  by  custom,  that  upon 
demand  the  legal  title  should  be  restored  to  the  father.  It  was  evi- 
dently intended  that  nothing  more  than  the  barren  title  should  pass. 
The  actual  ownership  still  remained  with  the  father,  and  the  record 
title  was  to  be  reconveyed  to  him  upon  demand.  When  demand  was 
made,  nothing  remained  in  the  son  but  the  product  of  his  own  fraud 
and  the  naked  record  title.  The  father  was  mature  and  elected  to 
remarry.  He  needed  no  one's  consent.  Very  properly  he  inf9rmed 
his  prospective  bride  of  his  ability  to  maintain  her  properly  in  a  suit- 
able station  in  life.  The  son  evidently  assumed  the  prerogative  of  de- 
ciding as  to  whether  his  father  should  remarry,  and,  when  the  latter 
married  without  his  consent,  the  son  undertook  to  punish  this  dis- 
obedience by  withholding  from  him  the  real  estate  which  the  son  had 
agreed  to  reconvey.  The  result  of  this  act  was,  as  it  was  intended  to 
be,  a  fraud  on  the  legal  rights  of  the  plaintiff. 

When  the  father  demanded  a  reconveyance,  it  was  the  duty  of  the 
son  to  make  it.  To  refuse  was  to  break  his  promise  and  commit  a 
fraud.    Had  he  followed  the  line  of  his  duty,  the  father  would  have 
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been  revested  with  the  title  of  his  property,  and  the  plaintiff  would 
then  have  become  vested  with  the  inchoate  right  of  dower  which  she 
now  seeks.  If  the  husband  had  been  guilty  of  the  fraud  in  convey- 
ing his  property  without  consideration  to  his  son  immediately  preced- 
ing the  marriage,  after  making  the  representations  to  the  plaintiff  of 
his  ownership,  the  authorities  are  unanimous  that  the  plaintiff  might 
recover.  The  effect  on  plaintiff's  rights  is  the  same,  and  there  is  no 
discoverable  difference  in  principle  if  the  result  is  reached  through  the 
fraud  of  the  son.  It  is  of  small  concern  who  is  the  active  party  to  the 
fraud.  In  either  case  there  would  be  no  actual  seizin  in  the  husband 
at  the  time  of  marriage. 

But  it  is  urged  that  there  can  be  no  inchoate  right  of  dower  because 
the  husband  was  not  seized  of  a  legal  estate  in  lands  during  coverture. 
It  is  true  that  is  the  rule  ordinarily.  But  the  courts  will  aid  the  wife 
in  obtaining  that  right  when  the  vesting  of  the  legal  estate  in  her  hus- 
band has  been  prevented  by  fraud  practiced  by  some  one  to  her  detri- 
ment. Actual  seizin  in  fact  in  the  husband  has  not  been  deemed  nec- 
essary by  the  courts  in  granting  relief.  Clifford  v.  Kampfe,  147  N. 
Y.  383,  42  N.  E.  1;  Douglas  v.  Douglas,  11  Hun,  406;  Youngs  v. 
Carter,  supra. 

In  Douglas  v.  Douglas,  supra,  the  husband  fraudulently  induced  his 
wife  to  join  in  the  conveyance  of  certain  real  estate  to  be  given  in  ex- 
change for  other  real  estate  of  the  same  value,  by  representing  to  her 
that  she  would  obtain  the  same  right  of  dower  in  the  latter  as  she  pos- 
sessed in  what  was  conveyed.  To  defraud  her  of  this  he  caused  the 
land  taken  in  exchange  to  be  conveyed  to  his  sister,  who  paid  no  con- 
sideration. It  was  held  that  the  wife  was  entitled  to  relief  either  at 
law  to  recover  damages  for  the  fraud,  or  in  equity  to  have  a  result- 
ing trust  in  the  land  conveyed  to  the  sister  declared  in  her  favor  to 
the  extent  of  the  present  value  of  her  inchoate  right  of  dower.  The 
court  says  (page  409) : 

"If,  upon  such  a  state  of  facts,  tbere  can  be  no  relief  either  at  law  or  In 
equity  for  the  plaintiff,  then  a  wife's  inchoate  right  of  dower,  which  the 
courts  adjudge  to  be  valuable  property,  Is  rendered  valueless  by  reason  of  the 
inefficiency  of  the  courts  of  Justice." 

In  Bowery  Nat.  Bank  v.  Duncan,  12  Hun,  406,  a  widow  was  de- 
creed to  be  entitled  to  dower  interest  in  property  of  which  her  husband 
was  only  the  equitable  owner,  he  having  purchased  the  real  estate  un- 
der a  contract,  and  the  conveyance  of  title  had  not  been  made  to  him 
before  his  death. 

In  Lugar  v.  Lugar,  160  App.  Div,  807,  146  N.  Y.  Supp.  37,  it  was 
held  (by  a  divided  court)  that  a  wife  had  an  inchoate  right  of  dower 
in  resd  estate  of  which  her  husband  was  not  in  fact  seized  in  fee. 

The  conclusions  we  have  reached  are  not  in  conflict  with  the  prin- 
ciple decided  in  Phelps  v.  Phelps,  143  N.  Y.  197,  38  N.  E.  280,  25  L. 
R.  A.  625.  In  that  case  the  husband  and  wife  were  separated.  Hav- 
ing money,  the  husband  purchased  real  estate,  and,  perhaps  to  prevent 
its  being  dowable,  he  took  title  in  the  name  of  another.  The  wife 
brought  an  action  in  equity  to  establish  and  protect  her  inchoate  right 
189  N.Y.S.— 61 
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of  dower  in  those  lands,  alleging  that  the  acts  were  in  fraud  of  her 
rights.  A  demurrer  to  the  complaint  was  sustained  in  all  the  courts 
upon  the  ground  that  the  husband  invested  personal  property  in  lands 
which  Were  never  conveyed  to  him,  nor  did  he  have  any  agreement 
that  they  should  be  conveyed  to  him,  he  simply  having  the  beneficial 
use  thereof  and  the  right  to  ask  the  dummy  to  transfer  them  to  others 
when  he  made  a  sale.  The  principle  is  stated  by  Judge  Gray,  as  fol- 
lows: 

"How  can  oefzin  be  predicated  of  the  plaintiff's  husband  with  respect  to 
the  lands  purchased  through  the  use  of  his  moneys,  but  never  conveyed,  nor 
agreed  to  be  conveyed,  to  him?  The  plaintiff,  certainly,  liad  no  control  over 
the  use  which  her  husband  chose  to  make  of  his  personal  estate.  That  was  his 
absolutely,  and  she  had  no  Interest  in  it  which  she  could  assert,  beyond  a  claim 
upon  him  for  the  support  of  herself  and  their  children.  He  might  have  chosen 
to  use  it  in  the  acquisition  of  any  of  the  many  kinds  of  personal  property, 
without  any  right  on  the  part  of  his  wife  to  complain  of,  or  to  interfere  In, 
his  acts.  Instead  of  confining  his  use  of  his  moneys  to  purchases  of  personal 
property,  or  Instead  of  putting  them  into  land  and  of  taking  title  to  himself,  he 
has  adopted  methods  set  forth  in  this  complaint  for  its  use,  and  they  were  ef- 
fectual to  prevent  the  vesting  in  him  of  any  legal  estate  in  the  realty,  al- 
though paid  for  with  his  moneys." 

There  was  in  the  Phelps  Case,  of  course,  no  actual  conveyance  in 
fraud  of  the  wife  of  real  estate  of  which  the  husband  was  once  seized, 
and  no  fraudulent  failure  by  a  third  person  to  reconvey  title  to  real 
estate  in  fact  owned  by  the  husband. 

[3]  It  is  urged  that  the  husband  should  bring  the  action  to  obtain 
reconveyance  from  the  son.  Very  likely  he  ought ;  but  if  he  fails  to 
take  action  to  recover  his  property,  should  the  plaintiff  be  denied  the 
right  to  establish  her  interest  in  property  wrongfully  withheld  from 
her  husband  and  herself  ?  We  think  not.  Even  if  the  husband  should 
acquiesce  in  the  fraud  of  his  son,  the  plaintiff  would  not  thereby  be 
denied  a  remedy ;  but,  as  a  matter  of  fact,  the  husband  has  served  an 
answer  admitting  the  facts  and  joining  in  her  prayer  for  relief. 

On  the  present  state  of  facts  it  sufficiently  appears  that  the  defend- 
ant, Asher  P.  Melen,  has  been  guilty  of  a  breach  of  legal  or  equitable 
duty  in  failing  to  justify  the  trust  and  confidence  his  father  reposed 
in  him,  and  in  fraud  of  the  plaintiff's  rights.  If  our  conclusions  arc 
sound,  it  follows  that  the  order  should  be  reversed  and  the  demurrer 
of  the  defendant,  Asher  P.  Melen,  should  be  overruled,  with  costs.  All 
concur,  except  CLARK,  J.,  who  dissents. 

KRUSE,  P.  J.  (concurring).  Even  though  the  plaintiff's  husband 
may  not  have  been  seized  during  coverture  of  the  premises,  and  the 
plaintiff  have  no  present  right  of  inchoate  dower,  it  would  seem  that 
she  might  maintain  the  action.  Her  husband  is  the  real  owner  of  the 
premises;  he  is  entitled  to  have  the  same  reconveyed  to  him.  The 
defendant  refuses  to  reconvey  the  premises.  Although  the  husband 
has  demanded  such  a  reconveyance,  he  brings  no  action  to  assert  his 
right.  She  brings  the  action,  making  her  husband  a  party.  Upon  re- 
conveyance to  him  her  dower  will  immediately  attach. 

She  married  her  husband  upon  statement  made  by  him,  and  believed 
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by  her,  that  he  was  a  large  owner  of  real  property.  It  turns  out  that 
the  real  property  was  in  his  son's  name.  He  desires  his  wife  to  have 
dower,  but  the  son  refuses  to  convey  for  the  reason  that  he  is  dissat- 
isfied with  the  marriage  and  wants  to  deprive  her  of  her  dower  right. 
It  does  not  lie  with  him  to  deprive  her  of  this  right.  Her  right  is 
founded  in  good  conscience  and  should  be  protected  in  equity. 
Many  years  ago  Thomas  Coke  said : 

"It  is  a  maxim  that  three  things  be  fttvored  in  law— life,  liberty  and 
dower.*'    14  Oyc.  885. 

And  that  is  none  the  less  true  to-day. 

CLARK,  J.  (dissenting).  As  I  understand  it  the  theory  on  which 
my  Associates  recommend  a  reversal  of  the  order  in  this  case  is  that 
the  plaintiff  has  been*  defrauded  out  of  some  legal  right  by  the  act  of 
defendants.    I  do  not  see  it  that  way. 

The  deed  in  question  from  Reuben  Melenky  to  his 'son,  defendant 
Asher  P.  Melenky,  otherwise  known  as  Isaac  P.  Melenky,  was  made 
in  December,  1913.  Some  eight  months  after  that,  when  the  father 
was  in  California,  he  married  the  plaintiff.    This  was  in  August,  1914. 

I  am  unable  to  find  in  the  record  any  allegation  that  when  the  deed 
in  question  was  made  the  elder  Melenky  was  engaged  to  be  married 
to  the  plaintiff,  or  that  such  marriage  was  even  thought  of.  There  is 
an  allegation  in  the  third  paragraph  of  the  complaint  that  prior  to 
plaintiff's  marriage  to  Reuben  Melenky  he  stated  to  her  that  he  owned 
a  great  deal  of  valuable  real  estate  in  Rochester,  including  the  prem- 
ises referred  to,  and  that  she  believed  said  statement,  and  relied  on  it. 

That  is  far  short  of  an  allegation  that  when  she  became  engaged  to 
marry  the  old  gentleman  he  actually  owned  this  property,  and  that  she 
promised  to  marry  him  relying  on  the  truth  of  that  statement. 

I  cannot  see  how  any  fraud  could  have  been  perpetrated  on  plain- 
tiff by  the  X>\d  gentleman's  deeding  the  property  in  question  to  his  son 
before  plaintiff's  marriage  to  the  father  was  ever  thought  of.  If 
plaintiff  and  her  present  husband  had  been  engaged  to  be  married  at 
the  time  of  the  conveyance,  the  case  of  Youngs  v.  Carter,  10  Hun, 
194,  would  be  in  point.  There  a  widower  was  engaged  to  be  married 
to  the  plaintiff  and  the  time  for  the  marriage  had  been  fixed.  Be- 
cause of  the  illness  of  the  prospective  bridegroom  the  marriage  was 
postponed  from  August  27  to  September  3,  1872.  Between  these  dates 
and  on  August  30th  the  old  gentleman  conveyed  to  children  by  his 
first  marriage  real  estate  worth  $150,000.  This  all  occurred  without 
the  knowledge  of  the  prospective  bride,  and  upon  her  discovering  it 
after  her  marriage  she  brought  an  action  to  set  aside  the  conveyance 
in  consequence  of  the  fraud  practiced  on  her,  and  succeeded. 

I  Qannot  see  where  that  case  is  any  authority  for  plaintiff  here,  for 
the  facts  are  not  similar.  There  plaintiff  and  the  grantor  were  actual- 
ly engaged  to  be  married  when  the  deed  was  made.  Here  there  was 
no  such  relationship,  and  so  far  as  I  can  discover  in  the  record,  when 
the  deed  of  the  Front  street  property  was  made  to  the  son,  Reuben 
Melenky  did  not  even  know  plaintiff,  to  say  nothing  about  being  en- 
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gaged  to  marry  her.  Therefore  I  cannot  see  how  she  had  any  rights, 
either  actual  or  possible,  out  of  which  she  could  have  been  defrauded 
by  her  husband  executing  to  his  son  the  deed  referred  to  in  the  com- 
plaint. 

At  no  time  since  plaintiff's  marriage  to  Reuben  Melenky  has  he 
owned  the  real  property  in  question,  or  had  any  interest  in  it,  except- 
ing a  life  estate.  Plaintiff's  right  of  dower  did  not  attach,  for  the  hus- 
band was  not  seized  of  the  property  during  their  marriage.  Real 
Property  Law,  §  190.  The  husband  has  not  been  seized  of  an  estate 
of  inheritance  in  this  property  at  any  time  during  his  marriage  to  the 
plaintiff;  consequently  dower  did  not  attach.  Phelps  v.  Phelps,  143 
N.  Y.  197,  38  N.  E.  280,  25  L.  R.  A.  625 ;  Nichols  v.  Park,  78  App. 
Div.  95,  79  N.  Y.  Supp.  547;  PoiUon  v.  Poillon,  90  App.  Div.  71,  85 
N.  Y.  Supp.  689. 

Under  the  facts  as  set  forth  in  the  complaint,  and  conceded  by  the 
demurrer,  I  cannot  see  where,  at  the  time  the  deed  in  question  was 
made,  plaintiff  had  any  "rights"  which  could  in  any  way  be  affected 
by  the  conveyance.  She  was  a  stranger  to  the  transaction,  and  at  that 
time  was  evidently  a  stranger  to  all  Sie  parties. 

While  it  is  true  that  dower  is  favored  in  the  law,  it  is  equally  true 
that  before  a  wife  can  claim  it  she  must  bring  herself  within  the  stat- 
ute which  gives  her  the  right  to  assert  it.  Plaintiff's  husband  was  not 
seized  of  an  estate  of  inheritance  in  the  real  estate  described  in  the 
deed  in  question  at  any  time  during  the  marriage,  and  it  seems  to  me 
by  the  very  language  of  the  statute  itself,  the  husband  not  having  been 
seized  of  such  an  estate  during  the  marriage,  plaintiff  has  not  brought 
herself  within  the  statute  whereby  she  could  assert  even  a  contingent 
dower  interest  in  this  property. 

I  dissent,  and  vot^  for  affirmance  of  the  order  and  judgment. 


(116  Misc.  Rep.  195) 

KELLT  y.  KELLT. 

(Supreme  Court,  Special  Term  for  Trials,  Bronx  County.     July  25,  1921.) 

L  AekDOwledgmeiii;  <9»5»— Certificate  presumed  to  be  tme. 

The  certificate  of  acknowledgment  to  a  deed  is  presumed  to  be  true, 
and  raises  a  presumption  of  due  execution  of  the  instrument. 

2.  Acknowledgment   ^=:>62 (2)— -Certificate  not   overthrown  by  UDsupported 
testimony  of  .interested  witness. 

A  certlfleatei  of  acknowledgment  will  not  be  overthrown  on  evidence 
of  a  doubtful  character,  such  as  the  unsupported  testimony  of  interested 
witnesses,  or  on  a  bare  preponderance  of  the  evidence,  but  only  by  proof 
so  dear  and  convincing  as  to  amount  to  a  moral  certainty. 

8.  Acknowledgment  ^=>62  (4) -^Denial  of  execution  held  not  to  overtiamr 
certificate  supported  by  testimony  of  notary  and  witness. 

In  a  suit  to  set  aside  a  deed,  testimony  by  the  grantor  that  she  signed 
the  instrument  in  defendant's  presence,  not  knowing  it  to  be  a  deed,  is 
insufficient  to  overcome  the  certificate  of  acknowledgment  supported  by 
the  testimony  of  the  notary  and  of  the  other  witness  to  the  deed  tliat 
the  grantor  signed  the  deed  out  of  defendant's  presence  and  stated  that 

^pFoff  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Nuxabered  DIgesU  A  Indezca 
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It  was  a  deed,  especially  where  tbe  grantor  had  In  thiB  meantime  soffered 
three  strokes  of  paralysis,  which  weakened  her  mind  and  Impaired  her 
memory. 

4.  Acknowledgment  ^=>59— Notary  presumed  to  have  asoertaioed  facts  stated 

in  oertificate. 

It  is  presumed  that  a  notary  public  in  taking  an  acknowledgment  to  a 
deed  performed  his  duty  under  the  responsibility  of  his  oath  of  office  of 
ascertaining  the  truth  of  the  matters  in  relation  to  which  he  certified. 

5.  Deeds  <@=»211<5)— Evideoee  held  not  to  establish  deed  was  secured  by 

misrepresentation  and  threats. 

In  an  action  to  set  aside  a  deed,  evidence  ?ield  not  to  establish  plaintiff's 
contention  that  defendant  obtained  the  deed  from  her  by  misrepresenting 
to  her  that  she  was  largely  Indebted  to  him,  and  that  unless  she  executed 
the  instrument  he  would  put  her  out  of  the  house. 

C  Deeds  e»188»Complalnt  held  to  state  facts  establishing  fiduciary  rela- 
tionslup. 

In  an  action  to  set  aside  a  deed,  which  the  complaint  alleged  was  se- 
cured by  misrepresentations  and  threats,  not  established  by  the  evidence, 
further  allegations  in  the  complaint  that  the  signature  of  the  plaintiff 
was  procured  by  the  defendant  while  plaintiff  was  suffering  from  several 
strokes  of  paralysis  and  physically  and  mentally  weak,  and  that  defend- 
ant, who  was  her  brother,  took  advantage  of  such  condition  and  the 
confidential  relation  existing  between  them  to  get  possession  of  hef 
property,  sufficiently  alleges  a  fiduciary  relationship  between  the  p&rtles 
at  the  time  of  the  execution  of  the  deed. 

X  Deeds  <9=»72(4)-*Relatioaship  between   brotiier  and  sister  is  WHinally 
one  of  trust  and  eonfldenea 

The  relationship  between  a  brother  and  sister  is  normally  one  of  such 
trust  and  confidence  that  they  are  required  to  exhibit  the  utmost  good 
faith  in  any  business  transaction  between  them,  and  each  is  entitled  to 
rely  on  the  statements  aad  advice  of  the  other. 

&  Deeds  ^»196 (3)— Burden  is  on  profiting  party  to  thiofw  fairness  of  trans- 
action  with  dependeirt  weak-minded  rdative. 

In  an  action  to  set  aside  a  deed  given  by  a  sister  to  her  brother,  where 
it  appeared  that  the  sister  was  living  with  the  brother,  and  had  Intrusted 
the  management  of  her  affairs  to  him,  and  that  at  the  time  of  the  con- 
veyance, she  was  suffering  from  several  paralytic  strokes,  which  Im- 
paired her  mind  and  rendered  her  physically  helpless,  imposes  on  the 
brother  the  burden  of  proving  that  the  transaction  was  fair  and  just,  and 
was  not  obtained  by  any  undue  Influence  exercised  by  him. 

9.  Deeds  <S=^11  (4)— Evidence  held  not  to>  show  fairness  of  conveyance  by 

depeodent  sister. 

In  an  action  to  set  aside  a  deed  given  by  a  sister,  whose  mind  was 
impaired,  and  who  was  physlcailly  helpless,  to  her  brother,  with  whom 
she  was  living,  evidence  held  not  to  establish  the  fairness  of  the  transac- 
tion, notwithstanding  the  brother's  claim  that  the  deed  was  given  In  con- 
sideration of  tbe  past  support  and  promised  future  support  of  the  sister. 

10.  Deeds  ^='211(4) — ^Absence  of  grantee  at  time  of  execution  does  not  dis- 
prove undue  Influence. 

In  an  action  to  set  aside  a  deed  between  parties  standing  In  a  fiduciary 
relationship,  the  fact  that  the  grantee  was  not  present  at  the  time  the 
deed  was  executed  does  not)  show  that  it  was  not  executed  under  the 
pressure  of  undue  Influence  exerted  by  him. 

11.  Deeds  ^=>I90— Grantee  must  rely  on  the  eonsideratiott  daimed  in  liis 
answer  and  supported  by  his  evidence. 

In  an  action  to  set  aside  a  deed  given  by  a  dependent  sister  to  her 
brother,  where  the  only  consideration  claimed  by  defendant  in  his  answer 
and  supported  by  his  evidence  was  the  past  and  future  support  of  his 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBBR  In  ail  Key-Numberea  Dlgeeta  ft  Indexes 
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sister,  the  rights  ot  defendant  must  be  determined  on  the  theory  thns 
presented  by  him. 

12.  Deeds  <e=»17(5)— PasI  support  may  be  sulBcieiit  eonsideratioii. 

The  past  support  of  grantor  by  grantee,  thou^  it  imposes  only  a  moral 
obligation  on  grantor,  may  be  a  good  consideration  for  a  conveyance 
to  the  grantee. 

13.  Deeds  <3=>2ia— Evidence  held  not  to  show  suffieient  past  support  of  grantor 

to  support  coDTeyaoee. 

In  an  action  to  set  aside  a  deed  to  a  grantee,  who  stood  in  a  fiduciary 
relationship  to  grantor,  evidence  that  grantor  had  contributed  a  sum  of 
money  in  the  past  to  the  grantee,  without  showing  by  how  much  such 
contribution  exceeded  the  reasonable  cost  of  his  board  with  her, 
held  not  to  establish  past  support  of  the  grantjor  by  the  grantee  sufficient 
to  sustain  the  deed,  in  view  of  evidence  that  the  grantee  had  in  the 
meantime  expended  large  sums  of  her  own  money. 

14.  Deeds  <S=»17(4) — Conveyance  hi  consideration  of  oral  promise  of  support 
by  dependent  grantor  held  invalid. 

A  conveyance  by  a  sister,  whose  mind  was  Impaired  by  paralytic 
strokes,  to  the  brother,  on  whom  she  was  physically  dependent,  and  to 
whom  she  had  intrusted  the  management  of  her  affairs,  in  consideration 
of  the  brother's  promise  to  support  her  during  the  rest  of  her  life,  which 
was  not  made  a  condition  in  the  deed,  or  evidenced  by  any  writing,  In- 
^  dlcates  that  the  grantor's  mind  was  so  Impaired  she  did  not  fully  un- 
derstand the  transaction,  and  the  conveyance  will  not  be  sustained. 

15.  Deeds   <^=^2ll<4)-r-Rieading   conveyaaoe  by   weak-minded  grantor   does 
not  establish  fairness. 

The  mere  fact  that  the  grantor  of  a  deed  to  one  who  stood  in  a  con- 
fidential relationship  had  read  the  deed  herself  does  not  show  the  fftimess 
of  the  transaction,  where  there  was  evidence  that  her  mind  was  so  Im- 
paired  by  disease  that  She  could  not  have  understood  the  nature  of 
the  Instrument  without  careful  explanation,  and  it  did  not  appear  that 
she  had  any  Independent  advice.  « 

16.  Deeds  <d=>211  (4)— Evidence  held  not  to  show  weak-minded  gnmtor  full)' 
understood   transaction. 

In  a  suit  to  set  aside  a  deed  to  one  standing  in  a  fiduciary  relationship, 
evidence  held  not  to  show  that  grantor,  whose  mind  had  been  impaired 
by  repeated  paralytic  strokes,  fully  understood  the  nature  and  effect  of 
the  conveyance,  so  as  to  sustain  the  burden  cast  upon  the  grantee  to 
establish  the  fairness  of  the  transaction. 

17.  Cancellaiion   of  instrumenlB  ^=»59— Grantee  cannot  roeover   earrying 
charges,  after  deed  is  vacated  for  constructive  fraud. 

Where  a  conveyance  Is  set  aside,  and  the  grantee  required  to  account 
for  the  rents  and  profits  from  the  premises,  but  he  was  guilty  of  con- 
structive fraud  only,  he  is  entitled  to  credit  for  taxes,  interest,  in- 
surance, and  other  carrying  charges. 

Action  by  Maiy  C.  Kelly  against  Joseph  A.  Kelly  to  have  a  deed 
from  plaintiff  to  defendant  declared  fraudulent  and  void.  Judgment 
for  plaintiff. 

Francis  X.  Kelly,  of  New  York  City  (Peter  C.  Kelly,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Joseph  V.  McKee,  of  New  York  City,  for  defendant 

GIEGERICH,  J.  The  action  is  to  have  a  certain  deed  bearing  date 
the  30th  day  of  January,  1918,  purporting  to  have  been  executed  by 
the  plaintiff  to  the  defendant  adjudged  fraudulent  and  void.  The 
complaint  alleges  that  on  or  prior  to  the  30th  day  of  January,  1918, 

^=»For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  DlgesU  Ik  Indexes 
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the  plaintiff  was  the  owner  and  in  possession  of  certain  real  property 
in  the  city  of  New  York,  county  of  Bronx,  of  the  value  of  $11,000, 
consisting  of  the  three-story  and  basement  frame  dwelling  and  appurte- 
nances, laiown  as  No.  3544  Park  avenue,  in  the  borough  of  the  Bronx, 
city  of  New  York;  that  on  or  about  the  said  day  it  is  purported  the 
plaintiff  made,  executed,  and  delivered  to  the  defendant  a  deed  of  con- 
veyance of  said  property,  which  deed  was  recorded  by  the  defendant  on 
February  20,  1920,  in  the  office  of  the  clerk  of  the  county  of  Bronx,  in 
Liber  260  of  Conveyances,  page  122,  section  9.  The  allegation  that  the 
deed  was  recorded  in  the  clerk's  office  of  Bronx  county  is  evidently  an 
error,  as  the  deed  shows  that  it  was  recorded  in  the  register's  office  of 
that  county.  The  complaint  further  alleges  that  at  the  time  of  the  pur- 
ported giving  of  the  said  deed  to  the  defendant  the  plaintiff  was  a 
single  woman,  advanced  in  years,  suffering  from  several  strokes  of  par- 
alysis, in  feeble  health  attd  both  physically  and  mentally  weak,  which 
condition,  it  is  alleged,  the  defendant  well  knew.  The  complaint  then 
alleges : 

"That  for  more  than  fire  years  prior  to  the  giving  of  said  deed  the  defend- 
ant, the  brother  oil  this  plaintiff,  representing  himself  to  be  a  single  man, 
whereas  he  was  married,  having  a  wife  living,  as  plaintiff  is  informed  and 
verily  believes,  occupied  a  room  and  obtained  board  from  this  plaintiff.  This 
plaintiff,  relying  upon  the  statement  made  by  the  defendant,  maintained  for 
the  use  of  both  herself  and  the  defendant  the  building  aforesaid,  consisting  of 
about  13  rooms  and  appurtenances,  until  plaintiff  received  the  first  stroke  of 
paralysis,  which  she  is  informed  and  believes  has  crippled  her  for  life; 
that  while  plaintiff  was  in  such  feeble  health  and  weak,  and  susceptible  to  be 
easily  influenced  and  frightened,  defendant,  intending  to  take  advantage 
of  plaintiff's  condition  and  of  the  confidential  relations  existing  between  them 
to  get  possession  of  the  property,  falsely  represented  to  plaintiff  that  c^e 
was  largelyi  Indebted  to  him,  and  that  if  she  did  not  make,  execute,  and 
deliver  said  deed  to  him  he,  the  defendant,  would  compel  plaintiff  to  pay  him 
large  sums  of  money  due  him,  whereas,  in  fact,  as  defendant  well  knew, 
plaintiff  was  not  indebted  to  him  in  any  amount,  but,  on  the  contrary,  de- 
fendant was  at  that  time  largely  indebted  to  plaintiff  for  moneys  collected 
by  him  and  not  accounted  for;  that  defendant  thereby  unduly  influenced 
and  coerced  and  frightened  plaintiff  in  her  then  enfeebled  condition  to  execute 
and  deliver  said  deed  without  any  consideration  whatever  being  paid  by 
defendant." 

The  complaint  then  further  alleges  that  since  the  making  and  de- 
livery of  said  deed  the  defendant  has  had  partial  possession  of  the 
aforesaid  premises  and  appurtenances  and  profits  thereof.  The  prayer 
for  relief  is  that  the  aforesaid  deed  of  conveyance  of  the  said  land  be 
adjudged  to  be  fraudulent  and  void;  that  it  be  directed  to  be  surrend- 
ered and  canceled  and  that  the  record  thereof  be  canceled;  that  the 
plaintiff  be  adjudged  to  be  owner  of  the  said  premises  in  fee;  that  the 
defendant  be  required  to  account  to  the  plaintiff  for  the  rents  and  prof- 
its received  by  him  from  said  lands  and  that  the  plaintiff  may  have  such 
other  and  further  relief  as  may  be  just,  with  the  costs  of  this  action. 

The  answer  denies  all  the  allegations  of  the  complaint  except  that  the 
plaintiff  was  the  owner  of  the  premises  in  question,  and  that  the  plain- 
tiff executed  and  delivered  a  deed  of  such  premises  to  him.  The  an- 
swer, for  a  further  and  distinct  defense,  alleges  that  the  plaintiff  ex- 
ecuted a  deed  to  him,  being  the  one  dated  January  30,  1918,  and  re- 
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corded,  as  above  mentioned,  in  consideration  of  the  defendant  having 
supported  the  plaintiff  for  a  great  number  of  years,  and  upon  the  de- 
fendant's promise  to  continue  to  maintain  and  support  her,  and  that  the 
defendant  ever  since  the  execution  of  the  said  deed  has  continued  to 
support  and  maintain  the  plaintiff  and  intends  to  and  is  willing  to  sup- 
port her. 

It  appears  from  the  evidence  that  the  plaintiff  is  a  single  woman,  57 
years  of  age ;  that  the  defendant  is  49  years  of  age,  and  is  and  for  10 
years  last  past  has  been  a  lieutenant  in  the  fire  department  of  the  city 
of  New  York ;  that  at  the  present  time  he  receives  a  salary  of  $3,200 
per  annum,  and,  so  far  as  the  evidence  discloses,  has  never  been  mar- 
ried, and  has  lived  in  the  house  in  question  for  33  years ;  that  the  plain- 
tiff has  three  brothers  besides  the  defendant,  one  of  whom,  Peter  C. 
Kelly,  is  a  lawyer,  and  who  appeared  as  the  plaintiff's  counsel  at  the 
trial  of  this  case,  and  with  whom  the  plaintiff  has  been  living  since  on  or 
about  January  10,  1921.  The  evidence  further  shows  that  the  plaintiff's 
mother  died  in  1905  and  that  her  father  died  in  or  about  the  year  1906; 
that  the  plaintiff  at  the  time  of  the  alleged  execution  of  the  deed  in  suit 
had  no  property,  real  or  personal,  except  the  real  property  which  is  the 
subject  of  this  controversy;  that  the  property  in  question  was  conveyed 
to  the  plaintiff  by  her  mother,  and  that  after  the  death  of  the  latter 
Thomas  J.  Kelly,  a  brother  of  the  plaintiff  and  an  inspector  in  the  bu- 
reau of  buildings  in  the  borough  of  Brooklyn,  brought  a  suit  against  the 
plaintiff  to  set  aside  such  deed  of  conveyance,  but  was  unsuccessful. 

It  further  appears  from  the  evidence  that  the  real  property  in  suit 
was  at  the  time  of  the  alleged  execution  of  the  deed  of  conveyance  there-, 
of  to  the  defendant  incumbered  by  a  mortgage  for  $3,500,  which  was 
executed  by  the  plaintiff  and  bears  date  the  73i  day  of  February,  1916, 
and  that  a  prior  mortgage  for  $2,500,  executed  by  the  plaintiff  and  dated 
February  7,  1911,  was  canceled  of  record.  It  appears,  furthermore, 
from  the  evidence  that  since  the  death  of  the  father,  and  until  shortly 
before  the  trial  of  this  action,  the  defendant  boarded  with  the  plaintiff, 
and  that,  with  the  exception  of  the  top  floor,  which  was  let  to' a  tenant, 
the  plaintiff  and  the  defendant  lived  alone  in  the  dwelling  house  in 
question;  that  adjacent  to  such  dwelling  house,  upon  the  same  land, 
tliere  is  a  two-story  stable,  which  is  under  lease  to  a  tenant,  and  that 
at  the  time  of  the  execution  of  the  deed  in  suit  the  combined  rent  of  the 
stable  and  the  apartment  on  the  top  floor  was  $41  per  month. 

The  evidence  shows  that  on  March  12,  1917,  the  plaintiff  suffered 
a  stroke  of  paralysis  while  living  upon  the  premises  in  suit.  Dr.  John 
F.  Holmes,  a  witness  called  by  the  plaintiff,  testified  that  he  has  been  a 
physician  and  surgeon  since  1876,  and  that  he  treated  her  from  March 
12,  1917,  until  May  5  of  the  same  year;  that  his  diagnosis  was  cerebral 
hemorrhage ;  that  the  paralysis  was  what  is  known  as  hemiplegia,  which 
means  paralysis  of  one  side  of  the  body;  that  the  paralysis  resulted  in 
a  paralysis  of  the  right  side  due  to  a  hemorrhage  on  the  left  side  of  the 
brain;  that  when  he  first  saW  the  plaintiff  she  was  unconscious  and 
there  was  no  motion  whatever  of  the  limbs  of  the  right  side  of  the 
body;  that  she  was  in  a  "stuporous  condition*'  and  so  remained  for 
about  a  week  and  then  began  gradually  to  improve  and  became  clearer 
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mentally,  but  she  had  not  when  he  ceased  treating  her  regained  her 
power  of  motion ;  that  she  was  in  bed  the  greater  part  of  the  time,  "but 
able  to  get  up  a  little,  sit  up" ;  that  her  mental  power  as  well  as  her  power 
of  speech  were  then  much  impaired  and  that  her  faculty  of  sight  was 
also  impaired.  Dr.  Holmes  further  testified  that  he  has  treated  a  con- 
siderable number  of  cases  of  paralysis ;  that  this  was  a  severe  case  of 
paralysis;  that  about  one-half  of  the  brain  was  impaired;  that  the  im- 
pairment generally  results  in  another  stroke;  that  between  the  initial 
and  next  stroke  there  is  a  "general  clearing  up,"  but  never  complete ; 
that  in  the  interval  between  the  first  and  last  visit  there  was  consider- 
able "clearing  up" ;  that  at  times  the  plaintiff  seemed  to  understand  the 
nature  of  her  acts,  but  that  when  he  ceased  to  treat  her  she  had  not 
fully  recovered,  and  that  there  was  still  an  impairment  of  the  faculties. 
On  cross-examination  Dr.  Holmes  testified,  among  other  things,  as 
follows : 

"Q.  Now,  Doctor,  suppose  yon  take  a  woman  wbo  has  received  a  stroke  of 
paralysis,  then  has  received  a  secondary  stroke,  what  is  her  condition — ^what 
would  her  condition  be  after  the  second  stroke,  her  mental  condition?  A.  I 
should  think  her  mental  condition  would  be  decidedly  impaired.  Q.  And  that 
impairment  would  go  principally  to  the  brain  areas  affected ;  isn't  that  right, 
Doctor?  A.  Yes.  Q.  With  the  resulting  impairment  of  the  brain  faculties? 
A.  Yes,  sir.''  . 

Doctor  William  E.  Young,  a  specialist  in  nervous  ?uid  mental  dis- 
eases, was  also  called  as  a  witness  by  the  plaintiff.  He  testified  that 
he  loiew  the  plaintiff  and  family  probably  15  years;  that  he  was  unable 
to  state  what  month  it  was  in  the  year  1917  that  he  was  first  called  in 
attendance  upon  the  plaintiff,  and  that  he  saw  her  on  and  off  from  that 
time  until  along  in  the  spring  of  1920;  that  the  plaintiff  had  a  severe 
apoplectic  stroke,  but  the  doctor  was  unable  to  state  whether,  it  was  her 
first  or  second  stroke;  that  when  he  was  first  called  in  attendance  the 
plaintiff  was,  like  everybody  that  had  a  stroke,  unconscious  at  times 
and  did  not  know  what  she  was  doing;  that  she  had  lost  control  of  the 
muscles  on  the  right  side  of  her  body ;  that  her  speech  was  incoherent 
at  times;  that  her  pupils  were  for  a  time  dilated;  that  she  could  not 
walk  very  well,  and  that  there  were  blood  clots  on  the  brain ;  that  in 
the  early  stages  the  plaintiff's  mental  condition  was  very  poor ;  that  a 
couple  of  months  after  he  first  saw  her  she  was  able  to  get  about  the 
house,  and  tliat  when  he  ceased  to  visit  the  plaintiff  her  mental  condi- 
tion was  fair,  and  she  apparently  comprehended  the  nature  of  her  acts. 
He  further  testified  that  a  person  suffering  from  a  stroke  of  paralysis 
might  sometimes  comprehend  the  nature  and  extent  of  his  acts,  but  that 
he  is  weaker  mentally  after  the  first  stroke ;  that  a  person  suffering  from 
paralysis  or  apoplectic  condition  was  more  subject  to  fear,  intimidation, 
threats  and  the  like  than  a  person  in  good  health ;  that  the  after  effect 
of  a  stroke  is  a.  general  impairment ;  that  as  a  rule  the  improvement, 
if  any,  is  gradual ;  that  "if  you  chase  a  person  that  has  apoplexy  around 
the  block  you  will  have  him  throw  another  stroke" ;  that  patients  who 
have  bad  a  stroke  of  paralysis  are  in  a  highly  nervous  condition,  but 
the  clearer  the  mind  the  less  they  are  liable  to  be  influenced,  provided 
the  mind  is  clear  enough  at  the  time  to  be  influenced;  that  there  was  no 
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hard  and  fast  rule  for  apoplexy;  "in  some  cases  some  get  quite  clear; 
others  will  have  a  slight  paralysis ;  others  will  have  a  secondary  attack 
and  more  paralysis."  He  admitted  having  stated  to  the  plaintiff's 
counsel,  shortly  before  the  trial,  that  "about  apoplexy  it  was  generally 
conceded  that  apoplectics  were  not  in  full  mental  control."  He  testified, 
however,  that  he  has  not  changed  such  opinion  at  all  since  he  had  a  con- 
versation with  the  defendant. 

Dr.  Young  further  testified  that  he  did  not  recall  the  exact  time  of 
the  stroke,  but  he  recalled  that  he  received  a  present  of  an  automobile 
in  December,  1917,  about  Christmas,  and  that  he  drove  to  the  plaintiflF's 
house  right  after  he  received  the  car  and  that  she  had  "an  infected 
hand,  something  of  that  kind,"  and  had  some  paralysis  of  the  right  side 
at  the  time ;  that  he  called  several  times  after  that,  but  could  not  state 
the  exact  number  of  times  nor  for  how  long  a  period  of  time  he  treated 
the  plaintiff;  that  when  he  saw  her  she  was  able  to  get  around  the 
house,  slightly  excitable,  but  he  otherwise  did  not  pay  much  attention 
to  her  condition ;  that  she  prepared  different  things  for  him  and  went  to 
the  ice  box  and  brought  something  for  him  to  eat.  On  cross-examina- 
tion this  witness  was  asked  the  following  questions  and  made  the  fol- 
lowing answers : 

"Q.  Were  you  yisiting  at  their  house  daring  January,  1918?  A.  I  think 
so.  Q.  During  the  latter  part  of  the  month,  too?  A.  WeU,  I  don't  know 
whether  the — it  was  along  the  first  of  the  month.  Q.  Do  you  recaU  whether 
the  plaintiff  was  up  and  around  the  house  during  that  time,  the  latter  part  of 
January?  A.  I  don't  know  how  late  in  the  month  of  January  I  was  at  thi' 
house,  but  I  remember  along  about  the  first  of  January,  and  probably  for  about 
n  week  or  two  weeks  afterward,  during  the  time  she  had  an  infected  hand. 
Q.  She  was  all  around  then?  A.  She  was  about  then.  Q.  She  was  in  control 
of  her  senses  as  far  as  you  could  see  by  her  apparent  acts?  A.  She  waited 
on  me  at  the  time." 

On  redirect  examination  he  was  asked:  "Have  you  any  record  or 
report  to  indicate  that  you  were  present  at  the  home  of  the  plaintiff  in 
the  month  of  January,  1918?"  He  answered:  "I  have  no  reports  nor 
records  at  all  in  this  case." 

Dr.  Peter  Thomas  Daly,  another  physician  who  treated  the  plaintiff, 
was  also  called  as  a  witness  on  her  behalf.  He  testified  that  he  has 
been  a  practicing  physician  since  1910;  that  he  first  saw  the  plaintiff  in 
,April,  1920,  and  was  given  a  history  of  the  plaintiff  havii^  had  a  stroke 
about  three  years  previous,  and  that  she  then  had  signs  of  paralysis  in 
her  right  arm,  right  leg,  and  defective  speech;  that  when  he  saw  her 
In  April  her  mental  condition  was  pretty  good;  that  he  has  seen  the 
plaintiff  in  all  four  times,  the  last  visit  haying  been  made  about  3  or  3^^ 
weeks  previous  to  the  trial ;  that  at  the  time  he  called  to  see  the  plain- 
tiff there  was  a  complete  paralysis  of  the  right  side,  but  she  had  some 
motion  of  the  right  arm  and  leg ;  that  her  eyesight  was  good ;  that  her 
blood  pressure  at  first  was  220 ;  some  months  later  it  was  185 ;  about 
three  months  "later  than  that"  it  was  165,  and  about  two  or  three  weeks 
previous  to  the  trial  it  was  158,  practically  normal;  and  that  it  was 
probably  an  old  condition  when  he  saw  her. 

On  his  cross-examination  Dr.  Daly  further  testified  that  he  could 
not  tell  from  the  plaintiff's  condition  whether  there  had  been  a  second 
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Stroke  of  paralysis ;  that  all  he  knew  from  the  diagnosis  was  that  she 
had  received  a  stroke  of  paralysis ;  that  at  the  time  he  treated  her  she 
was  in  a  pretty  good  mental  condition,  and  that  outside  of  the  right  side 
she  was  in  a  fairly  good  condition.  This  witness  in  his  redirect  exami- 
nation testified  as  follows : 

"Q.  Did  you  examine  the  plaintiff  to-day,  Doctor?  A.  I  did.  Q.  WiU  you 
i^ate  what  you  observed?  A.  Why,  her  mental  condition  seems  very  good, 
and  I  think  her  speech  has  improved  since  I  had  seen  her  in  April.  From 
April,  1920,  to  the  present  time  I  think  her  speech  has  improved ;  her  mental 
condition  seems  good." 

It  appears  from  the  evidence  that  since  January,  1918,  when  she 
signed  die  deed,  the  plaintiff  has  suffered  at  least  three  additional 
strokes  of  paralysis,  but  none  of  the  witnesses  who  gave  testimony 
with  respect  thereto  were  able  to  state  definitely  when  they  took  place. 
As  seen  from  the  testimony  of  the  physicians  who  treated  the  plaintiff 
since  the  first  stroke  of  paralysis,  they  could  not  tell  from  her  condition 
whether  she  had  a  second  stroke  of  paralysis.  Except  as  above  stated, 
it  was  not  shown  whether  any  physician  treated  the  plaintiff  for  the 
subsequent  strokes.  If  any  did  treat  her,  he  was  not  called  as  a  wit- 
ness. 

The  defendant  did  not  call  any  medical  witness.  The  stenographer's 
minutes  of  the  testimony  of  the  witnesses  other  than  the  physicians 
have  not  been  furnished,  but  if  my  memory  serves  me  right  the  plain- 
tiff testified  that  on  or  about  January  30,  1918,  she  was  in  bed  at  her 
house  suffering  from  paralysis,  and  that  while  in  that  condition  the 
defendant  came  to  her  bedside  in  the  morning  with  a  book,  paper,  pen^ 
and  ink,  and  stated  to  her  that  she  was  largely  indebted  to  him,  that 
he  needed  the  money,  as  he  was  in  debt,  and  that  if  she  did  not  sign 
the  paper  which  he  presented  to  her  for  her  signature  he  would  put  her 
out  of  the  house ;  that  she  was  afraid  that  if  she  did  not  sign  the  paper 
he  would  carry  out  his  threat,  and  that,  intimidated  by  the  threat  so 
made,  she  signed  the  paper  on  a  book  without  any  one  being  present ; 
and  that  she  would  not  have  signed  the  paper  but  for  such  threat,  and 
which  paper,  she  believes,  was  an  acknowledgment  of  a  debt  claimed  to 
be  due  from  her  to  the  defendant.  The  plaintiff  further  testified  that  she 
was  not  indebted  to  the  defendant,  but  that  he  was  indebted  to  her ;  that 
she  did  not  read  the  paper,  because  she  had  broken  her  reading  glasses 
some  time  previously,  and  could  not  read  without  them ;  that  she  did  not 
receive  any  consideration  for  signing  the  paper ;  that  she  did  not  receive 
any  legal  advice  as  to  the  nature  of  the  paper  she  so  signed ;  that  she 
first  learned  that  the  paper  which  she  signed  was  a  deed  of  conveyance 
of  the  property  after  she  had  signed  a  contract  for  the  sale  of  the 
property  in  September,  1920;  that  when  she  signed  the  paper  she  had 
been  ill  for  about  6  months,  and  that,  with  the  exception  of  the  tenant 
and  his  family  on  the  top  floor,  no  one  but  the  defendant  and  herself 
lived  in  the  house  at  the  time  when  such  paper  was  signed. 

The  defendant  denied  that  he  made  any  representations  or  threats 
whatever  to  the  plaintiff  to  induce  her  to  sign  the  deed.  He  testified 
that  he  was  not  present  when  the  deed  was  signed ;  that  in  the  early 
part  of  January,  1918,  the  plaintiff  stated  to  him  that  "she  wanted  to 
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deed  the  property  to  him"  because  he  had  supported  her,  and  that  he 
stated  to  her  that  he  would  support  her  while  she  lived ;  that  he  request- 
ed Mr.  Francis  X.  Kelly,  the  lawyer,  who  is  now  and  ever  since  the  com- 
mencement of  this  action  has  been  the  attorney  of  record  for  the  plain- 
tiff therein,  to  draw  the  deed,  and  that  Mr.  Kelly  stated  to  him  that  he 
was  too  busy  with  other  matters  to  do  so.  The  defendant  further  testi- 
fied that  he  had  the  deed  prepared  by  a  lawyer  whose  office  was  in  a 
tall  building  in  the  vicinity  of  Fulton  street  and  near  a  cemetery ;  that 
the  lawyer  was  a  stranger  to  him,  and  that  he  does  not  remember  his 
name  or  address.  The  deed  from  the  plaintiff  to  the  defendant  was 
recorded  on  February  20,  1920,  more  than  two  years  after  its  alleged 
execution.  The  defendant  testified  that  he  did  not  have  the  deed  re- 
corded until  he  was  requested  to  do  so  by  the  plaintiff.  The  latter 
denies  having  made  such  a  request.  The  defendant  admitted  on  cross- 
examination  that  after  the  alleged  execution  of  the  deed,  but  before  it 
was  recorded,  he  had  the  payment  of  the  mortgage  extended  in  the 
name  of  the  plaintiff;  that  he  did  not  notify  the  mortgagee  that  he  was 
the  owner  of  the  property  because  he  did  not  believe  he  was  the  owner 
thereof  until  the  deed  was  recorded  and  that  he  did  not  know  what  an 
extension  of  a  mortgage  was. 

The  defendant  conveyed  the  property  in  suit  to  his  brother,  Thomas 
J.  Kelly,  by  deed  dated  January  11,  1921,  and  recorded  January  12, 
1921,  after  the  filing  of  notice  of  lis  pendens  in  this  action.  The  de- 
fendant testified  that  such  conveyance  was  made  at  the  request  of  the 
plaintiff,  which  she  denies.  The  defendant's  testimony  that  he  was  not 
present  when  the  deed  was  signed  by  the  plaintiff  is  corroborated  by  the 
testimony  of  Mr.  H.  Paul  Weber  and  Miss  Margaret  V.  Krug.  TLc 
former  testified  that  he  was  a  pharmacist,  now  in  the  employ  of  L.  K. 
Liggett  &  Co.,  at  No.  740  Lexingtoft  avenue,  borough  of  Manhattan. 
New  York  City,  and  that  he  resides  at  No.  2789  Valentine  avenue,  in 
the  borough  of  the  Bronx ;  that  on  January  30,  1918,  he  was  the  owner 
of  the  drug  store  which  was  then  conducted  at  No.  431  East  169th 
street,  borough  of  the  Bronx,  and  a  notary  public ;  that  on  the  day  last 
mentioned  he  received  a  request  over  the  telephone  to  call  at  the  plain- 
tiff's home,  but  he  had  no  recollection  who  called  him;  that  he  went 
to  the  plaintiff's  residence,  the  street  door  to  which  was  opened  by  the 
plaintiff ;  that  the  plaintiff  requested  him  to  get  a  certain  named  lady, 
whose  name  the  notary  did  not  recall,  and  who  then  resided  in  the 
vicinity  of  the  plaintiff's  home,  and  whom  the  plaintiff  stated  she  wish- 
ed to  act  as  a  witness,  and  that  he  returned  to  the  plaintiff's  residence 
with  her ;  that  he  had  no  previous  acquaintance  with  such  lady,  whom 
he  identified  on  the  trial  as  the  one  who  was  present  on  this  occasion, 
and  whose  name  is  Margaret  V,  Krug ;  that  the  plaintiff  then  and  there 
stated  to  Miss  Krug  and  himself  that  she  had  read  the  paper,  which 
was  in  her  possession,  and  that  she  understood  it,  and  that  she  signed 
such  paper  in  their  presence ;  and  at  her  request  Miss  Krug  signed  her 
name  on  the  deed  as  a  subscribing  witness  and  that  the  plaintiff  ac- 
knowledged the  execution  of  such  paper  before  the  witness,  who  after 
inserting  the  date,  signed  the  certificate  of  acknowledgment  in  her 
presence  and  in  the  presence  of  Miss  Krug. 
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The  notary  further  testified  that  the  plaintiff  was  not  in  bed;  that 
she  was  fully  dressed  and  that  she  walked  slow,  as  if  she  had  been  sick; 
that  he  had  no  conversation  with  the  plaintiff,  except  as  above  men- 
tioned; that  she  furnished  the  pen  and  ink  which  were  used  on  that 
occasion ;  that  he  had  a  fountain  pen ;  that  no  one  else  but  Miss  Krug 
and  himself  were  present  when  the  deed  was  executed  and  acknowledg- 
ed, and  that  he  kept  a  record  of  acknowledgments  of  instruments  taken 
and  oaths  administered  by  him,  but  that  he  had  destroyed  the  same  be- 
cause he  had  no  further  use  for  it  and  that  such  destruction  took  place 
at  a  period  long  before  he  knew  that  he  would  be  called  as  a  witness  in 
this  case.  On  cross-examination  the  notary  further  testified,  among 
other  things,  that  the  plaintiff's  condition  was  then  better  than  it  was 
at  the  trial;  that  the  defendant  was  not  present  at  any  time  while  he 
was  at  the  plaintiff's  home;  that  he  did  not  read  the  contents  of  the 
paper  which  was  signed  by  the  plaintiff;  that  the  plaintiff  was  a  patron 
of  his  store;  that  he  did  not  know  the  defendant;  that  the  plaintiff 
spoke  very  distinctly  and  that  she  paid  his  fee,  amounting  to  50  cents. 

Miss  Krug  testified  that  she  now  resides  in  Cress  Kill,  N.  J. ;  that 
on  January  30,  1918,  she  resided  at  No.  3552  Park  avenue,  in  the  bor- 
ough of  the  Bronx,  three  doors,  as  she  testified,  from  the  plaintiff's 
residence;  that  some  time  in  January,  1918,  she  signed  a  paper  at  the 
plaintiff's  residence;  that  at  about  11  o'clock  in  the  forenoon  the  de- 
fendant called  at  her  residence  and  stated  that  his  sister,  the  plaintiff, 
wanted  to  see  her ;  that  she  called  on  the  plaintiff  at  her  residence,  and 
was  informed  by  her  that  she  desired  the  witness  to  sign  a  paper,  and 
that  she  would  have  her  called  as  soon  as  she  was  needed ;  that  about 
noon  Mr.  Weber,  the  notary,  called  for  her,  and  she  accompanied 
him  to  the  plaintiff's  residence;  that  the  plaintiff  opened  the  door,  and 
they  accompanied  her  to  the  dining  room,  and  the  plaintiff  procured  a 
pen  and  ink ;  that  the  plaintiff  then  stated  that  the  paper  which  she  had 
in  her  possession  was  all  right  and  that  the  Joseph  Kelly  named  there- 
in was  her  brother ;  that  the  plaintiff  signed  such  paper  in  the  presence 
of  the  notary  and  herself;  that  the  witness  signed  the  paper  as  a 
fubscribing  witness  in  the  plaintiff's  presence  at  her  request  and  ac- 
knowledge to  the  notary  the  execution  by  her  of  such  paper ;  that  the 
plaintiff  paid  the  notary's  fee  of  50  cents,  which  she  stated  was  very 
reasonable ;  that  the  plaintiff  was  not  in  bed,  but  up  and  around  the 
house,  and  was  washing  French  windows  when  she  and  the  notary 
arrived  at  the  plaintiff's  house ;  that  the  witness  was  acquainted  with 
the  plaintiff's  physical  condition  at  the  time  and  that  it  was  getting 
worse  all  the  time.  On  cross-examination  this  witness  further  testified 
that  the  paper  was  signed  on  a  table  in  the  center  of  the  dining  room, 
which  was  located  on  the  first  floor  of  the  house;  that  she  did  not 
recollect  the  date  when  such  paper  was  signed,  but  she  was  certain  that 
it  was  in  the  winter  of  1918,  when  there  was  snow  and  slush  upon  the 
ground;  that  she  knew  the  plaintiff  about  11  or  12  years;  that  the 
plaintiff  had  her  reading  glasses  on,  and  that  the  witness  did  not  read 
the  paper  which  was  signed  by  the  plaintiff. 

In  rebuttal  of  the  foregoing  testimony  the  plaintiff  testified  that  nei- 
ther Miss  Krug  nor  Mr.  Weber,  the  notary,  were  at  her  home  at  the 
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time  they  claim  they  were  there ;  that  she  did  not  sign  the  deed  in  their 
presence,  but  that  it  was  signed  by  her  when  no  one  but  the  defendant 
was  present ;  that  she  did  not  leave  any  message  at  Mr.  Weber's  drug 
store  or  send  word  by  any  one  for  him  to  call  upon  her ;  that  at  the 
time  in  question  there  was  no  telephone  in  her  house  and  that  she  had 
been  in  Mr.  Weber's  drug  store,  but  never  saw  him  there  and  was  not 
acquainted  with  him. 

[1]  In  the  consideration  of  the  evidence  relating  to  the  alleged  tak- 
ing and  certification  of  the  acknowledgment  of  the  deed  in  suit,  it  is  to 
be  presumed  at  tne  outset  that  the  certificate  of  the  notary  is  true.  Al- 
bany County  Sav.  Bank  v.  McCarty,  149  N.  Y.  71,  43  N.  E.  427 ;  Mar- 
den  v.  Dorthy,  No.  1,  12  App.  Div.  176,  42  N.  Y.  Supp.  834.  The 
certificate  of  acknowledgment  raises  a  presumption  of  a  due  execution 
of  the  instrument,  which  must  be  weighed  against  any  evidence  given 
to  show  that  it  was  not  duly  executed.  Uvalde  Asphalt  Paving  Co.  v. 
City  of  N.  Y.,  99  App.  Div.  327,  91  N.  Y.  Supp.  131.- 

[2]  Such  certificate  will  not  be  overthrown,  however,  upon  evidence 
of  a  doubtful  character,  such  as  the  unsupported  testimony  of  interest- 
ed witnesses  or  upon  a  bare  preponderance  of  evidence,  but  only  on 
proof  so  clear  and  convincing  as  to  amount  to  a  moral  certainty.  Al- 
bany Coimty  Sav.  Bank  v.  McCarty,  supra ;  Austen  v.  Richardson,  67 
App.  Div.  166,  73  N.  Y.  Supp.  731 ;  Frank  v.  Schloss,  37  Misc.  Rep. 
140,  74  N.  Y.  Supp.  839;  Bennett  v.  Edgar,  46  Misc.  Rep.  231,  93  N. 
Y.  Supp.  203 ;  Hallohan  v.  Rempe,  66  Misc.  Rep.  27,  120  N.  Y.  Supp. 
901;   Cyc.  623. 

[3]  As  already  stated,  the  notary  gave  evidence  in  support  of  his 
certificate.  So  far  as  I  can  ascertain  from  the  evidence  it  would  seem 
that  he  is  a  wholly  disinterested  witness.  This  applies  equally  to  the 
testimony  of  Miss  Krug,  the  young  lady  who  was  present  when  the 
deed  was  signed  and  acknowledged.  These  witnesses,  so  far  as  concerns 
the  physical  condition  of  the  plaintiff  and  her  ability  to  be  up  and 
around  the  house  at  or  about  the  time  it  is  claimed  the  deed  was  signed 
and  acknowledged  by  her,  are  in  a  measure  corroborated  by  the  testi- 
mony of  Dr.  Young.  The  testimony  of  the  plaintiflf  that  she  never  sign- 
ed the  deed  in  the  presence  of  the  notary  and  Miss  Krug,  or  acknowl- 
edged to  them  the  execution  thereof,  is  not  supported  by  any  facts  or 
circumstances  in  the  case.  Moreover,  it  appears  from  the  testimony  of 
witnesses  other  than  the  physicians  that  since  the  alleged  execution  and 
acknowledgment  by  the  plaintiff  of  the  deed  that  she  has  suffered  at 
least  three  additional  strokes  of  paralysis. 

The  appearance  of  the  plaintiff  on  the  stand  and  the  manner  in  which 
she  gave  her  testimony,  coupled  with  the  facts  and  circumstances  of 
the  case,  have  Strongly  impressed  me  with  the  conviction  that  her  mind 
has  become  greatly  enfeebled  by  reason  of  illness  and  anxiety  and  that 
it  has  been  impaired  to  such  an  extent  that  transactions  with  respect 
to  the  property,  including  the  circumstances  connected  with  the  signing 
and  acknowledgment  of  the  deed  from  her  to  the  defendant,  have  com- 
pletely faded  from  her  mind.  While  she  answered  questions  put  to  her 
at  the  trial  with  some  degree  of  intelligence,  notwithstanding  her  im- 
paired speech,  the  evidence  nevertheless  shows  that  in  some  transactions 
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she  remembered  having  had  since  the  alleged  signing  and  acknowledg- 
ment of  the  deed  (such  for  instance,  as  the  signing  of  the  contract  for 
the  sale  of  the  property  in  September,  1920,  and  of  a  letter  to  her  at- 
torney dated  January  8,  1921,  instructing  him  to  "dismiss"  all  legal 
actions  in  her  name  against  the  defendant,  and  her  apparent  acquies- 
cence in  the  transfer  of  the  property  from  the  defendant  to  their  broth- 
er, Thomas  J.  Kelly,  in  January,  1921),  she  acted,  not  only  contrary  to 
her  interests,  but  that  her  mental  condition  ^^s  such  that  she  was  un- 
able to  fully  understand  such  transactions  or  to  appreciate  the  charac- 
ter of  the  papers  signed  by  her.  It  thus  appears  that  the  plaintiff  did 
not  possess  sufficient  mental  power  to  exercise  a  deliberate  judgment 
in  certain  transactions  which  she  was  able  to  recall,  and  that  owing  to 
the  feebleness  of  her  mind  she  has  forgotten  that  she  signed  and  ac- 
knowledged the  deed  in  suit  after  the  lapse  of  3  years. 

If  credence  be  given  to  the  testimony  of  the  notary  and  Miss  Krug 
that  the  plaintiff  stated  to  them  that  she  had  read  and  understood  the 
paper  before  she  signed  the  same,  the  plaintiff  must  have  seen  from  a 
reading  thereof  that  a  conveyance  of  her  property  to  the  defendant  was 
made  thereby,  although  she  did  not  fully  understand  the  technical  lan- 
guage of  the  instrument  or  its  full  legal  effect.  That  the  plaintiff  has 
some  familiarity  with  the  form  of  an  ordinary  deed  of  conveyance  ap- 
pears from  her  own  testimony,  that  6  months  after  she  signed  the  deed 
in  suit  at  the  time  claimed  by  her,  she,  in  the  presence  of  Miss  Krug, 
signed  and  acknowledged  a  paper  in  the  office  of  one  Brown,  a  notary 
public,  which,  it  is  claimed,  she  took  home  with  her,  and  after  getting 
her  reading  glasses  and  seating  herself  near  the  window  she  read  such 
paper,  and  upon  discovering  that  it  was  a  ti*ansfer  of  her  property  to 
the  defendant,  she  placed  the  same  in  the  coal  stove  and  put  a  match  to 
the  paper  and  burnt  it  up.  So  important  a  circumstance,  therefore,  as 
a  prior  conveyance  of  her  property  to  the  defendant  by  the  deed  in  suit, 
especially  where,  as  here,  it  was  all  the  property  she  owned,  would  nat- 
urally be  impressed  upon  her  memory.  It  would  seem,  however,  that 
within  about  2i/^  years  after  the  signing  and  acknowledgment  of  the 
deed  in  suit  that  the  plaintiff,  in  complete  forgetfulness  of  such  con- 
veyance, signed  a  contract  for  the  sale  of  the  property. 

The  words  of  the  opinion  of  the  court  in  Haydock  v.  Haydock's 
Ex'rs,  34  N.  J.  Eq.  570,  573,  38  Am.  Rep.  385,  386,  are  peculiarly  ap- 
plicable to  this  situation.    It  was  there  said : 

"A  person  who  is  oblivious  of  a  former  disposition  of  his  property  is  as 
unfit  to  make  a  subsequent  disposition  thereof  as  if  he  was  under  an  insane 
delusion  as  to  its  extent  and  character." 

[4]  The  testimony  of  such  a  witness  is  not  under  these  circumstanc- 
es entitled  to  any  credence  whatever.  On  the  other  hand,  the  positive 
testimony  of  the  notary  and  of  Miss  Krug  is  corroborated  by  all  the 
attendant  circumstances  and  should  therefore  be  believed.  It  should  be 
remembered  that  it  was  the  duty  of  the  notary  in  making  the  certificate 
of  acknowledgment  to  ascertain,  under  the  responsibility  of  his  oath  of 
office,  the  trutii  of  the  matters  in  relation  to  which  he  certified,  and  the 
legal  presumption  is  that  he  did  his  duty.  If  he  willfully  certified  false- 
ly, he  is  guilty  of  a  felony.    Albany  County  Sav.  Bank  v.  McCarty,  su- 
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pra,  149  N.  Y.  at  page  82,  43  N.  E.  427.  The  presumption  is  against  the 
commission  of  a  crime  and  the  deliberate  violation  of  a  public  duty,  and 
that  presumption  is  confirmed  in  the  present  case  by  the  positive  testi- 
mony of  the  notary  and  the  subscribing  witness  to  the  deed.  Their 
testimony  ought  not,  therefore,  to  be  deemed  to  have  been  overcome 
by  the  mere  denial  of  the  plaintiff  that  she  signed  and  acknowledged 
the  deed  in  their  presence.  Marden  v.  Dorthy,  supra,  12  App.  Div.  at 
page  185, 42  N.  Y.  Supp^&34.  I  have  therefore  no  hesitation  in  finding 
that  the  plaintiff  signed  and  acknowledged  the  deed  in  suit  in  the  pres- 
ence of  the  notary  and  Miss  Krug  at  the  time  stated  in  the  notary's 
certificate.  It  necessarily  follows  from  the  foregoing  conclusion  that 
such  deed  was  not  signed  by  the  plaintiff  in  the  presence  of  the  defend- 
ant, as  she  claims  it  was. 

[5,  6]  This  leads  to  the  consideration  of  the  question  whether  the 
plaintiff  was  influenced,  coerced  or  frightened  into  executing  such  deed 
by  the  alleged  representation  that  she  was  largely  indebted  to  him  and 
by  his  alleged  threat  that  if  she  did  not  sign  it  he  would  put  her  out  of 
the  house.  The  evidence  satisfies  me  that  the  defendant  did  not  make 
any  such  false  representation  or  threat  in  order  to  induce  her  to  execute 
and  acknowledge  the  deed  in  suit.  It  by  no  means  follows,  however, 
that  because  the  issues  with  respect  to  the  question  whether  or  not  the 
execution  of  the  deed  in  suit  was  procured  by  the  alleged  fraudulent 
representation  and  threat  of  the  defendant  have  been  decided  in  his 
favor  that  the  plaintiff  is  not  entitled  to  any  equitable  relief.  I  therefore 
do  not  agree  with  the  contention  of  the  defendant's  counsel  that  the 
complaint  should  be  dismissed  because,  as  claimed,  the  plaintiff  has 
failed  to  prove  that  part  of  the  complaint  wherein  it  is  alleged  that  the 
defendant — 

"falsely  represented  to  plaintiff  that  she  was  largely  indebted  to  him,  and  that 
if  she  did  no€  make,  execute,  and  deliver  said  deed  to  him,  he,  the  defendant, 
would  compel  the  plaintiff  to  pay  him  large  sums  of  money  due  him." 

.The  case  of  Absalon  v.  Sickinger,  102  App.  Div.  383,  92  N.  Y.  Supp. 
601,  relied  on  by  the  defendant,  has  not  the  slightest  application  to  Ais 
case  for  the  reason  that  there  the  complaint  neither  alleged  nor  was 
there  any  evidence  adduced  which  tended  to  show  that  there  were  any 
confidential  relations  between  the  parties  or  that  the  plaintiff  was  in 
any  sense  dependent  upon  the  defendant.  But  in  the  present  case  the 
situation  is  entirely  different;  the  complaint  being  so  broad  that  it  is 
either  alleged,  or  may  be  fairly  inferred  from  its  allegations,  that  the 
defendant  stood  in  a  confidential  relation  to  the  plaintiff  and  that  the 
latter  was  in  a  state  of  dependency  upon  the  former;  that  the  trans- 
action complained  of  arose  out  of  such  relation,  which  resulted  in  an 
unfair  or  inequitable  advantage  to  the  defendant;  that  the  signature 
of  the  plaintiff  to  the  instrument  sought  to  be  canceled  and  annulled 
was  procured  by  the  defendant  while  the  plaintiff  was  ^'suffering  from 
several  strokes  of  paralysis,  in  feeble  health  and  both  physically  and 
mentally  weak" ;  and  that  the  defendant  took  "advantage  of  such  con- 
dition and  of  the  confidential  relation  existing  between  them  to  get  pos- 
session of  her  property." 
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[7]  The  defendant  m^kes  the  further  point  that,  although  the  com- 
plaint may  contain  allegations  other  than  the  one  that  the  deed  was  pro- 
cured by  reason  of  the  alleged  false  representation  and  threat  of  the 
defendant,  such  other  allegations  have  not  been  established  by  the  evi- 
dence.^ In  support  of  such  contention  the  argument  is  advanced  that 
there  is  no  presumption  of  a  fiduciary  relationship  between  brother 
and  sister  and  that  the  plaintiff  has  not  shown  the  existence  of  any 
confidential  relation  between  herself  and  the  defendant,  and,  further- 
more, that  the  plaintiff  has  not  shown  any  superiority  on  one  side  and 
weakness  on  the  other.  In  other  words,  that  the  plaintiff  has  not  met 
the  requirements  of  the  following  rule  laid  down  in  Doheny  v.  Lacy, 
168  N.  Y,  213,  222,  61  N.  E.  255,  258,  in  order  to  establish  her  case, 
viz.:     . 

"While  In  the  relationB  instanced  this  rule  is  generally  applied,  it  is,  also, 
extended  to  other  relations  of  trust,  confidence,  or  inequality;  but  its  appli- 
cation will  then  demand  some  previous  proof  of  the  trust  and  confidence,  or 
of  the  superiority  on  one  side  and  of  the  weakness  on  the  other.  The  law  will 
not  presume  it  from  the  ordinary  relations  between  persons,  in  the  business 
world,  or  in  the  family  connection.  The  question  as  to  parties  so  situated  is 
a  question  of  fact  dependent  upon  the  circumstances  in  each  case." 

This  contention  is  without  force.  Black  in  his  work  on  Rescission 
and  Cancellation  of  Written  Instruments  (volume  1,  §  46,  p.  HI)  says: 

"The  relatloh  between  a  brother  and  sister  is  normally  one  of  such  trust 
and  confidence  that  they  are  required  to  exhibit  the  utmost  good  faith  in  any 
business  transaction  between  them,  and  each  is  entitled  to  rely  upon  the  state- 
ments and  advice  of  the  other,  without  assuming  that  attitude  of  yigilance 
and  distrust  which  is  expected  of  persons  dealing  at  arms'  length." 

[8]  But,  apart  from  this  presumption  oi  fiduciary  or  confidential 
relationship  as  applied  to  the  relation  of  brother  and  sister,  the  evidence 
shows  that  at  the  fime  the  deed  was  signed  and  acknowledged  the  de- 
fendant occupied  a  close  and  confidential  or  fiduciary  relation  towards 
the  plaintiff  and  had  the  management  and  direction  of  her  affairs; 
that  she  reposed  great  confidence  in  him ;  that  the  plaintiff  was  in  a 
dependent  condition  in  relation  to  the  defendant;  that  the  plaintiff's 
mind  was  greatly  weakened  from  illness  and  jsuixiety;  that  the  de- 
fendant was  in  good  health,  robust  in  physique,  and  possessing  a  strong 
and  overmastering  will ;  and  that  the  plaintiff  acted  in  the  transaction 
without  having  had  the  benefit  of  competent  disinterested  advice.  The 
case,  therefore,  comes  fairly  within  the  equitable  rule  which  casts 
upon  the  party  who  was  benefited  by  the  transaction  the  burden  of 
showing  the  integrity  and  fairness  of  the  transaction ;  tllat  it  was  fully 
understood  and  that  there  was  no  fraud,  mistake  or  undue  influence. 
Barnard  v,  Gantz,  140  N.  Y.  249,  35  N.  E.  430;  Ten  Eyck  v.  Whitbeck, 
156  N.  Y.  341,  50  N.  E.  963;  Hunter  v.  McCammon,  119  App.  Div. 
326,  104  N.  Y.  Supp.  402 ;  Allen  v.  l^  Vaud,  213  N.  Y.  322, 107  N.  E. 
570.  Equitable  relief  in  this  class  of  cases  without  proof  of  actual  or 
positive  fraud,  is  afforded  under  the  doctrine  of  what  is  designated  as 
"constructive  fraud."  Black  in  his  Rescission  of  Contracts  and  Can- 
cellation of  Written  Instruments  (volume  1,  §  22,  pp.  44,  45)  defines 
"constructive  fraud"  as  follows: 
'  180N.Y.S.— 52 
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''Constructive  fraud,  as  dlstingaished  from  actual  fraud,  consists  of  any  act 
or  omission  which  is  contrary  to  legal  or  equitable  duty,  or  trust  or  oonfldeoce 
justly  reposed,  and  which  is  contrary  to  good  conscience  and  operates  to  the 
injury  of  another.  By  constructive  frauds  are  meant  such  acts  or  contracts 
as,  though  not  originating  in  any  actual  or  evil  design  or  contrivance  to 
perpetrate  a  positive  fraud  or  injury  upon  other  persons,  are  yet,  by  their 
tendency  to  deceive  or  mislead  other  persons,  or  to  violate  private  or  public 
confidence,  or  to  impair  or  injure  the  public  interest,  deemed  equally  reprehen- 
sible with  positive  fraud,  and  are  therefore  prohibited  by  law  as  within  the 
same  reason  and  mischief  as  contracts  done  malo  animo.  Constructive  fraud 
consists  in  any  breach  of  duty  which,  without  an  actually  fraudulent  intent, 
gives  an  advantage  to  the  person  in  fault,  or  any  one  claiming  under  him,  by 
misleading  another  to  his  prejudice,  or  to  the  prejudice  of  any  one  claiming 
under  him,  or  in  any  such  act  or  omission  as  the  law  specially  declares  to  be 
fraudulent,  without  respect  to  actual  fraud.  The  important  distinction  lies 
In  the  fact  that  actual  fraud  involves  moral  turpitude,  dishonest,  purpose 
or  furtive  intent,  while  in  the  case  of  constructive  fraud  the  motive  is  im- 
material and  may  even  have  been  consistent  with  an  innocent  intention.*' 

The  doctrine  of  constructive  fraud  has  been  applied  to  a  great  va- 
riety of  contracts  and  dispositions  of  property  where  a  confidential 
relation  exists  between  the  parties,  and  in  order  to  obtain  a  clear  view 
of  the  scope  of  "constructive  fraud"  and  the  application  and  extent  of 
such  doctrine  as  well  as  the  rules  of  evidence  relating  thereto,  it  may  be 
well  to  refer  to  a  few  authorities  which  are  decisive  of  the  questions 
involved  in  this  case.  In  Sears  v.  Shaf  er,  6  N.  Y.  268,  a  widow  having 
a  reversionary  interest  in  three  farms  devised  by  her  father  to  her  three 
brothers  generally,  without  words  of  limitation  or  inheritance,  was  in- 
duced by  such  brothers,  upon  whom  she  always  relied  for  advice,  a  few 
months  before  her  death  and  when  she  was  in  a  very  feeble  state  of 
health,  to  release  her  interest  to  them  without  any  consideration ;  the . 
release  reciting  that  the  parties  believed  that  the  testator  intended  to 
devise  in  fee,  but  that  the  terms  of  the  will  gave  only  a  life  estate,  and 
the  release  was  designed  to  give  effect  to  such  intention.  The  widow 
having  died,  her  children  filed  their  bill  to  obtain  a  decree  setting  aside 
the  release  on  the  ground  of  fraud  and  undue  influence.  There  was  oo 
evidence  of  actual  fraud,  and  none  that  the  particular  paper — the  re- 
lease— had  been  procured  by  undue  influence.  The  Special  Term  set 
aside  the  release,  l'  Barb.  408.  The  circumstances  relied  upon  in 
granting  the  decree  were  (1)  the  enfeebled  bodily  condition  of  the  sister, 
she  having  been  afflicted  with  a  fatal  malady  for  years ;  (2)  the  rela- 
tionship of  the  parties;  (3)  the  fact  that  the  release  was  prepared  at 
the  instigation  of  one  of  the  brothers ;  and  (4)  the  want  of  satisfactory 
proof  that  thl?  sister  fully  understood  the  nature  and  effect  of  the 
release.  Under  the  latter  head  stress  was  laid  upon  the  circumstances: 
(1)  There  was  no  proof  that  the  release  was  read  over  in  her  hearing, 
and  (2)  she  was  unable  to  read  English  or  even  to  write  her  name.  The 
decree  was  reversed  at  General  Term,  but  was  affirmed  by  the  G)urt  of 
Appeals.  The  court  of  last  resort,  after  stating  that  the  evidence  was 
abundantly  sufficient  to  authorize  a  court  of  equity  to  grant  the  relief 
sought  by  the  bill.  6  N.  Y.  at  page  272  said : 

"A  court  of  equity  interposes  its  benign  jurisdiction  to  set  aside  instruments 
executed  between  persons  standing  in  the  relations  of  parent  and  child, 
guardian  and  ward,  physician  and  patient,  solicitor  and  client,  and  in  various 
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Other  relations  in  which  one  party  is  so  situated  as  to  exercise  a  controlling 
influence  over  the  will  and  conduct  and  interest  of  another.  In  some  cases 
undue  influence  will  be  inferred  from  the  nature  of  the  transaction  •  •  • 
and  the  exercise  of  occasional,  or  habitual,  influence.  The  following  authori- 
ties will  show  the  existence  of  the  principle,  and  the  character  and  degree  of 
influence  against  which  the  court  wUi  reiieye.  Casborue  v.  Barsham,  2 
Beavan,  75;  Hill  on  Trustees,  166,  157,  158,  159,  162;  Dent  v.  Bennet,  7 
Simons,  539;  Story's  Eq.  Jur.  S$  30S-S24;  Wood  v.  Downes,  15  Ves.  120: 
fluguenin  v.  Basely,  14  Ves.  273." 

In  Case  V.  Case,  49  Hun,  83,  1  N.  Y.  Supp.  714,  the  plaintiflF,  a  mar- 
ried woman  and  the  owner  of  a  house  and  lot,  conveyed  the  same  to 
her  brother  the  defendant,  without  any  consideration.  He  subsequently 
delivered  to  the  husband  of  the  plaintiff  a  mortgage  upon  the  premises 
without  any  consideration.  He  subsequently  executed  another  mort- 
gage upon  the  premises  to  the  plaintiff,  and  thereafter  conveyed  the 
premises  to  the  plaintiff's  husband.  The  plaintiff  brought  an  action  to 
set  aside  the  deed  executed  by  the  plaintiff  to  the  defendant,  and  also 
the  deed  executed  by  the  latter  to  the  plaintiff's  husband.  It  appeared 
from  the  evidence  that  the  defendant  held,  as  a  brother,  close  and  con- 
fidential relations  with  the  plaintiff ;  that  the  transaction  embraced  her 
entire  estate,  so  that  at  the  age  of  60  and  upwards  she  was  left  penni- 
less, and  that  while  the  negotiations  were  going  on  between  these  parties 
which  resulted  in  the  m^ing  of  this  deed  the  plaintiff  was  in  great 
distress  of  mind  and  anxious  to  preserve  for  her  support  and  mainte- 
nance the  house  and  lot  and  keep  it  from  the  control  of  her  husband, 
with  whom  she  did  not  live.  The  referee  did  not  find  that  the  defend- 
ant was  guilty  of  any  fraud  or  fraudulent  representations  in  his  nego- 
tiations with  the  plaintiff  for  the  conveyance  of  the  property,  or  that 
the  parties  acted  under  any  mutual  mistake  as  to  any  fact  or  circum- 
stance relative  to  the  subject  matter  under  consideration,  and  the  de- 
fendant claimed  that,  in  the  absence  of  intentional  fraud,  the  plaintiff 
had  not  shown  herself  to  be  entitled  to  any  relief  either  at  law  or  in 
equity  and  that  the  judgment  should  be  reversed.  The  court,  however, 
held  adversely  to  this  contention  in  the  following  language  (49  Hun, 
86,1  N.Y.  Supp.  715): 

"As  the  grantee  made  no  promise  in  writing  to  take  and  hold  the  property 
for  the  use  of  the  x^aintifP,  and  as  he  was  not  guilty  of  any  act  or  misstate- 
ment, which,  in  the  opinion  of  the  referee,  amounts  to  a  positive  fraud,  the 
judgment  must  stand,  if  it  is  sustained,  upon  some  other  view  of  the  case 
which  amounts  to  a  constructive  fraud  on  the  part  of  the  grantee,  according 
to  well-settled  equitable  principles,  and  for  that  reason  the  plaintiff  was 
entitled  to  the  relief  granted.  It  was  not  necessary  for  the  plaintiff  to  show 
aflarmatively,  in  order  to  procure  relief,  that  the  defendant  acted  with  a 
fraudulent  Intent  in  procuring  the  deed.  A  court  of  equity  will  interpose  its 
jurisdiction  to  set  aside  instruments  between  persons  occupying  relations,  in 
which  one  party  may  naturally  exercise  an  influence  over  the  conduct  of  the 
other  party.  Boyd  v.  De  La  Montagnie,  73  N.  Y.  498.  The  rule  as  deduced 
from  a  great  number  of  cases  in  England  and  this  country  is  stated  by  Mr. 
Story  as  f (dlows :  'If  confidence  is  reposed,  it  must  be  faithfully  acted  upon 
and  preserved  from  any  intermixture  of  imposition.  If  Influence  is  acquired, 
it  must  be  kept  free  from  the  taint  of  selfish -interest  and  cunning  and  over- 
reaching bargains.  If  the  means  of  personal  control  are  given  they  must  be 
always  restrained  to  purposes  of  good  faith  and  personal  good. .  •  •  •  The 
general  principle,  which  governs  in  all  cases  of  this  sort,  is  that  if  a  con- 
fidence is  reposed,  and  that  confidence  is  abused,  courts  of  equity  wUl  grant 
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relief.  Story's  Bq.  Jur.  f  308/  In  speaking  of  the  policy  of  the  law  on  this 
subject  he  also  says:  The  law,  with  a  wise  providence,  not  only  watches 
over  all  the  transactions  of  the  parties  in  this  predicament,  bnt  it  often  inter- 
poses to  declare  transactions  void,  which  between  other  persons  would  be  held 
unobjectionable.  It  does  not  so  much  consider  the  bearing  or  hardship  of  its 
doctrine  upon  particular  cases,  as  it  does  the  importance  of  preventing  a 
general  public  mischief,  which  may  be  brought  about  by  means  secret  and 
inaccessible  to  Judicial  scrutiny,  from  the  dangerous  influences  arising  from 
the  confidential  relation  of  the  parties.'    Story's  Bq.  Jur.  S  310." 

After  reviewing  some  of  the  evidence  the  court,  at  page  87  of  49 
Hun,  at  page  716  of  1  N.  Y.  Supp.,  further  said : 

"In  cases  where  confidential  relations  exist  between  the  parties  the  person 
obtaining  the  benefit  must  show  by  the  clearest  evidence  that  the  gift  was 
freely  and  deliberately  made.  The  burden  is  upon  the  person  taking  the  gift 
to  show  that  the  transaction  was  fair  and  honest.  Sears  v.  Shafer,  6  N.  Y., 
268;  Tord  v.  Harrington,  16  N.  T.  285;  Boyd  v.  De  La  Montagnie,  supra. 
This  the  defendants  have  signally  failed  to  do." 

The  doctrine  of  "constructive  fraud"  was  thus  enlarged  upon  in 
Cowee  V.  Cornell,  75  N.  Y.  91,  99  (31  Am.  Rep.  428) : 

"We  return,  then,  to  the  question  whether  this  case  was  one  of  constructive 
'/rand.  It  may  be  stated  as  universally  true  that  fraud  vitiates  all  contracts, 
but  as  a  general  thing  it  is  not  presumed  but  must  be  proved  by  the  party 
seeking  to  relieve  himself  from  an  obligation  on  that  ground.  Whenever, 
however,  the  relations  between  the  contracting  parties  appear  to  be  of  such  a 
character  as  to  render  it  certain  that  they  do  not  deal  on  terms  of  equality, 
but  that  either  on  the  one  side  from  superior  knowledge  of  the  matter  derived 
from  a  fiduciary  relation,  or  from  overmastering  influence,  or  on  the  other 
from  weakness,  dependence  or  trust  justifiably  reposed,  unfair  advantage  in  a 
transaction  is  rendered  probable,  there  the  burden  is  shifted,  the  transaction 
is  presumed  void,  and  it  is  incumbent  upon  the  stronger  party  to  show  af- 
firmatively that  no  deception  was  practiced,  no  undue  influence  was  used, 
and  that  all  was  fair,  open,  voluntary  and  well  understood.  This  doctrine  is 
well  settied.  Hunt,  J.  Nesbic'v.  Lockman,  34  N.  Y.  167;  Story's  Eq.  Jur. 
§  311;  Sears  v.  Shafer,  2  Seld.  268;  Huguenln  v.  Basely,  13  Ves.  106;  a.  c 
14  Ves.  273;  s.  c,  15  Ves.  180;  Wright  v.  Proud,  13  Ves.  138;  Harris  v. 
Tremenheeve,  15  Ves.  40;  Edwards  v.  Myrick,  2  Hare,  60;  Hunter  v.  Atkins, 
3  My.  &  K.  113.  And  this  is,  I  think,  the  extent  to  which  the  weU-consldered 
cases  go,  and  is  the  scope  of  'constructive  fraud.'" 

The  principle  so  enunciated  has  been  applied  in  a  large  number  of 
cases  which  are  collated  in  valuable  notes  to  the  above  case  of  Cowec 
V.  Cornell  in  7  New  York  Annotated  Digest  at  pages  1238-1241,  both 
inclusive.  The  doctrine  of  "constructive  fraud"  received  further  il- 
lumination in  Weller  v.  Weller,  44  Hi;n,  172,  176,  affirmed  112  N.  Y. 
655,  19  N.  E.  433,  where  the  court  said: 

"A  voluntary  gift  wUl  not  necessarily  be  set  aside,  because  made  to  a  donee 
standing  in  a  relation  of  trust  and  confidence  to  the  giver,  but  transactions 
of  that  nature  are  viewed  by  courts  of  equity  with  suspicion,  and  scrutinized 
with  the  eztremest  vigilance.  It  is  not  enough  that  no  fraud  appears  afiSrma- 
tlvely,  but  the  presumption  is  against  the  propriety  of  the  transaction,  and 
the  burden  rests  upon  the  party  claiming  under  it  to  show  that  it  was  felr, 
weU  understood  by  the  donor  and  freely  entered  into  by  him ;  and  this  must 
appear  by  evidence  in  addition  to  that  derived  from  the  execution  of  the  in- 
strument conferring  the  gift.  And,  usually,  evidence  is  required  that  a  third 
and  disinterested  person  advised  the  party  of  all  his  rights." 

It  should  be  observed  that  the  English  cases  favor  the  rule  that  in 
every  case  of  a  gift  or  grant  between  persons  occupying  a  fiduciary  or 
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confidential  relationship  where  the  advantage  is  on  the  side  of  the 
one  who  is  the  trustee  or  dominant  party  to  the  relationship  it  must  be 
shown  that  the  donor  or  grantor  had  the  benefit  of  competent  disinter- 
ested advice  before  concluding  the  transaction  or  else  its  validity  cannot 
be  sustained.  Bridgman  v.  Green,  2  Ves.  Sr.  627 ;  Huguenin  v.  Base- 
ley,  14  Ves.  273 ;  Kempson  v.  Ashbee,  h.  R.  10  Ch.  15 ;  Lyon  v.  Home, 
37  h.  J.  Ch.  674,  6  English  Ruling  Cases,  852,  871 ;  Rhodes  v.  Bate, 
ly.  R.  1  Ch.  App.,  257.  See  note  to  Huguenin  v.  Baseley,  2  White  & 
Tudor's  Leading  Cases  in  Equity  (4th  Am.  Ed.)  pt.  2,  pp.  1156,  1271. 
See  note  to  Huguenin  v.  Baseley  and  Lyon  v..  Home,  6  English  Ruling 
Cases,  873-876 ;  Black  on  Rescission  and  Cancellation,  §  244,  p.  648. 
This  rule  has  been  followed  by  some  of  the  American  courts,  notably 
in  New  Jersey.  See  note  to  Smith  v.  Smith,  35  L.  R.  A.  (N.  S.)  959, 
960,  entitled  "New  Jersey — Independent  Advice,"  and  the  cases  cited  * 
thereunder. 

After  considerable  research  I  have  been  unable  to  find  any  reported 
case  in  this  state  which  goes  to  the  length  of  holding  that  where  an  in- 
strument is  executed  by  a  person  occupying  the  subordinate  and  de- 
pendent position  in  a  fiduciary  or  confidential  relationship  without  in- 
dependent advice  that  the  mere  want  of  such  advice  renders  such  an 
instrument  void*  The  want  of  independent  advice  may  be  a  very  im- 
portant factor  in  determining  the  validity  of  a  deed  or  other  instrument 
which  is  attacked,  but  upon  examination  of  the  cases  arising  in  this 
state  where  the  so-called  rule  of  "independent  advice"  has  been  applied 
it  will  be  seen  that  such  fact  appeared  in  connection  with  other  facts 
which  brought  the  case  within  the  doctrine  of  "constructive  fraud," 
and  whenever  such  facts,  including  the  want  of  independent  advice, 
were  established,  a  case  was  made  out  which  required  explanation  and 
which  imposed  upon  the  person  benefited  by  the  deed  or  other  instru- 
ment the  burden  of  showing  that  the  instrument  so  executed  was  the 
free,  untrammeled  and  intelligent  expression  of  the  wishes  and  inten- 
tion of  the  person  so  executingf  the  same,  and  that  where  no  such  proof 
was  established  courts  of  equity  have  treated  the  case  as  one  of  "con- 
structive fraud."  Matter  of  Will  of  Smith,  95  N.  Y.  516,  523,  21  N. 
E.  165  ;•  Weller  v.  Weller,  supra,  44  Hun,  at  pages  176,  177;  Green  v. 
Roworth,  113  N.  Y.  462,  470,  21  N.  E.  165;  Anderson  v.  Carter,  24 
App.  Div.  462,  478,  49  N.  Y.  Supp.  255,  266,  affirmed  165  N.  Y.  624, 
59N.E.  1118. 

Reverting  to  the  doctrine  of  constructive  fraud,  the  court  in  Butler 
V.  Prentiss,  158  N.  Y.  49,  52  N.  E.  652,  defined  it  as  follows : 

"Constructive  fraud,  Tiowever,  sometiines  called  legal  fraud,  Is,  nevertheless, 
fraud,  although  it  rests  more  upon  presumption  and  less  upon  furtive  intent 
than  moral  fraud.  CJowee  v.  Cornell,  75  N.  Y.  91,  99.  Where  fiduciary  rela- 
tions exist,  and  a  condition  of  superiority  is  held  by  one  of  the  parties  over 
the  other,  in  every  transaction  between  them  by  which  the  superior  party 
obtains  a  possible  benefit,  equity  raises  a  presumption  against  its  validity,  and 
casts  upon  that  party  the  burden  of  proving  afilrmatively  its  compliance  with 
equitable  requisites,  and  of  thereby  overcoming  the  presumption.'  Pomeroy*s 
Eq.  Jur.  8  956." 

In  Green  v.  Roworth,  supra,  a  father  an  aged  man  who  had  become 
mudi  enfeebled  mentally  and  physically,  took  his  two  sons  into  part- 
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nership  and  turned  over  to  them  the  management  and  control  of  his 
property  and  business  affairs,  and  was  accustomed  to  rely  upon  their 
advice  and  counsel,  and  after  they  had  obtained  from  him  the  larger  part 
of  his  property,  without  any  consideration  except  a  provision  to  pay  a 
small  sum  weekly  from  the  partnership  business,  he,  without  consider- 
ation, in  the  absence  of  legal  advice,  executed  to  them  a  deed  of  his 
real  estate  in  ignorance  of  its  effect,  the  conveyance  leaving  him  com- 
paratively destitute.  In  affirming  the  judgment  of  rescission  the  court, 
among  other  things,  at  pages  469,  470,  of  113  N.  Y.,  at  page  167  of 
21  N.  E.,  said: 

"The  leading  facts  of  the  case  have  been  found  and  are  not  impaired  by  any 
contradictory*  finding.  They  were,  substantially,  that  the  deed  was  secured 
by  parties  who  had  already  obtained  the  larger  portion  of  the  grantor's  prop- 
erty without  any  adequate  consideration  therefor;  that  this  conveyance  left 
him  comparatively  destitute  of  property,  and  was  made  without  consideration, 
in  the  absence  of  any  legal  adviser,  by  an  aged  man,  whose  mental  and  physi- 
cal condition  was  much  enfeebled,  and  in  Ignorance  of  its  legal  effect,  to 
persons  occupying  a  confidential  relation  towards  him,  and  who  had  the 
management  and  control  of  his  property  and  business  affairs,  and  upon  wHose 
advice  and  counsel  he  was  accustomed  to  rely.  That  these  facts  afford  suffi- 
cient ground  to  support  a  finding  of  fraud  and  undue  influence  even  without 
positive  or  direct  proof  of  persuasion  or  influence,  cannot  be  questioned.  They 
present  a  situation  from  which  fraud  is  legally  imputable  to  those  benefited, 
and  requiring  an  explanation  from  them,  which  was  not  furnished  by  the 
defendants." 

After  quoting  from  the  opinion  of  the  court  in  Cowee  v.  Cornell, 
supra,  and  Matter  of  Smith,  supra,  the  court  goes  on  to  say,  at  page- 
471,  of  113  N.  Y.,  at  page  168  of  21  N..E.: 

"The  general  rule  is  stated  in  Story's  Equity  Jurisprudence,  S  238:  'The 
doctrine,  therefore,  may  be.  laid  down  as  generally  true,  that  the  acts  and 
contracts  of  persons  who  are  of  weak  understandings,  and  who  are,  therefore, 
liable  to  imposition  wiU  be  held  void  in  courts  of  equity  if  the  nature  of  the 
act  or  contract  justify  the  conclusion  that  the  party  has  not  exercised  a 
deliberate  Judgment,  but  that  he  has  been  imposed  upon,  circumvented  or 
overcome  by  cunning  or  artifice,  or  undue  infiuence.' " 

In  Sheehan  v.  Erbe,  77  App.  Div.  176,  180,  79  N.  Y.  Supp.  43,  45,  it 
is  said  that — 

"Every  contract  must  be  fair ;  that  is,  it  must  be  free  from  deceit,  fraud  or 
misrepresentation  practiced  by  one  of  the  contracting  parties  upon  the  other, 
and  whenever  a  court  of  equity  can  see  that  undue  influence  and  unconscion- 
able advantage  has  been  taken  by  one  of  the  parties,  by  reason  of  a  cmfldential 
relation  existing  at  the  time  the  contract  was  made,  or  that  they  did  not  then 
deal  upon  a  plane  of  equality  by  reason  of  the  facts  stated,  it  never  hesitates 
to  exercise  its  equitable  powers  to  enforce  a  right  or  to  prevent  the  consumma- 
tion of  a  wrong." 

Mr.  Justice  Houghton,  who  spoke  for  a  majority  of  the  court  in 
Hunter  v.  McCammon,  119  App.  Div.  326,  328,  104  N.  Y.  Supp.  402, 
403,  said: 

"Where  the  relationship  between  the  parties  Is  that  of  parent  and  child, 
principal  and  agent,  or  where  one  party  is  situated  so  as  to  exercise  a  con- 
trolling influence  over  the  will  and  conduct  of  another,  transactions  between 
them  are  scrutinized  with  extreme  vigilance,  and  clear  evidence  is  required 
showing  that  the  transaction  was  understood,  and  that  there  was  no  fraud, 
mistake  or  undue  influence.    When  these  relations  exist  there  must  be  dear 
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proof  of  the  intesrity  and  fairness  of  the  transaction,  else  any  instrument 
thus  obtained  will  be  set  aside  or  held  as  invalid  between  the  parties.    Ten 
Eyck  V.  Whitbeck,  156  N.  Y.  341;  Green  v.  Roworth,  113  N.  Y.  462;   Roseveai 
V.  Sullivan,  47  App.  Div.  421." 

In  Allen  v.  La  Vaud,  supra,  the  court,  at  pages  326  and  327  of  213 
N.  Y.,  at  page  571  of  107  N.  E.,  said : 

"It  is  familiar  law  that  certain  classes  of  contracts  are  inherently  sub- 
jects of  suspicion  and  scrutiny,  and  when  the  assailant  of  a  conveyance  has 
established  its  character  as  included  within  one  of  these  classes  he  has  made 
a  prima  facie  case  and  cast  upon  the  grantee  the  burden  of  showing  that  it 
was  the  product  of  a  fair  and  honest  transaction  free  from  any  undue  influ- 
ence. Such  transactions  are  those  between  guardian  and  ward,  attorney  and 
client  and  trustee  and  cestui  que  trust  where  the  dominating  party  has  secured 
what  appears  to  be  a  gratuitous  benefit  or  undue  advantage.  As  was  said  by 
Judge  Andrews  in  Matter  of  Smith,  95  N.  Y.  516,  522:  'When  the  [this]  situa- 
tion is  shown,  then  there  is  cast  upon  the  party  claiming  the  benefit  or  ad- 
vantage, the  burden  of  relieving  himself  from  the  suspicion  thus  engendered, 
and  of  showing  either  by  direct  proof  or  by  circumstances  that  the  trans- 
action was  free  from  fraud  or  undue  Influence,  and  that  the  other  party  acted 
without  restraint  and  under  no  coercion,  or  any  pressure  direct  or  indirect,  of 
the  party  benefited.  This  rule  does  not  proceed  upon  a  presumption  of  the 
invalidity  of  the  particular  transaction,  without  proof.  The  proof  is  made  in 
the  first  instance  when  the  relation  and  the  personal  intervention  of  the 
party  claiming  the  benefit  is  shown.'  See,  also,  Nesbit  v.  Lockman,  34  N.  Y. 
167.  While  perhaps  it  furnishes  a  less  common  class  of  cases,  there  can  be  no 
question  that  the  relation  of  parent  and  child  may  also  at  limes  become  the 
basis  for  the  application  of  this  rule  of  evidence  and  burden  of  proof.  Sears 
V.  Shaf er,  6  N.  Y.  268,  271 ;  Wood  v.  Rabe,  96  N.  Y.  414,  426 ;  Doheny  v.  Lacy, 
168  N.  Y.  213,  222.  In  the  case  last  cited  Judge  Gray  wrote  as  follows: 
*'That  rule  [of  the  common  law  concerning  confidential  relations  as  affecting 
contracts]  within  the  cases,  requires  as  a  basis  for  its  application  that  a 
fiduciary  relation  exist  between  the  parties,  which  will  give  to  the  one.  In 
legal  presumption,  a  controlling  influence  over  the  other.  Such  would  be 
the  relation  of  parent  and  child,  guardian  and  ward.  *  ♦  *  In  these  con- 
fidential relations,  the  situation  of  the  parties  is  regarded  as  unequal  and  as 
conferring  upon  one  a  certain  control,  or  domination,  over  the  will,  conduct, 
and  interests  of  the  other.  Transactions  between  them  are,  therefore,  scru- 
tinized closely,  and  presumptions  arise  of  their  impropriety,  which  must  be  met 
where  an  advantage  is  derived  by  the  presumably  dominant  party.* " 

The  rule  referred  to  in  the  case  last  cited  was  applied  in  Adams  v. 
Luce,  181  App.  Div.  232,  170  N.  Y.  Supp.  172,  where  the  transfer  was 
made  at  a  time  when  the  transferer  was  in  such  a  weak  condition  of 
mind  and  body  that  he  was  unconscious  of  the  nature  of  his  acts,  which 
were  the  result  of  undue  influence  exercised  by  the  defendants.  In  re- 
versing the  judgment  and  directing  judgment  for  the  plaintiff  setting 
aside  the  transfer,  the  court,  at  page  233  of  181  App.  Div.,  at  page  173 
of  170N.Y.  Supp.  said: 

"Transactions  of  the  sort  attempted  to  be  upheld  here  should  always  be 
closely  scrutinized  and  never  permitted  to  stand  unless  it  clearly  appears  that 
the  grantor  was  fairly  conscious  of  his  acts  and  of  sufiScient  mentality  to  be 
beyond  any  possible  influence  by  stronger  minds.  Allen  v.  La  Vaud,  213  N. 
Y.  322 ;  Rosevear  v.  Sullivan,  47  App.  Div.  421 ;  Hunter  v.  McCammon,  119 
App.  Div.  326." 

The  rule  deducible  from  the  foregoing  cases  and  kindred  ones  is  that 
any  transaction  by  which  one  holding  a  fiduciary  relation  to  another 
or  any  other  relation  in  which  confidence  is  reposed,  and  where  he  may 
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naturally  exercise  an  influence  over  the  conduct  of  such  other  person, 
gains  an  unfair  or  inequitable  advantage  for  himself,  or  which  results 
in  detriment  to  the  other,  is  presumptively  void,  the  burden  of  proof  is 
shifted,  and  it  is  incumbent  upon  the  person  benefited  by  it  to  show 
affirmatively,  not  only  that  no  deception,  was  practiced  therein,  but  no 
undue  influence  was  used ;  that  he  did  not  abuse  or  betray  his  trust, 
and  acted  in  entire  good  faith ;  and  that  all  was  fair,  open  and  volun- 
tary, but  that  it  was  well  understood  by  the  person  worsted  in  the  trans- 
action. 

[9]  The  evidence  adduced  on  behalf  of  the  plaintiff  in  the  case  at 
bar  was  sufficient  to  cast  upon  the  defendant  the  burden  of  meeting 
these  requirements,  and  the  next  inquiry,  therefore,  is  whether  he  has 
done  so.  As  has  been  shown  above,  the  defendant  claims  that  while  he 
and  the  plaintiff  were  alone  in  their  home  in  the  early  part  of  January, 
1918,  she  stated  to  him  that  "she.  wanted  to  deed  the  property  to  him" 
because  he  had  supported  her,  and  that  he  stated  to  her  that  he  would 
support  her  while  she  lived.  This  is  denied  by  the  plaintiff.  No  wit- 
ness was  called  by  the  defendant  whose  testimony  might  even  by  the 
most  favorable  inferences  show  that  such  an  interview  was  had  with 
the  plaintiff.  Neither  did  he  introduce  any  evidence  which  in  any  way 
tended  to  show  that  the  plaintiff  had  at  any  time  expressed  to  any  one 
other  than  himself  any  intention  whatever  of  transferring  the  absolute 
title  to  the  property  to  him.  Lord  Chancellor  Eldon,  in  the  celebrated 
case  of  Huguenin  v.  Baseley,  14  Ves.  273,  294,  6  English  Ruling  Cases, 
834,  846  said  that  "where  the  evidence  is  contradictory  the  fairest  way 
to  the  defendant  is  to  take  his  own  account."  The  defendant's  accoimt 
of  the  transaction  is  that  after  he  had  the  above  narrated  conversation 
with  his  sister  he  requested  the  lawyer,  who  subsequently  and  after  the 
commencement  of  this  action  was  and  still  is  the  attorney  of  record  for 
the  plaintiff  therein,  to  draw  the  deed,  and  that  such  lawyer  informed 
him  that  other  matters  requiring  his  attention  prevented  him  from 
doing  so,  and  that  he  then  had  the  deed  drawn  by  a  lawyer  who  was  a 
stranger  to  him  and  whose  name  and  address  he  did  not  remember; 
that  he  left  the  deed  with  his  sister  and  that  he  was  not  present  when 
it  was  signed  and  acknowledged. 

Assuming  that  the  defendant  had  before  the  execution  of  the  deed  a 
conversation  with  the  plaintiff  of  the  character  testified  to  by  turn,  it 
seems  to  me  that  in  a  matter  of  such  importance  to  the  plaintiff,  in- 
volving as  it  did  her  entire  property,  the  defendant,  in  view  of  their 
close  and  fiduciary  relationship  and  her  weak  physical  and  mental  con- 
dition and  distress  of  mind  and  that  she  was  in  a  dependent  position 
upon  him,  should,  unless  he  knew  that  she  had  already  consulted  a 
lawyer  as  to  the  alleged  contemplated  transfer,  have  suggested  to  the 
plaintiff  to  seek  the  advice  of  counsel  of  her  own  selection  as  to  the  ad- 
visability of  making  it,  in  case  she  still  adhered  to  her  alleged  intention 
to  convey  all  her  property  to  him  in  consideration,  as  he  claims,  of  his 
past  support  of  the  plaintiff  and  his  oral  promise  to  support  her  in  the 
future.  The  defendant  claims,  however,  that  he  requested  the  lawyer, 
who  subsequently  appeared  as  the  plaintiff's  attorney  in  this  action,  to 
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draw  the  deed,  and  that,  as  above  stated,  such  lawyer  refused  to  do  so 
because  he  was  too  busy  with  other  matters. 

The  plaintiff's  main  brief  states  that  the  attorney  in  question  refused 
to  prepare  such  instrument  in  the  absence  of  the  plaintiff;  but  such 
statement  is  not  supported  by  the  oath  of  the  attorney,  who,  although 
present  throughout  the  trial  of  this  action,  was  not  called  as  a  witness. 
Giving,  therefore,  full  credence  to  the  testimony  of  the  defendant  rela- 
tive to  his  alleged  interview  with  the  lawyer  above  referred  to,  the  evi- 
dence, nevertheless,  fails  to  show  that  the  defendant  suggested  to  the 
plaintiff  that  she  consult  such  lawyer  with  a  view  of  protecting  her  in- 
terests in  the  transaction.  The  defendant  was  in  duty  bound  to  act 
with  the  utmost  good  faith  for  the  benefit  of  the  plaintiff,  and  that  duty 
did  not  end  when  that  lawyer  refused  to  prepare  the  deed.  The  evi- 
dence fails  to  disclose  that  the  plaintiff  ever  consulted  any  member  of 
the  family  or  any  friend  or  any  lawyer  as  to  the  advisability  of  making 
the  transfer  of  the  form  of  the  instrument  by  which  it  was  to  be  effect- 
ed. A  sense  of  duty  towards  his  sister,  whose  mind  was  greatly  weak- 
ened from  sickness  and  distress,  should  have  impelled  the  defendant  to 
refrain  from  asking  her  to  execute  and  deliver  the  deed  to  him  until  she 
had  been  given  competent  disinterested  advice  on  the  subject  in  private 
by  some  one  of  her  own  selection  and  when  not  surrounded  with  dom- 
inant influences  favoring  the  transfer.  Nobles  v.  Hutton,  7  Cal.  App. 
14,  93  Pac.  289.  This  was  not  done,  however,  and  the  deed  which  is 
attacked  was  signed  and  acknowledged  by  the  plaintiff  without  having 
had  the  benefit  of  good  and  disinterested  advice  either  as  to  the  expe- 
diency of  what  she  waS'  about  to  do  or  as  to  the  full  leeal  import  of 
the  instrument  which  she  signed  and  acknowledged.  All  this  lends 
color  to  the  suspicion  that  the  defendant  was  eager  to  obtain  the  plain- 
tiff's signature  to  the  deed  irrespective  of  whether  or  not  she  had  the 
benefit  of  competent  disinterested  advice  in  the  transaction. 

[10, 11]  Great  stress  is  laid  by  the  defendant  upon  the  fact  that  he 
was  not  present  when  the  deed  was  signed  and  acknowledged  by  the 
plaintiff,  but  that  fact  is  not  sufficient  to  show  that  the  influence  of  con- 
fidential relationship  which  existed  between  the  plaintiff  and  the  defend- 
ant did  not  subsist  and  operate  upon  the  mind  of  the  plaintiff  when  the 
deed  was  executed.  White  v.  Daly  (N.  J.  Ch.)  58  Atl.  929.  As  above 
noted,  one  of  the  requirements  which  the  defendant  must  meet  in  order 
to  sustain  the  validity  of  the  deed  is  to  show  affirmatively  that  the 
transaction  which  culminated  in  its  execution  was  fair.  He  claims 
that  the  consideration  for  the  transfer  is  his  past  support  of  the  plain- 
tiff and  his  oral  promise  to  support  her  for  the  remainder  of  her  natural 
life,  but  the  deed  states  that  the  consideration  was  "one  dollar  and  oth- 
er valuable  considerations."  The  instrument  which  was  executed  by 
the  plaintiff  is  a  full  covenant  warranty  deed  conveying  absolutely  and 
in  fee  simple  the  premises  to  the  defendant  "subject  to  mortgage  of 
$3,500  at  5  per  cent,  per  annum  and  interest,  now  a  lien  on  said  prem- 
ises; subject  also  to  the  building  restrictions  and  regulations  contained 
in  a  resolution  or  ordinance  adopted  July  25,  1916,  by  the  board  of  es- 
timate and  apportionment  of  the  city  of  New  York  and  amendments 
thereto." 
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[12]  The  defendant  does  not  claim  that  the  transfer  is  founded 
upon  any  other  consideration  than  the  one  set  up  in  his  answer,  and 
therefore  this  phase  of  the  case  must  be  decided  upon  a  theory  in  har- 
mony with  the  allegations  contained  in  his  answer  and  the  evidence 
adduced  by  him  in  support  thereof  and  no  other.  One  part  of  the 
consideration  for  the  transfer  is  based  upon  the  support  which  the  de- 
fendant claims  to  have  given  the  plaintiff  "for  a  great  number  of 
years"  prior  to  the  execution  of  the  deed.  A  past  consideration  is  suflS- 
cient  to  support  a  deed.  18  C.  J.  §  43,  subd.  2,  p.  163.  Although  such 
a  consideration  may,  as  here,  be  founded  upon  a  moral  obligation,  it 
may  nevertheless,  be  a  good  consideration  for  a  conveyance.  Hegstad 
V.  Wysiecki,  178  App.  Div.  733,  735, 165  N.  Y.  Supp.  898. 

[13]  The  question  whether  or  not  there  was  any  past  consideration 
for  the  transfer  is  one  of  fact,  and  the  evidence  in  this  case  with  re- 
spect to  this  question  is  conflicting.  The  defendant  claims  that  during 
the  time  he  lived  in  the  house  with  the  plaintiff,  and  covering  a  period 
of  about  15  years,  he  supported  her.  This  .is  denied  by  the  plaintiflf, 
who  testified  that  he  only  gave  her  $25  every  2  weeks  for  board  and 
lodging,  while  the  defendant,  on  the  other  hand,  gave  testimony  to  the 
effect  that  he  paid  her  $50  every  2  weeks.  The  defendant  further 
claims  that  since  1905  he  has,  out  of  his  own  funds,  paid  the  taxes, 
water  rents,  and  interest  on  the  mortgage  upon  the  property,  repairs 
and  other  expenses  incident  to  what  he  terms  the  "upkeep"  of  the 
property  and  for  coal  and  other  general  household  expenses.  All  this 
is  denied  by  the  plaintiff,  who  in  a  general  way,  but  without  giving  any 
particulars,  testified  that  the  defendant  was  indebted  to  her.  Although 
afforded  every  opportunity,  the  defendant  has  not  produced  any  re- 
ceipts for  moneys  so  claimed  to  have  been  disbursed  by  him  of  any 
appreciable  amount  prior  to  the  execution  of  the  deed.  Except  in  a 
few  instances  he  was  unable  to  give  the  items  of  such  alleged  expendi- 
tures, and  he  did  not  even  state  the  aggregate  of  the  moneys  claimed  to 
have  been  expended  on  behalf  of  or  for  the  benefit  of  the  plaintiff  prior 
to  the  execution  of  the  deed.  He  neither  kept  a  bank  account,  nor 
books  of  account,  and  for  that  reason,  he  claims,  he  is  unable  to  give 
the  particulars  of  the  alleged  past  consideration  for  the  transfer.  It 
should  be  pointed  out  that  the  alleged  past  consideration  is  founded  up- 
on the  claim  that  the  defendant  had  supported  the  plaintiff  for  a  great 
number  of  years  prior  to  the  execution  of  the  deed. 

Assuming,  without  deciding,  that  the  support,  if  any  was  given  over 
and  above  the  reasonable  value  of  the  board  and  lodging,  was  under- 
stood by  the  parties  to  include  the  carrying  charges  of  the  property, 
even  then  the  sum  total  of  such  charges,  so  far  as  I  can  gather  from 
the  meagre  facts  proven,  do  not  equal  the  plaintiff's  equity  in  the  prop- 
erty. No  evidence  was  offered  upon  the  trial  relative  to  the  value  of 
the  property  at  the  time  the  deed  was  executed.  The  complaint,  veri- 
fied September  28,  1920,  however,  alleges  that  the  value  of  the  property 
is  $11,000.  If  that  was  the  true  value  of  the  property  at  the  time  last 
mentioned,  then  the  contract  made  10  days  previously,  and  dated  Sep- 
tember 18,  1920,  between  the  plaintiff  and  a  relative  by  marriage  of 
the  wife  of  Peter  C.  Kelly,  a  brother  of  the  plaintiff  and  the  defend- 
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ant,  for  the  sale  of  the  property  for  $10,500  would  appear  not  to  have 
been  to  the  advantage  of  the  plaintiff.  It  appears  from  the  evidence 
adduced  on  behalf  of  the  plaintiff  that  $500  was  paid  when  the  con- 
tract was  signed,  and  by  its  terms  the  property  was  to  be  conveyed 
subject  to  a  first  mortgage  for  $3,500  (the  payment  of  which  was  not 
assumed  by  the  purchaser)  and  a  purchase-money  mortgage  for  $4,000 
was  to  be  given  in  part  payment  of  the  purchase  price,  the  balance  of 
which,  over  and  above  such  mortgages  and  said  deposit  of  $500,  was 
to  be  paid  in  cash  upon  the  closing  of  the  title,  on  September  27,  1920, 
at  the  office  of  the  said  Peter  C.  Kelly,  who  represented  the  plaintiff  in 
that  transaction.  That  contract  was  canceled  by  the  mutual  consent  of 
the  parties  and  the  $500  deposit  was  refunded  on  September  28,  1920, 
upon  discovering  the  record  of  the  deed  in  suit  in  the  register's  office 
of  Bronx  cotmty. 

A  good  deal  of  evidence  was  offered  upon  the  trial  with  respect  to 
the  said  contract,  and  the  counsel  for  both  parties  have  dwelt  upon  it 
in  their  briefs.  As  the  bona  fides  of  that  transaction  has  been  seriously 
questioned  by  the  defendant,  it  may  not  be  inappropriate  to  observe 
that  I  gravely  doubt  whether  the  intending  purchaser  had  sufficient 
means  of  his  own  with  which  to  make  the  stipulated  cash  payments 
under  the  contract,  and  whether  such  contract  was  to  the  advantage  of 
the  plaintiff.  The  testimony  of  the  defendant  with'  respect  to  the  at- 
leged  past  consideration  for  the  transfer  is  rebutted  by  that  of  the 
plaintiff,  who  testified  that  when  her  mother  died  she  had  about  $500 
in  cash  and  some  jewelry,  and  that  after  her  mother's  death  she  re- 
ceived from  her  estate  the  sum  of  $2,000  in  cash,  and  that  when  the 
property  was  conveyed  to  her  it  was  free  and  clear  of  and  from  all 
incumbrances.  As  tending  to  show  that  the  defendant  did  not  support 
her  prior  to  the  execution  of  the  deed  the  plaintiff  introduced  evidence 
to  the  effect  that  the  property  is  now  and  has  been  since  1916  incum- 
bered by  a  mortgage  for  $3,500,  and  which  replaced  a  mortgage  for 
$2,500,  made  in  1911  and  that  the  alleged  transfer  of  the  property  to 
the  defendant  has  left  her  destitute.  The  defendant  did  not  offer  any 
evidence  either  in  contradiction  or  explanation  of  the  evidence  so  intro- 
duced by  the  plaintiff  except  as  to  the  jewelry.  Considering  the  evi- 
dence as  a  whole,  I  do  not  think  that  the  defendant  has  sustained  the 
burden  of  proof  with  respect  to  the  question  whether  there  was  a  past 
consideration  for  the  transfer. 

[14]  This  conclusion  leads  to  the  consideration  of  the  questions 
arising  with  respect  to  the  defendant's  contention  that  the  agreement  to 
continue  to  support  the  plaintiff  is  a  sufficient  consideration  for  the 
transfer.  That  agreement  is  not  in  writing,  and  it  is  not  even  referred 
to  in  the  deed,  which  is  the  only  paper  that  was  executed  and  delivered 
in  the  transaction.  In  some  of  the  cases  yvhich  arose  in  this  state  out 
of  the  transfer  of  property  in  consideration  of  the  grantee's' promise  to 
support  the  grantor  for  life  the  rights  and  interests  of  the  latter  were 
protected  by  a  provision,  either  in  the  deed  or  by  a  separate  instrument, 
creating  a  trust  for  the  benefit  of  the  grantor,  or  providing  that  the 
support  should  be  a  lien  upon  the  property  conveyed,  or  where  the  deed 
was  silent  upon  the  subject  by  the  execution  of  a  mortgage  upon  the 
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properhr.  McArthur  v.  Gordon.  126  N.  Y.  597,  27  N.  E.  1033,  12  L. 
R.  A.  667;  Empie  v.  Empie,  35  App.  Div.  51,  54  N.  Y.  Supp.  402; 
Stuart  V.  Abbey,  62  Misc.  Rep.  84,  116  N.  Y.  Supp.  259;  Hutchins  v. 
Van  Vechten,  140  N.  Y.  115,  35  N.  E.  446.  Mention  of  this  is  made 
for  the  purpose  of  showing  that  methods  have  been  devised  to  protect 
the  rights  and  interests  of  such  a  gfrantor.  In  the  present  case  none  of 
the  methods  above  indicated  nor  any  others  were  used  by  the  defend- 
ant to  safeguard  the  plaintiffs  interests  and  he  gave  no  security  for 
the  faithful  performance  of  his  personal  obligation  to  support  the  plain- 
tiff. No  reason  whatsoever  has  been  shown  by  the  defendant  why  the 
plaintiff  should  have  been  willing  to  strip  herself  of  all  her  property 
upon  his  mere  oral  promise  of  future  support,  and  without  any  securi^ 
that  the  promise  would  be  kept.  It  is  improbable  tliat  she  would  have 
consented  to  such  a  conveyance  if  she  had  the  mental  power  of  trans- 
acting business  requiring  good  judgment  and  forethought  Jackson 
ex  dem.  Tracy  v.  Hayner,  12  Johns.  469, 474 ;  Marden  v.  Dorthy  No.  1, 
supra,  12  App.  Div.  at  p.  178,  42  N.  Y.  Suop.  834.  Her  mental  weak- 
ness and  the  absence  of  competent  independent  advice  rendered  her 
incapable  of  fully  understanding  and  comprehending  the  transaction. 
She  relied  implicitly  upon  the  integrity  and  good  faith  of  the  defend- 
ant, who  for  years  had  the  management  and  direction  of  her  affairs, 
and  who  was  the  only  person  who  lived  in  the  home  with  her  except 
the  family  of  the  tenant  on  the  top  floor. 

The  defendant,  however,  instead  of  protecting  his  sister's  interests, 
took  the  absolute  title  to  the  property,  without  any  security  for  her 
future  support,  and  in  doing  so  he  violated  a  duty  which  he  owed  to 
her.  The  transaction  was  manifestly  unfair  and  greatly  to  the  detri- 
ment of  the  plaintiff  and  to  the  advantage  of  the  defendant.  The 
defendant's  counsel  urges  with  great  force  that  the  defendant  faith- 
fully performed  the  agreement  to  support  the  plaintiff  imtil  she  left 
the  house  and  went  to  live  with  their  brother  Peter.  This  is  denied  by 
the  plaintiff,  who  testified  that  she  changed  her  residence  because  of  the 
insufficiency  of  food.  Whatever  the  fact  may  be  with  respect  to  the 
supply  of  food,  the  alleged  agreement  of  future  support  is  not  in  writ- 
ing, which,  if  it  had  been,  might  have  avoided  misunderstanding  and 
discord  between  the  parties  and  would  have  protected  the  plaintiff  in 
the  event  of  her  surviving  the  defendant  against  a  denial  by  his  per- 
sonal representatives  that  such  agreement  was  made  at  all,  or,  if  not 
wholly  denied,  controverted  with  respect  to  its  terms  and  conditions. 
Either  of  these  contingencies  might  happen  even  though  the  estate  be 
small.  The  evidence  fails  to  disclose  that,  exclusive  of  the  premises  in 
suit,  the  defendant  owned  at  the  time  of  the  execution  of  the  deed,  or 
now  owns,  any  kind  of  property  of  any  substantial  value.  Even  if  he 
did,  the  provision  to  support  might  become  unenforceable  by  reason  of 
his  insolvency  or  removal  from  the  state.  The  defendant  conveyed  the 
property  to  his  brother,  Thomas  J.  Kelly,  for  a  nominal  consideration 
in  January,  1921.  He  claims  that  such  transfer  was  made  at  the  request 
of  the  plaintiff,  which  she  denies.  I  have  already  expressed  the  view 
that  the  plaintiff  did  not  fully  understand  that  transaction.  In  Rose- 
vear  v.  Sullivan,  47  App.  Div.  421,  62  N.  Y.  Supp.  447,  the  plaintiff, 
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who  was  in  a  dependent  condition  to  the  defendants,  conveyed  to  them 
her  property  in  consideration  of  their  oral  promise  to  support  her  dur- 
ing her  lifetime  and  to  bury  her  after  her  death,  and  it  was  held  by  the 
Special  Term  that  this  created  the  presumption  that  the  transaction 
was  not  fair  and  that  such  presumption  of  unfairness  had  not  been  re- 
moved by  the  evidence.  In  affirming  the  judgment  Mr.  Justice  Hatch, 
who  wrote  the  prevailing  opinion  in  that  case,  at  page  423  of  47  App. 
Div.,  at  page  448  of  62  N.  Y.  Supp.  said: 

"While  it  may  be  said  that  the  agreement  to  support,  If  fiiirly  made  upon 
a  faU  understanding  of  the  parties,  dealing  upon  terma  of  sabstantiaL  equaU- 
ty,  would  furnlah  a  good  consideration  for  the  deed,  yet  where  they  do  not  so 
deal  and  where  one  party  has  the  advantage  of  the  other,  then  the  burden 
is  upon  the  stronger  party  to  furnish  satisfactory  proof  that  the  transaction 
was  in  all  respects  fair.  Matter  of  Will  of  Smith,  95  N.  T.  516;  Cowee  ▼. 
€k)mell,  75  N.  Y.  91.  And  if  there  be  failure  in  this  regard,  constractiTe 
fraud  wiU  be  presumed  Green  y.  Roworth,  113  N.  T.  462." 

After  referring  to  certain  facts  connected  with  the  case,  the  opinion 
at  page  424  of  47  App.  Div.,  at  page  449  of  62  N.  Y.  Supp.,  goes  on 
to  say: 

''In  addition  to  this  it  appears  that,  while  all  agree  that  the  consideration 
for  the  deed  was  the  agreement  to  support  during  life  and  burial  after  death, 
yet  such  consideration  was  not  recited  in  the  deed  and  there  is  nowhere  any 
evidence  of  the  same  except  in  the  oral  testimony  of  the  witnesses." 

The  testimony  in  that  case  showed  that  the  plaintiff  was  old  and 
enfeebled,  while  the  defendants,  upon  the  other  hand,  were  in  full 
possession  of  all  their  faculties.  In  the  present  case  the  evidence  dis- 
closes a  weak. and  impaired  intellect  on  the  part  of  the  plaintiff  and  ro- 
bust health  and  a  strong  will  on  the  part  of  the  defendant,  thus  in- 
dicating feebleness  and  a  mind  easily  influenced  by  any  one  possessing 
her  confidence,,  upon  one  side,  and  comparative  strength  upon  the 
other.  Just  as  in  the  Rosevear  Case,  the  plaintiff  in  the  present  action 
was  dependent  upon  the  defendant.  There  it  is  stated  (47  App.  Div.  at 
pages  423  and  424,  62  N.  Y.  Supp.  447)  in  the  opinion  of  the  court 
that  the  controlling  factor  in  determining  whether  such  a  relation  ex- 
isted as  precluded  the  idea  that  they  dealt  upon  terms  of  equality  was 
the  appearance  of  the  parties  themselves,  which  oftentimes  furnished 
the  strongest  and  most  conclusive  evidence  of  the  fact,  and  that  the 
appearance  of  the  parties  in  that  case  was  the  convincing  fact  which 
controlled  the  judgment  of  the  court.  As  above  shown,  in  such  a  case 
as  the  present  one,  transactions  between  the  parties  are  scrutinized  with 
extreme  vigilance,  and  it  is  incumbent  upon  the  party  who  has  gained 
the  advantage  to  show  affirmatively  that  the  deed  was  procured  without 
any  deception  or  unfair  advantage  having  been  taken  and  that  the  in- 
jured party  fully  understood  the  transaction.  In  other  words,  as  well 
stated  by  Judge  Hand  in  Cowee  v.  Cornell,  supra,  75  N.  Y.  at  page 
100: 

"that  no  deception  was  practiced,  no  undue  influence  was  used,  and  that  all 
was  fair,  open,  voluntary  and  well  understood." 

The  evidence  fails  to  satisfy  me  that  the  defendant  has  met  any  of 
these  requirements. 
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[15]  Much  is  made  by  the  defendant's  counsel  of  the  testimony  of 
the  notary  and  Miss  Krug  that  the  plaintiff  stat^  to  them  just  before 
signing  the  deed  that  she  had  read  and  understood  the  same.  These 
facts  are,  however,  not  sufficient  in  themselves  to  justify  an  inference 
that  she  comprehended  the  full  l^al  effect  of  the  paper  she  signed. 
Her  mind  had  become  very  much  weakened  from  illness  and  anxiety, 
and  it  is  therefore  unreasonable  to  suppose,  especially  in  the  absence  of 
competent  independent  advice,  that  she  fully  understood  the  trans- 
action. In  order  to  warrant  such  a  finding  it  must  appear  that  the 
plaintiff  knew  and  understood  what  she  was  doing,  which  fact  will 
not  be  necessarily  inferred  because  the  instrument  she  signed  may  have 
been  read  to  her,  imless  it  was  fully  explained  by  some  competent  and 
disinterested  adviser  and  the  remote  consequences  pointed  out.  See 
note  to  Huguenin  v.  Baseley,  2,  II  White  &  Tudor's  Leading  Cases  in 
Equity  (4th  Am.  Ed.,  pt.  2,  p.  1250;  Russell's  Appeal,  75  Pa-.  269,  279, 
280.  There  is  no  claim  that  the  plaintiff  had  the  benefit  of  such  advice 
either  when  the  transfer  was  made  or  previous  thereto. 

[IB]  While  it  would  appear  from  the  evidence  that  the  plaintiff 
knew  that  the  paper  she  signed  was  a  conveyance  of  her  property  to  the 
defendant  it  does  not  follow  that  she  comprehended  the  immediate 
operation  of  the  instrument  and  the  effect  it  would  produce  in  the  fu- 
ture. I  do  not  think  that  she  possessed  sufficient  mental  power  to  have 
enabled  her  to  do  so  without  careful  explanation.  Judge  Story  in  his 
Equity  Jurisprudence  (volume  1, 14th  Ed.  §  329,  p.  319),  in  commenting 
upon  conveyances  made  by  weak-minded  persons,  said : 

"For  It  has  been  well  remarked  that,  although  there  is  no  direct  proof  that 
a  man  Is  non  compos  or  delirious,  yet  if  he  is  a  man  of  weak  understanding 
and  is  harassed  and  uneasy  at  the  time,  or  if  the  deed  is  executed  by  him  in 
extremis  or  when  he  is  a  paralytic,  it  cannot  be  supposed  that  he  had  a  mind 
adequate  to  the  business  which  he  was  about,  and  he  might  Ji)e  easily  imposed 
upon." 

This  remark  is  particularly  pertinent  to  the  question  whether  the 
plaintiff  fully  understood  the  full  legal  effect  of  the  paper  she  signed. 
If  she,  in  her  weak  physical  and  mental  condition,  cannot  be  supposed  to 
have  had  a  mind  adequate  to  the  transaction,  so  much  less  is  she  sup- 
posed  to  have  understood  the  technical  language  of  the  deed  aiid  its 
full  legal  effect,  and  especially  in  the  absence  of  competent  legal 
advice.  So  far  as  concerns  this  branch  of  the  case,  I  am  satisfied  that 
the  plaintiff  did  not  fully  understand  the  transaction  or  comprehend 
the  full  legal  effect  of  the  instrument  she  signed  and  acknowledged. 
From  a  consideration  of  the  whole  case  I  am  clearly  of  the  opinion  that 
the  deed  from  the  plaintiff  to  the  defendant  should  not  stand. 

[17]  My  conclusion,  therefore,  is  that  the  plaintiff  is  entitled  to 
judgment  adjudging  that  the  deed  from  the  plaintiff  to  the  defendant 
is  fraudulent  and  void ;  that  it  be  surrendered  by  the  defendant  and 
canceled  of  record ;  that  the  plaintiff  is  the  owner  of  the  premises  in 
suit  in  fee;  that  the  defendant  account  to  the  plaintiff  for  the  rents 
and  profits  received  by  him  from  the  premises  since  January  30,  1918, 
the  date  of  the  said  deed ;  that  as  the  defendant  is  guilty  of  only  a 
constructive  fraud  he  be  allowed  all  sums  expended  by  him  since  the 
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date  last  mentioned  for  taxes,  water  rents,  interest  on  the  mortgage 
upon  the  premises,  fire  insurance  premiums,  improvements,  repairs  and 
all  other  carrying  charges  (Ford  v.  Harrington,  supra,  16  N.  Y.  at  p. 
293;  Mason  v.  Ring,  3  Abb.  Dec.  210,  217;  Lore  v.  Dierkes,  16  Abb.^ 
N.  C.  47,  52),  and  that  the  plaintiff  have  the  costs  and  disbursements ' 
of  this  action  but  no  extra  allowance..  If  the  parties  are  imable  to  agree 
upon  the  sums  which  should  be  allowed  for  rents  collected  by  the  de- 
fendant and  for  moneys  expended  by  him  for  the  purposes  above  men- 
tioned, the  decision  and  judgment  may  provide  that  the  matter  be 
referred  to  a  referee,  who  shall  report  the  facts  with  his  opinion  there- 
on. The  decision  and  judgment  may  also  provide  that  if  it  is  finally 
determined  that  the  aggregate  of  the  sums  so  expended  by  the  defend- 
ant are  less  than  the  sum  total  of  the  plaintiff's  costs  and  disbursements 
and  the  rents  collected  by  the  defendant,  the  plaintiff  shall  be  entitled 
to  judgment  for  the  difference,  but  if  they  are  more  the  defendant 
shall  be  entitled  to  judgment  for  the  excess,  and  that  such  judgment 
shall  be  a  lien  upon  the  premises. 

As  counsel  for  the  respective  parties  may  wish  to  submit  requests  to 
find  in  accordance  with  the*  views  above  expressed,  they  are  at  liberty 
to  withdraw  the  requests  already  submitted  by  them  and  to  substitute 
new  ones  instead  within  ten  days  after  the  publication  hereof.  If  there 
are  any  other  provisions  than  those  above  mentioned  which  either  of 
the  parties  would  like  to  have  inserted  in  the  decision  and  judgment, 
they  should  be  incorporated  in  such  new  requests  for  findings.  All 
papers  received  by  me,  including  exhibits,  stenographer's  minutes  of 
the  testimony  of  the  physicians,  briefs,  pleadings  and  filed  papers,  have 
been  returned  to  the  clerk  to  whom  all  further  papers  should  be  hand- 
ed in,  with  proof  of  service. 


(1»7  App.  Div.  678) 

HUNTER  V.  HUNTER. 

Appeal  of  POWELL  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1921.) 

h  Divoree  <S=»245  (3) —Personal  representatives  could  not  take  incon^isteat 
posltioo  that  judgment  was  final  and  also  move  to  modify  it. 

Where  a  husband  made  a  motion  to  modify  divorce  decree  by  an- 
nulling provision  for  alimony,  under  Code  Civ.  Proc.  §  1771,  be- 
cause his  divorced  wife  had  remarried,  and  on  his  death  his  person- 
al representatives  intervened  after  court  had  sent  the  case  to  ref- 
eree to  determine  truth  of  conflicting  affidavits  as  to  existence  of  mar- 
riage, and  the  personal  representatives  by  the  intervention  were  to  be 
bound  as  though  motion  had  been  brought  by  them,  they  cannot  urge  the 
inconsistent  position  that  on  death  the  Judgment  became  final  and  could 
not  be  modified,  and  that  therefore  they  were  not  liable  for  costs  of  the 
motion  which  was  decided  against  them. 
2.  Divorce  <9=>245(3) — Paittes  may  cooseot  to  additional  costs  on  motion  to 
modify  decree. 

Parties  on  motion  to  modify  divorce  decree  as  to  alimony  may  consent 
that  expenses  other  than  those  mentioned  in  Code  Civ.  Proc.  8  3251,  may 
be  taxed  on  the  motion. 
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3.  Divorce  ^»245(3)»By  eonsenft  attorney's  fees  held  taaaMe  as 
motion  to  modify  divorce  decree. 

Where  personal  representatives  of  husband  intervened  in  motion  of 
husband  to  modify  divorce  decree  as  to  alimony  because  of  remarriage 
of  wife  and  at  time  of  Intervention  the  court  had  referred  the  case  to 
referee  to  determine  truth  of  conflicting  affidavits  as  to  existence  of 
marriage  and  to  determine  perjury,  therein,  and  order  of  reference  was 
requested  by  both  parties,  and  order  made  ''expenses  of  reference^  tax- 
able as  costs,  and  personal  representative  did  not  appeal  from  order 
denying  the  fixing  of  costs  other  than  attorney's  fees,  showing  that  a 
court  construed  the  order  as  Including  attorney  and  counsel  fees,  the 
personal  representatives  cannot  avoid  liability  for  payment  of  attorney's 
fees  as  fixed  in  the  order  appealed  from. 

Appeal  from  Supreme  Court,  New  York  County. 

Suit  by  Annie  B.  Hunter  against  Frederick  W.  Hunter,  for  divorce. 
Judgment  for  plaintiflf.  Motion  by  William  R.  Powell  and  another  as 
executors,  etc.,  of  Frederick  W.  Hunter,  deceased,  as  substituted  de- 
fendants, for  an  order  modifying  so  much  of  the  final  judgment  in 
the  divorce  suit  as  awarded  alimony.  From  an  order  denying  motion 
to  modify,  substituted  defendants  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOVVLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Carlisle  Norwood,  of  New  York  City  (Thomas  L.  Walsh,  of  New 
York  City,  on  the  brief),  for  appellants. 

Engelhard,  Pollak,  Pitcher  &  Stewi,  of  New  York  City  (Henry  ly. 
Sherman,  of  New  York  City,  of  counsel,  George  H.  Engelhard,  of  New 
York  City,  on  the  brief),  for  respondent. 

PAGE,  J.  On  or  about  November  25,  1916,  the  plaintiff  obtained  a 
final  judgment  of  divorce  in  her  favor  and  against  the  original  defend- 
ant Frederick  William  Hunter,  now  deceased,  in  an  action  brought  in 
the  Supreme  Court,  New  York  county,  which  also  adjudged  that 
Frederick  William  Hunter  pay  to  the  plaintiff  alimony  in  the  sum  of 
$5,200  per  annum,  to  be  computed  from  the  date  of  entry  of  the  judg- 
ment, to  be  paid  in  equal  monthly  installments  during  the  natural  life 
of  the  plaintiff.  Hunter  paid  to  plaintiff  the  alimony  down  td  and 
including  the  installments  which  became  due  January  6,  1918. 

On  or  about  February  23,  1918,  Frederick  William  Hunter  made  a 
motion  for  an  order  modifying  the  final  judgment  by  annulling  the 
provision  for  alimony  pursuant  to  section  1771  of  the  Code  of  Civil 
Procedure,  upon  the  ground  that  the  plaintiff  had  married  one  John 
Barrett  Kerfoot  at  Perry,  Taylor  county,  Fla.,  on  February  1,  1917. 
In  support  of  the  motion  Hunter  submitted  the  affidavit  of  John  O. 
Culpepper,  the  county  judge  of  Taylor  county,  Fla.,  stating  that  he 
had  married  the  plaintiff  and  Kerfoot  on  February  1,  1917.  .  Attached 
to  the  affidavit  were  photographic  copies  of  the  marriage  license  and 
the  certificate  of  marriage,  and  a  photograph  of  the  Marriage  Record 
Book,  a  page  of  which  constituted  the  license,  the  certificate  of  mar- 
riage, and  the  record  thereof,  all  in  the  handwriting  of  Culpepper,  in 
whose  custody  was  the  book.    Culpepper  also  stated  that  he  had  visited 
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Freehold,  N.  J.,  and  recognized  Kerfoot  and  the  plaintiff  as  the  persons 
whom  he  had  married. 

In  opposition  the  plaintiif  presented  her  affidavit  and  that  of  Kerfoot 
denying  the  marriage  and  stating  that  they  were  not  in  Florida  at  the 
time  mentioned,  and  giving  detailed  circumstances  tending  to  prove 
their  presence  in  New  York  and  New  Jersey  on  the  thre^  or  four  days 
preceding  and  the  same  number  succeeding  February  1,  1917;  and 
she  presented  also  affidavits  of  a  number  of  persons  corroborating  them. 

Upon  this  conflict  of  statement  the  justice  at  Special  Term  appointed 
a  referee  to  take  the  proofs  of  the  parties  and  of  their  witnesses  with 
respect  to  the  question  whether  the  plaintiff  was  married  to  Kerfoot 
at  Perry,  Taylor  county,  Fla.,  on  February  1,  1917,  and  upon  the 
further  question  whether  any  perjury  had  been  committed  or  imposi- 
tion practiced  upon  the  court  by  any  of  the  parties  or  any  person  act- 
ing in  their  behalf,  and  to  report  the  evidence  to  the  justice  with  his 
opinion.  The  order  further  directed  each  of  the  parties  at  his  or 
her  own  expense  respectively  to  produce  for  oral  examination  and 
cross-examination  before  said  referee  each  of  the  individuals  whose 
affidavits  were  recited  in  the  ottler.    It  also  provided : 

**That  the  expenses  of  said  reference,  including  the  fees  for  the  referee 
and  of  his  stenographer,  be  taxable  as  a  part  of  the  costs  of  this  motion 
against  the  party  against  whom  said  motion  shall  be  decided." 

Voluminous  testimony  was  offered  before  the  referee.  After  both 
sides  had  concluded,  but  before  the  report  was  made,  Frederick  Wil- 
liam Hunter  died,  and  letters  testamentary  were  issued  on  May  12, 
1919,  to  William  R.  Powell  and  Sarah  E.  Hunter.  On  the  consent 
of  the  attorneys  for  both  parties,  and  on  motion  of  the  attorneys  for 
the  personal  representatives  of  Frederick  W.  Hunter,  an  order  was  en- 
tered as  follows : 

"That  the  motion  above  mentioned  for  an  order  modifying  the  final  judg- 
ment herein  by  annulling  the  provisions  of  said  final  judgment  directing  the 
payment  of  money  for  the  support  of  the  plaintiff  and  the  aforesaid  pro- 
ceeding arising  thereupon  be  continued  in  the  names  of  Sarah  E.  Hunter 
as  executrix  and  William  R.  Powell  as  executor  of  the  last  will  and  testa- 
ment of  Frederick  William  Hunter,  and  that  the  said  executrix  and  execu- 
tor, for  the  puri)Ose  of  said  motion,  be  substituted  as  defendants  in  the 
place  and  stead  of  said  Frederick  William  Hunter,  deceased.  It  is  further 
ordered  that  such  substitution  and  continuance  be  without  prpjudico  to  any 
of  the  proceedings  already  had  upon  said  motion  or  in  this  action,  and 
that  all  such  proceedings  that  may  hereafter  be  had  upon  said  motion  shall 
be  binding  upon  the  plaintiff  and  upon  the  said  executrix  and  executor 
respectively,  or  Inure  to  the  benefit  of  the  respective  parties,  as  the  case 
may  be,  as  if  said  motion  had  originally  been  made  by  said  executrix  and 
executor." 

The  referee  thereafter  filed  his  report,  in  which  he  was  of  opinion 
that  the  plaintiff  was  not  married  to  Kerfoot,  and  that  the  license, 
marriage  certificate,  and  record  thereof  were  fabrications  of  Culpepper, 
and  that  Culpepper  swore  falsely  in  the  affidavit  submitted  to  the 
court  and  in  his  testimony  given  at  the  reference.  The  motion  was 
thereupon  brought  on  before  the  justice,  who  adopted  the  conclusions 
of  the  referee  and  embodied  them  in  the  order.  He  also  found  that 
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Frederick  William  Hunter  at  the  time  of  his  death  was  indebted  to  the 
plaintiff  in  the  sum  of  $5,633.29,  and  that  the  expenses  of  the  reference 
reasonably  and  necessarily  incurred  and  paid  by  the  plaintiff  upon  the 
reference  amounted  to  $6,650.05,  and  that  in  addition  to  the  expenses 
paid  the  plaintiff  had  incurred  $15,255  for  fees  and  disbursements  for 
her  attorney  and  $15,000  fees  for  counsel;  and  the  court  directed  that 
$36,945.05  be  taxed  as  a  part  of  the  costs  of  the  motion. 

[1]  The  personal  representatives  of  Frederick  William  Hunter  ap- 
peal from  the  order  and  each  and  every  part  thereof.  The  record  does 
not  contain  any  of  the  evidence  before  the  referee,  and  the  order  is 
attacked  upon  flie  appeal  upon  two  grounds.  The  first  is  that  upon  the 
death  of  Frederick  William  Hunter  the  life  of  the  judgment  expired; 
that  at  that  time  the  alimony  then  due  was  a  fixed  and  judicial  debt  of 
record  which  could  be  enforced  by  the  plaintiff  against  the  estate; 
and  that  the  court  was  without  jurisdiction  thereafter  to  revive  or  en- 
tertain the  motion  then  pending  for  the  amendment  of  the  alimony 
provisions  in  the  judgment  of  divorce. 

The  death  of  the  defendant  rendered  inoperative  the  provisions  for 
the  payment  of  alimony  after  that  date.-  ,The  judgment  itself  did  not 
"expire."  It  was  in  full  force  and  vigor  except  as  to  future  alimony. 
It  fuced  the  amount  of  alimony  to  be  paid,  but  did  not  determine  what 
amount  was  unpaid ;  and  a  question  as  to  the  liability  to  pay  alimony 
after  the  marriage  of  the  wife,  if  it  had  been  determined  upon  the 
motion  that  she  had  married,  was  open  for  judicial  determination, 
whether  her  right  ceased  on  the  date  of  the  marriage,  on  the  date  of 
the  motion,  or  on  the  date  of  the  entry  of  the  order.  All  these  ques- 
tions the  executors  desired  to  have  determined,  we  must  assume,  for  it 
was  on  their  motion  that  the  order  was  entered  reviving  the  motion 
and  the  proceedings  thereunder  and  substituting  them  in  place  of  the 
defendant.  The  time  for  them  to  take  the  position  that  there  was 
nothincr  further  to  litigate  and  that  the  unpaid  alimony  had  become 
a  fixejd  debt  for  which  they  were  liable  was  at  the  time  when  they 
elected  to  continue  the  controversy.  Having  made  the  election,  they 
cannot  afterward  repudiate  their  act  and  take  an  inconsistent  position. 
Furthermore,  large  expenses  had  been  incurred  upon  the  reference,  lia- 
bility for  the  payment  of  which  was  to  be  determined  by  the  result 
of  the  motion.  If  the  proof  had  established  the  marriage,  then  the 
expenses  paid  by  the  defendant  would  have  been  directed  to  be  paid  by 
the  plaintiff;  otherwise  the  amount  of  the  plaintiff's  expenses  became 
a  debt  of  the  estate  which  the  executors  would  have  to  satisfy.  The 
court  properly  exercised  its  powers  in  reviving  the  motion,  substituting 
the  executors,  and  continuing  the  proceeding. 

[2]  Second,  the  appellants  contend:  (a)  That  the  court  had  no 
power  to  impose  upon  the  defeated  party  any  expenses  of  the  motion 
other  than  the  costs  and  disbursements  allowed  by  section  3251  of  the 
Code  of  Civil  Procedure ;  and  (b)  that  it  could  not  construe  attorney 
and  counsel  fees  as  a  part  of  the  expenses  of  the  reference  directed 
to  be  paid. 

(A)  The  order  appointing  the  referee  and  providing  for  the  payment 
of  the  expenses  by  the  defeated  party  recites  that  it  was  entered  on 
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consent.  If  it  had  not  been  consented  to,  the  court  would  have  been 
limited  to  imposing  $10  costs  and  necessary  disbursements  for  print- 
ing and  referee's  fees,  as  provided  in  section  325L  By  consent  the 
parties  can  agree  that  other  expenses  shall  be  included.  If  the  order 
was  not  entered  on  consent,  the  parties  should  have  moved  to  resettle 
it.  Having  accepted  it  and  acted  imder  it,  they  may  not  now  question 
its  provisions. 

[3]  (B)  The  court,  in  the  order  from  which  the  appeal  is  taken, 
recited  that  the  order  of  reference  was  made  at  the  request  of  both  par- 
ties when  it  appeared  that  the  affidavits  presented  by  one  or  the  other 
must  be  false,  and  that  the  term  ''expenses"  in  the  order  of  reference 
was  understood  and  intended  by  the  justice  and  by  the  respective  at- 
torneys for  the  parties  to  include,  and  by  the  court  was  now  construed 
as  including,  among  other  things,  the  reasonable  attorney  and  coun- 
sel fees  incurred  by  the  successful  party,  in  connection  with  said  ref- 
erence. And  as  evidence  of  said  understanding  on  the  part  of  the  de- 
fendant's attorney  he  recited  the  fact  that  on  the  settlement  of  the 
order  of  reference  they  presented  a  proposed  order  providing  for 
the  pa)rment  of  the  "expenses  of  the  reference  other  than  attorney  and 
counsel  fees,"  which  order  he  refused  to  sign,  thereby  showing  that  it 
was  the  intention  of  the  court  that  such  fees  were  included  in  the  term 
expenses,  and)  the  further  fact  that  the  defendant  did  not  move  to 
resettle  the  order  or  otherwise  challenge  it,  but  proceeded  with  the 
reference. 

The  court  has  found  that  the  affidavit  upon  which  the  motion  was 
based  was  wholly  false,  and  that  the  defendant  induced  and  permitted 
the  affiant  to  repeat  under  oath  before  the  referee  the  false  statements 
contained  in  the  affidavit.  It  is  therefore  fit  and  proper  that  the  en- 
tire expense  that  the  plaintiif  incurred  to  meet  and  overcome  the 
perjunr  suborned  by  the  defendant  should  be  repaid  by  the  defendant. 
Had  Frederick  William  Hunter  survived,  there  could  be  no  question  of 
the  propriety  of  this  requirement  in  the  order,  and  the  court  would  have 
been  justified  in  imposing  even  more  drastic  terms.  The  order  entered 
on  motion  of  his  personal  representatives  provided  that  their  substitu- 
tion and  the  continuance  of  the  motion  should  "be  without  prejudice 
to  any  of  the  proceedings  already  had  upon  said  motion  or  in  this  ac- 
tion, and  that  all  such  proceedings  that  may  hereafter  be  had  upon  said 
motion,  shall  be  binding  upon  the  plaintiff  and  upon  the  said  executrix 
and  executor  respectively,  or  inure  to  the  benefit  of  the  respective  par- 
ties as  the  case  may  be,  as  if  said  motion  had  originally  been  made  by 
said  executrix  and  executor." 

The  effect  of  this  portion  of  the  order  is  to  require  the  personal  rep- 
resentatives of  the  defendant  to  make  pecuniary  reparation  out  of  his 
estate  for  the  expenses  actually  incurred  by  reason  of  his  wrongful 
act. 

In  my  opinion  the  order  was  right  and  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 
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TRAOY  DEVELOPMENT  CO.  v.  EMPIRE  GAS  &  ELECTRIC  CO. 

(Supreme  Court,  Special  Term,  Seneca  County.    June  29,  1921.) 

(Syllabus  ty  the  Court,) 

L  Reformation  of  iiiBtrumients  <&=>37 — Couuterelalni  seeking  to  reform  eoo- 
traet  sued  on  will  be  overruled,  where  its  allegations  show  that  the  iwr- 
ties  mutually  relied  on  a  mistake  in  an  engii^er's  estimate  as  to  quan- 
tity of  water. 

Under  Code  Civ.  Proc.  §  494,  a  demurrer  to  a  counterclaim  seeking  to 
reform  a  contract  will  be  overruled,  where  the  counterclaim  alleges 
facts  tending  to  show  that  the  parties  to  the  contract,  what  was  for  the 
lease  and  development  of  hydraulic  power,  relied  in  making  the  contract 
upon  statements  of  an  engineer  as  to  the  avaUable  water  in  estimating 
the  consideration  to  be  paid,  which  statements  were  erroneous,  and  also 
upon  a  formula,  prepared  by  him,  in  accordance  with  such  statements, 
which  did  not  permit  of  the  most  economical  and  efficient  use  of  the 
available  water. 

(Additional  SyUahus  hy  Editorial  Staff.) 

I.  Pleading  ^=»%1M1),  216(1)— Court  must  assume  the  truth  of  facts  plead- 
ed in  counterclaim  on  demurrer  thereto,  and  not  pass  on  merits  of  con- 
troversy. 

On  demurrer  to  a  counterclaim,  the  court  must  assume  that  the  facts 
there  pleaded  are  true,  and  must  not  presume  to  determine  disputed 
questions  of  fact,  or  to  pass  on  the  merits  of  the  controversy. 
8.  Contracts  <ct:^143 — Court  will  not  make  new  contract  for  parties'  but  will 
construe  and  reform  it^  if  necessary  to  carry  out  terms  originally  in- 
tended. 

The  court  will  not  make  a  new  contract  for  the  parties,  but  will  place 
a  reasonable  construction  upon  the  contract,  and  reform  it,  if  necessary 
to  carry  out  the  true  intention  of  the  parties  when  making  the  contract. 

4.  Pleading  <&=»187— Unueoessary  allegations  should  not  be  tested  by  de- 

murrer. 

A  demurrer  is  not  the  proper  method  to  test  the  question  of  unneces- 
sary allegations  of  a  complaint  or  counterclaim. 

5.  Action  ^==>25  (4) —Equitable  defense  available  in  law  action  en  contract. 

In  a  law  action  to  recover  compensation  alleged  due  under  a  contract, 
the  defendant  may  set  up  any  legal  or  equitable  defense. 

Action  by  the  Tracy  Development  Company  against  the  Empire  Gas 
&  Electric  Company  on  a  lease.  Defendant  pleaded  a  counterclaim. 
Demurrer  to  counterclaim  overruled. 

Ernest  G.  Gould,  of  Seneca  Falls  (N.  R.  Holmes,  of  Troy,  of  coun- 
sel), for  the  motion. 

L.  G.  Hoskins,  of  Geneva  (Sutherland  &  Dwyer,  of  Rochester,  of 
counsel),  opposed. 

RODENBECK,  J.  [1,2]  The  counterclaim  is  to  be  tested  by  the 
facts  pleaded  in  the  counterclaim.  The  court  must  assume  that  the 
facts  Uiere  pleaded  are  true  for  the  purposes  of  this  motion,  and  must 
not  presume  to  determine  disputed  questions  of  fact  or  to  pass  upon 
the  merits  of  the  controversy.  The  counterclaim  demurred  to  alleges 
facts  which,  if  true,  would  entitle  the  defendant  to  a  reformation  of 
the  contract.     This  reformation,  according  to  the  allegations,  would 
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be  for  the  benefit,  not  only  of  the  parties,  but  of  the  bondholders,  in- 
volved, in  that  it  would  prodiTce  the  greatest  amount  of  electrical  en- 
ergy capable  of  production  under  the  circumstances.  The  counter- 
claim alleges  that  the  engineer  acting  for  both  parties,  who  calculated 
the  amount  of  water  that  was  available,  made  an  error  as  to  the 
amount  of  water  upon  which  both  parties  acted  in  making  the  lease, 
so  that  the  instrument  did  not  express  the  purpose  which  both  parties 
had  in  mind.  It  is  alleged  that  the  engineer  estimated  and  represented 
that  the  average  available  run-oflp  at  the  plant  for  the  development  of 
power  was  770  cubic  feet  per  second,  whereas  in  fact  such  run-off 
does  not  exceed  502  cubic  feet  per  second,  and  that  the  formula 
1965x60x60x10x6  cubic  feet  per  week  r^resented  the  actual  aggre- 
gate amount  of  water  available  when  the  level  was  below  high-water 
m^rk.  whereas  in  fact  the  true  formula  is  1000x60x60x10x6  cubic 
feet  per  weet 

Ihe  parties  undoubtedly  intended  to  secure  from  this  power  plant 
the  development  of  the  greatest  amount  of  electrical  energy  possible, 
and  by  reason  of  the  facts  given  to  them  by  the  engineer  they  have 
entered  into  a  contract  upon  an  erroneous  estimate  of  the  available 
water,  which  contract,  if  literally  followed,  will  not  accomplish  that 
result.  Instead  of  fixing  the  compensation  to  be  paid  under  the  con- 
tract according  to  the  greatest  amount  of  electrical  energy  capable  of 
development  under  the  circumstances,  the  contract  makes  the  capac- 
ity of  the  plant  the  measure  of  the  compensation  in  times  of  high  wa- 
ter, and  the  arbitrary  formula,  1965x60x60x10x6  cubic  feet  per  week, 
the  measure  in  times  of  low  water,  unless  the  qualifying  clause  "pro- 
vided there  shall  be  sufficient  water  to  maintain  such  flow"  permits  of 
a  different  construction.  Through  the  error  of  the  engineer,  as  plead- 
ed, the  contract  was  made  in  the  form  in  which  it  exists,  and  if  strict- 
ly observed  will  impair,  not  only  the  quantity  of  the  water  available, 
but  the  continuity  of  the  flow  of  the  water. 

According  to  the  contract,  following  the  advice  of  the  engineer,  it 
was  assumed  that  when  the  level  of  the  water  went  bdow  high-water 
mark,  and  was  between  that  and  low-water  mark,  an  economical  de- 
velopment of  the  water  would  permit  of  the  use  of  1965x60x60x10x6 
cubic  feet  per  week,  whereas,  the  counterclaim  alleges,  such  use  would 
cause  a  loss  of  at  least  25  per  cent,  of  power,  and  would  subject  users 
of  electrical  energy  supplied  by  defendant  to  irreparable  loss  through 
interruptions  in  their  supply  in  times  of  low  water.  The  contract  al- 
lows for  no  exercise  of  judgment,  apparently,  in  the  use  of  water  in 
periods  of  high  or  low  water,  unless  the  language  "provided  there 
shall  be  sufficient  water  to  maintain  such  flow"  is  open  to  this  con- 
struction. If  that  language  should  be  construed  to  mean  a  flow  of 
1965x60x60x10x6  cubic  feet  per  week,  considering  all  the  circum- 
stances in  high  and  low  water,  some  latitude  would  be  afforded  the 
defendant  in  the  operation  of  the  plant  and  a  reformation  might  not 
then  be  necessary. 

Under  the  allegations  in  the  counterclaim  the  defendant  is  entitled 
to  ask  for  a  construction  of  the  contract  permitting  the  most  efficient 
operation  of  the  plant,  or  to  a  reformation  if  the  construction  is  ad- 
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verse  to  its  contention.  The  plaintiff's  action  is  based  on  a  construction 
of  the  contract  which  the  defendant  claims  is  destructive  of  its  real 
purpose.  It  seeks  to  recover  on  the  contention  that  the  defendant  was 
required  to  use  between  high  and  low  water  mark  1965x60x60x10x6 
cubic  feet  of  water  per  week  whenever  there  was  enough  water  to  do 
50,  but  such  a  claim  does  not  take  into  account  tbat  a  strict  compli- 
ance with  that  construction  might  deplete  the  supply,  so  that  the  de- 
fendant as  a  public  service  corporation  could  not  keep  up  the  continu- 
ity in  the  service  of  electrical  energy  to  its  patrons.  It  is  claimed  by 
the  defendant  that  not  only  must  it  conserve  the  water  in  low-water 
periods,  but  in  high-water  periods  as  well,  in  order  to  carry  out  the 
true  purpose  of  the  contract.  The  counterclaim  states  facts  which,  if 
true,  would  call  for  an  interpretation  of  the  contract  in  defendant's 
favor,  or  to  a  reformation  of  the  contract  for  a  mistake  of  an  engi- 
neer upon  whom  both  parties  innocently  relied,  so  that  it  does  not 
express  their  true  intention. 

[3]  The  court  will  not  make  a  new  contract  for  the  parties,  but  will 
place  a  reasonable  construction  upon  it,  or  reform  it,  if  necessary,  to 
carry  out  the  true  intention  of  the  parties  when  the  contract  was  made. 
The  opinions  of  engineers  as  to  flow  of  streams  and  available  water, 
in  the  absence  of  accurate  tests  continued  over  a  long  series  of  years, 
are  merely  estimates  depending  upon  assumed  data,  which  may  not 
turn  out  to  be  true,  and  it  would  have  been  better,  perhaps,  to  have 
required  the  defendant  to  operate  the  plant  in  the  most  ^cient  and 
economical  manner,  so  as  to  produce  the  greatest  amount  of  electri- 
cal energy,  than  to  attempt  by  a  stereotyped  formula  based  upon  as- 
sumed data  to  prescribe  the  amount  that  it  shall  produce.  The  action 
is  one  on  the  lease,  and  like  any  other  document  sued  on  is  open  to 
construction  and  reformation,  where  facts  are  pleaded  which  make 
out  a  defense  under  this  head  of  equity  jurisprudence. 

[4,  5]  The  complaint  contains  many  allegations  that  are  unneces- 
sary, and  perhaps  there  are  some  in  the  counterclaim ;  but  a  demurrer 
IS  not  the  proper  method  to  test  that  question.  There  can  be  no  harm 
in  letting  both  pleadings  stand,  as  they  are  so  that  every  relevant  is- 
sue may  be  presented  on  the  trial.  While  the  action  is  one  at  law  to 
recover  compensation  alleged  to  be  due  under  a  contract,  the  defend- 
ant may  set  up  any  legal  or  equitable  defenses. 

The  demurrer  is  overruled,  with  $10  costs,  upon  the  usual  terms. 
So  ordered. 
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In  re  CONDEMNATION  OF  WATER  FRONT  IN  TOMPEINSVILLB  ON 
UPPER  NEW  YORK  BAY. 

The  SYMES  CASE.' 

(Supreme  Court,  Kings  County.    July  6,  1^1.) 

Navigable  waters  <&=»37(4)— Grant  of  British  crown  land  held  to  extend  to 
high-wtfter  marie  only. 

jfVhere,  in  response  to  a  petition  stating  that  there*  were  remaining  on 
Staten  Island  "some  small  vacancies  in  the  crowne,"  a  gprant  was  made  in 
1708  for  the  British  crown  to  the  ''before  menconed  p^ces  and  parcells" 
and  all  swamps,  pools,  ponds,  waters,  water  courses,  rivers,  rivuletts, 
runs,  and  streams  of  water  brooks  being  *'within  the  bounds  and  llmlta 
aforesaid,"  the  intention  was  to  include  the  land  only  to  high-water  mark 
as  it  existed  at  the  time  of  the  grant,  and  not  to  include  any  land  under 
water. 

In  the  matter  of  the  application  of  the  City  of  New  York,  acting 
by  and  through  the  Cojinmissioner  of  Docks,  relative  to  acquiring  right 
and  title  to  and  possession  of  certain  real  property,  wharf  property, 
lands,  lands  under  water,  lands  under  water  filled  in,  wharf  age  rights, 
incorporeal  hereditaments,  terms,  easements,  emoluments,  privileges 
and  appurtenances  of  and  to  the  lands,  lands  under  water,  lands  un- 
der water  filled  in,  necessary  to  be  taken  and  acquired  for  the  improve- 
ment of  the  water  front  and  harbor  of  the  city  of  New  York  on  Upper 
New  York  Bay,  between  Simonson  Ave.,  Clifton  and  Arrietta  streets, 
Tompkinsville,  in  the  borough  of  Richmond,  State  of  New  York,  pur- 
suant to  a  certain  plan  determined  upon  by  the  Commissioner  of  Docks 
on  March  27,  1919,  and  approved  and  adopted  by  the  Commissioners 
of  the  Sinking  Fund  on  May  8,  1919.  Objections  to  admission  in  evi- 
dence of  Claimant's  Exhibit  A  for  Identification  sustained. 

Jenks  &  Rogers,  of  New  York  City,  for  Victory  Dry  Dock  &  Repair 
Co.,  Inc. 

Gilbert  &  Gilbert,  of  New  York  City,  for  Staten  Island  Ry.  Co., 
Staten  Island  Rapid  Transit  Co.,  and  New  York  Transit  &  Terminal 
Co.,  Limited. 

Lessler  &  Russell,  of  New  York  City,  for  American  Dock  Co. 

Benj.  Catchings,  of  New  York  City,  for  Symes  Foundation,  Inc.,  and 
American  Title  &  Trust  Co. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  city  of  New 
York. 

Gilbert  Ray  Hawes,  of  New  York  City,  for  estates  of  Edward  Henry 
Carmack  and  Henry  C.  Terry. 

O'Brien,  Boardman,  Parker  &  Fox,  of  New  York  City,  for  Stapleton 
Dock  &  Warehouse  Corp.,  Edgewater  Sawmill  Co.,  J.  T.  Williams  & 
Sons,  and  Thomas  &  Henry  K.  S.  Williams. 

Phillips,  Mahoney  &  Leibel,  of  NeV  York  City,  for  Consumers* 
Coal  &  Ice  Co. 

Edw.  W.  Murphy,  of  New  York  City,  for  Atlantic  Mutual  Ins.  Co., 
Mary  L.  Haylor,  Martha  Blake  Robinson,  Emma  E.  Eddy,  Adele  L. 
Eddy,  and  others. 
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Michael  Mulqueen,  of  New  York  City,  for  Hugo  Jaborg  and  others. 
Barry,  Wainwright,  Thacher  &  Symmers,  of  New  York  City,  for 
American  Soc.  for  prevention  of  Cruelty  to  Animals. 

FABER,  J,  The  admissibility  in  evidence  of  the  grant  made  by 
Queen  Anne  to  Lancaster  Symes  in  1708  depends  upon  whether  said 
grant  conveyed  the  land  under  water,  and  below  low-water  mark  as  it 
existed  in  1708,  y^hich  is  sought  to  be  taken  by  the  city  in  this  pro- 
ceeding. Counsel  for  the  parties  objecting  to  the  admission  of  the 
Symes  grant  cite  a  number  of  decisions  in  support  of  their  contention 
that  grants  by  the  sovereign  to  a  subject  are  to  be  construed  strictly 
against  the  grantee.  On  the  other  hand,  counsel  for  the  Symes  Founda- 
tion and  the  Victory  Dry  Dock  Company,  Inc.,  contend  that  such  rule 
of  strict  construction  does  not  apply  where  the  grant,  as  in  this  instance, 
is  made  "by  the  special  favor,  certain  knowledge  and  mere  motion"  of 
the  sovereign,  and  cite  certain  authorities  in  support  of  their  contention, 
to  which  may  be  added  the  recent  decision  of  the  Appellate  Division 
in  this  department  in  Starke-Belknap  v.  N.  Y.  Central  R,  R.,  197  App. 
Div.  249,  188  N.  Y.  Supp.  820. 

Giving,  however,  to  the  Symes  grant  the  most  liberal"  construction 
called  for  by  the  authorities  last  referred  to,  it  does  not  seem  to  me  that 
such  grant  can  be  held  to  have  included  any  of  the  lands  under  water 
involved  in  this  proceeding.  In  the  petition  of  Symes,  in  response  to 
which  the  grant  was  made,  it  is  recited  "that  there  is  at  This  Tyme 
remaining  on  That  Island  Some  Small  Vacancies  in  the  Crowne,"  and 
the  prayer  of  the  petition  was  that  the  petitioner  be  granted  "Her 
Majesties  Letters  Pattents  for,  ye  Same."  The  report  of  council  on 
such  petition,  dated  October  14,  1708,  was  in  favor  of  the  granting 
of  letters  patent  to  thepetitioner  "for  the  Vacant  Land  &  Meadow  peti- 
tion'd  for  by  him."  The  warrant  signed  by  Gov.  Combury,  directing 
the  drafting  of  the  grant,  required  the  Attorney  General  to  prepare  a 
draft  of  letters  patent  "for  all  and  Every  the  peices  and  parcells  of 
vacant  and  unappropriated  Land  and  meadow  on  Staten  Island  in  the 
County  of  Richmond."  The  grant  itself,  after  reciting  the  presentation 
of  the  petition  for  a  grant  of  "all  and  Every  the  peices  and  parcells 
of  vacant  and  unappropriated  Land  and  meadow  on  Staten  Island  in 
the  County  of  Richmond,"  and  the  willingness  of  the  sovereign  to  grant 
such  petition,  proceeded  to  give,  grant,  ratify  and  confirm  unto  the 
said  Lancaster  Symes,  his  heirs  and  assigns- 

"all  the  before  menconed  Peices  and  Parcells  of  Vacant  &  Unappropriated 
Land  and  Premises  and  all  and  Singular  the  Hereditaments  &  appurtenances 
thereunto  belonging  within  the  Bounds  and  Limits  above  in  these  Presents 
nienconed  and  Expresses  together  with  all  and  Singular  the  woods  Underwoods 
Trees  Timber  ffeedlngs  Meadows  Marshes  Swamps  Pooles  Ponds  Waters 
Watercourse  Rivers  Rlvoletts  Runns  &  Streams  of  Water  Brooks  ffishlng  and 
flowUng  hunting  hawking  Mines  &  Mlneralls  Standing  Growing  lyelng  or 
being  or  to  be  had  used  or  Enjoyed  within  the  Bounds  and  Limits  aforesaid 
and  all  other  Profflts  Beneffits  Advantages  Hereditaments  and  Appurtenances 
whatsoever  until  the  sd  Peices  and  Parcells  of  Land  and  Premises  belonging 
or  In  any  wise  Appurteynlng  (Except  and  always  Reserved  out  of  this  our 
Present  Grant  all  Gold  and  Silver  Mines)  To  have  and  to  hold  the  said  Peices 
A  Parcells  of  Land  &  Premises  with  their  Appurtenances  hereby  Granted  or 
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(189  M.T.&> 
meant  menconed  or  intended  to  be  hereby  Granted  as  aforesd  (Bzcept  before 
Excepted)  unto  the  said  Lancaster  Symes,  his  Heirs  and  Assigns  forever." 

Adopting,  as  before  stated,  the  most  liberal  rule  of  construction  war- 
ranted by  the  authorities  cited  by  counsel  for  the  Symes  Foundation 
and  the  Victory  Dry  Dock  Company,  it  seems  to  me  that  the  grant  can- 
not be  construed  entirely  without  reference  to  the  petition  in  response 
to  which  it  was  made.  Bearing  in  mind  that  the  petition  referred  only 
to  "Some  Small  Vacancies  in  the  Crowne,"  and  that  the  report  of 
council,  the  warrant  for  the  grant,  and  the  grant  itself  mentioned  as 
the  subject  of  the  grant  only  the  pieces  and  parcels  of  vacant  and  un- 
appropriated land  on  Staten  Island,  I  think  that  it  would  be  doing  vio- 
lence to  all  rules  of  construction  to  hold  that  it  was  the  intention  to  in- 
clude in  the  grant  any  lands  below  high-water  mark  as  the  same 
existed  in  the  year  1708. 

I  think  that,  if  the  grant  had  been  intended  to  include  lands  under 
water,  language  appropriate  to  effect  that  purpose  would  have  been 
employed,  as  in  many  of  the  colonial  grants  and  charters  which  have 
been  brought  before  the  courts  for  construction.  In  De  Lancey  v. 
Piep'^ras,  138  N.  Y.  26,  33  N.  E.  822,  it  was  held  that  a  patent  from 
the  crown  of  Great  Britain  issued  in  1666  creating  the  manor  of  Pel- 
ham  and  conveying  a  tract  of  land  upon  the  mainland  bounded  by  Long 
Island  Sound,  with  all  the  islands  in  the  sound  not  previously  granted 
or  disposed  of,  lying  before  the  tract  upon  the  mainland,  did  not  pass 
title  to  the  land  under  water  adjoining  the  islands  referred  to.  Nor 
does  the  reference  in  the  Symes  grant  to  the  "Pooles  Ponds  Waters 
Watercourse  Rivers  Rivoletts  Runnds  &  Streams  of  Water  Brooks  ffish- 
ing,"  etc.,  operate  to  enlarge  the  grant  so  as  to  include  the  lands  under 
water  here  in  question,  inasmuch  as  all  of  the  words  quoted  are  limited 
and  qualified  by  the  phrase  "within  the  Bounds  and  Limitts  aforesaid." 
Sage  V.  Mavor  of  City  of  New  York,  154  N.  Y.  61,  47  N.  E.  1096,  38 
L.  R.  A.  606,  61  Am.  St.  Rep.  592. 

The  case  of  Starke-Belknap  v.  N.  Y.  Central  R.  R.,  supra,  is  dis- 
tinguishable in  that  the  royal  grant  there  under  consideration  by  its 
express  terms  included  "ferries"  and  "the  fishing  in  Hudson's  River, 
so  far  as  the  bounds  of  the  said  lands  extend  upon  the  same."  It  was 
held  in  that  case  that  the  use  in  the  grant  of  the  terms  quoted  warranted 
the  lower  court  in  finding  that  the  grant  included  the  coves  and  bays 
which  were  appurtenant  to  the  upland. 

I  have  considered  with  care  the  arguments  advanced  and  authorities 
cited  in  the  briefs  submitted  by  counsel  for  the  Sjmies  Foundation  and 
the  Victory  Dry  Dock  Company,  but  am  unable  to  agree  with  their 
conclusion  that  the  grant  here  in  question  included  lands  under  water. 
The  question  whether  the  Symes  grant  included  lands  under  water 
was  not  so  involved  in  Smith  v.  Staten  Island  Land  Co.,  175  App.  Div. 
588,  162  N.  Y.  Supp.  681,  or  in  the  unreported  case  of  Crown  Lands 
Corporation  of  Staten  Island  v.  Corbin  Land  Co.,  as  to  ma"ke  the  deci- 
sions in  those  cases  controlling  in  the  instant  case. 

The  objections  to  the  admission  of  the  Symes  grant  (Claimant's 
Exhibit  A  for  identification)  and  to  the  admission  of  the  Indian  deed 
and  the  statutes  offered  in  connection  therewith  are  sustained. 
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(197  App.  Div.  859) 

MeCABE  ▼.  TURNER  &  BLANCHABD,  Ine. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    July  22,  1921.) 

1.  I^Iaster  and  servanl;  <&==>124  (4)— Master  stevedore  under  no  duty  to  look 

under  hatch  coTering  for  defect  hi  support 

A  master  stevedore  was  under  no  duty  to  his  longshoreman  employee  to 
look  to  see  whether  a  steel  ledge  beneath  planks  covering  a  hatch  was  bent 
so  that  it  would  not  support  a  plank  two  inches  shorter  than  the  opening. 

2.  Master  and  servant  <&='124  (4) —Employing  stevedore  held  not  n^;iigeni  in 

failing  to  inspect  support  of  hatch  covering. 
Where  a  longshoreman  employed  by  a  stevedoring  company  was  injured 
.  when  a  plank  covering  a  hatchway  tilted  the  steel  ledge  supporting  the 
plank  being  bent  down,  it  was  not  negligence  on  the  part  of  the  employer's 
foreman  to  fail  to  raise  the  plank  and  inspect  the  ledges  when  he  noticed 
the  plank  was  two  inches  shorter  than  the  opening,  in  the  absence  of  proof 
that  supporting  beams  and  ledges  are  usually  of  such  width  that  such  a 
shortness  in  a  plank  would  make  it  liable  to  tilt. 
S.  Master  and  servant  <&=>293(  16) —Instruction  od  enqiloying  stevedore^g  neg- 
ligence held  erroneous  in  f  alliiig  to  limit  issue. 

In  an  action  by  a  stevedoring  company's  longshoreman,  injured  when  a 
plank  covering  a  hatchway  tilted,  the  supporting  steel  ledge  having  been 
bent  downward  and  the  plank  being  two  inches  short,  it  was  error  to 
charge  generally  that  it  was  the  duty  of  the  master  to  inspect  the  hatch 
before  setting  plaintiff  to  work  over  it,  if  such  an  inspection  would  have 
discovered  the  defect,  leaving  the  entire  matter  open,  so  that  the  jury 
might  have  concluded  that  in  the  exercise  of  due  care  defendant  should 
have  taken  up  the  plank  and  thus  discovered  the  bent  condition  of  the 
ledge,  even  thoui^  no  request  was  made  to  remove  that  possibility. 

Kelly,  J.,  dissenting. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  James  McCabe  against  Turner  &  Blandiard,  Incorporated. 
From  a  judgment  upon  a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing its  motion  upon  the  minutes  for  a  new  trial,  defendant  appeals. 
Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY 
and  MANNING,  JJ. 

E.  C.  Sherwood,  of  New  York  City  (Clarence  S.  Zipp,  of  Hartford. 
Conn.,  and  Benjamin  C.  Loder,  of  New  York  City,  on  the  brief),  for 
appellant 

Joseph  B.  Handy,  of  Stapleton  (Richard  C.  Bunzl,  of  New  York 
City,  on  the  brief),  for  respondent. 

MILLS,  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  which  the  plaintiff  claimed  to  have  sustained  through 
the  negligence  of  the  defendant.  There  really  was  no  substantiaJ,  or  at 
the  most  very  little,  conflict  in  the  evidence.  That  warranted  the  jury 
in  finding  the  following  facts : 

The  plaintiff,  an  experienced  longshoreman,  was  an  employee  of 
the  defendant,  a  corporation  engaged  in  the  stevedoring  business ;  that 
is,  in  loading  or  unloading  cargoes  from  vesselsf  at  New  York  City 
wharfs.  On  May  19,  1920,  the  defendant,  in  the  ordinary  course  of 
its  business,  was  unloading  a  certain  steamer  at  a  Staten  Island  pier 
of  a  cargo  consisting  of  bundles  of  burlap,  and  plaintiff,  in  defendant's 
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employ,  with  some  23  others  of  its  employees,  was  at  the  work,  which 
they  began  at  about  7  a,  m. ;  the  accident  happening  at  3  p.  m.  The 
bundles  or  bales  of  burlap  were  being  hoisted  by  appropriate  tackle 
through  a  hatch  in  the  main  deck  from  the  first  deck  below  that.  In. 
that  deck,  directly  below  that  hatch,  there  was  a  hatchway  opening  into 
a  lower  deck  space,  which  hatchway  was  closed,  and  did  not  have  to  be 
opened  at  all  in  the  progress  of  the  work.  The  accident  happened  at 
that  lower  hatchway.  That  was  about  19  feet  long  and  15  feet  wide. 
Its  covering  consisted  of  planks,  about  20  in  number,  which  were  sup- 
ported by  3  iron  beams,  running  crosswise  under  the  opening,  and  by 
a  steel  ledge  or  shelf,  which  ran  about  under  the  coaming  of  the  hatch 
and  projected  about  3  inches.  The  planks  were  20  to  22  inches  wide, 
3  inches  thick,  and  about  7^4  feet  long.  They  were  placed  in  2  tiers, 
running  lengthwise,  so  that  each  tier  rested  upon  the  middle  beaiii  and 
also  upon  the  ledge  or  shelf,  with  the  surface  of  the  planks  in  position 
flush  with  the  rest  of  the  deck.  The  width  of  the  beams  does  not  ap- 
pear to  have  been  proven. 

Plaintiff  was  one  of  4  of  defendant's  employees  who  worked  upon 
that  second  deck,  attaching  the  lifting  tackle  to  the  bales  of  burlap, 
in  doing  that  work  they  often  had  to  step  upon  that  hatch  covering, 
the  planks  of  which  were  not  in  any  way'  nailed  or  bolted  down.  That 
they  did  without  any  mishap  until  about  3  p.  m.,  when  one  of  the 
planks,  as  the  plaintiff  stepped  upon  it  near  the  coaming,  tilted,  and  he 
fell  through  the  opening  thus  made,  down  some  35  feet  below,  and  was 
seriously  injured.  The  plank  immediately  righted  itself.  Subsequent 
examination  revealed  the  fact  that  the  steel  ledge*  upon  which  that 
end  of  the  plank  rested  was  bent  downwards  at  an  angle  of  about  30 
decrees,  and  the  fact  that  the  plank  which  had  so  tilted  was  from  lYo 
to  2  inches  shorter  than  the  full  opening,  and  that  its  surface  was  more 
or  less  worn.  Plaintiff  and  his  companions  had  walked  over  that  hatch 
covering  continuously — "hundreds  of  times" — during  the  day  up  to 
that  moment,  and  had  noticed  nothing  about  it  to  attract  their  atten- 
tion. It  had  looked  all  right  to  them.  Defendant's  foremen  had  made 
no  special  inspection  of  the  covering,  further  than  to  see  that  it  was 
apparently  in  place.  There  was  plenty  of  light  there, .  and  the  hatch 
covering  was  clear ;  that  is,  without  anything  upon  it. 

Plaintiff's  counsel  tried  the  case  upon  the  theory  that  the  state  stat- 
utes, the  Employers'  Liability  Act  (Consol.  Laws,  c.  31,  §§  200-204) 
and  the  Labor  Act  (Consol.  Laws,  c.  31),  applied ;  but  the  trial  justice 
in  the  end  ruled  to  the  contrary,  and  submitted  the  case  as  one  at 
common  law.  Respondent's  counsel  here  contends  that  that  ruling  was 
mistaken;  but  of  course  the  case. upon  this  appeal  must  be  tested  upon 
the  theory  upon  which  it  was  submitted.  The  charge  instructed  the 
jury  that  it  was  defendant's  duty  as  master  of  plaintiff  to  carefully 
inspect  that  hatch  covering  before  setting  him  at  work  over  it,  and  that, 
if  such  an  inspection  would  have  discovered  the  defect  which  caused 
that  accident,  defendant  stood  charged  with  n^ligence — ^in  other  words, 
that  in  that  event  the  issue  of  its  negligence  was  proven.  The  charge, 
however,  was  entirely  general,  and  did  not  attempt  to  limit  the  ap- 
plication of  the  stated  rule  to  the  facts  which  the  jury  might  find  prov- 
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en.  Indeed,  it  left  the  entire  matter  open,  so  that  the  jury  might  even 
have  concluded  that  in  the  exercise  of  due  care  defendant's  foremen 
should  have  taken  up  the  planks  and  thus  discovered  the  bent  condition 
.of  the  ledge;  but  no  request  was  made  to  remove  that  possibility — ^that 
is,  to  take  away  from  the  jury  that  question.  Defendant's  counsel 
apparently  tried  the  case  upon  the  theory  that  defendant  was  under  no 
duty  of  inspection  of  the  ship  or  its  appliances  whatever. 

[1]  Happily  for  the  easy  disposition  by  us  of  this  appeal,  the  law 
governing  it  has  very  recently  been  definitdy  decided,  or  at  least  stated 
by  the  Court  of  Appeals  (231  N.  Y.  178,  131  N.  E.  881)  in  reviewing 
our  recent  decision  in  Liverani  v.  John  T.  Clark  &  Son,  191  App.  Div. 
337,  181  N.  Y.  Supp.  696.  The  law  as  thus  settled  or  stated  is  simply 
this :  That  in  the  absence  of  some  readily  visible  indication  of  a  con- 
cealed defect — e.  g.,  in  that  case  exterior  rusty  condition  of  the  ring 
bolt ;  here,  the  shortness  of  the  plank — ^there  is  no  duty  upon  the  steve- 
dore master  towards  his  longshoremen  employees  to  look  for  a  con- 
cealed defect.  It  clearly  follows  that  this  defendant  was  under  no  duty 
towards  this  plaintiff  to  look  to  see  whether  the  steel  ledge  beneath  the 
covering  was  bent  so  that  it  would  not  support  the  plank.  That  fea- 
ture of  the  case  should  have  been  eliminated  by  an  appropriate  limita- 
tion in  the  charge;  but  defendant's  experienced  trial  counsel  made  no 
such  request.  The  only  question  of  negligence  which,  if  any,  the  evi- 
dence raised  was  through  the  somewhat  indefinite  testimony  that  the 
plank  which  tilted  appeared  after  the  accident  ^to  be  some  li>^  to  2 
inches  short  "to  have  it  come  up  close  to  the  coaming."  The  sole  ques- 
tion of  negligence  in  the  case  was  whether  or  not,  in  the  exercise  of  due 
care,  defendant's  foreman  should  have  taken  that  plank  up  and  in- 
vestigated its  supports,  had  he  noticed  its  shortness.  There  was  no 
evidence  at  all  indicating  that  there  would  have  been  any  danger  of 
the  plank  tilting,  short  as  it  was,  if  the  ledge  at  that  point  had  not  been 
so  bent  down. 

[2,3]  My  conclusions  are:  (a)  That,  without  proof  that  such 
beams  and  ledges  are  usually  of  such  width  that  such  a  shortness  in 
such  a  plank  would  make  it  liable  to  tilt,  no  question  of  negligence  was 
presented;  and  (b)  that  the  charge,  even  without  a  request,  in  order 
to  give  a  fair  trial,  should  have  limited  the  issue  of  negligence  to  the 
question  whether  or  not,  in  the  exercise  of  due  care,  defendant's  fore- 
man should  have  noticed  that  the  plank  did  not  come  up  flush  to  the 
coaming,  and  whether  or  not,  if  he  had  noticed  its  such  condition,  he 
should,  in  the  exercise  of  due  care,  have  taken  the  plank  up  and*  ex- 
amined beneath  it.  Of  course,  if  he  should  not  have  done  the  latter 
thing,  his  failure  to  notice  the  shortness  was  not  a  proximate  cause  of 
the  accident.  It  may  be  noted  in  passing  that  there  was  no  proof  at  all 
that  such  beams  and  led.ees  are  usually  so  narrow  that  such  a  shortage 
would  render  a  plank  Ifable  to  tilt.  The  defendant  attempted  to  prove 
the  usual  construction  in  that  respect;  but  the  evidence  was  excluded 
without  its  counsel  excepting.  In  short,  as  the  evidence  stood,  I  think 
that  there  should  have  been  a  nonsuit,  and  also  that  the  charge  was,  in 
the  respect  above  stated,  entirely  inadequate.  Except  for  the  indefinite- 
ness  of  the  evidence  as  above  indicated^  which  may  possibly  be  rem- 
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cdied  upon  a  new  trial,  I  would  recommend,  not  only  a  reversal,  but  a 
dismissal  of  the  complaint 

Therefore  I  advise  that  the  judgment  and  order  appealed  from  be 
reversea,  and  a  new  trial  granted,  with  costs  to  abide  the  event.  All 
concur,  except 

KELLY,  J.  I  am  forced  to  dissent.  While  I  am  disposed  to  agree 
with  Justice  MILLS'  criticism  on  the  general  nature  of  the  charge 
in  omitting  to  direct  the  attention  of  the  jury  to  the  particular  defect 
claimed,  and  whether  its  existence  would  be  ascertained  by  reasonable 
inspection,  still  the  defendant  did  not  ask  for  specific  instructions.  I 
do  not  agree  that  as  matter  of  law  there  was  no  duty  on  the  master  to 
examine  the  support  for  the  planks.  I  think  that  in  regard  to  the  suffi- 
ciency and  safety  of  the  hatch  cover  of  loose  boards,  which  was  the 
floor  upon  which  the  men  were  put  to  work,  a  much  greater  degree  of 
care  was  necessary  than  in  the  case  of  the  "ring  bolt"  in  Liverani  v. 
John  T.  Clark  &  Son,  and,  applying  the  law  as  laid  down  by  the  Court 
of  Appeals  in  that  case,  to  the  facts  here,  the  short  plank  was  a  readily 
visible  indication  of  a  defect. 

I  think  a  jury  might  say,  in  view  of  the  importance  of  a  secure  floor, 
the  planks  in  the  hatch  being  laid  loose,  that  reasonable  care  might  re- 
quire the  foreman  in  charge  to  test  the  stability  of  the  flooring.  He 
made  ^no  such  test ;  indeed,  it  does  not  appear  that  he  did  anything. 
While  it  is  true  the  men  used  this  hatch  cover  as  a  floor  previous  to  the 
accident  without  mishap,  I  think  it  would  still  be  for  the  jury  to  say 
whether  reasonable  inspection  would  not  have  disclosed  this  defect  in 
the  support  which  with  the  short  plank  brought  about  the  injliry  to  the 
plaintiff.  In  a  hatch  cover  such  as  this,  the  fact  that  one  of  the  planks 
was  114  to  2  inches  short  was  a  serious  defect,  if  the  planks  were  held 
up  by  a  narrow  flange  beneath. 


<197  App.  Div.  808) 

SKE^^NEIX  V.  MAHONEY  eft  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  22,  1921.) 

L  Trosts  <&»231  (2) —Trustees  selling  property  to  corporation  organized  by 
them  accountable  to  estate  for  stock  represeotii^  proflts. 

Where  trustees  under  a  wUl  transferred  a  business  carried  on  by  de- 
cedent to  a  corjwration  organized  by  them  and  paid  the  purchase  price 
from  the  avails  of  the  property  they  violated  the  rule  that  trustees  may 
not  deal  with  trust  property  to  their  own  advantage,  and  were  bound  to 
account  to  the  estate  for  the  shares  of  stock  received  by  them  and  rep- 
resenting the  profits  made  in  their  dealings  with  the  trust  property,  how- 
ever laudable  may  have  been  their  motives. 

t.  Trusts  <^=>102(1) — Person  acting  jointly  with  trustees  under  same  dis- 
ability to  deal  witli  trust  property. 

Where  trustees  under  a  will  transferred  a  business  carried  on  by 
testator  to  a  corporation  organized  by  them,  a  third  person  acting,  joint- 
ly with  them  was  subject  to  the  same  disability  as  the  trustees  to  deal 
with  the  trust  property  to  his  own  advantage. 
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3.  Trusts  <^s»237.GoD8en(;  of  cestuis  que  trust  held  not  to  validate  tnistee^s 
aets  where  there  were  eontuigent  remafaiders. 

Where  property  was  held  in  trust  with  a  coutingent  remainder  to  the 
issue  of  the  cestuis  que  trust  in  case  of  their  death  before  reaching  a 
certain  age,  the  consent  of  the  cestuis  que  trust  to  a  sale  of  a  business 
by  the  trustees  to  a  corporation  organized  by  them  did  not  validate  the 
transaction. 


4.  Trosts  <&=>356(1)— Person  given  stock  for  serviees  as  BMumeer  of  eoipora- 
tion  organized  by  trustees  permitted  to  retain  it. 

Where  trustees  under  a  will  transferred  a  business  carried  on  by  the 
testator  to  a  corporation  organized  by  them  one  who  was  not  a  trustee 
,  and  who  was  given  a  small  amount  of  stock  in  connection  with  his  serv- 
ices as  manager  will  be  permitted  to  retain  it,  though  the  trustees  are 
required  to  account  to  the  estate  for  the  shares  received  by  them. 

Appeal  from  Special  Term,  Queens  County. 

Actiort  by  Evelyn  I.  Skinnell,  as  executrix  and  trustee  under  the 
will  of  Daniel  A.  Skinnell,  deceased,  against  Edward  Mahoney  and 
another,  as  executors  and  trustee,  etc.  From  a  judgment  in  favor  of 
the  defendants,  plaintiff  appeals.    Reversed,  and  judgment  directed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  PUTNAM,  KEL- 
LY, and  JAYCOX,  JJ. 

Frank  Gallagher,  of  New  York  City  (Howard  A.  Sperry,  of  New 
York  City,  on  the  brief),  for  appellant. 

Joseph  A.  Byrne,  of  New  York  City,  for  respondents  Mahoney  and 
Leary. 

John  F.  Couch,  of  New  York  City,  for  respondent  Cohalan. 

BLACKMAR,  P.  J.  [1-3]  The  plaintiff  and  defendant  Mahoney, 
two  of  the  trustees  under  the  will  of  Daniel  A.  Skinnell,  deceased,  and 
defendant  Skinnell,  by  means  of  a  corporation  organized  for  the  pur- 
pose and  owned  and  controlled  by  them,  purchased  a  business  which 
had  been  carried  on  by  decedent.  The  purchase  price  fixed  by  them 
was  paid  from  the  proceeds  of  the  business  so  purchased,  and  the  capi- 
tal stock  of  the  company,  except  a  small  amount  allotted  to  defendant 
Morley  as  manager,  and  one-fifth  thereof  left  unissued,  was  divided 
among  the  said  two  trustees  and-  defendant  Skinnell,  each  receiving 
25  shares.  These  shares  of  stock  represent  the  profits  made  in  their 
dealings  with  the  trust  property.  The  said  two  trustees  have  violated 
the  cardinal  rule  of  law  that  trustees  may  not  deal  with  trust  prop- 
erty to  their  own  advantage,  and  that  if  they  do  they  are  account- 
able therefor  to  the  estate.  In  this  respect  there  is  no  difference 
in  the  situation  of  the  plaintiff  and  the  defendant  Mahoney.  They 
have  alike  violated  this  rule  of  law  and  are  accountable  to  the  es- 
tate for  the  shares  of  stock  that  they  have  issued  to  themselves.  The 
defendant  Skinnell,  acting  jointly  with  them,  is  subject  to  the  same 
disability.  The  motive  of  the  trustees  is  a  matter  of  indifference. 
They  may  have  been  moved  by  the  most  laudable  motives.  They  may 
have  devised  the  plan  of  selling  the  business  to  a  corporation  organized 
for  the  purpose  of  purchasing  it,  as  the  best  method  of  preserving  it. 
The  appraisement  of  the  property  may  have  been,  as  I  think  it  was, 
honestly  and  fairly  made,  and  yet  they  were  disqualified,  by  an  in- 
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flexible  rule,  from  dealing  with  the  trust  property  to  their  own  profit 
The  consent  of  the  plaintiff  and  defendant  Skinnell  did  not  validate  the 
transaction.  •  They  did  not  own  the  estate.  Their  interest  was  that  of 
cestui  que  trust  under  an  inalienable  trust,  and  there  was  a  contingent 
remainder  to  their  issue  in  case  of  death  before  reaching  the  age  of  45. 

[4]  The  shares  of  stock  issued  to  the  plaintiff  and  to  defendants 
Skinnell  and  Mahoney  should  be  transferred  to  the  executors  and 
trustees  of  the  estate.  There  is  no  sufficient  reason  for  removing  the 
defendant  Mahoney,  and  the  defendant  Morley,  who  is  not  a  trustee 
and  received  the  stock  in  connection  with  his  services  as  manager, 
should  be  permitted  to  retain  the  five  shares  issued  to  him. 

Judgment  accordingly,  with  costs  to  the  plaintiff  in  this  court  and  in 
the  court  below,  payable  from  the  estate. 

Judgment  reversed,  and  judgment  directed  that  plaintiff  and  defend- 
ants Mahoney  and  Skinnell  transfer  each  25  shares  of  stock  of  the  cor- 
poration to  the  executors  and  trustees  under  the  will  of  Daniel  A. 
Skinnell,  deceased,  with  costs  to  the  plaintiff  in  this  court  and  in  the 
court  below,  payable  from  the  estate.   AH  concur. 


MERSEREAU  ▼.  KATZ  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  22,  1921.) 

1.  Wills  <&=»452,  629— ConMruetion  avoidli^  disherison  of  cliildren  favored. 

The  law  favors  the  vesting  of  estates  and  such  a  construction  of  a  will 
as  avoids  the  disherison  of  children  who  happen  to  die  before  the  time  of 
distribution. 

2.  Wills  <S==>634  (13)  •— Remainder  after  deivise  of  life  estaie  to  daughter  field 

eoDtingent. 

Under  a  will  devising  to  testator's  daughter  a  certain  house  and  prem- 
ises for  and  during  the  term  of  her  natural  life,  with  provision  that  on 
her  death  he  devised  the  same  to  her  heirs  forever,  the  remainder  was 
contingent  until  termination  of  the  life  estate,  when  It  became  vested  in 
the  heirs  of  the  daughter  determined  as  of  the  time  of  her  death. 

Submission  of  controversy  upon  an  agreed  statement  of  facts  pur- 
suant to  Code  Civ.  Proc.  §  1279,  by  Robina  Mersereau  against  William 
Katz  and  another.  Judgment  ordered  for  defendants. 

Argued  before  BLACKMAR,  P.  J,,  and  MILLS,  RICH,  KELLY, 
and  MANNING,  JJ. 

Arthur  R.  Wilcox,  of  Port  Chester,  for  plaintiff. 
Moses  Miller,  of  Port  Chester,  for  defendants. 

MANNING,  J.  The  controversy  arises  over  the  validity  of  the 
plaintiflf's  title  to  certain  real  estate,  contracted  to  be  sold  to  the  de- 
fendants.   The  stipulated  facts  are  as  follows : 

"11.  Plaintiff  is  a  daughter  of  Clark  S.  Merritt,  deceased,  who  died  a 
resident  of  said  Port  Chester,  May  8,  1863,v  leaving  a  will  ♦  •  ♦  proved 
before  the  surrogate  of  Westchester  county,  May  22,  1863,  whereby  were 
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devised  her  premises  on  the  easterly  side  of  Sontb  Main  street.  Port  Chester, 
for  and  during  the  term  of  her  natural  life,  and  upon  her  death  I  give  and 
devise  the  same  to  her  heirs  forever.' 

"III.  Plaintiff  married  Jacob  Mersereau  November  25,  1860,  their  only 
is«ue  being: 

"(a)  Charles  Henry  Mersereau,  son,  bom  March  28,  1862,  died  May  2, 
1900,  without  issue,  never  married,  leaving  a  will,  •  •  •  proved  before 
the  surrogate  of  New  York  county  May  18,  1900,  whereby  he  gave  his  en- 
tire estate  to  his  mother,  said  Robina  Mersereau. 

"(b)  Robina  Mersereau,  Jr.,  daughter,  bom  October  7,  1864,  died  Feb- 
ruary 23,  1897,  intestate,  unmarried,  and  without  issue;  her  only  heir  at 
law  being  her  father,  said  Jacob  Mersereau. 

"IV.  Jacob  Mersereau  died  September  10,  1911,  leaving  a  will  •  •  • 
proved  before  the  surrogate  of  Westchester  county  April  12,  1912,  whereby  he 
gave  his  entire  estate  to  his  widow,  said  Robina  Mersereau. 

"V.  The  only  children  of  said  Clark  S.  Merritt  were: 

"(1)  Mary  Elizabeth  Merritt,  who  married  George  St.  John,  both  deceased, 
whose  only  children  and  heirs  at  law  were  (a)  Frank  St  John,  whose  wife 
is  Emma  F.  St.  John,  both  living;  (b)  Egbert  E.  St.  John,  unmarried, 
living;    (c)  Clark  S.  St.  John,  deceased,  without  issue. 

"(2)  Sawyer  Merritt,  unmarried,  living. 

"(3)  Hannah  Matilda  Merritt,  who  married  John  Henderson,  both  de- 
ceased, whose  only  child  and  heir  at  law  was  Mary  G.  Henderson,  deceased, 
without  issue. 

"(4)  Clark  S.  Merritt,  Jr.,  deceased,  intestate,  unmarried  and  without 
Issue. 

"(5)  Robina  Mersereau,  plahitiff  herein. 

"(6)  James  S.  Merritt,  deceased,  without  issue,  leaving  a  will  proved 
before  the  surrogate  of  Westchester  county  April  12,  1919.    •    ♦     • 

"(7)  Irene  Merritt,  who  married  John  Duflfy,  both  deceased,  whose  only 
children  and  heirs  at  law  were  (a)  William  Duffy,  who  married  Minnie 
Duffy;  and  (b)  William  Duffy,  who  married  Anna  K.  Duffy,  all  living.    •    •    • 

"(8)  Three  other  children  who  died  in  infancy. 

"VI.  On  January  25,  1921,  plaintiff  and  defendants  entered  into  a  written 
contract  whereby  she  agreed  to  sell  and  convey,  and  they  agreed  to  pur- 
chase, said  premises  so  devised  to  her  for  her  life  under  her  father's  will, 
for  the  sum  of  $27,500;  it  being  agreed  that  application  would  be  made  to 
the  court  for  authority  to  effect  such  sale  in  order  to  vest  good  title  in 
the  purchasers,  the  deed  thereunder  to  be  delivered  MJarch  1,  1921,  which 
proceeding  was  instituted  under  the  provisions  of  section  67  et  seq.  of  the 
Real  Property  Law  (Consol.  Laws,  c.  50). 

"VII.  Subsequent  to  the  institution  of  said  proceeding,  counsel  advised 
plaintiff  that,  after  investigation,  he  was  of  the  opinion  that  she  was  the 
solo  owner  of  the  fee  of  the  premises,  and  that  a  deed  executed,  acknowl- 
edged and  delivered  by  her.  In  due  form,  would  vest  the  purchasers  with 
sound  title  to  the  premises,  the  proceeding  to  obtain  leave  of  the  Court 
being  unnecessary.  Such  a  deed  was  thereafter  tendered  said  purchasers, 
and  $6,500,  the  balance  of  the  purchase  money,  and  the  delivery  of  the 
bond  secured  by  purchase-money  mortgage,  executed  by  defendants  to  plain- 
tiff, as  in  said  agreement  provided,  was  by  plaintiff  demanded  of  defendants, 
but  defendants,  although  willing  to  perform  sdld  contract,  then,  and  ever 
since  have,  refused  to  comply  with  the  terms  of  said  demand,  objecting  that 
plaintiff  is  not  the  sole  owner  of  the  premises,  and  that  such  a  deed  will  not 
vest  defendants  with  a  good  and  marketable  title  to  said  premises. 

"VIII.  Plaintiff  claims  on  the  foregoing  facts  that  under  Clark  S.  Mer- 
ritfs  will  her  [plaintiff's]  son,  Charles  H.  Mersereau,  who  was  living  at  the 
time  of  Merrltt's  death,  became  then  seized  in  fee  simple  absolute  of  the 
premises,  subject  only  to  her  life  estate  therein,  and  the  possibility  of  the 
samc^  opening  to  permit  other  children  of  hers  to  share  therein,  and  that 
plaintiff,  upon  the  death  of  her  son,  acquired  under  his  will  all  his  Interest, 
while  the  interest  of  her  daughter,  Robina,  on  her  death  Intestate,  passed 
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to  her  father,  Jacob  Mersereau,  which  interest,  on  his  death,  passed  under 
his  will  to  plaintiff,  who  then  became,  and  now  is,  seized  of  the  whole  tee 
of  said  premises." 

The  question  is :  Can  the  plaintiff  convey  a  good  and  marketable  title 
to  the  premises  in  question  ?  She  says  she  can.  The  defendants  assert 
that  she  cannot.  They  say  she  has  only  a  life  estate  in  the  property, 
with  remainder  to  her  heirs ;  and,  such  being  the  case,  they  claim  her 
"heirs"  arc  only  ascertainable  at  the  time  of  her  death.  Hence  the  le- 
gal problem  is  whether  the  remainder  under  Clark  S.  Merritt's  will  was 
vested  or  contingent. 

The  clause  in  the  will  of  Clark  S.  Merritt  which  gives  rise  to  the 
dispute  is  as  follows : 

"I  give  and  derise  nnto  my  daughter,  Rohina,  the  house  and  premises 
as  the  fence  now  stands  upon  which  she  now  lives,  •  •  •  for  and  during 
the  term  of  her  natural  life,  and  upon  her  death  I  give  and  devise  the  same 
to  her  heirs  forever." 

The  plaintiff  claims  that  the  remainder  vested,  taking  effect  imme- 
diately upon  Clark  S,  Merritt's  death,  and  that,  as  the  plaintiff  then  had 
an  heir,  viz.  her  son  Charles,  he  became  seized  of  the  fee,  subject  only 
to  her  life  estate,  with  the  possibility  of  the  same  opening  to  permit 
other  children  of  hers  to  share  therein  ;  that  upon  the  death  of  her  son, 
she  acquired  under  his  will  all  his  interest,  while  the  share  or  interest 
of  her  daughter,  Robina,  who  died  intestate,  passed  to  her  father,  Ja- 
cob Mersereau,  which  interest,  on  his  death,  passed  under  his  will  to 
the  plaintiff,  and  plaintiff  therefore  became  and  now  is  seized  of  the 
whole  fee  to  the  property  in  question ;  and  in  support  of  her  contention 
she  cites  section  40  of  the  Real  Property  Law,  which  reads  as  follows : 

"A  future  estate  is  either  vested  or  contingent.  It  is  vested,  when  there 
is  a  person  in  being,  who  would  bave  an  immediate  right  to  the  possession  of 
the  property,  on  the  determination  of  all  the  intermediate  or  precedent 
estates.  It  is  contingent  while  the  person  to  whom  or  the  event  on  which  it 
is  limited  to  talte  effect  remains  uncertain." 

The  plaintiff  also  urges  that  the  law  not  only  favors  the  vesting  of 
estates,  but  such  a  construction  of  a  will  as  avoids  the  disinheritance  of 
children  who  happen  to  die  before  the  time  of  distribution. 

[  1  ]  This  proposition  is  elementary ;  but  unfortunately  for  the  plain- 
tiff in  the  present  case  the  remainder  by  the  terms  of  the  will  does  not 
pass  to  children  of  the  testator,  but  to  the  heirs  of  his  daughter  at  her 
death.  The  majority  of  cases  cited  by  the  plaintiff  affect  a  situation 
where  the  remainder  passes  to  children  of  the  testator, ,  and  hence  do 
not  apply  to  the  situation  presented  to  the  present  case. 

I  am  led  to  the  conclusion  that  the  question  at  issue  here  is  clearly 
within  the  doctrine  laid  down  in  and  disposed  of  by  Moore  v.  Littel, 
41  N.  Y.  66,  considered  the  leading  case  upon  the  subject,  and  a  case 
which  stands  unreversed  and  is  considered  a  controlling  authority  to- 
day. In  that  case  the  clause  of  the  grant  was  substantially  the  same  as 
the  clause  of  the  will  under  consideration.  It  read:  To  John  Jackson, 
189  N.Y.S.— 54 
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"for  and  during  his  natural  life,  and  after  his  decease  to  his  hrirs  and 
their  assigns  forever."  In  the  instant  case  the  words  are  "unto  my 
daughter,  Robina,  the  house  and  premises  *  *  *  for  and  during 
the  term  of  her  natural  life,  and  upon  her  death  I  give  and  devise  the 
same  to  her  heirs  forever." 

In  Moore  v.  Littel  the  court  held  that  under  such  conditions  the 
children  of  the  life  tenant  take  a  vested  interest,  although  liable  to  open 
and  let  in  other  after-bom  children  of  the  life  tenant,  and  liable  also 
in  respect  of  any  child  to  be  wholly  defeated  by  the  death  of  such  child 
before  that  of  the  life  tenant;  and  while  it  is  true  that  such  interest, 
whether  vested  or  contingent,  is  alienable  during  the  life  of  the  life 
tenant,  it  is  subject  to  be  defeated  in  like  manner  as  before.  Hence, 
if  we  consider  that  the  children,  Charles  H.  Mersereau  or  Robina  Mer- 
sereau,  Jr.,  had  vested  remainders,  these  were  defeated  by  their  deaths 
prior  to  that  of  the  mother,  the  plaintiff. 

I  think  it  is  apparent,  from  the  general  scheme  of  the  will,  that  Clark 
S.  Merritt  intended  that  the  remainder  should  be  contingent  imtil  the 
termination  of  the  respective  life  estates  therein  contained,  when  they 
should  become  vested  in  the  heirs  of  the  respective  life  beneficiaries. 
The  very  wording  of  the  will  seems  to  indicate  that  such  was  the  tes- 
tator's purpose.  The  language  used  by  him  in  each  bequest  or  devise 
is :  "I  give  and  devise  (or  bequest)  the  same  to  her  (or  his)  heirs  for- 
ever." That  to  his  son  Clark  is :  "And  on  his  decease  to  his  heirs  for- 
ever." 

The  word  "heirs"  is  thus  employed  in  each  case  in  designating  those 
in  whom  the  remainder  is  ultimately  to  vest,  and  accordingly  it  would 
seem  as  though  the  word  "heirs"  was  considered  by  the  testator  and 
used  by  him  in  its  primary  sense,  wher^  it  is  employed  to  designate 
those  who  succeed  to  real  property  by  reason  of  relationship  to  a  de- 
ceased and  not  a  living  person.  Hence  the  maxim,  "nemo  est  haeres 
viventis."  The  doctrine  is.  discussed  in  Heard  v.  Horton,  1  Denio,  168. 
43  Am.  Dec.  659,  a  leading  and  much-quoted  case ;  Heath  v.  Hewitt, 
127  N.  Y.  166,  173,  174,  27  N.  E.  959,  13  L.  R.  A.  46,  24  Am.  St.  Rep. 
438;  Vannorsdall  v.  Van  Deventer,  51  Barb.  137;  Matter  of  Green, 
60  Hun,  512,  15  N.  Y.  Supp.  240;  Cushman  v.  Horton,  59  N.  Y.  149, 
at  153,  154;  Gilliam  v.  Guaranty  Trust  Co.,  Ill  App.  Div.  656,  660,  97 
N.  Y.  Supp.  758. 

[2]  As  I  read  the  cases,  I  am  inclined  to  the  belief  that  the  remain- 
der did  not  become  vested  in  the  plaintiff  under  the  wills  of  Charles 
Henry  Mersereau  and  Jacob  Mersereau,  and  as  a  consequence  title  to 
the  premises  in  question  cannot  be  made  during  the  lifetime  of  the 
plaintiff,  for  until  her  death  no  pne  can  answer  to  the  description  of 
**heirs."  Moore  v.  Littel,  41  N.  Y.  66;  Manhattan  Real  Estate  & 
Building  Ass'n  v.  Cudlipp,  80  App.  Div.  532,  536,  80  N.  Y.  Supp.  993; 
Jackson  v.  Littell,  56  N.  Y.  108;  Doctor  v.  Hughes,  225  N.  Y.  305,  310, 
122  N.  E.  221;  Clowe  v.  Seavey,  208  N.  Y.  496,  501,  502,  102  N.  E. 
521,  47  L.  R.  A.  (N.  S.)  284 ;  Byrnes  v.  Stilwell,  103  N.  Y.  453,  at  462, 
9  N.  E.  241,  57  Am.  Rep.  760;  House  v.  McCormick,  57  N.  Y.  310. 

The  construction  of  the  will  contended  for  by  the  defendants  is  the 
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•correct  one,  and  there  sfiould  be  judgment  for  them  as  prayed  for  in  the 
submission,  with  costs. 

Judgment  ordered  for  the  defendants  on  the  submission,  with  costs. 
All  concur. 


HENN  V.  CrnL  of  MT,  VERNON, 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    July  22,  1921.) 

1.  CoostitutioDal  law  «&=»4a— Statutes  presumed  to  be  valid-  ^    ^      ,       ^ 

It  is  the  court's  duty  to  presume  that  a  statute  is  constitutional  ana 
valid,  and  the  burden  rests  upon  the  party  claiming  the  contrary  to 
clearly  establish  its  contention. 

2.  Constitotioiua  law  <»»213— Statute  aothorizinf  pay  of  city  employees  whUe 

in  military  service  does  not  deprive  others  of  equal  benelits. 

Military  Law,  S  245^  as  amended  by  Laws  1917,  c  435,  requiring  a  city 
to  pay  an  employee  while  he  is  in  the  military  service  the  amount  by  which 
his  salary  exceeds  the  compensation  he  receives  for  military  service,  does 
not  deny  to  others  in  that  service  equal  protection  of  the  law  contrary  to 
Const  U.  S.  art  14,  S  1. 

3.  Municipal  c^Mrporatioos  ^=>124<6),  215,  871— Law  requiring  elty  to  pay  offi- 

eers  and  employees  in  military  service  held  not  to  require  a  gift  on  grant 
of  extra  compensation. 

Military  Law,  S  245,*  as  amended  by  Laws  1917,  c.  435,  so  as  to  require  a 
city  to  pay  its  officers  and  employees  while  they  are  engaged  in  military 
service  the  difference  between  their  salary  and  the  compensation  paid  to 
them  while  in  service,  does  not  violate  Const,  art  8,  S  10,  by  requiring  the 
city  to  make  a  gift  or  article  3,  S  28,  by  requiring  the  dty  to  grant  extra 
compensation,  since  the  government  and  its  subdivisions  have  broad 
powers  of  legislation  in  a  war  emergency,  and  similar  provisiona  to  en- 
courage service  has  never  been  questioned. 

4.  Municipai  eorporations  <&=>79 — ^Ineonsistent  provisions  of  city  charter  pre- 

venting payment  of  officers  and  employees  in  n^taiy  service  modified  by 
subsequent  legislation. 

The  fact  that  provisions  of  a  city  charter  prevent  the  payment  to  offi- 
cers and  employees  in  the  miUtary  service  of  the  extra  compensation  au- 
thorized by  Military  Law,  8  245,  as  amended  by  Laws  1917,  c  435,  does 
not  prevent  such  payments,  since  those  provisions  of  the  charter  must  be 
deemed  modified  or  sufsponded  by  Implication  so  far  as  necessary  to  give 
effect  to  the  Act  of  1917. 

5.  BountiOB  ^=^1 — Sul>s!stence  in  military  service  not  added  to  compensation 

in  determining  amonnt  city  should  pay. 

Under  Military  Law,  i  245,  as  amended  by  Laws  1917,  c.  435,  requiring 
a  city  to  pay  its  officers  and  employees  the  difference  between  their 
salaries  and  the  compensation  paid  them  while  they  were  in  military 
service,  the  value  of  the  clothing  and  rations  issued  to  a  city  officer  while 
in  snch  service  is  not  to  be  included  as  part  of  the  compensation  paid  for 
such  service. 

Submission  of  controversy  on  agreed  statement  of  facts  by  Adam  G. 
Henn  against  the  City  of  Mt.  Vernon.    Judgment  for  plaintilff. 

See,  also,  190  App.  Div.  533,  179  N.  Y.  Supp.  769. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  MANNING,  JJ. 

^=»For  other  caies  see  Bsme  tople  A  KBT-KUllBER  in  all  Key-Humbered  Digests  A  Indexes 
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James  H.  Cavanaugh,  of  Mt.  Vernon,  for  plaintiff. 

P.  H.  Clune,  Deputy  Atty.  Gen.  (Charles  D.  Newton,  Atty,  Gen., 
on  the  brief),  for  intervener. 

Jeremiah  D.  Toomey,  of  Mt.  Vernon  (Frederick  W,  Clark,  Corp. 
Counsel,  of  Mt.  Vernon,  on  the  brief),  for  defendant. 

MILLS,  J,  This  is  a  submission  upon  an  agreed  statement  of  facts, 
thie  substance  of  which  is  the  following : 

Plaintiflf,  on  or  about  March  16,  1916,  was  duly  appomted  city  forest- 
er of  the  city  of  Mt.  Vernon,  and  duly  qualified  and  entered  upon  the 
discharge  of  the  duties  of  the  position,  which  is  a  civil  service  one  and 
provided  for  by  the  charter  of  that  city.  His  salary  as  such  was  and 
has  since  continued  to  be  at  the  rate  of  $125  a  month.  In  the  summer 
of  1917  he  was  drawn  in  the  draft  to  serve  in  the  national  army  in 
the  late  war,  and  pursuant  to  orders  reported  for  such  duty  at  Camp 
Upton,  Long  Island,  on  December  S,  1917.  He  then  became  a  private 
of  the  Machine  Gun  Company  of  the  305th  Infantry  Regiment  of  that 
army.  On  March  7,  1918,  he  was-  promoted  to  the  rank  of  corporal, 
and  continued  to  act  and  serve  as  such  until  he  was  regularly  dis- 
charged from  military  service  on  February  9,  1920.  Thereupon  he  re- 
sumed his  active  duties  as  city  forester,  and  has  continued  since  to  per- 
form them  until  the  present  time.  While  in  the  military  service  he  did 
not  perform  them  because  of  his  necessary  absence  from  the  dty. 
While  in  that  service  he  received  from  the  national  government  as  com- 
pensation $30  in  cash  a  month  while  a  private,  and  $36  a  month  while 
a  corporal,  and  in  addition  $4.20  a  month  for  the  period  while  he  was 
overseas  from  April  16,  1918,  to  December  31,  1919,  and  also  rations 
and  clothing  of  the  aggregate  value  of  $414.49.  The  total  amount  so 
received  by  him  in  cash  was  $2,313.56  less  than  the  said  salary  which 
he  would  have  received  from  the  city  had  he  continued  in  the  active 
performance  of  his  duties  as  forester,  or  $1,899.06  less  than  said  salary, 
if  the  said  allowance  for  rations  and  clothing  are  included  as  a  part  of 
his  compensation  while  in  the  military  service.  The  regular  pay  roll 
of  the  city,  approved  by  the  head  of  the  department  embracing  the 
position  of  city  forester  and  certified  by  the  civil  service  commission 
of  the  city,  included  the  salary  of  the  plaintiflf  and  was  duly  presented 
to  the  common  council  of  the  city  for  audit  and  payment;  but  that 
body  refused  to  audit  or  to  pay  to  the  plaintiflf  his  salary  for  the 
months  of  his  such  absence.  Plaintiflf  has  since  duly  presented  his 
claim  for  said  difference  of  $2,313.56  to  the  common  council  for  audit 
and  allowance,  which,  however,  it  has  refused.  Plaintiflf  claims  to  be 
entitled  to  receive  said  amount  from  the  city  pursuant  to  section  245  of 
the  Military  Law  (Consol.  Laws,  c.  36),  as  amended  by  chapter  435  of 
the  Laws  of  1917;  and  asks  judgment  against  the  City  therefor. 

The  defendant,  ^he  city,  upon  its  part  contends  that  the  said  act, 
so  far  as  it  would  make  said  allowance  to  the  plaintiflf,  is  unconstitu- 
tional and  void,  because  it  violates  section  1  of  article  14,  and  also 
subdivision  1  of  section  10  of  article  1  of  the  federal  Constitution,  and 
also  section  10  of  article  8  of  the  state  Constitution.  The  defendant 
also  contends  that,  if  the  act  be  upheld  as  constitutional  and  valid,  tlie 
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Stated  value  of  the  rations  and  clothing  should  be  regarded  as  a  part 
of  the  compensation  which  plaintiff  received  from  the  national  govern- 
ment within  the  meaning  of  that  act. 

That  statute,  so  far  as  it  affects  the  present  controversy,  provides  as 
follows : 

*'Durlng  the  absence  of  an  officer  or  employee  of  the  state  or  of  a  mu- 
nicipal corporation  or  of  any  other  political  sabdlyialon  thereof  while  en- 
gaged in  the  performance  of  ordered  military  or  naval  duty  as  a  member 
of  the  national  guard  or  naval  militia,  or  In  the  performance  of  duty 
in  the  federal  military,  naval  or  marine  service  as  hereinbefore  provided, 
he  shall  receive  such  part  of  his  salary  or  compensation  as  such  officer  or 
employee  as  equals  the  excess^  if  any,  of  such  salary  or  compensation  over 
the  compensation  paid  to  him  for  the  performance  of  such  duty;  but  such 
payment  by  the  state  or  by  a  municipal  corporation  or  political  subdivision 
thereof  to  an  officer  or  employee  during  such  absence  shall  not  be  less  than 
twenty-five  dollars  a  month."    Subdivision  8,  p.  1359,  Laws  of  1917. 

The  previous  subdivisions  provide,  in  effect,  that  no  such  officer  or 
employee,  by  reason  of  his  absence  in  such  service  imder  enlistment  or 
by  draft  or  conscription,  shall — 

"during  the  period  of  the  present  war  and  for  a  period  of  two  months 
thereafter,  be  deprived  either  directly  or  indirectly,  by  reason  of  such  ab- 
sence, of  any  privileges  as  such  officer  or  employee,  or  be  prejudiced  in  any 
way  because  of  such  abeence  with  reference  to  promotion  or  continuance 
hi  office  or  employment  or  to  reappointmoit  to  office  or  to  re-employment." 

A  later  subdivision,  5,  provides  that  at  any  time  while  in  such 
service  the  city  official  or  employee  may,  at  the  request  of  the  mayor 
and  with  the  consent  of  the  federal  War  or  Navy  Department,  be 
discharged  from  such  service  "when  the  public  interests  require  that 
he  shall  perform  his  duties  as  such  officer  or  employee."  This  act  of 
1917  was  but  an  enlargement  of  said  section  245,  as  amended  by 
chapter  103  of  the  Laws  of  1911,  which  provided  in  substance  that  such 
officer  or  employee  should  be  entitled  to  absent  himself  from  his  duties 
while  engaged  in  the  performance  of  ordered  military  or  naval  duty, 
he  being  a  member  of  the  National  Guard  or  Naval  Militia,  and  that 
he  should  not  be  subjected  to  any  loss  or  diminution  of  his  salary  by 
reason  of  such  absence. 

[1]  The  brief  submitted  by  the  Attorney  General  intervening  states 
that  in  1916,  when  the  National  Guard,  or  a  part  of  it,  was  mobilized 
at  the  Mexican  border  and  served  there  for  several  months,  all  of  the 
state  employees  who  served  in  it  were  retained  in  their  respective  state 
positions  and  received  the  full  benefit  of  that  section  as  it  stood  under 
the  act  of  1911.  It  states,  moreover,  that  the  other  municipalities  of 
the  state,  except  Mt.  Vernon,  have  complied  unhesitatingly  with  the 
provisions  of  the  act  of  1917.  Hence  it  is  to  be  inferred  that  this  is 
the  only  action  of  the  sort  pending,  and  that  there  has  been  no  prior 
decision  of  the  question  of  the  constitutionality  of  the  statute.  It  is, 
of  course,  our  duty  to  presume  that  the  act  is  constitutional  and  valid ; 
and  the  burden  rests  upon  the  defendant  claiming  the  contrary  to 
clearly  establish  its  contention  in  order  to  require  us  to  make  a  con- 
trary decision. 
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[2]  Defendant's  brief  urges  that  the  act,  in  the  feature  here  under 
consideration,  violates  section  1,  art.  14  of  the  federal  Constitution,  in 
that  it  denies  to  other§  who  served  in  the  war  equal  benefits  because  it 
confers  such  advantage  upon  merely  a  selected  class  of  the  few,  who 
chanced  to  be  in  city  or  municipal  service ;  whereas  the  great  mass  of 
those  who  served  are  left  to  lose  the  difference  between  3ieir  ordinary 
earning  and  their  military  pay.  I  am  not  impressed  with  this  reason- 
ing. It  appears  to  me  to  be  no  more  apt  than  it  would  be  against  the 
various  statutes  giving  to  veterans  preferences  in  public  employment, 
which  have  been  so  uniformly  regarded  as  constitutional  that  it  is  dif- 
ficult to  find  a  decision  directly  passing  upon  the  question.  Matter  of 
Sullivan  v.  Gilroy,  55  Hun,  285,  8  N.  Y.  Supp.  401 ;  People  ex  rd. 
Fonda  v.  Morton,  148  N.  Y.  156,  42  N.  E.  538.  Such  legislation  falls 
easily  within  the  principle  upon  which  the  Court  of  Appeals  upheld  as 
constitutional  the  prevailing  rate  of  wages  statute  in  favor  of  munic- 
ipal employees,  which,  as  is  sometimes  said,  had  the  effect  of  securing 
to  them  ten  hours  pay  for  eight  hours  work.  Ryan  v.  City  of  New 
York,  177  N.  Y.  271,  69  N.  E.  599;  People  ex  rel.  Williams  Engineer- 
ing  &  Contracting  Co.  v.  Metz,  193  N.  Y.  148,  85  N.  E.  1070,  24  L.  R. 
A.  (N.  S.)  201. 

[3]  Defendant's  brief  also  contends  that  the  said  provision  here 
under  consideration  violates  the  state  Constitution  in  two  respects^  viz. 
section  10  of  article  8,  in  that  it  requires  the  city  to  make  to  the  plain- 
tiff a  gift,  and  t;hat,  too,  for  something  which  is  not  at  all  a  city  pur- 
pose, and  also  section  28  of  article  3,  because  it  requires  the  city  to 
grant  to  the  plaintiff  extra  compensation.  Both  of  these  contentions 
amount  to  one  and  the  same  thing,  namely,  that  the  effect  of  the  pro- 
vision is  to  require  the  city  to  pay  the  plaintiff  for  services  not  rendered 
by  him.  This  contention  to  my  mind  presents  the  only  serious  ques- 
tion involved.  Defendant's  learned  counsel,  in  support  of  its  claim,  re- 
lies chiefly  upon  the  leading  case  of  Bush  v.  Board  of  Supervisors  of 
Orange  County,  159  N.  Y.  212,  53  N.  E.  1121,  45  L.  R.  A.  556,  70  Am. 
St.  Rep.  538,  wherein  it  was  held  that  an  act  which  authorized  the  su- 
pervisors of  any  county  upon  the  petition  of  a  majority  of  the  taxpayers 
to  levy  a  tax  for  the  purpose*  of  paying  the  sum  of  $300  to  any  person 
who  served  in  the  Civil  War  under  draft  or  paid  commutation  money 
was  unconstitutional  as  violating  said  section  10  of  article  8  of  the  state 
Constitution,  in  that  it  provided  for  the  making  of  a  gift.  Still  statutes 
allowing  counties  and  even  towns  to  pay  bounties  in  advance  for  en- 
listment in  the  Union  forces  in  the  Civil  War  were  frequent ;  and  our 
attention  is  directed  to  no  case  in  any  state  holding  such  a  statute  un- 
constitutional. In  the  only  New  York  case  cited  (Powers  v.  Shepard, 
48  N.  Y.  540)  the  validity  of  such  legislation  is  rather  assumed  than 
demonstrated.  Upon  reflection  it  seems  to  me  that  this  provision  may 
well  be  regarded  as  similar  to  many  other  statutory  provisions  which 
have  long  existed  unquestioned  in  this  state  securing  to  certain  munici- 
pal employees  certain  vacation  seasons  with  full  pay.  The  amendment 
of  1917  did  not  differ  in  kind  from  that  of  1911,  although  the  latter 
was  obviously  expected  to  apply  at  the  most  only  to  perhaps  a  couple 
of  weeks'  absence  while  in  service  at  the  state  encampment.    That  dif- 
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fers  only  in  degree  from  the  provision  of  the  Election  Law  (ConsoL 
Laws,  c.  17)  that  an  employee  must,  without  deduction  of  salary  or 
wages,  be  allowed  by  his  employer  two  hours  upon  election  day  for 
the  purpose  of  voting  (chapter  32,  Laws  of  1918).  Moreover,  it  is 
to  be  noted  that  under  subdivision  5,  above  summarized,  plaintiff  was  at 
all  times  liable,  at  request  of  the  mayor,  to  be  recalled  into  the  actual 
service  of  the  city.  The  World  War  and  our  participation  in  it  con- 
stituted a  very  great  emergency,  and  the  very  widest  scope  in  favor 
of  legislative  power  to  provide  for  action  therein  should  be  given  by 
way  of  constitutional  interpretation.  We  have  recently  had  a  striking 
instance  of  this  in  the  decisions  both  of  the  Court  of  Appeals  and  of  the 
United  States  Supreme  Court  maintaining  the  constitutionality  of  the 
recent  rent  statutes  of  this  state.  It  is,  indeed,  now  somewhat  difficult 
to  define  what  the  lawmaking  power  may  not  do  in  aid  of  the  prosecu- 
tion of  a  war  in  which  the  nation  is  engaged,  and  therefore  as  well 
each  component  part  of  the  nation.  My  conclusion,  therefore,  is  that 
the  sai3  provision  of  chapter  435  of  the  Laws  of  1917  is  constitutional 
and  valid. 

.  [4]  It  is  immaterial  to  the  determination  of  this  question  even  if, 
as  claimed  by  the  learned  counsel  for  the  defendant,  the  making  of  this 
allowance  to  the  plaintiif  will  be  inconsistent  with  thd  operation  of 
some  of  the  provisions  of  the  city  charter.  If  so,  those  provisions 
must  be  deemed  modified  or  suspended  by  implication  so  far  as  may  be 
necessary  to  give  cfl?ect  to  the  above-considered  provision  of  the  act 
of  1917. 

[5]  As  to  the  second  or  subsidiary  question  presented  for  determina- 
tion, I  conclude  that  the  plaintiff  should  not  be  charged  with  the  ag- 
gregate value  of  the  rations  and  clothing  which  he  received  from  the 
national  government  while  in  its  service.  The  statutory  term  "compen- 
sation paid  to  him  for  the  performance  of  such  duty,"  while  quite  broad 
and  general,  is  limited  by  the  word  "paid." 

Therefore  I  advise  that,  upon  the  agreed  statement  of  facts,  the 
plaintiff  is  entitled  to  recover  from  the  city  of  Mt.  Vernon  the  sum  of 
$2,313.56,  with  interest  from  the  time  when  his  claim  was  rejected  by 
the  common  council,  and  that  plaintiff  have  judgment  accordingly,  with 
costs.    Settle  order  on  notice.    All  concur. 


(IDTApp.  Div.  693) 

ORINOrO  REALTY  CO..  Inc.  v.  BANDLER. 

(Sapreme  Ck>art,  Appellate  Division,  First  Department.    Jnly  8,  1921.) 

1.  Landlord  and  tenant  ^=»222— Landlord's  tlureat  to  regain  possession  law- 
fully not  duress. 

In  an  action  to  recorer  rent  dne  ncder  a  lease,  the  common-law  de- 
fense of  duress,  consisting  in  the  landlord's  threat  to  regain  possession 
of  the  premises  at  the  esplration  of  a  former  term  unless  the  tenant 
would  renew  at  a  greatly  increased  rental,  will  hot  avail  the  defendant 
where  the  latter  lease  was  made  prior  to  the  so-called  Bent  Laws. 
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e.  I^UDdlord  and  Uoead  <»=>200(1H)— Unwawonahle  rant  ftatote  held  nol  ra- 
troaciive. 

Laws  1920,  c.  136,  relating  to  fixing  of  reasonable  rents,  doec  not  apply 
to  a  lease  made  prior  to  April  1,  1920,  when  the  law  became  operative^ 
since  the  law  has  no  retrospectiye  application. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  the  Orinoco  Realty  Company,  Inc.,  against  Maurice  Band- 
ler.  From  an  order  of  the  Supreme  Court  granting  plaintiff's  motion 
for  judgment  on  the  pleadings  consisting  of  complaint  and  answer, 
the  defendant  appeals.  Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWILING, 
MERRELL,  and  GREENBAUM,  JJ. 

I.  T.  Flatto,  of  New  York  City  (Alanson  T.  Briggs,  of  New  York 
City,  on  the  brief),  for  appellant. 

Ivins,  Wolff  &  Hoguet,  of  New  York  City  (Henry  F.  Wolff,  of  New 
York  City,  of  counsel,  and  Isidor  Lazarus,  of  New  York  City,  on  the 
brief),  amicus  curiae  in  behalf  of  the  Mayor's  Committee  on  Rent  Prof- 
iteering. 

M.  S.  &  I.  S.  Isaacs,  of  New  York  City  (Lewis  M.  Isaacs,  of  New 
York-  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  complaint  alleges  that  on  March  26,  1920, 
the  defendant  entered  into  an  agreement  of  lease  with  the  plaintiff  in 
the  terms  of  renewal  of  a  lease  under  which  defendant  was  then  in 
possession  of  an  apartment  at  1155  Park  avenue.  New  York  City,  for 
a  three-year  term  commencing  October  1,  1920,  at  an  annual  rental  of 
$5,750,  and  that  the  rent  for  the  first  three  months  of  this  term  and 
electric  charges  had  not  been  paid  by  the  defendant,  amounting  to 
$1,461.45,  for  which  sum  judgment  is  asked.     , 

The  answer,  after  alleging  certain  denials  which  are  unimportant 
here,  sets  up  as  a  separate  and  distinct  defense  that  the  alleged  lease 
was  signed  by  the  defendant  under  pressure  and  duress ;  that  at  the 
time  of  making  the  lease  he  occupied  the  premises  under  a  lease  ex- 
piring September  30,  1920,  at  an  annual  rental  of  $2,400;  that  on 
March  26,  1920,  plaintiff  refused  to  renew  the  lease  for  a  new  term 
at  a  reasonable  and  fair  market  value,  but  demanded  that  defendant 
immediately  execute  a  lease  for  a  three-year  term  from  October  1, 
i920,  at  the  unreasonable,  excessive,  and  oppressive  rental  of  $5,750 
per  annum,  over  double  the  amount  of  the  previous  rental,  an  increase 
of  nearly  140  per  cent. ;  that  said  demand  was  made  in  anticipation 
of  the  so-called  April  Rent  Laws,  which  were  then  pending  in  the 
Legislature,  and  became  a  law  a  few  days  after  the  alleged  lease  was 
executed ;  that  defendant  was  in  grave  fear  because  of  said  threat,  and 
made  every  effort  to  obtain  other  housing  facilities  for  himself  and 
hi^  wife  and  children,  but  found  that  it  was  impossible  to  find  suitaWe 
quarters  elsewhere;  that  defendant  protested  against  the  force,  coer- 
cion, and  intimidation  of  plaintiff ;  that  he  executed  the  alleged  lease 
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under  threat  of  plaintiff  to  immediately  rent  the  premises  to  another, 
and  that  after  said  April  Rent  Laws  became  effective  plaintiff  prom- 
ised defendant  that  it  would  thereafter  not  charge  more  than  a  rea- 
sonable rental  for  said  premises,  the  said  lease  notwithstanding;  that 
defendant  did  not  enter  into  possession  of  said  premises  on  October 
1,  1920,  by  reason  of  said  lease,  but  continued  in  occupation  of  the 
premises  after  the  expiration  of  the  term  of  his  prior  lease  relying 
upon  the  relief -intended  to  be  afforded  him  by  the  Legislature  in  the 
enactment  of  the  Rent  Laws  which  became  effective  on  September 
27,  1920,  before  the  expiration  of  his  prior  lease;  that  defendant 
offered  to  pay  the  plaintiff  the  rent  due  on  October  1st,  at  the  rate  of 
the  previous  rental  of  $2,400  per  anntmi,  but  plaintiff  refused  to  ac- 
cept said  pa3mnient ;  and  that*  defendant  is  ready,  willing,  and  able  to 
pay  a  fair  and  reasonable  market  rental  for  the  occupancy  of  the 
premises. 

It  appears  from  the  papers  on  appeal  that  the  learned  justice  at 
Special  Term  who  granted  plaintiff's  motion  for  judgment  on  the 
pleadings  accoinpanied  it  with  the  following  memorandum: 

"It  being  conceded  by  the  parties  that  the  Rent  Laws  of  1920  are  not 
relied  on  to  determine  the  issues  herein,  the  motion  for  judgment  on  the 
pleadings  is  granted  with  costs." 

Counsel  for  the  appellant  here  contends  that  it  was  not  his  inten- 
tion at  Special  Term  to  lead  the  court  to  think  that  he  had  made  the 
concession  mentioned  in  the  foregoing  memorandum,  and  that  the 
learned  justice  evidently  labored  under  a  misconception  in  that  re- 
spect. 

Counsel  for  the  respondent,  however,  calls  our  attention  to  the  fact 
that  the  memorandum  submitted  by  the  appellant's  counsel  at  Special 
Term  opened  with  the  statement  that  "the  defense  is  common-law 
duress"  and  concluded  as  follows:  "A  strictly  common-law  defense  of 
duress  is  set  up  iii  the  amended  answer." 

[1]  The  argument  of  appellant's  counsel  before  us  was  limited  to 
the  consideration  of  the  alleged  rights  of  the  defendant  under  the 
so-called  Rent  Laws.  It  is  thus  evident  that  the  defendant  does  not 
now  seek  to  uphold  his  answer  upon  the  theory  that  it  sets  up  a 
common-law  defense  of  duress.  There  is  no  doubt  that  the  common- 
law  defense  of  duress  will  not  avail  the  defendant,  as  sufficiently  ap- 
pears .from  the  dissenting  opinion  of  Judge  McLaughlin  in  Levy  Leas- 
ing Co.  v.  Siegel,  230  N.  Y.  634,  130  N.  E.  923,  in  which  he  discussed 
the  common-law  defense  of  duress,  which  had  been  interposed,  and 
held  that  it  was  insiifficient,  upon  the  face  thereof,  a  conclusion  with 
which  "all  the  members  of  the  court  agree."  Considering  the  pleadings 
under  the  Rent  Laws  of  1920,  it  seems  to  us  only  necessary  to  refer 
to  the  f ollowirfg  cases  which  have  passed  upon  the  question  before  us : 
Patemo  Investing  Corp.  v.  Katz,  112  Misc.  Rep.  242,  184  N.  Y.  Supp. 
129,  affirmed  193  App.  Div.  897,  183  N.  Y.  Supp.  954;  Sylvan  Mort- 
gage Co.  V.  Stadler,  decided  by  the  Appellate  Term  of  this  department 
and  reported  in  188  N.  Y.  Supp.  165 ;  Seventy-Eighth  Street  &  Broad- 
way Co.  V.  Rosenbaum,  111  Misc.  Rep.  577,  182  N.  Y.  Supp.  505. 
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[2]  In  aflSrming  Patemo  Investing  Co.  ▼.  Katz,  supra,  which  held 
that  chapter  136  of  the  Laws  of  1920  does  not  apply,  in  the  case  of  a 
lease  of  premises  made  before  April  1,  1920,  when  the  law  became 
operative,  we  necessarily  approved  of  the  conclusions  of  the  learned 
Special  Term  justice  that  die  Rent  Laws  had  no  retrospective  appli- 
cation. We  find  no  reason  for  changing  our  views  in  that  respect. 
The  constitutionality  of  the  Rent  Laws  was,  of  course,  based  upon 
the  legislative  finding  of  an  existing  emergency,  and  it  may  be  fairly 
assumed  that  the  conditions  which  called  upon  the  Legislature  to  de- 
clare the  existence  of  the  emergency  prevailed  for  some  time  before 
such  legislative  declaration.  But  we  nevertheless  cannot  g^ve  retro- 
spective effect  to  such  legislation  unless  the  Legislature  in  unmis- 
takable terms  stated  that  prior  leases  made  tmder  conditions  similar 
to  those  existing  when  the  emergency  legislation  was  passed  shall 
come  within  its  provisions.  If  appellant's  contention  be  sound,  it  would 
be  necessary  in  each  case  where  a  lease  was  made  prior  to  April  1, 
1920,  to  determine  the  conditions  prevailing  when  the  lease  was  ex- 
ecuted. Hopeless  confusion  would  result  from  such  a  construction  of 
the  legislative  enactments. 

The  order  of  the  Special  Term  must  be  affirmed,  with  $10  costs  and  , 
disbursements.    All  concur. 


(197  App.  Dlv.  675) 

PEOPLE  V.  KUPPERSCHMIDT. 

^  Supreme  Court,  Appellate  Diyision,  First  Department.    July  8,  1921.) 

Ciimiiial  law  <&»507  (5)-^Tfaief  not  aecomplice  of  receiver  of  stoleo  goods. 

The  thief  is  not  the  accomplice  of  the  receiver  of  stolen  goods,  and  the 
jury  can  convict  the  receiver  on  testimony  of  the  thief,  without  further 
corroboration,  except  where  the  stealing  of  the  particular  goods  was  in- 
duced or  procured  by  the  receiver,  In  which  case  both  thief  and  receiver 
are  united  in  a  common  plan  to  steal  goods  to  dispose  of  them  to  the 
receiver,  and  the  thief  is  an  accomplice  In  the  receiving. 

Appeal  from  Supreme  Court. 

William  Kupperschmidt  was  convicted  for  a  violation  of  Penal  Law 
(Consol.  Laws,  c.  40)  §  1308,  in  having  received  stolen  property  know- 
ing it  to  have  been  stolen,  and  he  appeals.    Judgment  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Kopp  &  Perlman,  of  New  York  City  (George  Z.  Medalie,  of  New- 
York  City,  of  counsel),  for  appellant. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  S.  John- 
stone, Asst.  Dist.  Atty.,  of  New  York  City,  of  counsel,  and  Felix  C. 
Benvenga,  Asst.  Dist.  Atty.,  of  New  York  City,  on  the*brief),  for  the 
People. 

SMITH,  J.  The  defendant  was  convicted  in  part  upon  the  testi- 
mony of  the  thief  who  stole  the  goods,  and  the  trial  judge  charged 
the  jury  that  the  thief  was  not  an  accomplice  of  the  defendant,  and 
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that  therefore  they  might  convict  upon  the  testimony  of  the  thief, 
without  further  corroboration,  warning  the  jury,  however,  that  they 
should  accept  with  caution  the  testimony  of  one  who  was  before  them 
confessing  his  guilt  This  charge  raises  the  only  question  for  our 
consideration.  It  has  been  held  in  this  state  that  a  thief  is  not  an 
accomplice  of  the  receiver  in  the  crime  of  receiving  stolen  goods. 
People  V.  Cook,  5  Park.  Cr.  R.  351 ;  People  v.  Ammon,  92  App.  Div. 
205,  87  N.  Y.  Supp.  358,  affirmed  179  N.  Y.  540,  71  N.  E.  1135 ;  Peo- 
ple V.  Levine,  140  App.  Div.  910,  125  N.  Y.  Supp.  1137.  And  there 
are  obiter  expressions  to  the  same  effect.  People  v.  Zimmer,  174  App. 
Div.  470,  160  N.  Y.  Supp.  459;  People  v.  Hyde,  156  App.  Div.  628, 
141  N.  Y.  Supp.  1089.  In  the  Third  and  Fourth  Departments,  how- 
ever, it  has  been  held  that  the  thief  is  an  accomplice  of  the  receiver  of 
the  stolen  goods.  See  People  v.  Willard,  159  App.  Div.  19,  143  N.  Y. 
Supp.  1032;  People  v.  Markus,  168  App.  Div.  184,  153  N.  Y.  Supp. 
237;  People  v.  Kudon,  173  App.  Div.  342,  158  N.  Y.  Supp.  817;  Peo- 
ple V.  Ansteth,  84  Misc.  Rep.  356,  146  N.  Y.  Supp.  73. 

In  other  states  we  find  authority  divided.  In  Arizona,  Colorado, 
Georgia,  Indiana,  Iowa,  Minnesota,  Missouri,  New  Jersey,  Oklahoma, 
Oregon,  Tennessee,  and  Utah  the  law  seems  to  be  established  that  the 
thief  is  not  an  accomplice  of  the  receiver  of  stolen  goods,  so  as  to 
require  corroboration  of  his  testimony  as  against  the  receiver.  The 
contrary  rule  seems  to  have  been  held  in  Arkansas,  California,  Illi- 
nois, Kansas,  Pennsylvania,  and  Texas. 

The  cases  in  the  Third  and  Fourth  Department  holding  that  the 
thief  is  an  accomplice  of  the  receiver  of  stolen  goods  contain  no  dis- 
cussion of  the  question,  but  rather  an  assumption  of  the  rule  of  law, 
and  the  discussion  is  confined  to  the  sufficiency  of  the  corroboration. 
Upon  an  examination  of  the  authorities,  and  upon  a  consideration  of 
the  logical  results  of  such  a  holding,  I  am  led  to  the  conviction  that 
the  authorities  in  the  Third  and  Fourth  Department  are  not  well 
founded,  and  that  the  thief  is  not  an  accomplice  of  the  receiver  of 
stolen  goods,  so  that  his  testimony  as  against  such  receiver  does  not 
require  corroboration  within  the  requirements  of  the  criminal  law.  It 
is  difficult,  if  not  impossible,  to  lay  down  any  guiding  principle  which 
will  apply  to  all  cases  in  determining  what  is  an  accomplice  within 
this  provision  of  section  399  of  the  Code  of  Criminal  Procedure.  In 
this  case,  however,  the  conclusion  is  simplified  by  the  nature  of  the 
crime.  The  thief  may  sell  the  goods  to  an  innocent  purchaser,  and  the 
purchaser  is  guilty  of  no  crime.  If  the  sale  be  made  to  a  party  who  has 
knowledge  of  the  fact  that  the  goods  are  stolen,  the  purchaser  is  guilty 
of  a  crime.  To  hold  that  the  thief  is  an  accomplice  in  the  crime  of  crim- 
inally receiving,  if  the  purchaser  has  knowledge  of  the  theft,  and  that  no 
such  crime  is  committed,  either  by  the  purchaser  or  the  thief,  in  the  sale 
of  such  goods,  if  the  thief  does  not  Biow  that  the  purchaser  had  knowl- 
edge of  the  theft,  makes  the  criminality  of  the  thief  in  such  crime  de- 
pendent solely  upon  his  knowledge  of  the  knowledge  of  the  purchaser 
that  the  goods  have  been  stolen.  I  know  of  no  principle  of  the  common 
law  and  of  no  statute  which  makes  the  test  of  criminality  the  knowledge 
of  facts  by  a  third  party.    K  the  thief  is  not  guilty  of  a  crime  in  mak- 
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ing  a  sale  to  an  innocent  third  party,  he  cannot  be  guilty  of  a  crime 
in  making  the  sale  to  a  third  party  with  notice  of  the  fact  that  the 
goods  were  stolen.  One  act  is  morally  as  culpable  as  the  other. 
Where  the  act  is  one  that  is  made  criminal  solely  by  the  knowledge 
of  the  receiver  of  the  goods,  I  cannot  see  by  any  reasonable  rule  of 
law  how  the  thief  can  become  an  accomplice  in  the  crime  which  de- 
pends, upon  such  knowledge. 

The  judgment  should  be  affirmed 

DOWUNG,  J.,  concurs. 

PAGE,  J.  I  concur  in  the  result  of  Mr.  Justice  SMITH'S  opin- 
ion. In  my  opinion  the  thief  is  not  the  accomplice  of  the  receiver  of 
the  goods  stolen,  except  where  the  stealing  of  the  particular  goods  is 
induced  or  procured  by  the  receiver,  in  which,  as  the  main  purpose  of 
the  theft  is  to  dispose  of  the  particular  goods  to  the 'receiver,  and  it  is 
through  his  incitement  and  inducement  that  the  theft  is  committed, 
they  are  both  united  in  a  common  plan  to  steal  goods  for  the  purpose 
of  disposing  of  them  to  the  receiver,  and  therefore  I  am  of  opinion 
that  not  alone  would  the  receiver  be  the  accomplice  of  the  thief  in  the 
larceny,  but  the  thief  would  be  the  accomplice  in  the  receiving. 

In  tfie  case  under  consideration,  the  receiver  merely  advertised  his 
business  by  tellii^g  the  thief  that,  if  he  had  goods  to  dispose  of,  he 
would  take  them  from  him.  There  was  no  inducement  to  the  partic- 
ular theft.  The  evidence  tended  to  show  the  guilty  knowledge  of  the 
receiver,  and  no  corroboration  was  necessary  of  the  thief's  testimony. 

CLARKE,  P.  J.,  and  GREENBAUM,  J.,  concur. 

(197  App.  Div.  489) 

WATEINS  V.  WATKINa 

(Supreme   CJourt,   Appellate   Division,    First   Department     July   %    1921.) 

Marriage  ^=^8(7)— Entered  into  od  promise  of  perfoimanee  of  Jewish 
ceremonial  marriage  annulled  prior  to  consummation  cm  husband's  refusal 
to  permit  Jewish  weddbi^. 

Under  Code  Civ.  Proc.  §  1750,  authorizing  anntUment  of  marriage  where 
consent  of  one  of  the  parties  is  obtained  by  fraud  or  deception,  an  orthodox 
Jewish  girl,  who  was  Induced  to  consent  to  the  performance  of  a  dvfl 
ceremonial  marriage  by  the  husband's  promise  that  a  marriage  eeren^ony 
according  to  the  Jewish  religion  and  rites  should  be  performed  there- 
after, was  entitled  to  an  interlocutory  judgment  of  annulment  under 
section  1774,  prior  to  consummation  of  marriage,  on  husband's  refusal 
after  performance  of  civil  ceremonial  marriage,  to  permit  the  performanoo 
of  a  Jewish  ceremonial  marriage. 

Clarke,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sarah  Watkins,  an  infant,  against  Theodore  Watkins, 
From  a  judgment  entered  upon  a  decision  on  the  trial  of  the  issues 
adjudging  that  she  is  not  entitled  to  an  interlocutory  judgment  an- 
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nulling  the  marriage  between  her  and  defendant,  plaintiff  appeals. 
Judgment  reversed,  and  interlocutory  judgment  of  annulment  entered. 

Argued  before  CLARKE,  P.  J-,  and  LAUGHUN,  SMITH, 
PAGE,  and  MERRELL,  JJ. 

Herman  Turkel,  of  New  York  City,  for  appellant 

LAUGHLIN,  J.  This  is  an  action  for  the  annulment  of  a  marriage 
between  the  plaintiff  and  the  defendant  on  the  ground  of  fraud.  The 
summons  was  duly  served  on  the  defendant,  who  duly  filed  a  notice 
of  appearance  by  attorney,  but  defaulted  in  answering  and  failed  to 
appear  on  the  trial.  On  the  14th  of  November,  1918,  plaintiff,  who 
resided  in  the  borough  of  Manhattan,  New  York,  and  was  18  years 
of  age,  was  requested  by  the  defendant  to  marry  him,  and  she  re- 
fused to  consent,  excepting  upon  condition  that  the  marriage  cere- 
mony should  be  performed  according  to  the  Jewish  religion  and  rites 
and  by  a  rabbi,  and  he  agreed  that  such  a  marriage  ceremony  would 
be  performed  after  a  civil  ceremonial  marriage,  and  also  promised 
her  mother,  who  likewise  gave  her  consent  on  the  same  condition. 
On  that  day,  plaintiff  and  her  mother  went  to  the  City  Hall  pursuant 
to  appointment  with  the  defendant,  and  there  met  him  and  his  mother, 
and  duly  obtained  a  marriage  license,  and  the  plaintiff's  mother 
signed  a  consent  to  the  marriage,  and  the  plaintiff  and  the  defendant 
were  there  duly  married  by  an  alderman.  Plaintiff  testified  that  she 
was  then  18  years  of  age,  and,  if  so,  the  consent  of  her  parents  was 
unnecessary ;  but  doubtless  it  was  required  by  the  city  clerk  as  a  pre- 
cautionary measure,  lest  she  may  have  misrepresented  her  age.  Sec- 
tion 15,  Domestic  Relations  Law,  being  chapter  14  of  the  Consolidat- 
ed Laws,  as  amended  by  Laws  1917,  c.  503. 

The  defendant,  although  repeatedly  requested  after  the  civil  cere- 
mony to  perform  his  promise  for  a  Jewish  ceremonial  marriage,  re- 
fused so  to  do,  and  the  parties  separated,  plaintiff  returning  home 
with  her  mother,  and  the  marriage  was  not  consummated.  Chi  testi- 
mony to  this  effect  by  plaintiff  and  her  mother,  the  trial  court  found 
that  the  plaintiff  was  induced  to  marry  the  defendant  on  the  distinct 
understanding  and  promise  by  him  that  the  civil  marriage  was  to  be 
followed  within  a  period  of  two  or  three  days  by  a  ceremonial  mar- 
riage in  accordance  with  the  Jewish  religion  and  rites  and  by  a 
Jewish  rabbi,  and  that  said  promise  was  made  by  the  defendant  witii 
the  intent  to  deceive  and  defraud  the  plaintiff,  and  with  the  intent  on 
his  part  not  to  carry  out  his  promise  to  have  such  religious  ceremonial 
marriage,  and  that  he  obtained  her  consent  to  the  civil  marriage  by 
said  fraud  and  deceit,  and  that  in  consenting  to  the  civil  ceremonial 
marriage  plaintiff  relied  upon  said  promise  of  the  defendant. 

Section  1750  of  the  Code  of  Civil  Procedure  authorizes,  in  an  action 
by  the  party  defrauded,  among  other  things,  the  annulment  of  a  mar- 
riage on  the  ground  that  the  consent  of  one  of  the  parties  was  obtained 
by  fraud,  and  it  has  been  authoritatively  held  that  this  authorizes  the 
annulment  of  a  marriage  for  any  fraud  or  deception  which  would  in- 
validate or  authorize  the  cancellation  of  any  contract    Di  Lorenzo 
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V.  Di  Lorenzo,  174  N.  Y.  467,  67  N.  E.  63,  63  L.  R.  A.  92,  95  Am.  St. 
Rep.  609;  Svenson  v.  Svenson,  178  N.  Y.  54,  70  N.  E.  120.  In  Di 
Lorenzo  v.  Di  Lorenzo,  supra,  the  Court  of  Appeals  held  that  the 
fraud  which  authorizes  the  annulment  of  a  marriage  under  section 
1750  of  the  Code  of  Civil  Procedure  must  be  material  to  inducing  the 
making  of  the  contract,  and  on  that  point  (174  N.  Y.  at  pages  471, 
472,  and  474,  67  N.  E.  64,  65  [63  L.  R.  A.  92,  95  Am.  St  Rep.  609]), 
after  quoting  the  statutory  provisions,  said : 

"This  language  Is  broad  and  warrants  but  one  reasonable  construction, 
that  the  fraud  must  be  material,  to  that  degree  that,  had  It  not  been  practiced, 
the  party  deceived  would  not  have  consented  to  the  marriage.  •  •  •  The 
free  and  full  consent,  which  is  of  the  essence  of  all  ordinary  contracts,  is 
expressly  made  by  the  statute  necessary  to  the  validity  of  the  marriage  con- 
tract. The  minds  of  the  parties  must  meet  in  one  intention.  It  is  a  general 
rule  that  every  misrepresentation  of  a  material  fact,  made  with  the  intention 
to  induce  another  to  enter  into  an  agreement,  and  without  which  he  would 
not  have  done  so,  justifies  the  court  in  vacating  the  agreement.  It  is  obvious 
that  no  one  would  obligate  himself  by  a  contract,  if  he  knew  that  a  material 
representation,  entering  into  the  reason  for  his  consent,  was  untrue.  There 
is  no  valid  reason  for  excepting  the  marriage  contract  from  the  general  rule. 
•  ♦  •  Our  attention  has  been  called  to  cases  in  the  courts  of  this  state  and 
of  other  states,  which  seem  to  hold  a  different  doctrine  upon  the  subject  of 
the  judicial  annulment  of  a  marriage  contract.  Whatever  may  be  said  in 
explanation,  or  in  differentiation,  I  think  it  is  sufficient  that  we  rely  upon  the 
plain  provision  of  our  statute  and  upon  the  application  to  the  case  of  a  con- 
tract of  marriage  of  those  salutary  and  fundamental  rules,  which  are  appli- 
cable to  contracts  generally  when  determining  their  validity.  If  the  plaintiff 
proves  to  the  satisfaction  of  the  court  that,  through  misrepresentation  of 
some  fact,  which  was  an  essential  element  in  the  giving  of  his  consent  to  the 
contract  of  marriage  and  which  was  of  such  a  nature  as  to  deceive  an  ordi- 
narily prudent  person,  he  has  been  victimized,  the  court  la  empowered  to 
annul  the  marriage." 

In  Domschke  v.  Domschke,  138  App.  Div.  462,  122  N.  Y.  Supp. 
892,  the  court,  in  considering  what  was  fraud  within  the  contempla- 
tion of  a  statute,  quoted  from  Parsons  on  Contracts,  vol.  2  (8th  Ed.) 
p.  895,  as  follows : 

''If  the  fraud  be  such  that,  had  it  not  been  practiced,  the  contract  would 
not  have  been  made,  or  the  transaction  completed,  then  it  is  material  to  it; 
but  if  it  be  shown  or  made  probable  that  the  same  thing  would  have  been 
done  by  the  parties,  in  the  same  way,  if  the  fraud  had  not  been  practiced,  it 
cannot  be  deemed  material." 

It  has  been  held  by  the  trial  courts  in  same  cases  that  the  fraudulent 
misrepresentation  must  be  with  respect  to  a  material  existing  fact, 
and  that  it  is  not  sufficient  where  it  consists  of  a  fraudulent  pixMnise 
with  respect  to  a  future  act  (Schachter  v.  Schachter,  109  Misc.  Rep. 
157,  178  N.  Y.  Supp.  212;  Neletta  v.  Ncletta,  Law  Journal,  June  IS, 
1918),  and  in  others  it  has  been  held  that  such  fraud  as  was  here  al- 
leged and  proved  is  sufficient  (Rubinson  v.  Rubinson,  110  Misc.  Rep. 
114,  181  N.  Y.  Supp.  28;  Cohen  v.  Cohen,  Supreme  Court,  New 
York  County,  Index  No.  35955,  1917). 

Here  plaintiff  and  her  mother  were  orthodox  Jews,  and  the  plain- 
tiff was  within  her  right  in  refusing  to  marry  the  defendant  unless  he 
consented  to  a  marriage  ceremony  performed  in  accordance  wiUi 
her  religion.    Of  course,  if  plaintiff  had  consented  to  the  consumma- 
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tion  of  the  marriage  without  the  performance  of  the  promise  con- 
cerning the  religious  ceremony,  that  would  constitute  a  waiver  of  the 
fraud  and  preclude  the  maintenance  of  the  action,  for  she  would  hec- 
essarily  know  before  consenting  to  such  cohabitation  that  the  de- 
fendant had  been  guilty  of  a  fraud.  Section  1750  of  the  Code  of 
Civil  Procedure;  Di  Lorenzo  v.  Di  Lorenzo,  supra.  Authority  to 
annul  other  contracts  extends  to  fraud  with  respect  to  the  represen- 
tation by  one  of  the  parties  as  to  his  intent  concerning  future  action, 
and  where  a  party  is  induced  to  make  a  contract,  relying  upon  a 
fraudulent  representation  made  by  the  other  party  with  respect  to  his 
intention  concerning  future  action,  but  for  which  consent  to  the  ex- 
ecution of  the  contract  would  not  have  been  given,  that  is  deemed 
a  fraudulent  representation  with  respect  to  a  material  existing  fact 
sufficient  to  warrant  the  annulment  of  a  contract  for  fraud.  Adams  v. 
GiUig,  199  N.  Y.  314,  92  N.  E.  670,  32  L.  R.  A.  (N.  S.)  127,  20  Ann. 
Cas.  910;  RitzwoUer  v.  Lurie,  225  N.  Y.  464,  122  N.  E.  634. 

Here  the  marriage  has  not  been  consummated,  and  I  see  no  reason 
why  it  should  not  be  annulled,  and,  if  that  relief  be  not  afforded, 
plaintiff  will  be  obliged  to  waive  her  religious  scruples  and  consum- 
mate the  marriage  without  the  promised  religious  ceremonial  mar- 
riage, or  remain  bound  to  the  defendant  and  deprived  of  the  free  right 
she  had  to  marry  according  to  her  religion  or  to  remain  single.  ^  Where 
the  marriage  has  not  been  consummated,  it  has  been  held  that  it — 
"is  60  inchoate  and  incomplete  that  the  status  of  the  parties  is  similar  to  that  of 
parties  to  an  executory  contract,  and  it  may  be  annulled  without  violating 
any  considerations  of  public  policy."  Di  Lorenzo  v.  Di  Lorenzo,  supra,  71  App. 
Div.  500,  519,  75  N.  Y.  Supp.  878»  dted  with  approval  in  Svenson  v.  Svenson, 
supra. 

It  follows  that  the  judgment  should  be  reversed,  and  an  interlocu- 
tory judgment  of  annulment  entered,  in  accordance  with  section  1774 
of  the  Code  of  Civil  Procedure.  ^ 

SMITH,  PAGE,  and  MERRELL,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 


RABEE  ▼.  BOSTON  ft  M.  R.  R. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  7,  1^1.) 

L  Coomierce  ^=»8  (6) —Remedy  of  employee  injured  in  interstate  commerce 
under  federal  law. 

An  employee  of  a  railroad  company  engaged  in  Interstate  commerce, 
who  at  the  time  of  an  injury  was  likewise  engaged  in  interstate  commerce, 
or  in  work  so  related  to  it  as  to  be  practically  a  part  of  it,  must  seek 
redress  for  the  injury  under  the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St  S$  8657-8C65),  and  not  under  the  state  Workmen's  Compensation 
Law. 
2.  Commerce  ^=^27  (7) — Switchman  going  to  Mee  held  engaged  in  interstate 
cmnmerce. 

A  member  of  a  railroad  switching  crew,  injured  while  walking  through 
the  yards  from  the  railroad  company's  office  to  an  office  to  which  the 
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crews  reported  for  the  day's  work,  was  engaged  in  interstate  commerce, 
where  he  had  been  switching  interstate  cars  on  the  preceding  day,  and 
the  crew  of  which  he  was  a  member  immediately  after  the  injury  was 
switching  cars  carrying  interstate  freight. 

Appeal  from  State  Industrial  Commissioiu 

Proceeding  uncler  the  Workmen's  Compensation  Law  by  Andrew 
Rabee  for  compensation  for  injuries,  opposed  by  the  Boston  &  Maine 
Railroad.  Compensation  was  awarded  by  the  State  Industrial  Com- 
mission, and  the  employer  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Jarvis  P.  O'Brien,  of  Troy,  for  appellant. 
Charles  D.  Newton,  Atty.  Gen.,  for  respondent. 

VAN  KIRK,  J.  The  employer  is  the  Boston  &  Maine  Railroad. 
The  claiinant  was  a  brakeman  belonging  to  one  of  the  switching  crews 
in  the  employer's  yard  at  Rotterdam  Junction.  Trains  of  cars  were 
brought  into  this  yard  and  placed  on  the  receiving  track.  In  these 
trains  were  mingled  goods  in  interstate  commerce  and  in  intrastate 
commerce.  When  a  train  was  left  upon  the  receiving  track,  the  several 
cars  were  marked  for  their  destination.  The  train  was  then  broken 
up,  and  the  cars  placed  on  the  proper  tracks  for  further  transportation, 
and  going-out  trains  were  made  up.  This  work  was  done  by  the  switch- 
ing crews.  Mr.  Hamilton  was  the  head  of  the  switching  crew  to  which 
the  claimant  belonged,  but  on  the  day  he  wa^  injured  Mr.  Jones  had 
been  substituted  in  Mr.  Hamilton's  place.  Claimant's  work  began  at 
7  o'clock  in  the  morning.  In  the  yard  was  a  shanty,  or  office,  which 
the  claimant  called  "our  office,"  by  which  he  meant  the  office  to  which 
the  crews  reported  for  the  day's  work.  He  was  passing  about  6:45 
a.  m.,  from  the  company's  office  to  "our  office,"  and  while  he  was  in 
the  yard  of  his  employer,  and  crossing  its  tracks,  he  fell  and  received 
the  injuries  on  account  of  which  his  claim  is  made. 

It  is  not  disputed  that  he  was  at  the  time  of  the  injury  in  the  serv- 
ice of  the  company  and  performing  an  act  incidental  to  his  duties  as 
employee.  The  day  before  his  injury  the  claimant  was  switching  inter- 
state cars.  Immediately  after  his  injury  in  the  morning  a  man  was 
substituted  in  claimant's  place  in  his  crew,  and  that  crew  began  its  day's 
work  in  switching  a  train  which  had  come  in  from  Massachusetts 
containing  cars  carrying  interstate  shipments.  The  position  of  the 
appellant  is  that  the  employer  was  eng^aged  in  interstate  commerce  and 
the  claimant  was  employed  in  interstate  commerce  at  the  time  of  the  in- 
uiT,  and  therefore  the  claim  is  not  within  the  jurisdiction  of  the  State 
ncfustrial  Commission.  No  answering  brief  or  argument  is  pre- 
sented on  behalf  of  the  State  Industrial  Commission  or  the  claimant 

[1]  The  employer  was  engaged  in  interstate  commerce.  If  the 
claimant  at  the  time  of  the  injury  was  engaged  in  interstate  commerce, 
or  in  work  so  related  to  it  as  to  be  practically  a  part  of  it,  his  redress 
must  be  sought  under  the  federal  Employers'  Liability  Act  (U.  S. 
(!!omp.  St.  §§  86S7-866S).  No  state  statute  can  impose  any  other  or 
different  liability.     Second  Employers'  Liability  Cases,  223  U.  S.  1, 
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51,  32  Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44;  New  York 
Central  R.  R.  Co.  v.  White,  243  U.  S.  188,  192,  37  Sup.  Ct.  247,  61  L. 
Ed.  667,  L.  R.  A.  1917D,  1,  Ann.  Cas.  1917D,  629;  Shanks  v.  D.,  L. 
&  W.  R.  R.,  239  U..  S.  556,  558,  36  Sup.  a.  188,  60  L.  Ed.  436,  L.  R. 
A.  1916C,  797;  New  York  Central  R.  R.  Co.  v.  Winfield,  244  U.  S.  147, 
37  Sup.  Ct.  546,  61  L.  Ed.  1045,  L.  R.  A.  1918C,  439,  Ann.  Cas.  1917D, 
1139.  In  applying  this  test  the  Supreme  Court  of  the  United  States 
has  held  that  employment  in  interstate  commerce  exists  where  a  car 
repairer  is  replacing  a  drawbar  in  a  car  then  in  use  in  such  conunerce 
(Walsh  V.  New  York,  New  Haven  &  Hartford  R.  R.,  223  U.  S.  1,  32 
Sup.  Ct.  169,  56  L.  Ed.  327,  38  L.  R.  A.  [N.  S.]  44);  where  a  fireman 
is  walking  ahead  of  and  piloting  through  several  switches  a  locomotive 
which  is  to  be  attached  to  an  interstate  train  and  to  assist  in  moving  the 
same  up  a  grade  (Norfolk  &  Western  Ry.  v.  Earnest,  229  U.  S.  114, 
33  Sup.  Ct.  6S4,  57  L.  Ed.  1096,  Ann.  Cas.  1914C,  172) ;  where  a  work- 
man about  to  repair  a  bridge  regularly  used  in  interstate  transportation 
is  carrying  from  a  tool  car  to  the  bridge  a  sack  of  bolts  needed  in  his 
work  (Pedersen  v.  Del.,  Lack.  &  West.  R.  R.,  229  U.  S.  146,  33  Sup. 
Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153);  where  a  clerk  is  on 
his  way  through  a  railroad  yard  to  meet  an  inbound  interstate  freight 
train  and  to  mark  the  cars  so  the  switching  crew  will  know  what  to  do 
with  them  when  breaking  up  the  train  (St.  Louis,  San  Francisco  & 
Texas  Ry.  v.  Scale,  229  U.  S.  156,  33  Sup.  Ct.  651,  57  L.  Ed.  1129, 
Ann.  Cas.  1914C,  156);  where  a  fireman,  having  prepared  his  engine 
for  a  trip  in  interstate  commerce,  and  being  about  to  start  on  his  run,  is 
walking  across  adjacent  tracks  on  an  errand  within  his  duties  (North 
Carolina  R.  R.  v.  Zachary,  232  U.  S.  248,  34  Sup.  Ct.  305,  58  L.  Ed. 
591,  Ann.  Cas.  1914C,  159) ;  and  where  a  brakeman  on  a  train  carrymg 
cars  of  both  interstate  and  intrastate  freight  is  assisting  in  placing  the 
intrastate  cars  on  a  side  track  at  an  intermediate  station  (New  York 
Central  R.  R.  v.  Carr,  238  U.  S.  260,  35  Sup.  Ct.  780,  59  L.  Ed.  1298). 

In  Erie  Railroad  Co.  v.  Winfield,  244  U.  S.  170,  37  Sup.  Ct.  556, 61  L. 
Ed.  1057,  Ann.  Cas.  1918B,  662,  the  employee  was  in  charge  of  a  switch 
engine  in  the  employer's  yard  at  Croxton,  N.  J.,  and  was  switching 
freight  cars  about  the  yard.  In  some  the  freight  was  interstate,  and  in 
others  intrastate,  and  in  still  others  it  was  of  both  classes.  Ift  concluding 
his  work  for  the  day  the  employee  took  his  engine  to  the  place  where  it 
was  to  remain  for  the  night  and  started  to  leave  the  yard.  His  route 
lay  across  some  tracks,  and,  while  passing  over  one,  he  was  struck  by 
an  engine  and  received  injuries  from  which  he  soon  died.  The  court 
held  that,  in  leaving  the  carrier's  yard  at  the  close  of  his  day's  work, 
the  deceased  was  but  discharging  a  duty  of  his  employment  (citing 
North  Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  248,  260,  34  Sup.  Ct. 
305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159),  and  that  he  was  employed  at 
the  time  of  his  injury  in  interstate  commerce ;  that  his  emplo3mient  also 
extended  to  intrastate  commerce  was  for  present  purposes  of  no  im- 
portance ;  that  the  Compensation  Law  of  the  state  of  New  Jersey  (P. 
L.  1911,  p.  134,  as  amended  by  P.  L.  1913,  p.  309)  did  not  apply  and  that 
the  case  came  within  the  federal  Employers'  Liability  Act. 

[2]  If  the  claimant,  at  the  time  of  his  injury,  should  be  consideresd 
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as  not  yet  having  entered  upon  his  duties  and  employment,  of  course 
iiis  claim  falls ;  but  this  position  is  not  taken  by  the  appellant  Under 
the  authority  of  Erie  Railroad  v.  Winfield,  supra,  it  should  be  held 
that  he  was  at  the  time  he  was  injured  performing  an  act  incidental 
to  his  emplo)rment ;  and,  if  so,  then  his  emplo3rment  was  that  which  the 
crew  of  which  he  was  a  member  immediately  entered  upon,  namely,  the 
switching  of  cars  carrying  interstate  freight.  Having  been  so  employ- 
ed, compensation  cannot  be  awarded  him  under  the  New  York  state 
statute  (Consol.  Laws,  c.  67),  and  the  award  must  be  reversed.  All  con- 
cur. 


(197  App.  Dlv.  671) 

PARK  &  POLLARD  CO.  v.  INDUSTRIAL  FIRE  INS.  CO. 

(Supreme  Court,  Appellate  Diylsion,  First  Department.    July  8,  1021.) 

1.  Insunuice  ^=»136  (3) —Insurer  entitled  to  set  up  as  defense  noneomirfiMiwi 

by  plaintiff  with  eonditioo  precedent. 

In  an  action  on  a  policy  of  fire  Insurance  brought  by  the  holder  of  an- 
other policy  part  of  which  was  reinsured  by  defendant,  defendant 
held  entitled  to  set  up  as  a  defense  to  the  action  nonperformance  by 
plaintiff  of  the  condition  precedent  to  defendant's  Issuance  of  its  poUcy 
that  the  other  poUcy  be|  surrendered. 

2.  Cancellatioo  of  insUuments  €==>13— Defendant  insurer  entitled  to  assert 

eounterelaim  for  rescission  of  policy  because  of  doubt  as  to  right  to  assert 
absolute  defense. 

There  being  doubt  as  to  the  right  of  defendant  fire  insurer  to  assert 
as  a  defense  to  the  action  a  certain  condition  of  facts  tending  to  show 
plaintiff  had  not  complied  with  a  condition  precedent  to  issuance  of 
policy  to  him,  defendant  insurer  is  entitled  to  assert  on  the  f^cts  alleged 
its  counterclaim  for  rescission  of  the  contract  on  tender  of  the  amount 
received  for  premium  that  the  whole  issue  may  be  presented  to  the  court 

3.  Limitation  of  actions  <3=»130( 7)— Statute  of  limitations  extended  where 

action  in  United  States  court  dismissed. 

The  statute  of  limitations  against  plaintiff  holder. of  a  fire  policy  under 
Code  Civ.  Proc.  S  405,  was  extended  for  one  year  after  plaintiff's  action 
against  defendant  insurer  was  terminated  in  the  United  States  court, 
where  originaUy  brought,  when  dismissed  for  want  of  Jurisdiction. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Park  &  Pollard  Company  against  the  Industrial  Fire 
Insurance.  Company.  From  an  order  sustaining  plaintiflF's  demurrer 
to  the  second  defense  in  defendant's  answer  as  insufficient  in  law,  and 
also  as  to  defendant's  counterclaim,  defendant  appeals.  Order  re- 
versed, and  demurrers  overruled,  with  leave  to  plaintiff  to  reply  to 
counterclaim  in  20  days. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Prentice  &  Townsend,  of  New  York  City  (Robert  Kelly  Prentice, 
of  New  York  City,  of  counsel),  for  appellant. 

William  Otis  Badger,  Jr.,  of  New  York  City  (Joseph  Thurlow 
Weed,  of  New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  [1]  This  action  is  brought  upon  a  policy  of  fire  in- 
surance.   It  seems  that  the  plaintiff  had  a  policy  of  fire  insurance  in 
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the  Stuyvesant  Insurance  Company  for  the  sum  of  $11,000.  Part  of 
this  insurance  was  reinsured  by  this  defendant.  This  insurance  pol- 
icy was  renewed  by  the  Stuyyesant  Fire  Insurance  Company.  There- 
after the  agent  of  the  plaintiff  came  to  the  defendant  and  asked  for 
a  policy  in  this  defendant  company.  This  defendant  informed  the 
agent  of  the  renewal  by  the  Stuyvesant  Company  and  its  interest  in 
this  renewal  as  a  reinsurer,  and  it  was  thereupon  agreed  that  this  pol- 
icy would  be  given  upon  condition  that  the  renewal  policy  in  the  Stuy- 
vesant Insurance  Company  would  be  surrendered  and  canceled.  It  is 
alleged  that  that  StU3rvesant  Insurance  Company  policy  never  was 
surrendered,  and  therefore  that  the  condition  precedent  to  the  liability 
of  the  defendant  has  never  been  performed,  and  the  defendant  is  en- 
titled to  set  this  up  as  a  defense  to  the  action,  and  this  I  think  is  true. 
The  order  sustaining  the  plaintiff's  demurrer  to  the  second  affirmative 
defense  was  error  and  should  be  reversed, 

[2]  As  to  the  order  ov«rruli^  the  counterclaim  a  somewhat  dif- 
ferent question  is  presented.  Ine  counterclaim  is  based  upon  the 
same  facts  as  are  alleged  in  the  second  defense  and  the  additional 
fact  that  the  premium  upon  the  policy  has  been  tendered  to  the  plain- 
tiff, which  the  plaintiff  has  refused  to  receive.  The  counterclaim 
does  not  assert  in  so  many  words  that  the  contract  has  been  rescind- 
ed, but  asks  the  aid  of  equity  to  rescind  the  contract  upon  the  tender 
of  the  amount  received  for  premium  and  upon  the  facts  substantially 
alleged  in  the  second  defense.  In  the  second  defense,  however,  is 
the  denial,  which  is  broad  enough  to  include  the  denial  that  the  pre- 
mium was  ever  paid.  This  denial  did  not  appear  in  the  counterclaim 
as  asserted.  It  may  be  that,  in  order  to  defend  this  action  on  the 
ground  of  the  tender  of  the  premium  paid,  the  tender  would  have  to 
be  kept  good.  In  an  affirmative  action  to  rescind,  however,  the  alle- 
gation of  a  tender,  with  an  allegation  of  readiness  to  pay  the  money 
in  case  a  rescission  is  decreed,  would  seem  to  be  sufficient.  If  there  be 
any  doubt  as  to  the  rights  of  the  defendant  to  asseft  this  as  a  defense 
to  the  action,  the  defendant  is  entitled  to  assert  this  counterclaim  also 
upon  the  facts  alleged,  that  the  whole  issue  may  be  presented  to  the 
court.  Upon  a  demurrer  to  the  counterclaim,  therefore  the  court  will 
not  leave  the  defendant  to  a  defense  which  may  possibly  be  inade- 
quate. The  order,  therefore,  sustaining  the  demurrer  to  the  counter- 
claim should  also  be  reversed  and  the  demurrer  overruled.  These 
questions  were  not  raised  in  the  case  of  the  Insurance  Company  of 
the  State  of  Pennsylvania  against  this  plaintiff,  decided  by  this  court 
in  190  App.  Div.  389,  180  N.  Y.  Supp,  143.  That  case  was  decided 
upon  two  grounds,  first,  for  the  lack  of  privity  between  the  plaintiff 
in  that  action,  who  was  merely  a  reinsurer,  and  this  plaintiff,  who  was 
there  the  defendant.  It  was  also  stated  in  the  opinion  that  the  plain- 
tiff in  that  action,  as  well  as  the  defendant  in  this  action,  has  an  ade- 
quate remedy  at  law  in  defending  an  action  brought  for  the  policy. 
The  facts  in  relation  to  the  tender  as  asserted  in  this  counterclaim, 
however,  did  not  appear  in  that  case,  so  that  the  question  here  pre- 
sented differs  from  the  question  there  decided. 
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[3]  There  is  a  further  claim  in  this  case,  and  that  is  that  this  de- 
murrer searches  the  pleadings  and  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  that  the  complaint  shows 
upon  its  face  that  the  statute  of  limitations  is  a  good  defense,  which 
statute  as  contained  in  the  policy  is  asserted  in  the  defendant's  answer. 
In  this  T  do  not  agree.  The  action  was  brought  in  the  United  States 
court  by  this  plaintiff  against  this  defendant  upon  this  policy.  This  was' 
dismissed  for  want  of  jurisdiction.  In  Gaines  v.  City  of  New  York, 
215  N.  Y.  541,  109  N.  E.  594,  L.  R.  A.  1917C,  203,  Ann.  Cas.  1916A. 
259,  it  was  held  by  the  Court  of  Appeals,  where  an  action  was  brought 
in  the  Citv  Court,  which  had  no  jurisdiction,  that  nevertheless  the  case 
came  within  section  405  of  the  Code,  and  under  the  reasoning  of  that 
case  I  think  that  Solomon  v.  Bennett,  62  App.  Div.  56,  70  N.  Y.  Supp. 
856,  must  be  deemed  to  be  overruled.  I  think,  therefore,  that  such  time 
was  properly  taken  out,  and  that  the  statute  of  limitations  was  extended 
for  one  year  after  the  action  was  terminated  in  the  United  States  court. 
The  action  was  not  brought  within  one  year  after  by  reason  of  the  in- 
junction which  was  granted  which  confessedly  should  be  taken  out 
of  the  time,  so  that  I  think  the  action  was  brought  within  the  proper 
time. 

Order  reversed,  with  $10  costs  and  disbursements,  and  demurrers 
overruled,  with  $10  costs,  with  leave  to  plaintiff  to  reply  to  counter- 
claim in  20  days,  upon  payment  of  such  costs.    All  concur. 


(107  App.  Dlv.  865) 

In  re  GILBERT. 

(Supreme  Court,  Appellate  Division,  Second  Department.     July  22,  1921.) 

1.  WiUs  <&^330(1)— Definite  statement  of  particular  issues  prasented  is  re> 
quired. 

In  a  proceeding  to  probate  a  will  of  a  woman  who  was  paralyzed  and 
could  only  communicate  to  others  by  means  of  signs  indicating  affirma- 
tive or  negative  answers  to  questions,  the  charge  should  not  only  have 
stated  the  general  rules  established  for  determining  the  factum  of  a  will, 
but  also  a  precise  and  definite  statement  of  the  particular  issued  present- 
ed by  the  evidence  In  the  particular  case. 

Z.  WiUs  <^»55  (5) —Finding  that  testatrix  eonld  reeaU  natural  objects  of 
bounty  against  weiglit  of  evidence. 

Where  testatrix  who  was  paralyzed  and  able  to  communicate  her 
wishes  only  by  means  of  signs  indicating  aflSrmative  or  negative  answers 
to  direct  questions  and  questions  asked  her  as  to  her  desire  to  make  be- 
quests to  designated  persons  omitted  a  stepdaughter  and  institutions  to 
which  she  had  previously  indicated  an  intention  to  make  bequests,  the 
finding  of  testamentary  capacity  so  far  as  it  included  a  finding  that  she 
was  able  to  recall  the  natural  objects  of  her  bounty  or  was  aided  to  so 
recall  them,  and  that  she  understood  that  the  stepdaughter  and  such 
Institutions  were  thereby  cut  off  as  beneficiaries,  was  against  the  weight 
of  the  evidence. 

3.  Wills  <&=>166(  8) —Circumstances  held  to  show  undue  influence. 

Where  a  testatrix  was  able  to  communicate  her  wishes  only  by  means 
of  signs  indicating  affirmative  or  negative  answers  to  direct  questions, 
and  the  residuary  legatee,  who  was  the  prime  mover  In  procuring  the 
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execution  of  the  wUl,  prepared  a  list  of  possible  benefldaries  as  to  which 
she  was  questioned,  without  consulting  her  friends  who  were  In  the 
house,  and  without  Including  a  stepdaughter  or  institutions  to  which 
she  had  Indicated  an  Intention  to  nmke  bequests,  a  finding  that  the 
will  was  not  executed  through  undue  influence  was  against  the  weight  of 
the   erldence. 

4.  Trial  <&==>248— Instruction  should  apply  legal  principles  to  the  facts. 

A  trial  judge's  duty  is  not  discharged  by  a  charge  stating  in  language, 
however  technically  correct,  the  general  principles  of  the  kind  of  ac- 
tion being  tried,  without  making  the  least  attempt  to  apply  such  prin- 
ciples to  the  facts  of  the  particular  case  as  the  jury  might  And  them 
proven. 

5.  Appeal  and  error  ^=»263(1) — Charge  not  applying  principles  to  facts  held 

to  require  new  trial,  though  not  excepted  to. 

In  a  proceeding  to  probate  the  will  of  a  testatrix  who  was  paralyzed 
and  able  to  communicate  her  wishes  only  by  means  of  signs  indicating 
affirmatiye  or  negative  answers  to  direct  questions,  a  charge  stating  only 
general  rules  for  determining  the  factum  of  a  will  without  reference  to 
the  facts  of  the  case  or  their  applicability  thereto,  though  not  excepted  to, 
Jield  such  substantial  error  in  fact  as  of  itself  to  require  a  new  triaL 

Appeal  from  Surrogate's  G^urt,  Kings  County. 

Petition  by  Francis  H.  Gilbert  to  prove  the  last  will  and  testament 
of  Hannah  E.  Taylor,  deceased.  From  a  decree  admitting  a  cer- 
tain paper  writing  to  probate  as  the  last  will  of  thd  said  testatrix,  said 
decree  being  based  upon  a  verdict  of  the  jury  at  a  trial  held  in  Sur- 
rogate's Court,  which  verdict  answered  in  the  affirmative  to  the  first 
two  and  in  the  negative  to  the  last  of  the  three  questions  ordinarily 
submitted  to  a  jury  in  such  a  contest,  two  nieces  of  the  alleged  tes- 
tatrix, who  are  among  her  heirs  at  law,  and  others  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  MANNING,  JJ. 

Samuel  F.  Edmead,  of  New  York  City,  for  appellants  Elizabeth 
Chandler  and  Lottie  Green. 

Francis  P.  Callahan,  of  BrooWyn,  special  guardian  for  infant  ap- 
pellants. 

R.  M.  Cahoone,  of  Brooklyn  (Frederick  H.  Chase,  of  Brooklyn,  on 
the  brief),  for  respondent. 

MILLS,  J.  The  decedent,  a  colored  woman,  died  in  the  borough 
of  Brookl3m  on  July  10,  1919,  at,  the  age  of  over  70  years.  Her 
exact  age  appears  to  have  been  unknown,  but  her  apparent  age  was 
at  least  70.  She  left  property,  real  and  personal,  of  the  value  of 
about  $30,000.  She  was  a  widow,  with  no  child  or  relative  nearer 
than  nieces.  Apparently  somewhat  late  in  life  she  married  a  widow- 
er with  one  child,  a  daughter,  with  whom  she  seems  not  to  have  har- 
monized. The  husband  predeceased  her  on  December  9,  1917,  They 
had  made  mutual  wills,  and  by  his  will  she  acquired  his  entire  es- 
tate, which  I  understand  from  the  statements  of  counsel  upon  the 
argument  constituted  the  bulk  of  her  estate  at  her  death.  The  step- 
daughter, evidently  being  grown  and  married,  contested  her  father's 
will;    but  the  contest  resulted  in  the  widow's  favor,  sustaining  the 

^ssFor  otber  casoB  see  Bam«  topic  A  KGT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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will.  It  ended  only  a  few  months  before  her  death,  and  Mr.  Chase, 
hereinafter  referred  to,  was  her  attorney  throughout  it,  as  he  also 
was  in  another  lawsuit  which  she  had  with  a  third  party  at  about  the 
same  time.  The  paper  propounded  herein  upon  its  face  appears  to 
have  been  executed  on  the  7th  day  of  July,  1919,  three  days  before 
her  death.  She  was  stricken  witii  paralysis  the  early  morning  of 
July  4th  preceding,  being  entirely  paralyzed  upon  her  right  side; 
and  she  so  remained,  speechless  and  helpless,  until  her  death,  ex- 
cept for  some  minor  movements  upon  her  left  side.  The  old  family 
physician.  Dr.  Frederick  M.  Jacobs,  a  colored  man,  who  had  been  the 
physician  for  her  husband  and  earlier  for  some  years  the  pastor  of 
their  church,  was  at  once  called  in  to  attend  her.  He  found  her  ut- 
terly paralyzed  as  above  stated  and  in  a  semiconscious  condition, 
so  that  he  could  get  from  her  no  sign  of  recognition.  He  saw  her 
again  on  the  5th,  and  found  her  condition  unimproved.  Then,  being 
obliged  to  be  absent  for  a  few  days,  he  requested  Dr.  McCoy  to 
attend  her  in  his  absence,  and  she  died  before  he  returned.  It  is 
not  clear  how  Dr.  Jacobs  came  to  select  Dr.  McCoy,  but  there  is  noth- 
ing to  indicate  that  Gilbert,  hereinafter  referred  to,  had  anything  to 
do  with  that.  McCoy  had  been  .for  several  years  an  alienist,  but  in 
general  private  practice  for  a  few  years.  Apparently  his  selection 
to  attend  this  woman  was  quite  happy,  at  least  from  one  point  of 
view,  for  according  to  his  testimony  he  very  speedily  solved  the 
problem  of  communication  with  her,  which  her  old  physician  had 
found  insoluble.  The  paper  was  signed,  as  witnesses,  by  Mr.  Chase, 
Mr.  O'Dougherty,  a  lawyer  assistant  in  Chase's  office,  and  Dr.  Mc- 
Coy. All  three  were  examined  at  length  at  the  trial.  Their  version 
was  the  following,  taken  by  me  chiefly  from  the  testimony  of  the 
doctor,  which  was  corroborated  by  the  other  two,  except  in  the  par- 
ticulars hereinafter  designated: 

Dr.  McCoy  was  an  entire  stranger  to  her,  and  visited  her  first  about 
noon  on  July  5th.  He  found  her  ••in  bed  and  paralyzed  as  above 
stated.  Her  condition  then  appeared  to  him  to  be  hopeless.  He  pro- 
ceeded forthwith  to  establish  a  system  of  communicating  with  her 
by  directing  her  to  answer  his  questions  by  raising  one  finger  of  the 
left  hand,  which  she  could  move  to  some  extent,  for  "Yes,"  and  two 
fingers  for  "No."  Upon  his  first  test  she  responded  by  raising  the 
one  finger,  indicating  that  she  understood.  Then  to  make  assurance 
doubly  sure  he  instructed  her  to  respond  by  doubling  the  signal; 
that  is,  not  only  raising  the  finger,  but  by  blinking  her  eyes  once  for 
the  affirmative  and  twice  for  the  negative.  It  may  be  pertinent  to 
inquire  why  the  double  test,  if  the  response  to  the  first  had  been  so 
prompt  and  complete.  Having  thus  established  his  system  of  com- 
munication, the  doctor,  a  perfect  stranger  to  the  woman  and  her 
affairs  as  he  was,  proceeded  forthwith  to  ask  her  if  she  had  made  a 
will,  and  then,  receiving  from  her  the  negative  response  by  the  rais- 
ing of  the  two  fingers  and  the  double  blinking  of  the  eyes,  he  fur- 
ther asked,  "Do  you  wish  to  make  a  will  ?  "  to  which  question  she  gave 
the  instructed  affirmative  response.  Here  natural  curiosity  at  least 
prompts  the  inquiry:     What  business  of  his  was  that?     The  only 
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answer  to  this  question  is  the  doctor's  statement  that,  when  he  ar- 
rived, one  of  the  colored  women  with  her  told  him  that  she  had  been 
going  to  make  a  will  and  had  not  made  it.    Who  the  woman  was  does 
not  appear.    At  any  event  there  is  no  suggestion  that  any  request 
was  made  that  the  doctor,  a  perfect  stranger,  should  precipitate  him- 
self as  an  actor  into  the  matter.    On  the  following  day,  at  about  noon, 
he  returned  and  found  her  condition  unchanged.    At  once  he  resumed 
the  will  question,  but,  apparently  to  make  assurance  trebly  sure,  he 
instructed  her  to  add  another  sign  to  her  response  by  lifting  her  left 
knee  once  for  the  affirmative  and  twice  for  the  negative.    Then  he 
proceeded  forthwith  to  put  to  her  the  same  identical  will  questions 
which  he  had  asked  on  the  previous  day,  and  he  received  from  her 
the  same  responses,  only  they  were  given  by  the  treble  signs  instead 
of  the  double  ones.     The  doctor  ends  his  testimony  at  that  point 
with  these  laconic  words,  "That  ended  that  visit."    As  to  the  next 
step  in  the  factum,  the  doctor  and  Chase  are  somewhat  at  variance, 
and  I  proceed  according  to  the  latter^s  narrative.    During  the  morning 
of  the  next  day,  July  7th,  Gilbert  called  Mr.  Chase  at  his  office  upon 
the  telephone,  and  told  him  that  Dr.  McCoy  wanted  him  (Chase) 
to  call  him  (the  doctor)  up;    but,  somewhat  strange  to  say,  Chase 
could  not  remember  what  Gilbert  told  him  McCoy  wanted  to  see  him 
(the  lawyer)  for.    Here  it  may  well  be  noted  that  Chase  and  McCoy 
had  had  no  previous  acquaintance.     Chase  says  that,  having  called 
McCoy  up,  he  told  him  that  Gilbert  had  asked  him  to  do  so,  and  that 
he  (Chase)  asked  the  doctor  what  he  wanted;   whereas  the  doctor 
says  that  Chase  merely  asked  him  if  Mrs.  Taylor  was  capable  of 
making  a  will.    The  important  point  here  is  that  it  is  plain  that  Gil- 
bert was  the  prime  mover  in  producing  the  factum  of  the  will.    At 
any  rate,  Chase,  with  his  assistant,  about  noon  went  to  the  doctor's 
office,  and  with  him  proceeded  to  Mrs.  Taylor's  house.    There  they 
met  Gilbert  outside,  evidently  waiting  for  them.    They  found  in  her 
bedroom  some  ten  or  twelve  colored  women  and  one  or  two  colored 
men,  evidently  her  old  church  friends,  for  she  had  been  quite  prom- 
inent and  even  an  officer  in  the  colored  church.     The  three  lost  no 
time,  but  started  in  at  once  by  ordering  the  entire  company  from  the 
room,  and  for  a  wonder  went  so  far  in  the  effort  to  secure  entire  se- 
crecy as  to  disconnect  the  telephone.     Why  all  this?  it  may  here  be 
asked.     It  would  seem,  at  least  at  first  impression,  that  the  aged 
woman  in  her  half  moribund  condition  needed,  if  ever,  the  aid  and 
the  presence  of  at  least  some  of  her  old  and  trusted  friends.    Chase's 
explanation  for  that  proceeding  is  that  he  wanted  to  secure  against 
the  possibility  of  any  undue  influence.     Tastes  difJFer,  and  I  would 
have  thought  that  the  procedure  taken  was  the  very  one  likely  to 
invite  that  charge.     Then  the  doctor,  with  his  previously  designed 
and  instructed  tests,  proceeded  to  ascertain  if  she  knew  Chase  and 
his  assistant ;  and  to  each  inquiry  she  responded  by  giving  the  three- 
fold affirmative  signal.    Then  he  proceeded  for  the  third  time  to  put 
to  her  his  two  stereotyped  will  questions— had  she  made  a  will,  and 
did  she  wish  to  make  one — and  received  from  her  the  double  three- 
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fold  response  to  the  first  inquiry,  and  the  single  like  response  to  the 
second.  Then  came  the  ditticulty,  and  that  was  to  ascertain  her 
testamentary  intentions ;  and  somehow  the  three  who  were  alone  with 
her  hit  upon  this  method,  namely,  to  procure  from  Gilbert  a  list  of 
possible  or  probable  beneficiaries,  and  then  to  ask  her  as  to  each  one, 
"Do  you  want  to  give  him  or  her  (naming)  anything?"  and  if  by 
the  accepted  signs  she  said  "Yes,"  then  to  ask  her  how  much  by  be- 
ginning with  the  suggestion  of  $100  and  asking  her  in  succession  for 
each  ascending  $100  until  she  responded  in  the  negative.  Accordingly 
Chase  called  Gilbert  up  into  the  hall  outside  the  room  and  got  such 
a  list  from  him.  No  effort  was  made  to  ask  for  any  suggestion  in  that 
line  or  at  all  from  any  of  the  other  numerous  company  of  friends 
who  had  been  ordered  below.  Here  it  may  well  be  noted  that  Chase 
had  been  Gilbert's  attorney  for  many  years,  and  Chase  had  discussed 
with  him  and  Mrs.  Taylor  the  proposition  of  the  will  some  time  be- 
fore. Thus  equipped,  the  three,  still  alone  with  the  woman,  resumed 
the  task  of  will  making.  From  the  list  so  furnished  by  Gilbert^  they 
put  to  her  as  to  each  one  named  therein  the  question,  '*Do  you  wish  to 
give  to  him  or  her  (naming)  anything?"  To  most  of  those  named 
she  gave  the  negative  reply  by  the  doiAle  treble  signs ;  but  as  to  three 
she  gave  the  affirmative  response  by  the  single  treble  signs,  although 
as  to  one  of  them,  Mrs.  Burch,  she  first  gave  the  negative,  but  later  the 
affirmative.  As  to  the  three,  she  indicated  by  her  repeated  such  re- 
sponses the  hundreds  as  follows:  Mrs.  Walker,  $300,  Mrs.  Mat- 
tocks, $500,  and  Mrs.  Burch,  $400— or  $1,200  in  all.  Then  the  fol- 
lowing question  was  put  to  her  plump  and  square  bv  Chase,  "Do 
you  wish  the  remainder  of  your  estate  to  be  left  to  Mr,  Gilbert?" 
and  she  answered  by  raising  the  one  finger,  blinking  the  eyes  once,  and 
by  raising  the  left  knee.  Then  the  assistant,  having  heard  and  seen 
it  all,  at  once  wrote  out  the  will  accordingly.  Chase  then  read  it  over  to 
her  and  asked  her  if  it  was  all  right,  or  if  it  was  her  last  will  and  testa- 
ment, and  if  she  wanted  the  three  to  sign  as  witnesses,  to  all  of  which 
inquiries  she  separately  replied  by  giving  the  affirmative  signals ;  and 
then  the  doctor  took  her  left  hand  in  his  own  and  with  it  made  the 
cross,  and  the  witnesses  signed,  and  the  action  was  complete  and  the 
.  will  made,  provicjed  we  so  determine.  I  have  taken  pains  to  go  over 
the  various  acts  imputed  to  her  at  that  time  by  the  narrative,  and  find 
that  she  then  in  the  course  of  the  making  of  the  will  raised  her  finger 
44  times,  and  blinked  her  eyes  and  raised  her  left  knee  each  the 
same  number  of  times,  making  132  different  movements  of  parts  of 
her  body.  Mr.  Chase  testified  that  some  few  days  before,  two  or 
three  weeks,  she  had  talked  with  him  in  the  presence  of  Gilbert  about 
making  her  will;  and  in  a  different  part  of  his  testimony  he  said 
that  she  then  told  him  that  she  intended  to  make  Gilbert  her  residuary 
legatee,  and  did  not  intend  to  give  her  relatives  anything. 

It  was  proven  by  her  old  pastor  and  physician,  and  by  others  of  her 
old  friends,  that  she  had  told  them  that  she  intended  to  leave  in  her 
will  bequests  to  the  church  of  which  she  had  long  been  an  official 
and  evidently  a  devout  member,  and  also  to  the  Old  Folks'  Home, 
the  Home  for  the  Colored  Aged,  and  the  Young  Women's  Christian 
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Association.  In  the  making  of  the  will  no  inquiry  was  addressed  to 
her  to  ascertain  if  she  wanted  to  leave  anything  to  any  of  those  in- 
stitutions, nor  were  they  at  all  called  to  her  attention.  While  she 
had  had  the  contest  with  her  husband's  daughter  over  his  will,  she 
had  afterwards  told  several  of  her  friends  that  she  still  meant  to 
leave  something  to  the  daughter  in  her  will,  as  her  husband  had 
wished  her  to  do  so.  The  daughter  was  in  no  way  called  to  her 
attention  during  the  making  of  the  will.  Evidently  Gilbert's  list 
did  not  contain  the  name  of  the  daughter  or  of  any  of  those  insti- 
tutions. It  is  perhaps  a  significant  fact  that  Mr.  Chase  threw  away 
or  destroyed  the  list  which  Gilbert  gave  him.  Gilbert  was  no  relation 
of  Mrs.  Taylor,  but  was  a  cousin  by  marriage  of  one  of  her  grand- 
nieces  ;  but  he  had  aided  her  in  her  Htigations. 

It  will,  I  think,  be  conceded  by  any  one  that  the  case,  even  as  thus 
presented  for  the  proponent,  was  a  most  remarkable  one;  at  least 
in  all  my  experience  at  the  bar  and  upon  the  bench  I  have  never  read 
of  anything  like  it  outside  of  fiction.  The  only  precedent  for  such 
will  making  which  has  come  to  my  attention  is  an  incident  given  in 
Dumas'  novel  entitled  "The  Count  of  Monte  Cristo,"  volume  2,  chap- 
ter 59.  In  that,  however,  the  notary  conducting  the  proceeding  first 
applied  to  the  paralytic  the  test  as  to  knowledge  of  property,  and 
even  required  the  evidences  of  property  to  be  produced,  and  also 
there  the  making  was  by  a  single  sign,  the  movement  of  the  eyelids ; 
whereas  here  the  doctor  and  the  lawyer*  presiding  made  no  such  test, 
and  required  from  the  semiconscious  woman  three  successive  bodily 
signals  for  each  testamentary  act  therein,  perhaps  illustrating  the 
truth  of  the  maxim,  "Truth  is  stranger  than  fiction."  Here  again 
we  may  inquire  why  the  supercaution  of  the  three  signals. 

For  the  contestants  there  was  evidence,  given  by  the  former  doc- 
tor, Jacobs,  and  by  other  old  friends  who  visited  her  each  day  from 
the  4th  to  the  10th,  inclusive,  that  she  was  practically  unconscious, 
unable  to  recognize  them-;  and  several  of  the  old  friends  testified  to 
her  previous  declarations  of  the  said  other  testamentary  intentions. 

[1]  In  that  situation  of  the  case  it  is  plain  that  the  jury  needed 
to  have  in  the  charge  not  only  a  clear  statement  of  the  general  rules 
established  for  determining  the  factum  of  a  will,  but  also  at  least  a 
precise  and  definite  statement  of  the  particular  issues  presented  by 
the  evidence  in  this  particular  and  extraordinary  case.  A  careful 
perusal  of  the  charge  reveals  that,  while  it  stated  quite,  correctly  those 
general  rules,  it  made  no  reference  whatever  to  the  facts  of  this  case. 
It  dealt  entirely  with  generalities  and  would  be  just  as  applicable 
to  any  other  will  contest  as  to  this  particular  one.  Thus,  in  instruct- 
ing the  jury  as  to  testing  her  intelligence — that  is,  her  state  of  mind — 
when  she  made  the  will,  the  charge  said  that  they  might  regard  her 
"speech  and  conduct"  at  the  time,  as  no  doubt  the  learned  surrogate 
had  found  it  stated  in  several  and  perhaps  many  reported  opinions  of 
the  highest  court,  although  in  this  particular  case  all  the  evidence 
agreed  that  the  testatrix  was  absolutely  speechless*  Later  the  refer- 
ence to  speech  as  a  material  factor  was  repeated. 
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The  charge  also  was  quite  unsatisfactory  in  its  dealing  with  the  ex- 
pert medical  testimony.     Its  final  summary  upon  that  topic  was: 

"If  the  question  [meaning  the  hypothetical  one]  omitted  to  assume  as  trae 
any  fact  which  you  shall  find  to  hav6  had  existed  in  the  person  of  the  dece- 
dent and  which  you  shall  belieye  to  have  been  a  condition  or  symptom  material 
to  your  conclusion  as  to  her  testamentary  capacity  when  she  signed  the  will, 
it  will  be  your  duty  to  disregard  the  physician's  answer  to  thai  question." 

But  no  attempt  was  made  to  point  out  to  the  jury  what  "conditions 
or  symptoms"  they  should  regard  as  material.  Indeed,  they  were  in- 
structed to 'disregard  entirely  such  te-^imony  if  the  hypothetdcal 
question  which  elicited  it  omitted  any  single  fact  which  they  believed 
to  be  material.  It  was  left  to  them  to  conjecture  for  themselves  what 
proven  fact  was  material.  However,  no  exception  was  taken  to  any 
part  of  the  charge,  and  no  request  clarifying  or  otherwise,  was  made. 

The  charge  properly  defined  the  three  well-known  and  established 
elements  of  testamentary  capacity,  viz.:  (a)  Intelligence  or  ability 
to  keep  in  mind  the  property  one  has  to  dispose  of;  (b)  ability  to 
know  or  recall  one's  relations  to  the  natural  objects  of  one's  boimty, 
that  is,  their  natural  claims  upon  him;  and  (c)  the  effect  of  the  tes- 
tamentary dispositions  being  made,  for  example,  that  they  will  give 
the  property  thus  and  so  to  those  specified,  and  incidentally  cut  off 
those  not  specified. 

As  to  the  issue  of  undue  influence,  the  charge  also  was  correct  in 
its  general  terms,  both  as  to  the  burden  of  proof  being  upon  the  ^ 
contestants  and  as  to  the  general  fact  necessary  to  be  established  in 
order  to  prove  the  allegation,  and  even  that  the  proof  may  be  entirely 
circumstantial ;  but  it  utterly  failed  in  any  way  to  discuss  the  facts  in 
evidence  bearing  upon  that  problem.  For  instance,  it  in  no  way  re- 
ferred to  the  significant  fact  of  Gilbert's  own  participation  in  the 
factum  of  the  will. 

Aside  from  the  general  extraordinary  situation  respecting  the 
making  of  this  alleged  will,  four  things  appear  to  me  to  be  notable. 
The  first  is  that  there  was  no  attempt  whatever  made  to  test  Mrs. 
Taylor's  intelligence  as  to  the  first  of  the  specifications  above  stated, 
viz.  her  knowledge  of  her  property  even  generally.  The  second  is 
that  several  of  the  natural  beneficiaries  according  to  her  often  de- 
clared intentions,  namely,  the  church  and  the  other  mentioned  institu- 
tions and  her  husband's  daughter,  were  not  in  any  way  suggested  to 
her.  Estranged  as  she  evidently  was  from  her  own  relatives,  who 
were  all  quite  distant  in  degree,  or  slightly  regardful  of  them  so 
that,  by  the  appropriate  signs,  she  declared  that  she  did  not  wish  to 
give  anything  to  any  of  them,  nothing  could  have  been  more  natural 
than  that  she  should  wish  to  give  something. to  the  church  to  which 
she  was,  after  the  manner  of  her  race,  greatly  devoted,  and  of  which 
she  and  her  husband  before  her  had  been  oflicials,  and  that  she  should 
wish  to  give  something  to  her  husband's  daughter  in  accordance  with 
his  request  to  her;  yet  in  no  manner  was  either  brought  to  her  at- 
tention, when  all  three  persons  present  recognized  that  the  only  pos- 
sible method  of  testing  her  state  of  mind  was  by  specific  suggestion. 
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In  the  fiction  case  above  referred  to  each  natural  object  of  the  testa- 
tor's bounty  was  at  the  very  making  of  the  will  specifically  called  to 
his  attention;  and.  indeed,  each  sucli  person  was  permitted  to  be 
present  and  in  person  to  urge  upon  him  his  claims  to  his  bounty. 
Possibly,  if  that  precedent  had  been  fully  followed  in  this  case,  this 
appeal  might  be  free  from  the  difficulties  which  we  realize  in  dealing 
with  it.  In  the  third  place,  after  very  brief  mention  of  other  possible 
beneficiaries,  Gilbert's  name  was  suggested  by  Chase  with  this  re- 
minder, "As  you  stated  to  me  in  my  office,"  namely,  "Do  you  wish  to 
make  Mr.  Gilbert  your  residuary  legatee  as  you  have  stated — as  you 
stated  to  me  in  my  office  ?  '^  .As  to  him  there  was  no  testing  by  the 
successive  hundreds  as  was  the  procedure  with  each  of  the  others 
named;  but  at  once  the  suggestion  was  made  of  the  whole  for  him, 
VIZ.:  "Do  you  wish  to  make  Mr.  Gilbert  your  residuary  legatee?" 
The  fourth'  and  last  is  that  neither  Chase  nor  Gilbert,  the  active 
agents  in  the  matter,  both  of  whom,  or  at  least  Gilbert,  must  have 
known  well  the  general  situation,  Consulted  any  one  of  the  dozen  or 
more  of  Mrs.  Taylor's  old  friends  who  were  in  the  house  as  to  any 
other  possible  or  probable  beneficiaries  to  be  suggested  to  her.  Mrs. 
Moore  and  Mrs.  Waddell,  her  intimates  for  many  years  in  cliurch 
affiliations  and  otherwise,  were  both  below  in  the  house,  and  had  each 
had  from  her  lips  declarations  of  her  other  such  testamentary  in- 
tentions. Doubtless,  if  either  had  been  consulted,  she  would  have 
suggested  those  institutions  and  the  stepdaughter. 

[2]  I  find  myself,  therefore,  compelled  to  conclude  that  the  find- 
ing that  she  possessed  testamentary  capacity  was  against  the  weight  of 
the  evidence,  at  least  in  this,  that  the  evidence  did  not  warrant  a  find- 
ing that  she  was  able,  unaided  by  the  suggestions  of  others,  to  recall 
the  natural  objects  of  her  bounty,  or  that  she  was  so  aided.  In  other 
words,  the  weight  of  the  evidence  indicates  that  the  suggestions  made 
did  not  serve  to  recall  to  her  mind  those  objects  fully  and  fairly. 

I  further  conclude  that  the  finding,  which  the  conclusion  of  due 
execution  implied,  that  she  understood  that  the  will  cut  off  as  bene- 
ficiaries those  institutions  and  her  stepdaughter,  was  against  the 
weight  of  the  evidence,  in  that  the  evidence  did  not  warrant  the  find- 
ing that  she  had  them  in  mind. 

[3]  I  also  conclude  that  the  finding  that  the  will  was  not  proven  to 
have  been  executed  through  undue  influence  was  against  the  weight 
of  the  evidence,  in  that  the  evidence  indicated  that  those  natural  ob- 
jects of  her  bounty  were  kept  out  of  her  mind  by  the  contrivance 
of  Gilbert  in  preparing  his  list.  Undue  influence  may  be  established 
by  circumstantial  proof,  and  to  my  mind  the  circumstances  proven 
point  unerringly  to  intentional  suppression  upon  his  part.  He  had 
aided  her  in  her  litigations,  and  in  all  reasonable  probability  knew 
well  all  her  testamentary  intentions  as  to  those  institutions  and  her 
stepdaughter.  Certainly  he  had  the  means  at  immediate  hand  for 
ascertaining  those  intentions  from  her  friends  present  in  the  house. 
That  he  made  no  effort  to  do  so  is  evident  from  the  fact  that  the 
entire  business  of  the  list  was  concluded  between  Chase  and  him  in 
the  hall  outside  the  door  of  Mrs.  Taylor's  room  at  one  meeting. 
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It  would  be  a  plain  miscarriage  of.  justice  if  a  will  secured  from 
a  dying  person  in  such  manner  should  be  sustained.  Moreover,  at 
the  trial  had  the  jury  were  utterly  unaided  by  the  charge  in  dealing 
with  the  most  extraordinary  facts  presented  by  the  proofs,  and  they 
could  have  gained  from  it  no  idea  of  their  true  import  or  weight  as 
affecting  the  issues  involved. 

[4 J  At  a  jury  trial  the  duty  of  the  judge  is  not  at  all  discharged 
by  simply  giving  to  the  jury  an  essay  stating  in  language,  however 
technically  correct  the  general  principles  of  the  kind  of  action  being 
tried,  such  as  contract,  conversion,  personal  injury,  or  what  not, 
without  making  the  least  attempt  to  apply  those  principles  to  the  facts 
of  the  particular  case  as  the  jury  may  find  them  proven.  Such  a 
charge  can  serve  only  to  confuse  a  jury,  or  at  the  best  to  make  their 
verdict  dependent  upon  the  chance  of  their  sense  of  natural  justice  in 
the  case. 

[5].  The  charge  here  was  of  that  most  general  charadter.  It  was 
not  excepted  to,  and  therefore  does  not  constitute  error  in  law; 
but  it  was  so  inept  as,  in  my  judgment  at  least,  to  constitute  substan- 
tial error  in  fact  so  as  of  itself  to  require  a  new  trial.  What  was 
recentlv  said  upon  this  point  by  the  Court  of  Appeals  in  People  v. 
Odell,  230  N.  Y.  481,  at  pages  488  and  494,  130  N,  E.  619,  622,  is 
equally  applicable  here,  viz.: 

'*Tlie  trial  judge  should  not  as  a  mle  limit  himself  to  stating  good  set  terms 
of  law  culled  from  the  Codes  and  the  reports.  Jurors  need  not  legal  defini- 
tions merely.  They  require  proper  instructions  as  to  the  method  of  applying 
such  definitions  after  reaching  their  conclusions  on  the  facts."  230  N. 
T.  488, 130  N.  B.  622. 

And: 

"The  charge  Is  Intended  to  aid  a  Jury  of  laymen  in  the  decision  of  the 
material  issues  of  a  case.  It  is  to  point  out  what  are  the  kind  of  facts*  among 
a  great  number  before  them,  some  material  and  some  Immaterial,  that  l>ear 
upon  these  issues.  It  is  to  assist  them  in  reaching  a  Just  result,  to  aid  in 
securing  a  fair  and  impartial  trial.  None  of  these  objects  is  attained  by  a 
merd  statement  of  legal  definitions.  Some  idea,  at  least,  must  be  given  of 
their  bearing  upon  the  concrete  case  at  issue."    230  N.  Y.  494,  130  N.  E.  624. 

Therefore  I  advise  that  the  decree  appealed  from  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event.    All  concur. 


(197  App.  Div.  684) 

ANKELE  V.  BLANKNEB  et  al* 

(Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1921.) 

1«  Pleadbig  «=»216(2)— On  demurrer  separate  defense  treated  as  entirely 
separate  from  rest  of  answer. 

For  the  purposes  of  a  demurrer  to  a  separate  defense  in  the  answer  it 
must  be  treated  as  an  entirely  separate  and  distinct  part  of  the  answer, 
and  defendant  is  not  entitled  to  the  benefit  of  denials  contained  in  any 
other  part  of  the  answer  when  not  repeated  by  reference  or  otherwise 
incorporated  in  the  separate  defense. 

^s9For  other  cases  see  same  topic  &  KBT-NTJMBBR  in  aU  Key-Numbered  Digests  a  Indexes 
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2«  Pleadfng  ^=»126(1)— SpeeiaJ,  bat  not  geoeral,  denials  proper  in  Mparate 
defense. 

General  denials  are  Improper  in  a  separate  afDnnative  defense,  but, 
wben  necessary,  special  denials  may  be  therein  alleged. 
ft.  Pleading  ^=>214(8)— Ali^Kalions  of  complaint  assumed  to  be  true  on  de- 
muirer  to  separate  defease  eontalnlng  no  denials 

Where  a  separate  defense. In  the  answer  did  not  refer  to,  or  otherwise 
Incorporate  therein,  denials  in  other  parts  of  the  answer  and  contained 
no  denials,  it  must  be  assumed  on  demurrer  thereto  that  all  of  the  al- 
legations in  the  complaint  are  true  as  well  as  the  facts  stated  in  the 
defense. 

4.  Frauds,  staiiute  of  <3=»125(1) — Statute  good  defense  to  action  to  compel 

eonveyance  unless  equitable  relief  required  to  prevent  fraud. 

The  statute  is  a  good  defense  to  a  suit  to  compel  conveyance  ot  an 
interest  in  property  pursuant  to  an  oral  agreement  unless  facts  appear 
which  require  the  court  to  grant  plaintiff  equitable  r^ef  to  prevent  the 
statute  becoming  an  instrument  of  fraud. 

5.  Specific  performanee  <S:=»114(2)— Com|rilalnt  Md  not  to  allege  agreement 

that  could  be  specifleaUy  enforced. 

A  complaint  alleging  that  plaintifT  conveyed  land  to  his  wife  pursuant 
to  an  agreement  wherein  she  agreed  to  pay  $1,500  within  a  reasonable 
time  and  $500  to  a  third  person,  and  further  agreed  that  plaintiff,  the 
wife,  and  the  third  i)erson  should  each  have  a  one-third  interest,  and 
that  in  the  event  of  the  death  of  either  plaintiff  or  the  wife  the  share 
of  the  one  dying  should  go  to  the  survivor,  but  not  alleging  to  whom 
the  $1,500  was  to  be  paid  or  when  the  conveyance  of  the  one-third  inter- 
est was  to  be  made,  and  not  showing  that  the  wife  received  the  title  in 
trust,  did  not  allege  an  agreement  which  could  be  specifically  enforced. 

6.  Trusts  ^=^6 — Conveyance  to  wife  on  oral  agreement  as  to  payments  and 

as  to  title  held  not  to  create  resulting  trust. 

A  husband's  conveyance  of  land  to  his  wife  upon  her  oral  agreement 
to  pay  $1,500  to  some  unnamed  person  and  $600  to  a  third  person,  and 
that  plaintiff,  the  wife,  and  the  third  person  should  each  have  a  one- 
third  interest,  and  in  the  event  of  the  death  of  plaintiff  or  the  wife  the 
share  of  the  one  so  dying  should  go  to  the  survivor,  did  not  create  a  re- 
sulting trust  where  it  is  not  shown  that  the  deed  did  not  correctly  state 
the  intention  of  the  grantor,  especially  where  no  intention  to  create  a 
trust  was  shown,  and  the  wife  had  full  possession  of  the  premises,  re- 
ceived the  income  and  profits,  and  never  paid  the  rental  to  plaintiff  or 
recognized  his  alleged  rights. 

Page  and  Greenbaum,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Bronx  County. 

Action  by  Robert  Ankele  against  George  Blankner  as  executor  of 
Alice  I/.  Ankele,  deceased,  and  others.  From  an  order  denying  a  mo- 
tion to  sustain  the  demurrer  to  the  separate  and  complete  defense  alleg- 
ed in  paragraph  5  of  the  answer,  and  overruling  said  demurrer,  plain- 
tiff appeals.    Modified  and  affirmed. 

Argued  before  DOWUNG,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Julius  Riedler,  of  New  York  City,  for  appellant. 
Coulter  &  Bond,  of  New  York  City  (Charles  G.  Bond,  of  New  York 
City,  of  counsel),  for  respondents. 

MERRELL,  J.  The  action  is  brought  by  one  Robert  Ankele 
against  George  Blankner,  as  executor  of  the  last  will  and  testament  of 

^s^For  other  cases  see  eaxne  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Alice  L.  Ankele,  deceased,  and  others,  to  compel  the  conveyance 
to  the  plaintiff  of  a  two-thirds  interest  in  certain  property  at  No- 
1984  Valentine  avenue,  in  the  borough  of  the  Bronx,  city  of  New  York. 
The  plaintiflF  also  seeks  to  compel  the  said  executor  to  account  for 
all  income  derived  from  the  property  since  its  transfer  to  deceased. 
The  complaint  alleges  that  the  plaintiff,  Robert  Ankele,  is  the  sur- 
viving husband  of  Alice  L.  Ankele,  deceased;  that  the  parties  lived 
together  down  to  the  time  of  the  death  of  plaintiflE's  wife,  which  oc- 
curred on  the  27th  day  of  October,  1918;  that  Alice  L.  Ankele  left 
a  last  will  and  testament,  in  which  she  empowered  her  friend,  the 
defendant  Frank  J.  Brockie,  to^ 

**take  full  charge  ot  my  property,  No.  1984  Valentine  avenue,  ♦  ♦  •  with 
full  power  and  authority  to  manage  same,  to  collect  all  rents  ♦  ♦  ♦  until 
the  property  is  sold  for  a  proper  figure,  not  less  than  sixteen  thousand  dollars, 
and  out  of  the  net  income  he  is  to  receive  one-fourth  of  the  net  income,  and 
my  husband,  Robert  Ankele,  is  to  assist  Mr.  Brockie  in  the  upkeep  of  the  place 
and  Is  to  have  one-fourth  of  the  net  Income,  and  my  father  and  mother, 
David  Curtis  and  Ann  Curtis,  are  to  have  one-half  of  the  net  income,  for 
moneys  they  have  advanced  me ;  and  after  the  sale  and  aU  debts  are  paid  in 
connection  with  that  property,  including  fifteen  hundred  dollars  due  my  hus- 
band, Robert  Ankele,  and  including  the  five  hundred  dollars  to  be  paid  to 
Frank  J.  Brockie,  I  give,  devise  and  bequeath  the  proceeds  thereof,  one- 
fourth  to  my  said  husband,  Robert  Ankele,  two-fourths  to  my  father  and 
mother,  David  and  Ann  Curtis,  or  the  survivor  of  them,  and  the  remaining 
fourth  to  my  friend  Frank  J.  Brockie,  and  I  give  my  executor  full  power 
and  authority  to  make,-  execute  and  deliver  proper  deeds  to  cover  the  same 
to  the  purchaser  and  distribute  the  proceeds  as  above  provided." 

The  complaint  then  alleges  that  the  Valentine  avenue  property 
was  originally  purchased  by  the  plaintiff  with  money  belonging  ex- 
clusively to  him;  that  on  or  about  the  1st  day  of  May,  1916,  the 
plaintiff  executed  a  deed  thereof  to  his  wife,  Alice  L.  Ankele;  that 
said  property  was  so  conveyed  pursuant  to  an — 

"agreement  had  with  the  decedent,  the  plaintiff  and  defendant  Frank  J. 
Brockie,  wherein  the  said  decedent,  Alice  L.  Ankele,  agreed  to  pay  the 
sum  of  fifteen  hundred  ($1,500)  dollars  within  a  reasonable  time,  after  the 
said  conveyance  to  her,  and  also  agreed  to  pay  the  sum  of  five  hundred 
($500)  dollars  to'  the  said  defendant  Frank  J.  Brockie,  and  further  agreed 
that  the  said  parties  the  plaintiff,  Frank  J.  Brockie,  and  said  Alice  L. 
Ankele,  shall  each  have  a  one-third  interest  in  said  property,  and  that,  in 
the  event  of  the  death  of  either,  the  said  plaintiff  or  Alice  L.  Ankele,  deceased, 
the  share  of  the  one  so  dying  shall  go  to  the  survivor,  that  is  plaintiff  or  the 
decedent,"  and  "that  the  plaintiff  relying  upon  the  strength  of  the  afore- 
mentioned agreement,  and  upon  the  promises  made  by  Alice  L.  Ankele,  the 
said  decedent  transferred  the  property  to  the  said  Alice  L.  Ankele,  deceased.** 

The  Valentine  avenue  property  is  alleged  to  be  of  the  value'  of 
$12,(XX),  subject  to  a  mortgage  upon  which  is  due  the  sum  of  $6,500. 

The  answer  of  the  defendant  David  Curtis  denies  the  allegations  of 
the  complaint  respecting  the  agreement  therein  alleged  to  have  been 
made  by  Alice  L.  Ankele,  deceased,  at  the  time  of  the  aforesaid  con- 
veyance to  her,  and  alleges  as  a  "separate  and  complete  defense" : 

"V.  That  the  alleged  agreement  mentioned  and  described  in  paragraph 
'seventh'  of  the  complaint  herein  was  not,  nor  was  any  note  or  memorandum 
thereof  expressing  the  consideration  in  writing,  subscribed  by  Alice  Ik,  An- 
kele or  by  her  lawfully  authorized  agent." 
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[1-3]  To  this  "separate  and  complete  defense'*  the  plaintiflf  has 
demurred,  and  such  demurrer  has  been  overruled  by  the  court  below. 
For  the  purposes  of  the  demurrer,  this  defense  must  be  treated  as  an 
entirely  separate  and  distinct  part  of  the  answer.  The  defendant  is 
not  entitled  to  the  benefit  of  any  denials  contained  in  any  other  part 
of  the  answer,  as  such  denials  are  not  repeated  by  reference  or  other- 
wise incorporated  in  this  separate  affirmative  defense.  Douglass  v. 
Phenix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118,  34 
Am.  St.  Rep.  448;  Bulova  v.  Barnett,  Inc.,  193  App.  Div.  161,  183 
N.  Y.  Supp.  495.  General  denials  are,  of  course,  improper  in  such 
an  affirmative  defense,  but,  when  necessary  special  denials  may  be 
therein  alleged.  It  therefore  follows  that  all  of  the  allegations  con- 
tained in  the  complaint  must  be  assumed  to  be  true,  as  well  as  the  facts 
stated  in  this  defense. 

[4]  The  complaint  does  not  allege  that  the  agreement  made  with 
deceased  was  in  writing.  If  upon  reply  or  at  the  trial  iht  agree- 
ment proves  to  have  been  oral,  the  statute  of  frauds  will  be  a  gojod 
defense,  unless  facts  appear  which  require  the  court  to  grant  plain- 
tiff equitable  relief,  in  order  to  prevent  the  statute  becoming  an  in- 
strument of  fraud.  See  Real  Property  Law  (Consol.  Laws,  c.  50)  §§ 
242,  259.  The  question  to  be  determined  therefore  is :  Does  the  com- 
plaint state  facts  requiring  the  intervention  of  a  court  of  equity? 

The  plaintiff  claims  that  the  facts  stated  entitle  him  either  to  a 
specific  performance  of  the  alleged  agreement  and  to  an  accotmting, 
or  to  such  other  relief  as  will  place  him  in  the  position  which  he  claims 
he  has  the  right  to  occupy  by  reason  of  his  reliance  upon  the  alleged 
agreement  of  his  wife  made  prior  to  his  conveyance  of  the  property 
to  her. 

[6]  The  complaint,  carefully  analyzed,  does  not  fall  within  any  of 
the  cases  cited  by  the  appellant.  The  facts  stated  do  not  disclose 
with  sufficient  clarity  what  the  agreement  relied  upon  was.  It  does 
not  appear  to  whom  the  sum  of  $1,500  was  to  be  paid.  No  time  is 
stated  when  the  plaintiff  was  to  obtain  or  receive  a  conveyance  of  his 
alleged  one-third  interest  in  the  property  conveyed.  Nor  does  it  ap- 
pear that  Alice  L.  Ankele  received  the  title  in  trust  to  convey,  or 
that  she  promised  in  any  event  to  convey,  either  by  deed  or  will,  any 
interest  in  the  property  to  the  plaintiff.  At  the  time  of  the  conveyance 
plaintiff  was  the  owner  of  the  premises  and  could  have  reserved  to 
himself  such  rights  therein  as  he  desired  to  retain.  The  deed,  how- 
ever, was  absolute  upon  its  face.  The  bare  statement  by  plaintiff 
that  he  was  to  have  a  one-third  interest  in  the  property  during  his 
life  and  another  one-third  in  case  he  survived  his  wife  is  not  sufficient. 
The  complaint  fails  tb  set  forth  an  agreement  which  can  be  specific- 
ally enforced. 

[B]  Nor  are  the  facts  alleged  sufficient  to  create  a  resulting  trust. 
It  is  not  alleged  that  the  deed  was  improperly  drawn  and  did  not  cor- 
rectly state  the  intention  of  the  grantor,  and  no  reformation  thereof 
is  asked.  So  far  as  appears,  the  conveyance  was  absolute  and  volun- 
tary. It  was  not  given  to  accomplish  any  purpose  which  the  plain- 
tiff could  not,  at  the  time,  have  accomplished  himself.    So  far  as  ap- 
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pears,  the  grantee  could  at  any  time  give  an  absolute  title  to  the  prop- 
erty. The  most  that  can  be  said  from  the  facts  alleged  is  that  the 
grantee  may  have  promised,  as  consideration  for  the  conveyance,  to 
pay  $1,500  to  some  unnamed  person  and  $500  to  the  defendant  Frank 
J.  Brockie.  If  such  an  agreement  can  be  proved  and  has  not  been 
performed,  an  action  at  law  will  He  to  recover  damages  for  the  breach. 
The  plaintiff  cannot  now  be  heard  to  say  that  a  part  of  the  title  was 
reserved  by  him  at  the  time  of  his  conveyance  to  his  wife.  Having 
thus  conveyed  his  property  without  reservation,  a  mere  statement  that 
plaintiff  was  to  have  "a  one-third  interest  in  said  property"  is  not 
sufficient  to  create  a  trust  for  plaintiff's  protection. 

Moreover,  no  fact  is  alleged  which  shows  any  intention  on  the  part 
of  the  plaintiff  to  create  a  trust  or  that  his  wife  was  to  act  as  trus- 
tee. Plaintiff  even  goes  so  far  as  to  say  "that  at  no  time  since  the 
transferring  of  the  property  to  the  deceased  has  the  said  deceased, 
Alice  L.  Ankele,  accounted  for  the  income  derived  from  the  said 
property."  In  other  words,  it  appears  upon  the  face  of  the  com- 
plaint that  during  her  lifetime  the  grantee  had  full  possession  of 
the  premises  and  received  the  income  and  profits,  which  fact  is  per- 
fectly consistent  with  absolute  ownership,  but  wholly  inconsistent 
with  plaintiff's  claim  that  it  was  agreed  that  he  should  have  a  one- 
third  interest  and  one-third  of  the  income.  Had  the  complaint  al- 
leged that  deceased,  during  her  lifetime,  made  payments  of  rent  to 
the  plaintiff  or  that  she  recognized  plaintiff's  alleged  rights  in  any 
manner  inconsistent  with  her  claim  of  ownership,  such  acts  would 
have  some  probative  force.  Not  only  did  the  grantee  receive  an  ab- 
solute deed,  but  she  enjoyed  and  possessed  the  property  during  her 
lifetime  without  any  interference  or  participation  therein  on  the 
part  of  the  plaintiff,  so  far  as  appears  in  the  complaint.  Nor  is  the  wife 
charged  with  any  fraud  or  misrepresentation  in  order  to  obtain  the 
title.  No  good  reason  is  therefore  shown  why  the  plaintiff  should  now 
ask  a  court  of  equity  to  relieve  him  from  the  situation  in  which  he 
is  and  which  has  resulted  from  his  voluntary  and  absolute  deed  to 
his  wife.  Certainly  the  vag^e  and  indefinite  agreement  claimed  to 
have  been  relied  upon  by  him  is  insufficient  to  raise  a  trust  in  his  favor 
and  to  require  the  intervention  of  a  court  of  equity  for  that  purpose. 
McCartney  v.  Titsworth,  119  App.  Div.  547,  104  N.  Y.  Supp.  45; 
Gould  V.  Gould,  51  Hun,  9,  3  N.  Y.  Supp.  608;  Woolley  v.  Stewart, 
222N.  Y.  347,  118  N.  E.  847. 

The  facts  in  the  case  at  bar  differ  materially  from  those  in  Galla- 
gher V.  Gallagher,  135  App.  Div.  457,  120  N.  Y.  Supp.  18,  affirmed  202 
N.  Y.  572,  96  N.  E.  1115,  and  other  cases  cited  by  appellant.  In 
the  Gallagher  Case  the  deed  had  been  given  by  a  man  to  his  wife  for 
the  sole  purpose  of  enabling  her  to  become  the  surety  on  the  hus- 
band's bond.  It  is  apparent  that  in  such  case  it  was  necessary  for  a 
court  of  equity  to  intervene  in  order  to  prevent  a  fraud.  Similar  sit- 
uations arose  in  Trustees'  of  Amherst  College  v.  Ritch,  151  N.  Y. 
282,  45  N.  E.  876,  37  L.  R.  A.  305,  and  Ahrens  v.  Jones,  169  N.  Y. 
555,  62  N.  E.  666,  88  Am.  St.  Rep.  620.  A  court  of  equity  will  not 
override  the  statute  of  frauds  unless  it  clearly  appears  that*  such  stat- 
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ute  would  in  the  given  case,  except  for  the  intervention  of  a  court  of 
equity,  be  an  instrument  of  fraud.  The  facts  alleged  in  the  complaint 
in  the  case  at  bar  show  no  such  necessity. 

The  order  appealed  from  should  therefore  be  modified  by  providing 
that  the  complaint  be  dismissed  unless  the  plaintiff  serves  an  amend- 
ed complaint  within  20  days  from  service  of  the  order  to  be  entered 
hereon,  leave  for  which  is  granted  on  payment  of  $10  costs,  and  as 
so  modified  affirmed  without  costs  of  this  appeal. 

DOWNING  and  LAUGHUN,  JJ.,  concur. 

PAGE,  J.  (dissenting).  I  cannot  concur  in  the  prevailing  opinion 
that  the  agreement  alleged  in  the  complaint  is  too  indefinite  to  be 
enforced  in  equity  by  specific  performance.  It  is  conceded  that,  if  the 
facts  alleged  can  be  proved,  an  action  at  law  will  lie  to  recover  dam- 
ages for  the  breach  of  the  agreement  to  pay  the  $1,500  and  the  $500. 
But  that  is  only  a  part  of  the  agreement  alleged.  The  remaining  por- 
tion as  alleged  in  the  complaint  is : 

"That  the  said  parties  the  plaintiff,  Frank  J.  Brockie,  and  said  Alice  L. 
Ankele,  shall  each  have  .a  one-third  interest  in  said  property,  and  that  in 
the  event  of  the  death  of  either,  the  said  plaintiff  or  Alice  L.  Ankele,  de- 
ceased, the  share  of  the  one  so  dying  shall  go  to  the  survivor,  that  is,  plain- 
tiff or  the  decedent." 

It  is  thought  by  the  majority  of  my  Brethren  that  it  is  improbable 
that  the  plaintiff  would  give  an  absolute  deed  to  his  wife  in  reliance 
upon  this  oral  agreement,  when  he  might  have  reserved  to  himself  such 
rights  in  the  property  as  he  desired  to  retain.  We  are  not  weighing 
evidence  or  considering  the  possibility  of  plaintiff's  ability  to  prove  the 
facts  alleged.  We  are  considering  a  demurrer  to  a  defense  of  the 
statute  of  frauds,  which  has  been  overruled  at  Special  Term,  prop- 
erly, if  the  defense  alone  is  involved ;  but,  on  the  theory  that  a  demur- 
rer searches  the  record  and  reaches  the  first  error  in  pleading,  the 
sufficiency  of  the  complaint  is  challenged.  We  must,  then,  consider 
that  all  the  facts  stated  are  true,  and  indulge  every  inference  that  can 
reasonably  be  drawn  in  favor  of  the  plaintiff.  It  is  not  a  question 
of  whether  he  can  prove  the  facts  or  of  the  improbability  of  his  hav- 
ing done  a  thing  that  he  has  asserted  he  did  do.  We  must  accept  the 
facts  alleged  as  proved. 

If  the  portion  of  the  agreement  relating  to  pa)nment  by  Alice  L.  An- 
kele is  sufficiently  definite  to  support  an  action  at  law  for  the  breach 
(and  I  agree  with  Mr.  Justice  Merrell  that  it  is),  the  whole  agree- 
ment is  proper  matter  for  enforcement  in  equity,  as  it  relates  to  an 
interest  in  real  property.  That  a  contract  calls  for  the  creation  of 
an  interest  in  land  has  long  been  regarded  as  a  demonstration  that  the 
remedy  at  law,  which  cannot  compel  specific  performance,  is  inade- 
quate. If  any  uncertainty  exists  by  reason  of  the  fact  that  the  com- 
plaint does  not  name  the  person  to  whom  the  grantee  was  to  pay  the 
$1,500,  it  IS  removed  by  the  recital  in  the  will  of  Alice  L.  Ankele, 
a  copy  of  which  is  annexed  to  the  complaint  and  made  a  part  thereof, 
of  a  debt  of  $1,500  due  her  husband,  Robert  Ankele  (the  plaintiff), 
189N.Y.S.— 56 
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in  connection  with  the  property  in  question,  coupled  wtih  a  mention 
of  the  $500  due  the^  defendant  Brockie.  The  liberal  construction  of 
the  pleadings  required  by  section  519  of  the  Code  of  Civil  Procedure 
must  be  that  the  $1,500  was  to  be  paid  to  the  plaintiflF, 

An  agreement  that  A.  will  transfer  land  to  B.,  and  B.  will  pay 
$1,500  to  A.  and  $500  to  C,  and  A.,  B.,  and  C.  each  will  have  a  one- 
third  interest  in  the  land,  the  survivor  of  A.  and  B.  to  succeed  to  the 
share  of  the  other,  is  not  so  indefinite  or  uncertain  so  as  to  be  incapa- 
ble of  enforcement.  The  answer  to  the  question  defined  by  Mr. 
Justice  MERRELL  depends  not  on  the  indefiniteness  of  the  agree- 
ment, but  on  whether  there  has  been  sufficient  part  performance  to 
take  the  case  out  of  the  statute  of  frauds.  See  Real  Property  Law,  §§ 
242,  259.  The  inquiry  is  not  whether  the  agreement  can  be  proved,  but 
whether  sufficient  appears  to  require  its  enforcement  in  spite  of  the 
fact  that  it  was  not  in  writing. 

Hel^  we  have  an  agreement  in  reliance  upon  which  the  plaintiff 
conveyed  the  land  to  his  wife,  thus  fully  performing  his  part.  By  the 
agreement  he  was  to  get  $1,500  and  a  two-thirds  interest  in  case 
he  survived  his  wife.  Her  will  has  attempted  to  disregard  the  agree- 
ment and  give  him  only  $1,500  and  a  one-fourth  share  of  the  net  in- 
come and  of  the  proceeds  of  the  property  when  it  is  sold. 

Reference  to  the  record  on  appeal  in  the  case  of  Gallagher  v.  Gal- 
lagher, 135  App.  Div.  457,  120  N.  Y.  Supp.  18,  affirmed  202  N.  Y. 
572,  96  N.  E.  1115,  of  which  the  prevailing  opinion  says,  "It  is  ap- 
parent that  in  such  case  it  was  necessary  for  a  court  of  equity  to  in- 
tervene in  order  to  prevent  a  fraud,"  reveals  that  the  complaint  con- 
tained only  one  allegation,  the  counterpart  of  which  is  not  found  in 
the  complaint  under  discussion,  namely,  that  subsequent  to  the  deed 
the  husband  had  paid  all  taxes  and  water  rents,  had  collected  the  rents 
and  appropriated  them  to  his  own  use,  and  the  wife  had  made  no  pro- 
test. Here,  however,  we  have  the  allegation  that  the  wife  had  re- 
peatedly promised  to  live  up  to  the  terms  of  the  agreement,  and  the 
plaintiff  relied  on  her  promises.  The  fraud  is  just  as  apparent  as  in 
the  Gallagher  Case. 

The  case  of  Gould  v.  Gould,  51  Hun,  9,  3  N.  Y.  Supp.  608,  a  deci- 
sion of  the  General  Term  in  the  Fifth  Department,  cited  in  the  pre- 
vailing opinion,  has  been  expressly  disapproved  of  by  the  same  Gen- 
eral Term  in  the  later  case  of  Gage  v.  Gage,  83  Hun,  362,  364,  31 
N.  Y.  Supp.  903. 

McCartney  v.  Titsworth,  119  App.  Div.  547,  104  N.  Y.  Supp.  45, 
was  a  three  to  two  decision  of  the  Appellate  Division  of  the  Fourth 
Department,  which  was  never  passed  upon  by  the  Court  of  Appeals. 
The  action  was  against  a  life  tenant  to  restrain  waste.  He  defended 
on  the  ground  of  an  oral  agreement  of  his  wife,  from  whom  he  held 
the  life  tenancy,  to  convey  the  land  to  him  on  request.  The  majority  of 
the  court  considered  only  certain  evidence  and  held  it  insufficient  to 
show  the  defendant  entitled  to  specific  performance  of  any  agreement 
that  the  farm  should  be  deeded  to  him  in  consideration  of  his  making 
certain  improvements  on  it  The  question  was  decided  with  relation 
to  an  agreement  made  after  the  property  was  conveyed  to  the  wife. 
The  minority  of  the  court  based  their  dissent  on  the  proposition  that 
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the  land  was  conveyed  to  the  wife  in  performance  of  the  agreement, 
and  all  the  improvements  were  made  in  addition.  The  decision  of  the 
majority  was  based  on  a  state  of  facts  essentially  different  from  the 
present  case.  The  later  case  of  Gallagher  v.  Gallagher,  supra,  which 
was  affirmed  by  the  Court  of  Appeals,  should  govern  here,  rather 
than  McCartney  v.  Titsworth. 

In  Woolley  v.  Stewart,  222  N.  Y.  347,  118  N.  E.  847,  the  statute  of 
limitations  furnished  ample  reason  for  the  decision;  in  fact  Judg^ 
Cardozo  concurred  on  this  ground.  The  other  remarks  were  not 
necessary  to  the  conclusion  reached. 

GREENBAUM,  J.,  concurs. 


STENZEL  T.  CAVANAUGH. 

(Supreme  Court,  Squity  Term,  Monroe  County.    July  10,  1021.) 
{SyUabus  hy  the  Ccwrt.) 

1.  Trade  nnioos  <&s>4— Expulsion  illegal,  where  laws  of  union  were  not  com- 

plied with. 

The  expulsion  of  a  member  of  a  labor  union,  a  voluntary  association, 
is  Illegal,  when  made  contrary  to  its  by-laws,  whidi  require  written 
charges,  reference  of  the  charges  to  a  committee,  with  the  right  of  chal- 
lenge of  members  of  the  committee,  and  a  right  to  a  fair  and  impartial 
trial,  all  of  which  were  not  observed. 

2.  Trade  ludona  ^=3>4 — ^Where  eixpolsioo  waa  illegal,  beeauee  rules  were  not 

followed,  there  can  be  no  rebearin^c,  unless  waived  by  the  accused. 

A  rehearing  of  the  charges  cannot  be  had,  except  upon  a  reconsidera- 
tion of  the  resolution  of  expulsion,  and,  unless  waived  by  the  accused 
member,  upon  the  observance  of  the  by-laws  as  to  presentation  of  charges 
and  the  procedure  as  to  heaiing  and  determination. 

3.  Trade  unions  ^=»4 — ^Damages,  such  as  inability  of  member  to  secure  work, 

may  be  recovered  for  wrongful  expulsion. 

The  damages  recoverable  against  the  association  are  such  as  ace  the 
direct  and  proximate  result  of  the  expulsion,  such  as  the  inability  of  the 
expelled  member  to  secure  employment  at  his  trade  in  the  locaUty  where 
he  was  employed. 
I.  Injunction  ^=>H — ^Mandatory  injunction  proper  remedy  for  illegai  expul- 
sion. 

A  mandatory  Injunction  is  a  proper  remedy  to  secure  relief  from  an 
illegal  expulsion  by  an  unincorporated  labor  union  and  for  damages. 

Action  by  William  C.  Stenzel  against  William  Cavanaugh,  as  Pres- 
ident of  the  International  Jewelry  Workers'  Union,  Local  39,  Ameri- 
can Federation  of  Labor.    Judgment  for  plaintiff. 

Edwin  C.  Redfern,  of  Rochester,  for  plaintiff. 
Archibald  E.  Webster,  of  Rochester,  for  defendant. 

RODENBECK,  J.  [1]  The  expulsion  of  the  plaintiff  by  the  de- 
fendant was  illegal.  The  rules  governing  the  local  require  that  charges 
"must  be  in  writing"  (article  5,  §  2) ;  that  the  charges  shall  be  referred 

to  a  committee  of  investigation  to  be  selected  by  the  local  union,  and 

'  I      I ..  IP  —.11 

^=;>For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key- Numbered  Digests  A  Indexe« 
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,  that  the  accused  shall  have  the  privilege  of  challenging  any  three  mem- 
bers of  the  committee  (section  3) ;  that  the  accused  "shall  have  a  fair 
and  impartial  trial,  and  shall  be  furnished  a  copy  of  the  charges  and 
specifications  within  one  week,  and  shall  be  allowed  two  weeks'  time  to 
reply"  (section  4).  These  provisions  were  not  complied  with.  The 
charges  made  against  the  plaintiff  were  not  reduced  to  writing,  were 
not  referred  to  a  committee  for  investigation,  and  the  plaintiff  was 
not  given  an  opportunity  to  challenge  any  members  of  the  investigat- 
ing committee,  and  he  did  not  have  a  fair  and  impartial  trial.  He  was 
expelled  by  a  resolution  adopted  in  his  absence,  and  was  informed  of 
such  expulsion  at  a  later  meeting  of  the  union,  when  he  attempted  to 
exercise  his  privileges  as  a  member  of  the  union.  These  provisions 
of  the  rules  above  referred  to  are  for  the  protection  of  all  of  the  mem- 
bers of  the  union,  and  no  member  can  be  legally  expelled  unless  these 
provisions  are  complied  with,  or  their  provisions  are  waived  by  the 
accused  member.  Wilcox  v.  Supreme  Council  Royal  Arcanum,  210 
N.  Y.  370,  104  N.  E.  624,  52  L.  R.  A.  (N.  S.)  806;  Wachtel  v.  Noah 
Widows  and  Orphans*  Benevolent  Society,  84  N.  Y.  28,  38  Am.  St. 
Rep.  478;  Kehoe  v.  Leonard,  176  App.  Div.  626,  163  N.  Y.  Supp. 
357;  People  ex  rel.  Deverell  v.  Musical  Mutual  Protective  Union,  118 
N.  Y.  101,  23  N.  E.  129;  People  ex  rel.  Holmstrom  v.  Independent 
Dock  Builders'  Benevolent  Union,  of  Greater  New  York  and  Vicinitv, 
164  App.  Div.  267,  149  N.  Y.  Supp.  771;  Bricklayers'  P.  &  S.  Union 

V.  Bowen, App.  Div. ,  189  N.  Y.  Supp.  938 ;   People  ex  rel. 

Meads  v.  McDonough,  8  App.  Div.  591,  35  N.  Y.  Supp.  214,  40  N.  Y. 
Supp.  1147;  Loubat  v.  LeRoy,  40  Hun,  546;  Weinberg  v.  Independ- 
ent Order  Ahoras  Israel,  36  Misc.  Rep.  205,  73  N.  Y.  Supp.  150. 

[2]  Subsequent  to  the  action  taken  by  the  union  expelling  the  plain- 
tiff, some  efforts  were  made  by  the  union  to  obtain  a  rehearing.  The 
resolution  of  expulsion,  however,  was  not  reconsidered,  and  no  re- 
hearing could  be  had  legally  until  such  action  was  taken.  No  written 
<:harges  were  furnished  the  plaintiff  in  connection  with  the  rehearing 
and  no  actual  rehearing  took  place.  On  the  rehearing  the  plaintiff 
would  have  been  entitled  to  the  observance  of  the  rules  relating  to 
charges  and  trials  of  accused  members,  and  any  attempted  rehearing 
which  violated  these  rules  would  be  illegal,  unless  the  rules  were  waiv- 
ed by  the  plaintiff. 

[3]  The  damages  to  which  the  plaintiff  is  entitled  in  this  case  are 
those  which  are  the  direct  and  proximate  consequences  of  his  illegal 
expulsion  by  the  union.  After  his  expulsion  a  committee  of  the  un- 
ion waited  upon  his  employer,  and  he  was  discharged  from  his  em- 
plo}Tnent  at  their  request.  Since  then  he  has  attempted  to  secure  em- 
ployment, and  has  worked  at  whatever  he  could  get  to  do.  He  was 
unable,  however,  to  secure  employment  in  the  jewelry  business.  Had 
he  continued  in  his  old  employment,  he  would  have  earned  $1,485. 
He  has  earned  $887.37,  leaving  a  loss  to  him  in  the  way  of  unearned 
wages  of  $597.63,  which,  under  the  evidence  in  the  case,  represents 
the  damages  that  were  caused  by  the  illegal  acts  of  the  defendant 
People  ex  rel.  Deverell  v.  Musical  Mutual  Protective  Union,  118  N. 
Y.  101,  23  N.  E.  129. 
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[4]  The  remedy  by  action  and  mandatory  injunction  is  the  proper 
one,  where  an  expelled  member  seeks  reinstatement  in  a  voluntary  as- 
sociation. People  ex  rel.  Solomon  v.  Brotherhood  of  Painters,  Decor- 
aters  and  Paperhangers  of  America,  169  App.  Div.  595,  155  N.  Y. 
Supp.  438;  People  ex  rel.  Deverell  v.  Musical  Mutual  Protective  Un- 
ion, supra ;  People  ex  rel.  Solomon  v.  Brotherhood  of  Painters,  Dec- 
orators and  Paperhangers  of  America,  218  N.  Y.  115,  112  N.  E.  752; 
Matter  of  Weidenfeld  v.  Keppler,  84  App.  Div.  235.  82  N.  Y.  Supp. 
634;   Stein  v.  Marks,  44  Misc.  Rep.  140,  89  N.  Y.  Supp.  921. 

Plaintiff  is  entitled  to  the  relief  asked  for  in  his  complaint,  except 
so  much  thereof  as  seeks  to  restrain  the  defendant  from  further  con- 
sideration of  the  charges  upon  which  he  was  expelled. 

So  ordered. 


(197  App.  Div.  209) 

SPBIB  V.  BENVENUn  et  aL 

(Supreme  Court,  AppeUate  Divisloii,  Second  Department.    June  24.  1921.) 

1.  Wills  €=^589— Will  an  execullon  of  power  mAeas  fntent  not  to  execitte 
appeared 

Under  Real  Property  Law,  |  176,  providing  that  a  wm  purporting  to 
convey  all  of  testator's  real  property,  U  an  execution  of  a  power  of  ap- 
pointment, unless  the  intent  not  to  execute  the  power  appeared  express- 
ly or  by  necessary  implication,  a  power  of  appointment  vested  in  testa 
tor  held  exercised  by  his  will  purporting  to  convey  all  his  real  property, 
avoiding  the  result  that  the  remainder  after  a  daughter's  life  estate 
vested  in  her  by  virtue  of  the  provisions  of  trust  deed  in  her  favor  as 
"heir  at  law,"  according  to  the  statutes  of  the  state  of  New  York  then 
in  force,  per  stirpes. 

t.  Wills  <e^=>58d— Intent  not  to  execute  power  mnurt  appear  in  will  Itself. 

The  implication  of  testator's  intent  not  to  exercise  a  power  of  appoint- 
ment by  his  will  purporting  to  convey  all  his  real  property  must  appear 
in  the  will  itself,  and  resort  cannot  be  had  to  extraneous  instruments  to 
determine  the  intention. 

8.  Evidence  ^»80(l^)— Presumption  oommoo  law  prevails  in  other  state. 

The  Appellate  Division  of  the  Supreme  Court  must  presume  that  the 
common  law  prevails  in  the  state  of  New  Jersey. 

4.  Wills  <S»>589— Power  not  exercised  at  common  law  unless  will  exptessos 
Intention. 

Under  the  common  law,  a  power  of  appointment  is  not  competently 
exercised  unless  the  will  expresses  an  intention  to  exercise  it,  though  it 
is  not  necessary  that  the  power  be  referred  to  in  the  will. 

On  reargument.  Judgment  directed  to  be  entered  in  accordance 
with  the  opinion  on  former  argument  as  modified. 

For  original  opinion,  see  194  App.  Div.  769,  185  N.  Y.  Supp.  769. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM, 
KELLY,  and  JAYCOX,  JJ. 

Louis  D.  Speir,  of  New  York  City,  for  plaintiff. 
Sidney  P.   Henshaw,  of  New  Yorlc  City,  for  defendant  Rosalie 
Wheeler  Benvenuti. 

^s»Por.  other  cajies  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Dtxeste  A  Indexee 
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Edwin  C.  Mulligan,  of  New  York  City,  for  defendant  Salvation 
Army. 

Joseph  T.  Ryan,  of  New  York  City,  for  defendant  New  York 
Catholic  Protectory. 

BLACKMAR,  P.  J.  The  facts  are  stated  in  the  prior  opinion 
(194  App.  Div.  769,  185  N.  Y.  Supp.  769).  The  argument  when  the 
case  came  on  before  was  primarily  directed  to  the  question  whether 
the  agreement  of  1905  was  competent  to  change  the  terms  of  the 
trust  and  the  devolution  of  the  remainder  under  the  deed  of  1900. 
The  opinion  dealt  principally  with  that  question.  Whether  the  will  of 
Charles  W.  Wheeler  executed  the  power  of  appointment  contained  in 
the  deed  of  1900,  although  suggested,  was  not  argued  by  any  of  the 
parties.  A  motion  for  a  reargument  was  granted  (196  App.  Div.  905» 
186  N.  Y,  Supp.  956)  to  permit  that  question  to  be  fully  argued. 
'  It  is  claimed  by  counsel  for  Rosalie  Wheeler  Benvenutt  that  the 
power  of  appointment  was  not  exercised  by  the  will  of  Charles  W. 
Wheeler,  deceased,  and  that  therefore  the  remainder  after  her  life 
estate  vested  in  her  by  virtue  of  the  provisions  of  the  trust  deed  as 
heir  at  law  "according  to  the  statutes  of  the  state  of  New  York  then 
in  force,  per  stirpes." 

Section  176  of  the  Real  Property  Law  (Consol.  Laws,  c.  50)  is  as 
follows : 

"Real  property  embraced  in  a  power  to  devise  passes  by  a  will  purport- 
ing to  convey  all  the  real  property  of  the  testator,  unless  the  intent  that  th€ 
will  is  not  to  operate  as  an  execution  of  the  power,  appears,  ^ther  ex- 
pressly or  by  necessary  implication." 

[1]  As  the  \vill  of  Charles  W.  Wheeler  purported  to  convey  all 
his  real  property,  it  was  an  execution  of  the  power  of  appointment 
unless  the  intent  not  to  execute  the  power  appears  either  expressly  or 
by  necessary  implication.  There  is  no  pretense  that  such  intent  ap- 
pears expressly,  and  the  argument  of  counsel  is  that  it  appears  by 
necessary  implication.  The  word  "necessary"  must  be  given  its  full 
meaning.  As  was  said  in  Lockwood  v.  Mildeberger,  159  N.  Y.  at 
page  186,  53  N.  E.  804,  referring  to  this  very  provision  of  the  statute : 

''Necessary  implication  results  only  where  the  will  pennits  of  no  other 
interpretation.  Necessary  is  defined  to  mean:  'Such  as  must  he;'  impossi- 
ble to  be  otherwise;'  *not  to  be  avoided;'  'inevitable.'  The  intent  not  to 
execute  the  power,  therefore,  must  not  be  implied  unless  it  so  clearly  ap- 
pears that  it  is  not  to  be  avoided." 

It  is  claimed  that  the  intent  not  to  execute  the  power  of  appoint- 
ment appears  by  necessary,  implication,  because  the  provision  of  the 
will  creating  a  trust  for  the  benefit  of  Rosalie  Wheeler  Bepvenuti 
for  life  duplicates  the  provision  in  the  deed,  and  that  it  is  manifestiy 
absurd  to  create  a  trust  for  the  life  of  Rosalie  in  a  remainder  after 
her  death.  But  the  will  is  not  confined  to  the  exercise  of  the  power 
of  appointment,  but  disposes  of  much  other  property.  Neither  is 
it  confined  to  creating  a  trust  for  Rosalie,  but  disposes  of  the  cor- 
pus of  the  estate  after  her  death.  As  to  the  testatoi^s  own  property 
the  will  conforms  the  devise  for  the  daughter's  life  to  the  provisions 
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of  the  deed*  The  power  of  appointment  operates  only  on  the  re- 
mainder after  the  daughter's  death.  It  is  the  same  as  if  the  will  on 
its  face  limited  the  power  of  appointment  to  the  remainder  of  the 
trust  created  by  the  deed  of  1900,  after  the  death  of  the  daughter.  . 
As  the  will  purports  to  dispose  of  all  testator's  property,  the  law 
steps  in  and  declares  that  such  disposition  operates  as  an  execution 
of  the  power  of  appointment.  As  under  the  deed  of  trust  the  power 
of  appointment  applies  only  to  the  remainder  after  the  death  of  Ros- 
alie, so  the  will  executed  it  only  as  to  such  remainder.  The  provision  in 
the  will  for  a  trust  for  the  life  of  the  daughter  Rosalie  is  necessarily 
confined  in  its  operation  to  testator's  own  property. 

[2]  It  is  further  claimed  that  a  consideration  of  extraneous  matters 
may  determine  the  question  whether  the  power  of  appointment  was 
exercised.  As  the  testator  joine'd  in  the  agreement  of  1905,  which 
purported  to  change  the  provisions  of  the  deed  of  1900  so  as  to  give 
the  remainder  of  the  trust  property  to  his  daughter  Rosalie  and  to 
nullify  that  portion  of  the  deed  of  1900  which  reserved  to  Charles  W. 
Wheeler  the  power  of  appointment,  the  argument  is  that  he  believed 
that  the  power  of  appointment  was  no  longer  in  existence,  and  there- 
fore did  not  intend  to  exercise  it  For  two  reasons  this  conclusion 
is  not  approved.  The  first  is  that  the  necessary  implication  of  intent 
not  to  exercise  the  power  must  appear  in  the  will  itself,  and  resort 
cannot  be  had  to  extraneous  instruments  to  determine  the  question. 
The  second  is  that,  although  at  the  time  of  the  execution  of  the 
agreement  of  1905  the  testator  evidently  believed  that  the  power  of 
appointment  was  done  away  with,  yet  it  does  not  necessarily  follow 
that  he  had  that  belief  at  the  time  the  will  was  executed  in  1918. 
Non  constat,  he  may  have  been  advised  that  the  agreement  of  1905 
was  ineffective  to  change  the  terms  of  the  deed  of  1900 ;  and,  although 
at  the  time  of  the  execution  of  the  agreement  of  1905  he  marked  the 
deed  of  1900  canceled,  nevertheless  the  agreement  of  1905  was  never 
recorded.  The  conclusion  which  we  reach  is  that  it  does  not  appear 
by  necessary  implication  that  the  testator  did  not  intend  to  exercise 
the  power  of  appointment. 

[3,  4]  A  different  result  however  seems  to  follow  in  the  case  of  the 
New  Jersey  property.  This  property  has  to  a  great  extent  been  sold 
and  the  avails  have  come  into  the  hands  of  the  trustee.  But  the  trust 
deed  of  this  property  provided  that  a  sale  should  not  work  a  conver- 
sion thereof  into  personal  property,  but  the  proceeds  of  such  real 
estate  when  so  sold  should  continue  to  be  real  property  for  the  pur- 
poses of  the  trust  and  of  the  distribution  thereof.  The  question  is 
before  us  for  the  judgment-  to  be  pronounced  will  act  by  directing  the 
trustee  who  is  within  our  jurisdiction  and  not  directly  upon  the  land 
itself.  We  must  presume  that  the  common  law  prevails  in  the  state 
of  New  Jersey  and  decide  accordingly.  As  pointed  out  in  the  previ- 
ous opinion  although  a  trust  to  receive  tlie  rents  and  profits  of  land 
and  apply  them  to  the  use  of  parties  might  be  terminated  by  agree- 
ment of  all  the  parties  in  interest,  yet  all  the  parties  in  interest  did 
not  unite  in  the  agreement  of  1905,  for  the  contingent  remaindermen 
were  not  present,  and  it  may  also  be  noted  that  the  nominal  settlor 
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of  the  trust  was  not  a  party  to  the  agreement.  Under  the  common 
law  a  power  of  appointment  is  not  competently  exercised  unless  the 
will  expresses  an  intention  to  exercise  it,  although  it  is  not  necessary 
that  the  power  be  referred  to  in  the  will.  White  v.  Hicks,  33  N.  Y. 
383.  I  find  no  intent  ej^pressed  in  the  will  to  exercise  the  power. 
According  to  the  rules  of  common  law  the  power  was  not  exercised, 
and  the  New  Jersey  property,  not  passing  under  power  of  appoint- 
ment, is  vested  in  the  heir  at  law  according  to  the  statutes  of  the 
state  of  New  York  by  the  provisions  of  the  deed  which  are  operative 
in  case  the  power  of  appointment  is  not  exercised.  Rosalie  Wheeler 
Benvenuti,  as  the  only  heir  at  law  of  her  father,  takes  the  remainder 
in  the  New  Jersey  property  by  purchase  under  the  provisions  of  the 
trust  deed  of  1900. 

Judgment  directed  to  be  entered  in  accordance  with  the  opinion 
on  the  former  argument  as  modified  by  this  opinion  on  reargtmienL 
Settle  order  on  notice.    All  concur. 


HARRISON  T.  HEBREW  COMMUNITY  OF  BOROUGH  PARK. 

(Supreme  CJourt,  AppeHate  Division,  Second  Department.    July  22,  1921.) 

1.  Cemeteries  ^=^15 — ^Identity  of  grantee  of  lot  held  not  in  doubt. 

Where  a  deed  to  cemetery  lots  gave  grantee's  iirst  name  as  Morris, 
whereas  he  claimed  his  name  was  Mortimer,  and  the  defendant  grantor's 
officers  said  grantee  told  them  his  name  was  Morris,  and  grantee's  father's 
will  so  describes  him,  held,  that  there  was  no  doubt  as  to  grantee's 
idenUty. 

Z.  Contracts  <&=»299  (1) —Delaying  funeral  held  not  a  legal  breach  of  contract 
to  conduct  it. 

Where  a  party  under  contract  to  conduct  a  funeral  fixed  a  certain 
hour  so  that  members  of  the  congregation  could  attend,  and  then  delayed 
an  hour  or  so,  held,  that  the  delay  did  not  constitute  a  legal  grievance,  in 
an  action  for  breach  of  contract. 

3.  Witnesses  <®==>268(1)— In  action  for  breach  of  a  contract  to  bury  in  lots 

purchased  from  defendant,  evidence  BS  to  defendant's  desire  to  makt 
money  from  selling  lots  held  improperly  ellcltiVi  on  eross-examination. 

In  an  action  for  breach  of  contract  to  conduct  a  funeral  and  bury  the 
body  of  plalntifiTs  father  In  lots  which  plaintiff  had  purchased  from 
the  defendant  after  getting  the  price  down  and  to  which  lots  plaintlJDT 
had  retained  the  deed,  evidence  that  the  members  of  the  defendant  com- 
munity desired  to  make  money  out  of  selling  the  lots,  elicited  by  cross- 
examination  of  defendant's  agent,  held  improperly  elicited. 

4.  Contracts  <S=»323(1) — ^In  action  for  breach  oi  agreement  to  conduct  funeral, 

whether  defendant  performed  its  obligations  held  a  Jury  question. 

In  an  action  for  damages  for  breach  of  contract  to  bury  plaintiff's  fbther 
in  lots  purchased  of  the  defendant,  evidence  held  such  that  the  trial 
justice  should  have  submitted  to  the  jury  the  question  whether  the  de- 
fendant did  not  In  fact  perform  its  obligations  under  the  rules  and  regu- 
lations governing  the  funerals  of  Its  members. 

^s»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  DigesU  A  Indezea 
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5.  Damacfes  ^=>120(2)— -From  postponement  of  funeral  to  foUowinir  day  held 

to  be  expense  of  keepinir  oody  and  for  eoach  or  carriage  according  to 
defendani's  by-laws. 

If  defendant,  sued  for  breach  of  contract  to  conduct  a  funeral,  was 
responsible  for  the  grave  not  being  dug  and  the  funeral  procession  being 
stop;>ed,  held,  that  the  damage  growing  therefrom  was  the  expense  of 
keeping  the  body  overnight  and  for  a  coach  or  carriage  in  accordance 
with  the  defendant's  by-laws  for  the  family  on  the  aaoceeding  day  when 
the  burial  could   have  been  made. 

6.  Damages  ^»177— In  action  for  breach  of  contmct  to  bury,  held  tliat  cer- 

tain testimony  as  to  costs  of  lots  In  another  cemetery  should  have  been 
stricken. 

In  an  action  for  breach  of  contract  to  bury  plalntilTs  fJather  in  lots 
purchased  of  defendant,  where  the  funeral  procession  was  stopped  be- 
cause the-  grave  had  not  been  dug  due  to  a  delay  in  the  order  therefor, 
and  plaintiff  secured  other  lots  in  another  cemetery  where  the  burial  was 
performed  on  the  following  day,  held,  that  defendant's  motion  to  strike 
testimony  as  to  the  cost  of  the  new  plot  and  gratuities  or  tips  to  grave- 
diggersi  and  expenses  of  automobiles  and  for  obtaining  the  new  burial 
permit  and  expense  for  a  new  rabbi  on  the  foUowing  day  should  have 
been  allowed. 

1.  Appeal  and  error  <@=»1I40(1)— A  new  trial  will  be  ordered  where  Justice 
would  be  best  served  thereby. 

Where  the  court  might  reduce  a  recovery  in  an  improper  amount  in  an 
action  for  breach  of  contract,  yet  where  it  appears  that  the  interests  of 
justice  Would  be  best  served  by  a  new  trial,  one  will  be  ordered. 

Appeal  from  Supreme  Court,  Queens  County. 

Action  by  Mortimer  A.  Harrison  against  the  Hebrew  Commtmity  of 
Borough  Park.  From  a  judgment  of  the  Supreme  Court  upon  a  ver- 
dict for  $650  for  breach  of  contract,  and  from  an  order  denying  its 
motion  for  new  trial,  the  defendant  appeals.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Argued  before  BM.CKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX 
and  MANNING,  JJ. 

Abraham  Wielar,  of  New  York  City  (Harry  Aaron,  of  New  York 
City,  on  the  brief),  for  appellant. 

Stanley  C.  Fowler,  of  New  York  City,  for  respondent. 

KELLY,  J.  The  complaint  alleges  that  David  Harrison,  the  father 
of  the  plaintiff,  died  on  May  18,  1919 ;  that  he  was  a  member  of  the  de- 
fendant religious  corporation ;  that  on  the  said  18th  day  of  May  the 
defendant  contracted  with  the  plaintiff  in  consideration  of  $410,  "to 
furnish  and  supply  everything  necessary  for  a  proper  and  fitting  burial 
and  funeral  of  said  David  Harrison,  in  accordance  with  the  rites  of 
said  defendant";  that  defendant  agreed  to  furnish  and  supply  all  of 
the  necessary  raiment,  undertaker,  undertaker's  services,  coffin,  hearse, 
and  coaches,  to  conduct  the  funeral  ceremony  on  May  19,  and  to  fur- 
nish a  proper  burial  place  for  the  body  of  said  David  Harrison,  in  the 
Mt.  Judah  Cemetery,  Cypress  avenue,  Queens  county,  and  at  said  burial 
place,  on  May  19th,  to  officiate  at  and  conduct  a  proper  and  fitting  burial 
ceremony  over  the  remains  of  the  deceased  in  accordance  with  defend- 
ant's custom  and  the  religious  belief  of  defendant  and  said  decedent. 

^s»Por  otber  ofts^s  see  same  tonic  A  KBT-NUMBBR  in  all  Key-Niipibered  Digeeta  &  Indexee 
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The  plaintiflF  alleges  that  he  agreed  to  pay  and  did  pay  defendant  the 
sum  of  $410  for  the  purposes  above  set  forth,  but  defendant  failed  and 
refused  to  perform  its  agreement,  and  that  by  reason  thereof  the  plain- 
tiff was  obliged  to  and  did  furnish  the  necessary  raiment  and  funeral 
coaches  and  a  burial  place  in  a  cemetery  other  than  Mt.  Judah  Ceme- 
tery, and  that  the  burial  by  reason  of  defendant's  neglect  was  had  with- 
out defendant  officiating  thereat  and  performing  its  rites  and  ceremo- 
nies. 

The. plaintiff  alleges  that  he  was  compelled  to  expend  money,  and 
was  "subjected  to  great  physical  and  mental  pain  and  torture"  in  se- 
curing a  new  burial  place,  so  as  to  bury  deceased  "in  any  way  according 
to  the  rites  of  his  church"  and  in  the  time  and  manner  prescribed  by 
the -church.    He  alleges  that  he  has  been  damaged  in  the  sum  of  $5,000. 
The  defendant  answered  with  a  general  denial,  and  for  a  first  sep- 
arate defense  alleges  that  on  May  18,  1919,  it  agreed  with  plaintiff  to 
sell  and  convey  to  him,  two  graves  in  the  cemetery  named  for  $410,  and 
that  it  executed  and  delivered  to  plaintiff  a  deed  to  said  two  graves. 
For  a  second  separate  defense  it  alleged  that  Mt.  Judah  Cemetery, 
which  was  the  property  of  defendant,  was  in  the  control  of  and  was 
operated  by  Highland  View  Cemetery  Corporation,  which  had  the  sole 
and  exclusive  charge  of  digging  the  graves  in  Mt.  Judah  Cemetery. 
Defendant  alleges  fiiat  David  Harrison,  deceased,  was  an  honorary 
member  of  the  defendant's  organization,  and  as  such  was  not  entitled 
under  the  constitution  and  by-laws  to  "any  burial  rights,"  but  that  on 
May  18th  the  defendant  "gratuitously  and  without  consideration  prom- 
ised to  supply  a  burial  for  said  David  Harrison,  such  as  a  regular  mem- 
ber in  good  standing  in  said  organization  is  entitled  to."    Defendant  al- 
leges that  Mt.  Judah  Cemetery  was  and  is  "operated  and  controlled  by 
persons  other  than  the  defendant,"  and  that  on  May  19th,  at  the  time 
of  the  funeral  the  Highland  View  Cemetery  Corporation  failed  to  dig 
the  grave,  although  defendant  in  time  demanded  that  the  grave  be  pre- 
pared ;  that  the  Highland  View  Cemetery  Corporation  offered  to  dig 
the  grave  the  following  day,  but  that  plaintiff  refused  to  avail  himself 
of  the  offer  and  caused  the  remains  of  deceased  to  be  intocred  else- 
where. 

The  evidence  in  the  record  shows  that  on  the  day  of  the  death  the 
defendant  offered  voluntarily  to  prepare  the  body  for  burial,  to  pro- 
vide an  undertaker,  a  hearse,  and  one  coach,  which  was  provided  for 
by  the  by-laws  of  the  congregation,  to  conduct  religious  services  and 
provide  a  grave  in  Mt.  Judah  Cemetery,  which  was  a  cemetery  or  buri- 
al ground  owned  by  defendant  in  the  larger  Highland  View  Cemetery. 
The  defendant,  claiming  that  under  its  rules  a  man  and  woman  could 
not  be  buried  in  the  same  grave,  the  plaintiff,  who  did  not  live  with  his 
father  and  mother,  but  at  Far  Rockaway,  objected  to  this  arrangement 
and  insisted  that  a  grave  be  provided  in  which  his  mother,  still  living, 
could  be  buried  with  her  husband  when  the  time  came.  Thereupon  an 
agreement  was  made  by  which  defendant  sold  to  plaintiff  two  graves 
in  another  portion  of  Mt.  Judah  Cemetery  where  the  husband  and  wife 
could  be  buried  together.  The  price  agreed  upon  was  $400  and  $10  for 
a  "watcher."  The  plaintiff  agreed  to  this,  and  a  deed  was  executed  by 
defendant  conveying  the  two  graves  to  plaintiff.    Defendant  supervised 
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the  funeral,  employing  an  undertaker,  conducted  the  funeral  services  at 
the  synagogue,  and  gave  notice  to  the  Highland  View  Cemetery  on 
May  19th  to  open  the  grave.  It  is  apparent  that  the  Community  and 
its  officers  were  ready  in  good  faith  to  bury  the  deceased  according  to 
the  rites  of  their  church.  The  plaintiff,  living  in  Far  Rockaway,  says 
he  is  not  an  orthodox  Jew,  and,  with  the  widow  and  the  children,  wish- 
ed to  show  all  honor  to  the  deceased.  They  wished  the  decedent  buried 
according  to  the  Orthodox  Hebrew  rules,  but  these  rules  called  for 
very  simple  ceremonies  and  a  very  simple  funeral.  It  appears  that  the 
members  of  the  Community  were  working  people,^each  of  whom  was 
called  upon  to  contribute  25  or  50  cents  towards  the  expenses  of  the 
funeral  of  a  fellow  member.  The  undertaker's  bill,  paid  by  defend- 
ant, was  $26.50. 

The  plaintiff  and  his  sister  respected  the  old  gentleman's  orthodox 
religion,  but  it  is  very  evident  that  they  resented  the  simplicity,  etc., 
enjoined  by  these  regulations.    Plaintiflf  says : 

"Of  course,  I  did  not  know  anything  about  Jewish  affairs,  how  they  go 
on  with  those  things.    I  never  had  experience." 

The  plaintiff,  instead  of  accepting  the  grave  provided  under  the  rules 
of  the  Community,  bought  and  paid  for  two  other  graves  in  what  he 
considered  a  more  suitable  part  of  the  defendant's  cemetery,  where  the 
husband  and  wife  could  be  buried  together,  and  he  and  his  family  and 
friends  followed  the  body  to  the  cemetery  in  a  retinue  of  automobiles. 
When  the  funeral  arrived  at  the  cemetery  gates  it  was  5  o'clock  ia  the 
afternoon,  and  the  Highland  View  Cemetery  officials  who  controlled 
the  cemetery  would  not  permit  the  funeral  to  enter,  claiming  they  had 
not  received  timely  notice  to  open  the  grave.  The  president  of  the  de- 
fendant Community,  who  was  present,  endeavored  to  obtain  admission, 
offering  to  pay  any  additional  charge  which  might  be  made,  but  without 
success.  He  then  offered  to  place  the  body  of  the  deceased  in  a  receiv- 
ing vault  close  by  and  to  furnish  "watchers"  from  the  60  to  70  members 
of  the  Community  who  were  present  to  do  honor  to  the  deceased  and 
who  offered  voluntarily  to  remain  with  the  body  overnight;  and  the 
president  proposed  that  the  interment  could  take  place  the  following 
morning. 

But  the  plaintiff,  possibly  under  the  strain  of  the  situation,  would  not 
listen  to  the  offer  of  the  Community.  He  denounced  the  defendant  and 
the  cemetery,  stating  that  he  would  not  allow  the  body  of  his  father  to 
be  interred  in  such  a  place,  and  the  unfortunate  incident  culminated  in 
threats  of  bodily  violence  against  the  officers  of  the  defendant  corpora- 
tion, who  were  obliged  to  escape  as  best  they  could.  The  plaintiff 
immediately  proceeded  to  an  adjoining  cemetery,  where  he  bought  two 
graves  for  $210.  He  had  his  father's  body  placed  in  the  receiving 
vault  of  the  new  cemetery,  and  on  the  following  morning  he  conducted 
practically  a  new  funeral  with  his  relatives  and  friends,  a  rabbi  from 
Far  Rockaway,  and  a  new  lot  of  automobiles.  He  was  liberal  in  his 
gratuities  to  the  cemetery  employees,  and  generally  the  obsequies  were 
conducted  in  entire  accordance  with  his  wishes. 
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[1]  The  plaintiff  still  has  the  deed  by  which  the  defendant  Com- 
munity conveyed  to  him  the  two  graves  in  Mt.  Judah  Cemetery.  Plain- 
tiff makes  some  point  about  what  he  says  is  a  mistake  in  his  name.  He 
is  described  in  the  deed  as  "Morris"  Harrison,  whereas  he  says  his 
name  is  "Mortimer  A."  Defendant's  officers  say  he  told  them  his  name 
was  "Morris,"  and  his  father's  will  describes  him  as  "Morris  Aaron 
Harrison."  There  is  no  doubt  about  the  identity  of  the  grantee,  and 
plaintiff  retains  the  deed  and  is  the  owner  of  the  two  graves.  He  has 
never  offered  to  surrender  the  deed. 

[2]  The  defendant  Community  did  all  that  it  was  obliged  to  do  up 
to  the  time  the  funeral  left  Borough  Park,  There  is  complaint  that  it 
did  not  start  on  time,  but  that  is  not  unusual.  Defendant's  president, 
says  that  the  hour  was  fixed  for  2  o'clock  so  that  the  members  of  the 
congregation  could  attend,  as  they  were  all  working  people.  They  did 
not  get  away  until  2  or  3  o'clock.  There  is  no  legal  grievance  in  that 
There  were  60  to  75  members  of  the  Community  at  the  cemetery,  all 
coming  to  honor  the  dead  man.  The  Community  paid  the  undertaker 
and  for  the  one  coach,  as  provided  in  the  by-laws,  and  the  members 
paid  for  their  own  coaches,  automobiles,  or  whatever  they  used.  The 
plaintiff,  and  the  other  members  of  the  family  of  deceased  came  in 
automobiles,  and  the  plaintiff  asks  $75  for  automobile  hire  on  the  day 
of  the  funeral  and  $75  more  for  the  next  day. 

[3]  The  cemetery  authorities  based  their  somewhat  arbitrary  refusal 
to  admit  the  funeral  at  5  o'clock,  on  the  ground  that  they  did  not  re- 
ceive notice  to  open  the  grave  until  3  o'clock,  whereas  it  should  have 
been  given  by  noon.  The  defendant's  messenger  took  the  precaution 
of  going  to  Far  Rockaway  to  have  plaintiff's  check  certified  before  giv- 
ing the  order  to  open  the  grave.  The  defendant's  officers  denied  all 
knowledge  of  the  cemetery  regulation  as  to  notice  before  noontime, 
and  gave  evidence  that  the  cemetery  authorities  had  previously  accept- 
ed orders  to  open  graves  at  any  time,  and  they  produced  a  circular 
issued  by  the  superintendent  after  the  funeral  in  question,  providing 
for  an  extra  charge  for  funerals  arriving  after  5  p.  m.,  and  that  no 
funerals  would  be  admitted  after  6  p.  m. 

The  learned  trial  justice  opened  the  door  wide  for  the  plaintiff  and 
the  jury  on  the  question  of  damages.  Plaintiff,  after  a  fashion,  on  the 
motion  to  dismiss,  said  that,  while  he  would  not  withdraw  his  claim 
for  damages  to  his  feelings,  he  would  concede  that — 

"The  law  Is  against  any  such  thing.  •  •  •  I  do  not  elect;  I  am  forced. 
The  Court:  Of  course,  you  can  only  recover  here  for  breach  of  contract  Mr. 
Fowler:     I  propose  to  follow  the  law,  if  the  court  please." 

The  court  said  to  the  jury  of  the  plaintiff's  right  to  recover: 

"He  is  entitled  to  recover  such  damages  as  you  can  say  reasonably  and 
proximately  flow  directly  from  that  breach.  ♦  •  ♦  The  damages  are 
such  as  will  put  the  plaintiff  in  the  same  position,  as  near  as  money  can 
do  it,  that  he  would  have  been  in  if  the  contract  had  been  fully  performed 
by  the  defendant." 
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^  It  is  apparent  from  the  entire  charge  that  the  learned  judge  prac- 
tically charged  the  jury  as  matter  of  law  that  there  had  been  in  fact  a 
breach  of  the  contract  by  defendant.  It  does  not  appear  that  the  mat- 
ter was  directly  called  to  his  attention  by  request  or  exception.  He 
itemized  plaintiff's  claims  for  damages  which  he  totaled  at  $464.25, 
including  $210  for  the  new  plot,  mourners,  gravediggers,  automobile 
hire,  expenses  for  the  second  rabbi,  for  the  shroud,  etc.,  but  there  is 
no  word  about  defendant's  performance  of  its  obligations  or  its  re- 
sponsibility for  the  refusal  of  the  cemetery  superintendent  to  admit 
the  funeral  on  its  arrival  at  the  cemetery.  He  told  the  jury  that  it  was 
true  plaintiff  had  received  the  deed  for  the  two  lots  (for  which  he  had 
paid  $400),  and  that  it  was  still  in  plaintiflE's  possession,  and  told  them : 

"As  the  law  seems  to  be  In  this  case,  it  ia  perfectly  proper  that  an  aUow- 
ance  should  be  made  for  that  plot" 

And  he  proceeded  to  tell  the  jury  that  there  was  evidence  that  such 
plots  were  only  worth  $50,  and  '*it  is  for  you  to  say,  gentleman,  what 
allowance  should  be  made  by  reason  of  that  fact."  But  the  jury  had 
no  right  to  rescind  plaintiflf's  purchase  of  the  two  graves,  nor  did  plain- 
tiff ask  rescission. 

In  other  words,  although  plaintiff  concedes  that  he  purchased  the 
two  graves  for  $400,  and  although  he  received  and  retained  the  deed  in 
fee  simple  for  the  two  graves,  the  jury  were  allowed  to  say  that  they 
were  really  worth  but  $50. 

There  is  no  dispute  that  plaintiff  voluntarily  purchased  the  two 
graves  for  $400.  He  was  not  forced  to  buy  them.  The  Community 
offered  him  a  grave  for  his  father  without  charge.  He  insisted  on  these 
two  graves  in  a  particular  location.  He  refused  two  graves  "next  to 
the  children"  and  bargained  with  defendant,  getting  the  price  down  to 
$400. 

The  learned  triial  judge  over  objection  and  exception  interrogated 
defendant's  president,  Silverman,  as  to  the  profit  accruing  to  the  Com- 
munity in  the  sale  of  the  graves,  and  plaintiff's  counsel  over  objection 
and  exception  cross-questioned  Silverman  as  to  the  Community's  desire 
to  make  money  out  of  selling  the  plots.  Silverman  was  a  collector  for 
Burns  Bros.,  coal  dealers.  He  testified  that  the  members  of  the  Com- 
munitv  are  working  people.  None  of  the  officers  of  the  Community 
received  salaries.  I  think  this  evidence  was  improperly  elicited  and 
admitted  over  exception.  The  same  error  occurred  in  the  evidence  of 
Langridge,  the  superintendent  of  Highland  View  Cemetery,  a  witness 
for  plaintiff. 

[4]  I  think  the  trial  justice  should  have  submitted  to  the  jury,  first, 
the  question  whether  the  defendant  did  not  in  fact  perform  its  obliga- 
tions under  the  rules  and  regulations  governing  the  funerals  of  its 
members.  Did  they  not  convey  the  two  graves  bargained  for,  and 
conduct  the  funeral  up  to  the  gates  of  the  cemetery  ? 

[6,  6]  On  the  evidence  there  is  grave  doubt  whether  the  defendant 
was  responsible  for  the  refusal  of  the  cemetery  superintendent  to  ad- 
mit the  funeral.    iBut  in  any  case  it  would  seem  that  the  damage  grow- 
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ing  out  of  that  refusal  was  the  expense  of  keeping  the  body  overnight 
and  for  a  coach  or  carriage  in  accordance  with  the  by-laws  for  the 
family  on  the  succeeding  day.  I  also  think  that  error  was  committed  in 
refusing  over  exception  defendant's  motions  to  strike  out  testimony  as 
to  cost  of  new  plot  in  Mount  Nebo  Cemetery,  gratuities  or  tips  to 
gravediggers  at  Mount  Nebo  Cemetery, 'expenses  for  automobiles  on 
May  19th  and  May  20th,  expense  of  taxicab  to  obtain  new  burial  per- 
mit on  May  19th  and  expense  for  a*  rabbi  on  M;ay  20th. 

[7]  While  this  court  might  reduce  the  recovery,  still  in  a  case  of 
this  description  it  would  appear  that  the  interests  of  justice  are  best 
served  by  ordering  a  new  trial. 

Judgment  and  order  reversed,  and  new  trial  grsuited;  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


(116  Misc.  Rep.  405) 

In  re  SHIPMAN'S  ESTATE. 

(Siirrogate'9  CJourt,  New  York  County.     August  10,  1921.) 

L  Executors  and  administrators  <^»236— -Executor^s  attorney  has  no  lien  en- 
forceable In  Surrogate's  Court. 

Byen  if  an  attorney  has  a  contractual  lien  against  the  assets  of  an 
estate  for  professional  services  rendered  to  the  estate,  that  lien  is  not  one 
which  can  be  enforced  in  the  Surrogate's  Court. 

Z,  Executors  and  adnrinistrators  ^=^236 — Surrogate  eaa  order  reas<»able  at- 
torney's fee  to  be  paid  for  seniees  to  estate. 

The  surrogate  has  jurisdiction  over  an  application  by  an  attorney  for 
determination  of  the  value  of  his  services  rendered  to  the  estate  and 
for  an  order  directing  the  payment  for  such  services  out  of  the  estate 
funds. 

In  the  matter  of  the  estate  of  Andrew  J.  Shipman.  Petition  by 
Henry  W.  Jessup  for  determination  of  the  value  of  his  services  ren- 
dered as  an  attorney  for  the  estate  and  for  an  order  directing  payment 
from  the  funds  of  the  estate.    Petition  granted. 

Henry  W.  Jessup,  of  New  York  City  (Douglas  Mathewson,  of  New 
York  City,  of  xrounsel),  for  petitioner. 

Edmund  L.  Mooney,  of  New  York  City  (Terence  Farley  and  Frank 
I.  Tierney,  both  of  New  York  City,  of  counsel),  for  respondents. 

COHALAN,  S.  This  is  an  application  by  an  attorney  for  a  de- 
termination of  the  value  of  his  services  rendered  to  the  estate  and  for 
an  order  directing  pajrment  therefor  out  of  the  funds  of  the  estate.  I 
have  decided  to  adopt  the  opinion  and  findings  of  the  referee  and 
add  this  memorandum  because  of  the  doubt  as  to  the  jurisdiction  of 
the  surrogate  to  entertain  the  proceeding  resulting  from  the  decision  of 
the  Appellate  Division  in  the  Estate  of  Elizabeth  Connell,  decided 
April  29,  1921,  196  App.  Div.  639,  188  N.  Y.  Supp.  373. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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[1 J  This  kind  of  proceeding  was  first  suggested  by  the  Appellate  Di- 
vision, Second  Department,  in  Matter  of  Rabell,  175  App.  Div.  345, 
162  N.  Y,  Supp.  218.  In-  an  able  and  well  considered  bpinion  Mr. 
Justice  Thomas  reviewed  the  situation  with  respect  to  the  power  of 
the  surrogate  to  compel  a  representative  to  pay  his  attorney  out  of 
the  funds  of  the  estate,  where  the  attorney  has  no  lien  under  section 
475  of  the  Judiciary  Law  (Consol  Laws,  c.  30).  He  found  that  the 
surrogate  had  jurisdiction,  upon  the  petition  of  an  attorney  to  ascer- 
tain the  value  of  the  attorney's  services  rendered  to  the  representative 
as  such,  and  to  direct  payment  therefor.  This  opinion  received  the  ap- 
proval of  all  the  members  of  the  court  except  Mr.  Justice  Mills,  who 
concurred  in  the  result  upon  the  ground  that  the  attorney  had  a  lien 
upon  the  whole  estate.  The  petitioner  herein  claims  a  "contractual 
lien"  upon  the  authority  of  the  decision  in  Jessup  v.  Smith,  223  N. 
Y.  203,  119  N.  E.  403.  It  is  not  necessary  to  consider  whether  the  at- 
torney has  such  a  lien.  He  has  no  lien  that  can  be  enforced  in  this 
proceeding  in  the  Surrogate's  Court. 

[2]  It  is  shown  in  the  Rabell  Case,  supra,  that  the  remedy  of  an 
attorney  who  has  rendered  services  to  an  estate  is  in  a  direct  proceed- 
ing such  as  this  in  the  Surrogate's  Court.  The  practice  there  ordered 
was  commenced  in  this  court  in  1916  upon  the  authority  of  the  Rabell 
decision  and  has  now  become  well  established.  It  is  also  well  estab- 
lished in  many  other  Surrogate's  Courts  of  the  state.  This  practice  has 
worked  so  well  and  has  been  such  a  convenient  method  of  determining 
such  disputes  that  it  should  not  be  discontiued  until  there  has  been  an 
express  and  authoritative  adjudication  from  an  appellate  court  for- 
bidding it. 

In  Matter  of  Nauss,  N.  Y.  Law  Journal,  May  28,  1920,  the  jurisdic- 
tion of  this  court  to  entertain  such  a  proceeding  was  attacked,  Mr.  Sur- 
rogate Foley  there  said: 

"This  court  has  power  to  take  proof  as  to  the  value  of  the  services  and 
to  direct  payment  therefor,  or  to  appoint  a  referee  for  the  purpose  of  taking 
such  proof.  The  Rabell  Case  was  cited  by  the  Appellate  Division  of  this  de- 
partment and  not  disapproved  in  Matter  of  O'Connor,  177  App.  Dlv.  616." 

From  the  order  of  reference  entered  on  this  decision  an  appeal  was 
taken.  The  result  was  a  unanimous  affirmance,  without  opinion,  of  the 
order  of  Mr.  Surrogate  Foley,  193  App.  Div.  937,  184  N.  Y.  Supp. 
938.  By  this  affirmance  the  Appellate  Division  of  this  department  im- 
plicitly and  necessarily  approved  the  practice  in  this  respect  that  had 
prevailed  in  this  court  since  the  decision  of  Matter  of  Rabell,  supra.' 

In  the  Estate  of  Elizabeth  Connell  a  similar  proceeding  was  brought. 
The  surrogate  appointed  a  referee  to  take  proof  as  to  the  value  of  the 
services  rendered  by  an  attorney  to  a  temporary  administrator.  Upon 
the  referee's  report  the  surrogate  made  an  order  directing  payment  for 
said  services.  Upon  appeal  many  questions  were  raised,  including  this 
question  of  jurisdiction.  In  the  opinion  of  the  Appellate  Division  by 
Mr.  Justice  Greenbaum  (196  App.  Div.  639,  188  N.  Y.  Supp.  373), 
several  reasons  were  given  why  the  attorney  should  be  denied  pay- 
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ment  from  the  funds  of  ttiC  estate  for  his  services  to  the  temporary 
administrator. 

As  appears  from  the  opinion  of  Mr.  Justice  Greenbaum,  the  applica- 
tion of  the  attorney  was  denied  upon  the  merits.  It  was  found  that 
none  of  the  services  inured  to  the  benefit  of  the  estate,  that  about  one- 
half  of  the  services  were  performed  while  the  temporary  administrator 
was  functus  officio,  that  the  attorney  had  no  charging  lien  on  the  as- 
sets of  the  estate,  or  no  retaining  lien  upon  moneys  or  papers  in  bis 
possession.  The  learned  justice  referred  to  the  Rabell  Case  with  ap- 
parent approval  and  yet  stated  that  the  Surrogate's  Court  had  no  juris- 
diction to  entertain  the  proceeding.  It  may  be  assumed  that  the  Ap- 
pellate Division  had  in  mind  the  jurisdiction  of  the  surrogate  to  fix  the 
lien  claimed,  rather  than  jurisdiction  to  entertain  the  proceeding.  The 
surrogate  had  not  attempted  to  fix  a  lien,  but  to  fix  the  value  of  the 
services,  because  there  was  rfo  lien  under  the  Judiciary  Lraw.  This  is 
the  distinctive  feature  of  the  Rabell  Case.  An  examination  of  the 
briefs  on  appeal  in  the  Connell  Case  shows  that  the  decision  of  the 
Appellate  Division  in  the  Nauss  Estate,  a  few  months  previously,  was 
not  called  to  the  attention  of  the  court. 

In  view  of  this  apparent  conflict,  I  deem  it  my  duty, to  follow  the 
decision  of  the  Appellate  Division  in  the  Nauss  C5ase,  where  the  ques- 
tion of  jurisdiction  was  directly  involved  and  was  the  principal  point 
reviewed. 

Referee's  report  confirmed.  The  respondent  administrators  will  be 
ordered  to  pay  the  amount  found  to  be  the  reasonable  value  of  the 
services,  but  the  order  will  not  estop  the  persons  entitled  to  share  in 
the  estate  who  were  not  made  parties  to  tiiis  proceeding.  Matter  of 
Rabell,  supra,  175  App.  Div.  at  p.  353,  162  N.  Y.  Supp.  218.  Settle 
order  on  notice. 
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(U6  Misc.  Bep.  880) 

LEAHY  et  aL  T.  LEAHY  el  aL 

(Supreme  Court,  Special  Term,  Kings  County.    August  11,  1921.) 

L  Partition  ^=>10$-— Referee's  report  of  sale  not  under  oath  eauiot  be  eon- 
flrmed. 

A  referee's  report  of  partition  sale  cannot  be  confirmed  where  not  un- 
der oath  as  required  by  Code  Civ.  Proc.  §  1576. 

2.  Partition  ^=s>101 — Sale  not  subject  to  taxes  eoceeedbig  purehase  price  not 

conflnned 

A  sale  of  several  tracts  of  land  free  from  taxes  will  not  be  confirmed 
where  taxes  due  on  two  of  the  tracts  amounted  to  ^2,200  more  than  the 
sale  price  of  such  two,  and  it  was  proposed  to  pay  this  amount  from  the 
proceeds  of  the  other  tracts,  but,  under  Code  Civ.  Proc.  |  1676,  requir- 
ing taxes  to  be  paid  out  of  proceeds  unless  the  judgment  otherwise  di- 
rects, the  Judgment  might  .be  so  amended  as  to  authorl2»  separate  sale 
of  such  two  subject  to  the  taxes  thereon. 

3.  Ptetition  ^»102— Rule  of  practire  does  not  prcdude  seinurate  sale  of  tracts. 

General  rule  of  mractlce  66,  providing  that,  where  several  tracts  of 
land  are  owned  In  common,  no  separate  action  for  partition  shall  be 
maintained  without  consent  of  all,  would  not  preclude  a  separate  sale  of 
two  tracts  in  a  suit  for  partition  of  a  larger  number  where  It  was  ad- 
visable to  sell  the  two  subject  to  a  large  amount  of  taxes  due  on  them. 

4.  Partltioa  ^=^07 — Court  of  equity  may  exereise  discretion  not  accorded  by 

legal  rules  to  award  resale. 

Courts  of  equity  have  a  control  over  sales  made  under  their  decrees 
which  is  not  governed  by  legal  rules,  and  the  court's  discretion  may  be 
exercised  in  the  interest  of  Justice  and  upon  grounds  which  would  be 
Insufficient  to  confer  upon  any  party  an  absolute  legal  right  to  a  resale. 

Action  for  partition  by  Thomas  F.  Leahy  and  others  against  Jose- 
phine V.  Leahy  and  others.  Motion  to  confirm  referee's  report  of  sale, 
and  for  final  judgment.  Motion  denied,  with  leave  to  renew  on  proper 
report. 

Charles  K.  Terry,  of  Brooklyn,  for  the  motion. 

Alexander  C.  Webber,  of  Brooklyn,  guardian  ad  litem,  opposed. 

CROPSEY,  J.  [1,  21  A  motion  to  confirm  a  referee's  report  of  sale 
in  a  partition  action  and  for  final  judgment  is  opposed  by  the  guardian 
ad  litem  representing  infants  who  are  interested.  In  any  event,  the 
report  cannot  be  confirmed  because  it  is  not  under  oath.  Civ,  Code,  § 
1576.  But  there  are  other  matters  which  should  also  be  now  consider- 
ed. The  action  involved  six  pieces  of  property,  two  in  Westchester 
county  and  four  in  Bronx  county.  Four  of  the  parcels  sold  for  sub- 
stantial amounts.  But  one  parcel  in  Westchester  and  one  parcel  in  the 
Bronx  sold  for  nominal  amounts,  namely,  for  $100  and  $200,  respec- 
tively. The  amount  of  unpaid  taxes  against  the  parcel  which  sold  for 
$100  is  about  $500,  and  the  amount  of  unpaid  taxes  against  the  parcel 
which  sold  for  $200  is  about  $2,000.  Under  the  provisions  of  the 
interlocutory  judgment  and  the  terms  of  sale  the  purchasers  would  be 
entitled  to  the  properties  free  of  all  taxes.  If  this  report  is  confirmed  it 
is  proposed  to  pay  the  unpaid  taxes  against  these  two  parcels  out  of  the 
proceeds  of  the  sales  of  the  other  parcels.    In  other  words,  about  $2,- 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Index« 
189  N.Y.S.— 57 
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200  would  be  thus  paid  out  of  the  proceeds  of  the  sale  of  the  other 
four  parcels  for  taxes  which  did  not  affect  any  of  them,  but  which  were 
unpaid  on  these  two  parcels.  I  think  such  a  result  should  not  be  per- 
mitted. To  do  so  would  be  to  make  a  present  to  the  purchasers  of  the 
two  parcels  at  the  expense  of  the  infants  and  others  interested.  I  think 
that  such  a  result  is  not  required.  Section  1676  of  the  Civil  Code  pro- 
vides that  all  taxes  which  are  liens  upon  the  property  sold  must  be  paid 
out  of  the  proceeds  of  .sale  unless  the  judgment  otherwise  directs.  And 
the  interlocutory  judgment  entered  herein  does  not  contain  any  other 
direction.  But  I  think  an  application  may  properly  be  made  by  the 
guardian  ad  Utem  to  have  that  judgment  amended  so  that  the  two  par- 
cels in  question  may  be  resold  subject  to  unpaid  taxes  and  assessments, 
or,  if  that  be  deemed  to  be  impracticable  and  thus  involve  additional  ex- 
pense with  no  probability  of  a  sale  being  effected  upon  those  terms, 
that  the  two  parcels  be  eliminated  from  the  complaint. 

[3]  It  is  true  that  rule  65  of  the  general  rules  of  practice  provides 
that,  where  several  parcels  of  land  are  owned  in  common  by  the  same 
persons,  no  separate  action  for  the  partition  of  any  part  shall  be  main- 
tained without  the  consent  of  all  the  interested  parties  or  without  the 
order  of  the  court,  and,  where  infants  are  interested,  the  complaint 
shall  state  whether  or  not  the  parties  own  any  other  lands  in  common. 
This  rule,  however,  did  not  take  away  an  owner's  right  to  maintain 
partition  of  only  one  of  several  parcels  owned  in  common.  Its  purpose 
was  to  guard  against  the  annoyance  and  expense  of  imnecessary  ac- 
tions. And  if  the  rul6  be  not  complied  with  the  party  violating  it  may, 
in  the  discretion  of  the  court,  be  charged  with  the  expenses  of  the  ac- 
tion.   Pritchard  v.  Dratt,  32  Hun,  417. 

No  provision  is  to  be  found  in  the  Civil  Code  other  than  that  in  sec- 
tion 1676,  indicating  that  the  proceeds  of  sale  where  several  parcels 
are  involved  are  to  be  treated  in  bulk  and  as  though  but  one  parcel  had 
been  sold  rather  than  separately  in  respect  to  each  parcel  involved.  In 
fact,  the  latter  course  is  at  least  suggested  by  the  provisions  of  section 
1576  requiring  "a  description  of  each  parcel  sold,  the  name  of  the  pur- 
chaser thereof,  and  the  price  at  which  it  was  sold."  Again,  where  it 
was  intended  to  deal  with  the  gross  or  entire  proceeds  of  sale  as  in  the 
case  of  an  allowance  for  dower  under  section  1568,  the  language  used 
is  **the  proceeds  of  the  sale  of  the  whole  property."  The  purpose  of 
the  provisions  of  section  1676  is  not  the  collection  of  taxes,  but  only 
the  protection  of  the  purchaser  from  the  lien  of  them.  Matter  of  Jones, 
178  App.  Div.  654,  656,  165  N.  Y.  Supp.  896.  And^under  the  language 
of  that  section  the  court  has  the  power  to  direct  that  the  property  be 
sold  subject  to  the  unpaid  taxes.  Morgan  v.  FuUerton,  9  App.  Div. 
233,  235,  41  N.  Y.  Supp.  4o5.  Having  tibat  right,  it  may  exercise  it  as 
to  all  the  parcels  involved,  or  as  to  one  or  more  of  them. 

[4]  Courts  of  equity  have  a  control  over  sales  made  under  their  de- 
crees which  is  not  governed  by  legal  rules.  The  court's  discretion  may 
be  exercised  in  the  interest  of  justice  and  upon  grounds  which  would  be 
insufficient  to  confer  upon  any  party  an  absolute  legal  right  to  a  resale. 
Fisher  v.  Hersey,  78  N.  Y.  387;  Willetts  v.  Whitson,  69  Misc.  Rep. 
229,  125  N,  Y.  Supp.  135 ;  MuUins  v,  Franz,  162  App.  Div.  316,  147 
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N.  Y.  Supp.  418.  That  supervision  and  control  should  be  exercised 
here.  If  an  application  to  am^nd  the  judgment  is  made  and  granted, 
of  course  the  purchasers  of  the  parcels  in  question  will  receive  back 
their  deposits.  The  motion  to  confirm  the  report  of  sale  is  denied,  with 
leave  to  renew  upon  a  proper  report 


SPIELTOGEL  ▼.  VEIT  eft  aL 

(Supreme  Court,  Appellate  Diylsion,  Second  Department.    Jaly  22,  1921.) 

L  Evidence  ^»400<2)— ConveraatioiiB  before  signiiif  oontraet  tor  sale  of 
land  are  incompetept  to  change  ito  terms. 

Where  the  complaint  declared  on  a  written  contract  for  sale  of  land, 
evidence  of  conversations  at  or  before  the  time  of  the  signing  of  the  writ- 
ing are  incompetent  to  change  it  or  enlarge  its  terms. 

2.  Vendor  and  porcliaser  i8=»21-- Contraet  bold  to  contain  Tendor's  agrsemcnt 

to  sell. 

An  instrument  designated  as  a  memorandum  agreement  which  con- 
tained no  expressed  agreement  on  the  part  of  the  vendor  to  sell,  but  stat- 
ed the  price  agreed  on  and  was  signed  by  all  the  parties,  may  be  treated 
as  an  agreement  on  the  part  of  the  vendor  to  sell. 

3.  Vendor  and  porcliflser  <&»46— Written  provisions  in  eontract  prevail  over 

inconsistent  ininted  provisioos. 

The  fact  that  the  written  statement  in  a  memorandum  of  a  contract 
for  sale  of  land  as  to  the  amount  of  the  mortgage,  under  a  printed  state- 
ment that  such  amount  was  the  amount  of  the  existing  mortgages,  dif- 
fered from  the  amount  of  the  existing  mortgages  does  not  render  the 
contract  unenforceable,  since  the  written  provision  may  be  construed  to 
prevail  over  the  printed  form. 

4.  Vendor  and  porchaser  ^»m — Provision  for  execntion  ci  more  formal 

eontract  does  not  prevent  enforcement  of  memorandum. 

The  fact  that  a  memorandum  agreement  for  the  sale  of  land  contained 
a  provision  for  the  subsequent  execution  of  a  more  formal  contract  does 
not  prevent  the  specific  enforcement  of  the  memorandum  if  in  fact  it  was 
a  complete  contract  between  the  parties. 

5.  Speciflc  perfomMuice  ^=^28  (2) — Contract  not  specifying  duration  and  In- 

terest of  mortgage  may  be  enforced. 

The  fact  that  a  contract  for  the  sale  of  land  provided  for  the  givlnj  of 
a  mortgage  for  part  of  the  purchase  price,  without  specifying  the  dura- 
tion of  the  mortgage  or  the  rate  of  Interest  thereon,  does  not  prevent 
specific  performance  of  the  contract,  since  a  mortgage  payable  on  de- 
mand may  be  given  and  the  interest  thereon  fixed  at  the  legal  rate. 

6.  Speciflc  performance  <$=»28(2) — Memorandum  lield    not  eompleted  con- 

tract wliich  can  be  specifically  enforced. 

A  memorandum  of  a  contract  for  the  sale  of  land  which  omitted  to 
specify  the  terms  of  a  mortgage  to  be  given  thereunder,  and  which  pro- 
vided that  a  more  formal  contract  was  to  be  executed  when  a  subsequent 
payment  was  made,  manifests  an  intention  that  the  terms  were  to  be  set- 
tled on  the  execution  of  the  formal  contract,  so  that  the  memorandum 
was  not  a  complete  contract  and  cannot  be  specifically  enforced. 

Appeal  from  Special  Term,  Kings  County. 

Action  for  specific  performance  by  Henry  Spielvogel  against  Rich- 
ard F.  Veit  and  another.  Judgment  for  the  plaintiff,  and  defendants 
appeal.    Reversed,  and  complaint  dismissed. 

^s»Por  other  cases  see  same  topio  ft  KBY-NU2dB£K  in  all  Key-Numbered  Digests  A  Indexes 
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Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  MANNING,  JJ. 

William  C.  Beecher,  of  New  York  City  (Justus  W.  Smith,  of  New 
York  City,  on  the  brief),  for  appellants. 

Matthew  Feldman,  of  New  York  City,  for  respondent. 

BLACKMAR,  P.  J.  The  complaint  alleges  a  contract  in  writing 
for  the  sale  of  land.  The  plaintiff  vendee  introduced  in  evidence  the 
following  writing,  signed  by  all  the  parties: 

"Memorandum  Agreement 

"I  hereby  agree  to  purchase  house  and  lot  at  No.  1537  Nostrand  Ave..  Bor- 
ough of  Brooklyn,  county  of  Kings,  at  price  agreed  on,  $10,500,  $250  upon  the 
signing  of  this  memorandum,  the  receipt  whereof  is  hereby  aclmowledged« 
and  a  further  $750  upon  the  delivery  of  a  contract  duly  executed,  which 
contract  is  to  be  executed  in  duplicate  by  me  on  or  before  AprU  7,  1920, 
and  I  agree  to  pay  $3,500  upon  delivery  a  full  covenant  deed,  conveying 
property  subject  to  mortgages  now  a  lien,  April  30,  1920,  first  mortgage  of 

$6,000,  second  mortgage  of  $ .    Purchase  money  of  $ ,    All  moneys 

accepted  are  subject  to  the  approval  of  the  owner,  referring  both  to  price 
and  terms.     Dated  6th  day  of  April,  1920.     Henry   Splelvogel,   Purchaser. 

Bichard  F.   Veit.     Emma  A.   Veit.     Address,  — .     Altman  &  Seyman, 

Agent.    Altman  &  Seyman,  Beal  Estate,  6  Snyder  Ave.,  Brooklyn,  N.  Y." 

The  plaintiff  gave  defendants  a  check  for  $250,  which  has  not. been 
cashed.  On  the  following  day  the  parties  met  and  plaintiff  produced 
a  formal  contract.  It  differed  in  material  respects  from  the  writing 
just  quoted.  It  is  enough  to  point  out  that  by  it  the  seller  was  required 
to  pay  taxes  for  the  first  half  of  1920,  that  "all  personal  property 
appurtenant  to  or  used  in  the  operation  of  said  premises  is  represented 
to  be  owned  by  the  seller,  and  is  included  in  this  sale,  *nd  in  particular 
the  carpets,  diandehers,  gas  stoves,  and  gas  ranges,  awnings,  etc.," 
and  that  any  assessments  payable  in  future  installments  should  be 
deemed  to  be  due  and  payable  by  the  seller.  The  defendants  refused 
to  sign.  Subsequently  the  vendee  sued  for  specific  performance  and  had 
judgment. 

[1]  The  only  question  on  this  appeal  is  whether  the  writing  above 
quoted  was  intended  to  be  a  final  complete  contract.  In  solving  this, 
the  writing  must  be  analyzed  in  the  light  of  the  existing  circumstanc- 
es. It  is  to  be  borne  in  mind  that  the  complaint  declares  on  a  contract 
in  writing,  and  evidence  of  conversations  at  or  before  the  time  of 
signing  the  paper  is  incompetent  to  change  it  or  enlarge  its  terms, 

[2]  There  is  no  expressed  agreement  on  the  part  of  the  vendor  to 
sell,  but  the  writing  is  entitled  ''Memorandum  Agreement,**  the  price, 
$10,500,  is  called  the  "price  agreed  on,"  and  the  document  is  signed  by 
all  the  parties.  It  may  therefore  be  treated  as  an  agreement  on  the 
part  of  of  the  vendor  to  sell.  Tobias  v.  Lynch,  192  App.  Div.  54,  182 
N.  Y.  Supp.  643.  ^.       ^ 

[3]  There  is  an  inconsistency  in  the  provisions  regardmg  the  mort- 
gages. It  is  stated  that  the  premises  are  to  be  conveyed  "subject  to 
mortgages  now  a  lien."  Then  follows,  "first  mortgage  of  $6,000. 
As  matter  of  fact  the  only  mortgage  then  a  lien  was  one  for  $2,750. 
Given  their  literal  meaning,  these  provisions  are  conflicting,  for  the 
amount  of  cash  to  be  paid,  i.  e.,  $4,500,  added  to  the  $6,000  mortgage, 
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makes  up  the  purchase  price.  •  This  difficulty  may  be  solved  by  the 
doctrine  that  the  provision  in  writing  overrides  that  in  printing  (Chad- 
sey  V.  Guion,  97  N.  Y.  333),  and  the  words  "subject  to  mortgages  now 
a  lien"  are  part  of  the  printed  form,  whereas  the  written  figures, 

"$6,000"  follow  the  printed  words  "first  mortgage  of  $— ."    The 

intent  might  be  read  into  the  writing  that  the  seller  agreed  to  take 
steps  to  sell  subject  either  to  a  first  mortgage  of  $6,000  obtained  by 
him  from  another,  of  a  purchase-money  mortgage  t^en  back.  The 
provision  "all  moneys  accepted  are  subject  to  the  approval  of  the 
owner,  referring  both  to  price  and  terms,"  was  obviously  inserted 
in  a  form  drawn  up  by  a  broker  to  aid  him  in  bringing  the  parties  to- 
gether by  taking  a  part  payment  from  the  purchaser  subject  to  the 
vendor's  approval.  The  signature  of  the  vendor  sufficiently  approves 
it  in  this  case. 

[4]  This  writing  provides  that  a  contract  is  to  be  executed  in 
duplicate,  when  a  furthdV  payment  is  to  be  made.  This  is  evidence 
that  the  writing  was  not  intended  to  be  a  complete  contract  (Brown 
V.  New  York  Central  R.  R.  Co.,  44  N.  Y.  79),  but  it  is  not  conclu- 
sive, for,  if  the  writing  contains  all  the  substantial  terms  of  a  complete 
contract,  it  is  none  the  less  one  and  may  be  enforced  although  the 
parties  contemplated  a  more  formal  instrument  (Sanders  et  al.  v. 
Pottlizer  Bros.  Fruit  Co.,  144  N.  Y.  209,  39  N.  E.  75,  29  L.  R.  A. 
431,  43  Am.  St  Rep.  757). 

[B]  In  the  writing  we  find  lacking  two  terms  which  would  usually 
be  considered  ^essential  to  a  complete  contract.  There  is  no  time  fixed 
for  the  duration  of  the  first  mortgage  of  $6,000  and  no  rate  of  inter- 
est prescribed.  Of  course,  the  parties  may  make  a  contract  without 
expressing  these  terms,  and  it  may  be  specifically  enforced,  for  the 
legal  rate  of  interest  may  be  assumed  and  the  mortgage  may  be  due 
on  demand.  Bennett  v.  Austin,  9  N.  Y.  Wkly.  Dig.  88.  This  was 
decided  by  the  Court  of  Appeals,  but  I  do  not  find  it  in  the  regular 
reports.    Jones  on  Mortgages  (6th  Ed.)  §  75. 

[t]  But  in  this  case,  where  the  writing,  as  pointed  out  above,  can 
have  no  construction  under  the  existing  circumstances  but  as  an 
agreement  to  place  a  new  mortgage  on  the  premises,  it  would  be 
absurd  to  assume  that  the  parties  intended  the  idle  formality  of  a  new 
mortgage  immediately  due.  The  fact  that  they  agreed  that  a  contract 
should  thereafter  be  executed  forces  the  conclusion  that  the  duration 
of  the  mortgage  and  the  rate  of  interest  were  left  to  be  settled  on 
the  execution  of  the  formal  contract.  The  writing,  therefore,  is  not 
a  complete  contract  which  may  be  enforced  specifically,  but  a  record 
of  the  agreement  so  far  as  reached,  leaving  substantial  matters  to  be 
settled  in  the  formal  contract. 

The  judgment  should  be  reversed,  and.  as  the  complaint  alleged  a 
contract  in  writing  and  the  writing  proved  was  not  a  contract,  the 
complaint  should  be  dismissed,  with  costs.    All  concur. 
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PEOPU:  ▼.  BOMANELLL 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  22,  1921.) 

L  LBrceny  <$=»$&— Defendant  beid  to  have  participated  in  tiie  taking  of 
property. 

Evidence  showing  that  two  truckmen  conspired  to  steal  alcohol  de- 
livered to  one  of  them  for  transportation,  and  that  defendant  agreed  to 
purchase  the  alcohol  from  them  and  participated  in  the  siphoning  of  the 
alcohol  from  the  original  containers,  shews  that  he  participated  in  the 
actual  felonious  conversion  of  the  property,  though  the  alcohol  had 
theretofore  been  diverted  from  the  transportation  directed,  so  that  de- 
fendant eould  be  convicted  of  the  larceny,  and  not  merely  of  receiving 
stolen  goods. 

2.  Reeeiving  stolen  goodg  «=»6— Participant  in  taking  cannot  1m  convicted  of 
receiving. 

Though  in  some  circumstances  a  participant  in  the  conspiracy  to  steal 
goods,  who  did  not  participate  in  the  actual  taking  could  be  convicted  of 
receiving  the  stolen  goods,  one  who  participated  in  the  actual  taking 
cannot  be  convicted  of  receiving. 

Appeal  from  Supreme  Court,  Kings  Coimty. 

John  Romanelli  was  convicted  of  grand  larceny  in  the  first  degree, 
and  he  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM,  and  JAYCOX,  JJ. 

Luke  D.  Stapleton,  of  New  York  City  (Isaac  V.  Schavrien,  of  Brook- 
13m,  on  the  brief),  for  appellant. 

Hany  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brookl)m  (Harry  E.  Lewis, 
Dist  Atty.,  and  Ralph  E.  Hemstreet,  Asst.  Dist  Atty.,  both  of  Brook- 
lyn, on  tlie  brief),  for  the  People. 

RICH,  J.  On  the  9th  day  of  December,  1919,  ten  drums  of  wood 
alcohol,  the  property  of  the  Delta  Chemical  Company  of  Wells,  Mich., 
were  delivered  to  one  WoUer,  a  truckman,  for  transfer  to  a  steamship, 
and  pending  the  arrival  of  the  ship  at  the  port  of  New  York  they  were 
stored  in  his  garage.  It  seems  that  WoUer  and  one  lyAmbrosio,  anoth- 
er truckman,  who  stored  his  truck  in  Woller's  parage,  had  entered  into 
a  conspiracy  to  steal  the  first  consignment  of  alcdiol  he  should  receive 
for  shipment.  D'Ambrosio  was  informed  of  the  receipt  of  the  alcohoJ 
and  commissioned  by  Woller  to  find  a  purchaser  for  it  The  following 
evening  D'Ambrosio  appeared  at  the  coffee  house  conducted  by  one 
Telesi  and  located  at  No.  285  Third  avenue  in  the  borough  of  Brook- 
lyn and  displayed  a  sample  of  the  alcohol  and  offered  it  for  sale. 

At  the  coffee  house  that  evening  D'Ambrosio  met  the  defendant 
Romajielli,  who  engaged  to  procure  a  purchaser  for  the  alcohol.  The 
defendant  was  successful  in  his  part  of  the  enterprise  and  procured  a 
purchaser  in  the  person  of  one  Lizenziata,  who  on  December  18,  1919, 
at  defendant's  shop,  agreed  to  purchase  the  alcohol  and  paid  a  deposit 
of  $2,000  to  defendant.  The  defendant  thereupon  informed  D'Am- 
brosio that  a  purchaser  had  been  procured.  On  the  following  morning 
when  D'Ambrosio  arrived  at  Woller's  garage  for  the  purpose  of  having 
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the  alcohol  delivered,  he  discovered  that  it  had  been  sent  to  New  York 
for  shipment,  WoUer  having  by  that  time  despaired  of  obtaining  a 
purchaser,  and  he  thereupon  procwded  to  New  York,  intercepted  the 
alcohol,  and  caused  it  to  be  returned  to  Woller's  garage,  from  which  it 
was  removed  to  defendant's  garage  on  December  20,  1919,  where  the 
alcohol  was  siphoned  from  the  drums,  and  water  substituted  in  its 
place.  There  is  satisfactory  evidence  that  the  defendant  assisted  in 
the  operation  and  that  the  purchase  price  of  $23,500  was  paid  to  him. 

[1]  It  is  urged  by  the  appellant  that  an  appropriation  of  the  alcohol 
was  consummated  when  WoUer  with  D'Ambrosio  on  December  10, 
1919,  agreed  to  steal  it,  all  of  which  occurred  before  defendant  was 
known  in  the  transaction,  and  in  any  event,  if  the  wrongful  appi:opria- 
tion  was  not  earlier/ consummated,  the  property  was  misappropriated 
when  it  was  diverted  from  its  lawful  course ;  in  other  words,  that  the 
defendant  should  not  have  been  convicted  of  grand  larceny,  but,  if 
anything,  of  receiving  stolen  property. 

The  fallacy  in  this  reasoning  lies  in  the  fact  that  the  larceny  was  not 
complete  at  the  time  the  drtuns  were  diverted  from  the  steamship  pier. 
The  faithless  bailee,  WoUer,  could  have  recanted  at  any  time  prior  to 
the  actual  sale  of  the  alcohol.  A  mere  unexecuted  contract  by  a  bailee 
for  the  sale  of  the  property,  or  an  offer  of  sale,  does  not  constitute  a 
conversion.  The  conversion  must  be  actual  to  constitute  larceny.  Reg. 
v.  Brooks,  8  C.  &  P.  295,  34  E.  C.  L.  743 ;  Anonyhious,  1  Ohio  Dec, 
279 ;  6  West.  L.  J.  566.  It  follows  that  the  larceny  was  not  conyplete 
imtil  bulk  had  been  broken,  viz.  the  drums  pierced  and  the  contents  si- 
phoned into  the  barrels  furnished  by  the  purchaser.  In  this,  as  I  have 
said,  there  is  evidence  that  the  defendant  participated,  and  by  that 
participation  he  became  a  coconspirator  as  though  he  had  originally 
planned  the  theft  with  WoUer  and  D'Ambrosio. 

[2]  While  the  authorities  are  not  agreed  as  to  whether  one  who  as- 
sists in  the  commission  of  a  larceny,  although  not  guilty  of  the  actual 
taking  and  carrying  away,  can  be  convicted  of  receiving  the  stolen  prop- 
erty, the  facts  in  the  instant  case  would  not  warrant  such  a  conviction. 

Some  cases  hold  that  one  who  assists  in  the  larceny  and  who  could 
be  convicted  as  a  principal,  although  not  guilty  of  the  actual  taking, 
cannot  be  guilty  of  receiving  the  stolen  property.  Reg.  v.  Kelly,  2  C. 
&  K.  379,  E.  C.  L.  378;  Reg.  v.  Perkins,  5  Cox  C.  C.  554;  State  ▼. 
Honig,  9  Mo.  App.  298,  affirmed  78  Mo.  249;  People  v.  Brien,  53  Hun, 
496,  6  N.  Y.  Supp.  198.  Other  cases  seem  to  support  the  rule 
that  a  prosecution  for  receiving  stolen  property  may  be  maintained 
against  one  who  was  present,  aiding  in  the  commission  of  the  larceny, 
and  receiving  the  property  from  the  principal,  for  the  reason  that  the 
receiving  of  the  property  is  subsequent  to  the  larceny  in  fact  and  not  a 
part  of  it.  Smith  v.  State,  59  Ohio  St.  350,  52  N.  E.  826;  Jenkins  v- 
State,  62  Wis.  49,  21  N.  W.  232;  People  v.  Rivello,  39  App.  Div.  454, 
57  N.  Y.  Supp.  420.  The  Rivello  Case,  supra,  however,  may  be  dis- 
tinguished from  the  Brien  Case,  supra,  by  the  fact  that  in  the  former 
case  the  larceny  was  complete  without  any  aid  from  the  defendant, 
while  in  the  latter  case  the  acts  of  the  defendant  were  a  part  of  the  lar- 
ceny and  necessary  to  its  consummation.    The  same  conclusion  follows 
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in  the  instant  case,  for  the  larceny  by  the  bailee  Wollcr  was  not  com- 
plete tintiT  an  actual  conversion,  which  implies  an  actual  sale  and  not 
an  unexecuted  contract  of  sale.  In  this  stage  of  the  larceny  the  de- 
fendant participated.  His  participation  was  essential  to  its  success, 
without  which  the  sale  might  not  have  been  consummated.  As  I  have 
said,  the  bailee  might  have  recanted,  in  fact,  evidently  despairing  of 
finding  a  purchaser  for  the  alcohol,  he  had  already  started  it  on  its 
lawful  course  for  shipment,  when  through  defendant's  active  inter- 
vention, in  procuring  a  purchaser  for  the  alcohol,  it  was  diverted. 

It  therefore  follows  diat  the  judgment  of  conviction  must  be  affirm- 
ed.   All  concur. 


rEOPLE  ez  rel.  BARUC  et  aL  v.  WALSH  et  aU  Boaitf  of  Appeals  ni  Qty 

of  New  York. 

(Supreme  Court,  New  York  County.    July,  1921.) 

Mwildpal  corporationB  ^^621 — ^itre  eommisflloaer  held  imjiist  in  not  per- 
nitting  erection  of  building. 

Fire  commissioner  did  not  act  with  Justice  in  refusing  to  permit  the 
erection  of  a  building  containing  film  vaults,  since  no  Iiarm  could  come 
from  the  mere  erection  of  the  building  and  the  commissioner  had  ample 
power  to  prevent  storage  of  films  after  erection,  if  the  then  existing  con- 
ditions should  justify  such  prohibition,  under  New  York  Code  of  Ordi- 
nances, c.  10,  §§  26,  240,  241,  and  Greater  New  York  Charter,  |  411-a, 
bubd.  4,  as  added  by  Laws  1910,  c.  503,  §  5. 

Proceeding  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  George  H.  Earle,  Jr.,  and  another,  against  William  E.  Walsh  and 
others,  as  members  of  the  Board  of  Appeals  of  the  City  of  New  York. 
From  a  determination  of  the  Board  of  Appeals,  which  affirmed  a  de- 
cision of  the  Fire  Commissioner  of  the  City  of  New  York,  refusing 
to  issue  a  permit  for  the  erection  of  a  nine-story  building  with  film 
vaults,  relators  appeal.    Determination  reversed,  and  writ  sustained. 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  York 
City,  of  counsel),  for  relators. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  Ken- 
nedy, of  New  York  City,  of  counsel),  for  Board  of  Appeals. 

PLATZEK,  J.  Under  section  240  of  chapter  10  of  the  Code  of 
Ordinances  the  relators  may  not  store  or  keep  on  hand  more  than  five 
reels  of  film  without  a  permit,  and  under  section  241  no  such  permit 
may  be  issued  in  the  present  case  if  the  adjoining  building  shall  be 
occupied  as  a  place  of  public  amusement.  Under  section  26  of  the 
same  chapter  any  permit  so  issued  may  be  revoked  at  any  time.  Un- 
der subdivision  4  of  section  411-a  of  the  Greater  New  York  Charter 
no  certificate  of  occupancy  granted  by  the  superintendent  of  buildings 
in  such  a  case  is  binding  on  the  fire  commissioner.  From  these  pro- 
visions it  would  appear  that  the  fire  commissioner  has  ample  power  to 
prevent  any  improper  use  of  the  building  for  the  storage  of  films 
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after  it  has  been  erected,  if  the  then  existing  conditions  shall  justify 
such  prohibition.  No  harm  can  come  from  the  mere  erection  of  the 
building,  the  plans  for  which  were  approved  by  the  superintendent  of 
buildings,  and  it  seems  an  injustice  to  the  relators  to  interfere  with 
its  construction  in  the  present  stage  of  operations,  if  they  choose  to 
take  the  risk  that  conditions  may  not  permit  its  use  for  the  purpose 
designed  when  it  shall  have  been  completed. 

The  determination  is  reversed,  and  the  writ  sustained,  but  without 
costs.    Settle  order  on  notice  for  not  later  than  the  18th  inst 


PEOPLE  ex  tcL  TOOMEY.  v.  HEATH  ei  aL,  Civil  Service  CommiMloii. 

(Supreme  Oonrt,  Special  Term,  Brie  Ooninty.    June,  1921.) 

L  Mandamus  ^=>183 — Vfnt  could  not  be  served  by  relator,  a  party. 

In  view  of  Code  Civ.  Proc.  §  1991,  declaring  the  writ  of  mandamus  to 
be  a  state  writ,  section  1999,  providing  state  writs  must  be  served  In  the 
same  manner  as  a  summons,  and  section  425,  providing  that  summons 
may  be  served  by  any  person  except  a  party,  service  of  writ  of  manda- 
mus on  defendants  could  not  be  made  by  relator,  a  party  to  the  pro- 
ceeding. 

2.  Mandamus  ^^187(6)— Appeal    frMn    order   direeting   issuanee   ef   writ 
stays  aJl  proeeediiigs  to  enforce  it. 

Appeal  by  defendants  to  the  Appellate  Division  of  the  Supreme  Court 
from  order  directing  Issuance  of  writ  of  mandamus  against  them,  which 
appeal  Is  pending  undetermined,  operates  to  stay  all  proceedings  to  en- 
force the  writ,  as  provided  by  Code  Civ.  Proc.  §  1314. 

Mandamus  by  the  People,  etc.,  on  the  relation  of  John  A.  Toomey, 
against  Richard  Heath  and  others,  as  composing  the  Civil  Service  Com- 
mission of  the  City  of  Lackawanna.  On  motion  to  punish  defendants 
as  for  a  contempt  of  court  in  failing  to  obey  a  writ  of  mandamus  is^ 
sued  out  of  the  Supreme  Court.    Motion  denied* 

George  B.  Doyle,  of  Buffalo,  for  the  motion. 
Frank  C.  Ferguson,  of  Buffalo,  opposed. 

WHEELER,  J.  The  motion  to  punish  for  contempt  must  be  denied 
for  two  reasons. 

[1]  The  first  of  these  is  that  the  writ  of  mandamus  has  never  been 
properly  served  on  the  defendants.  The  writ  appears  to  have  been  serv- 
ed by  the  relator,  who  had  no  right  or  authority  to  make  service.  Section 
1991  of  the  Code  of  Civil  Procedure  declares  the  writ  of  mandamus  to 
be  a  state  writ.  Section  1999  provides  that  state  writs  must  be  served  in 
the  same  manner  as  a  summons,  and  section  425  provides  a  summons 
may  be  served  by  any  person  except  by  a  party.  This,  therefore,  pre- 
cludes service  by  the  relator  who  is  a  party  to  the  proceeding. 

[2]  The  second  reason  why  an  order  to  commit  for  contempt  must 
be  denied  is  that  the  return  made  by  the  defendants  show  they  have 
appealed  from  the  order  directing  the  issuance  of  the  writ  to  the  Appel- 
late Division  of  this  court,  and  such  appeal  is  pending  undetermined, 
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Such  appeal  operates  to  stay  all  proceedings  to  enforce  the  writ  as  pro- 
vided by  section  1314,  of  the  Code  of  Civil  Procedure. 

It  has  been  distinctly  held  that,  where  the  head  of  an  executive  de- 
partment of  a  city  appeals  from  an  order  granting  a  peremptory  manda- 
mus compelling  him  to  act  in  an  official  capacity,  such  appeal  is  to  be 
considered  as  taken  by  the  municipality,  and  stays  proceedings  pending 
the  disposition  of  the  appeal.  Matter  of  Application  of  Edward  F. 
Croker,  relator,  v.  Sturgis,  38  Misc.  Rep.  596,  78  N.  Y.  Sul)p.  77,  citing 
People  ex  rel.  Standard  Gaslight  Co.  v.  Daly,  75  Hun,  186,  27  N.  Y. 
Supp.  283 ;  New  York  Mail  &  Newspaper  Transp.  Co.  v.  Shea,  30  App. 
Div.  374,  52  N.  Y.  Supp.  S;  Matter  of  Murray  Hill  Bank,  9  App.  Div. 
558,  41  N.  Y.  Supp.  920.  See,  also,  the  case  of  Matter  of  Edelmuth  v. 
Prendergast,  142  App.  Div.  789,  127  N.  Y.  Supp.  445. 

It  may  be  unfortunate  that  the  relator  should,  by  the  delay  of  the 
defendants,  be  deprived  of  his  salary ;  but  we  are  unable,  without  vio- 
lating the  statute,  to  compel  compliance  with  the  writ,  pending  appeal. 


WATERLOO  WATER  CO.  v.  VILLAGE  OF  WATERLOO. 

(Supreme  Court,  Special  Term,  Seneca  County.    July  20,  1921.) 
(8yllahu8  by  the  Court,) 

Waters  and  water  eourses  ^=»203 (7)— Franchise  rates  govern  the  rates  which 
can  be  charged. 

Water  rates  fixed  by  a  franchise  to  furnish  water  to  a  village  and  its 
inhabitants  are  controlling,  and  establish  the  rates  to  be  charged,  in  the 
absence  of  any  other  agreement  to  the  contrary,  although  contracts  sub- 
sequent to  the  date  of  the  franchise  were  made  for  limited  periods  during 
the  life  of  the  franchise  for  the  same  rates  as  those  contained  in  the 
franchise.  ^t^ 

Action  by  the  Waterloo  Water  Company  against  the  Village  of 
Waterloo,  PlaintiflF  held  entitled  to  recover  only  as  to  rates  specified 
in  the  franchise. 

Daniel  Moran,  of  Seneca  Falls,  for  plaintiff. 
J.  Willard  Huff,  of  Waterloo  (W.  Smith  O'Brien,  of  Geneva,  of 
counsel),  for  defendant. 

RODENBECK,  J.  The  plaintiff  has  a  franchise  from  the  defend- 
ant granted  May  15,  1913,  running  until  June  29,  1943,  for  the  exclu- 
sive use  of  the  streets  of  the  village  for  the  supply  of  water  to  the 
village  and  its  inhabitants,  under  which  it  has  agreed  to  furnish  water 
to  private  consumers  at  stipulated  rates  and  to  the  village  at  certain 
rates.  This  franchise  constitutes  a  contract  between  the  parties,  and 
so  long  as  it  remains  in  force  the  water  company  is  required  to  fur- 
nish water  at  the  rates  specified  unless  changed  by  mutual  consent. 
There  is  no  claim  that  the  franchise  is  not  a  valid  and  subsisting 
one.  In  it  the  company  agreed  that  it  would  furnish  water  to  the 
village  and  private  consumers   so  long  as  water  was   used  during 
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the  life  of  the  franchise  at  the  rates  named.  The  fact  that  at  times 
since  the  first  franchise  was  granted  in  1886  contracts  for  one,  three, 
and  five  years  were  made  by  the  village  does  not  militate  against  this 
construction.  It  was  within  the  power  of  the  parties,  notwidistanding 
the  franchise,  to  make  contracts  for  water  from  time  to  time  at  the 
same  rates  specified  in  the  franchise  or  at  any  other  legal  rates  that 
might  be  agreed  on.  These  contracts  were  made  at  the  same  rates 
as  those  specified  in  the  franchise;  but,  even  had  they  been  at  higher 
rates,  they  would  have  modified  the  franchise  to  that  extent  only  for 
the  period  for  which  the  contracts  were  made.  There  always  re- 
mained a  subsisting  franchise  fixing  the  rates  when  no  qontract  was 
made. 

The  right  to  a  reasonable  rate  would  have  no  application,  except  in 
a  case  where  there  was  no  contract,  franchise  or  otherwise,  regulating 
the  rate.  The  reservations  in  the  franchise  of  1913  of  rights  under 
the  former  franchise  and  tiiose  operative  as  a  matter  of  law  are  syb- 
ject  to  such  obligations  as  the  company  formally  assumed  in  the  fran- 
chise. The  making  of  contracts  from  time  to  time  was  a  practical 
construction  that  the  village  was  obligated  only  for  water  that  it 
used  from  time  to  time,  tfie  same  as  a  private  consumer,  and  not 
evidence  of  an  intention  wholly  to  nullify  the  provisions  of  the 
franchise  as  to  rates  to  be  charged.  The  parties  may  change  this 
rate  from  time  to  time  within  the  law,  and,  when  not  so  changed,  the 
franchise  rate  controls.  The  plaintiff  is  entitled  to  recover  only  as 
to  rates  specified  in  the  franchise. 

So  ordered. 


HATT  T.  BREWSTER,  GORDON  &  CO.,  Inc. 

(Supreme  Court,  Special  Term,  Monroe  Comity.    July  11,  1921.) 

iBpllahu9  Jty  the  Court.) 

Damages  ^=»206(7) — Order  for  physieal  examination  of  plaintiff 'should  not 
include  blood  test 

Under  Code  Civ.  Proc.  S  878,  a  physical  examination  in  the  nature  of  a 
blood  test  will  not  be  granted  in  an  action  for  personal  injuries. 

Action  by  George  Hayt  against  Brewster,  Gordon  &  Company,  Inc. 
On  motion  for  defendant  for  physical  examination  of  plaintiff,  in- 
cluding blood  test.  Motion  granted  as  indicated. 

Webster,  Meade  &  Straus,  of  Rochester,  for  the  motion. 
Daniel  F.  Fitzgerald,  of  Rochester,  opposed. 

RODENBECK,  J.  This  is  an  action  for  personal  injuries,  in  which 
the  defendant  asks  for  an  examination  before  trial  and  a  physical 
examination,  including  a  blood  test.  The  plaintiif  is  entitled  to  the 
examination  before  trial  as  to  plaintiff's  alleged  injuries  and  physi- 
cal condition,  and  also  to  a  further  physical  examination,  but  not  to 
the  making  of  a  blood  test.    Code  Civ.  Proc.  §  873.    The  right  to  a 
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physical  examination  is  purely  statutory,  and  should  not  be  extend- 
ed by  construction  beyond  the  intention  of  the  Legislature  when  the 
st?tute  was  enacted.  A  blood  test  invokes  a  puncturing  of  the  human 
body,  and  while  it  may  not  be  attended  with  any  appreciable  pain  or 
reasonable  apprehension  of  danger  to  health,  it  cannot  be  said  that 
such  a  test  was  within  the  contemplation  of  the  Legislature  when  the 
statute  relating  to  physical  examinations  was  enacted.  If  the  ex- 
amination is  to  be  extended  to  something  not  ordinarily  understood  by 
that  term,  it  should  be  left  to  the  Legislature  to  so  provide.  Mizak 
V.  Carborundum  Co.,  75  Misc.  Rep.  205,  132  N.  Y.  Supp.  1104; 
Lasher  v.  S.  Bolton's  Sons,  161  App.  Div.  381,  146  N.  Y.  Supp.  321; 
Gregory  v.  Acme  Road  Machinery  Co.,  175  App.  Div,  473,  162  N. 
Y.  Supp.  574. 

Motion  granted,  as  indicated;   otherwise  denied. 

So  ordered. 


MICHAELS  V.  FLA(M. 
Id  re  KIENZLE'S  WILL. 

(Supreme  Conrt,  Appellate  Dlvlsloii,  Second  Department.    June  27, 1921.) 

1.  Courts  <S^472 (4)— Supreme  Court  has  Jurlsdlctioii  of  action  on  dabn 

against  decedent's  estate. 

The  general  jurlfidlction  of  the  Supreme  Court  under  Const,  art.  6,  i 
1,  is  not  affected,  so  as  to  prevent  action  therein  on  a  claim  aipralnst  a 
decedent's  estate,  by  the  legislation  affecting  practice  in  the  Surrogate's 
Court;  but  the  only  effect  of  Code  Civ.  Proc.  §§  2680,  2681,  on  right  to 
maintain  such  an  action  in  a  court  of  general  Jurisdiction  is  to  prescribe 
a  short  statute  of  limitations  where  the  claim  is  presented  and  rejected 
or  objection  to  its  allowance  is  sustained  by  the  surrogate ;  and,  in  the 
last  analysis,  the  jurisdiction  of  the  Surrogate's  Court  tinder  section 
2510,  subd.  4,  to  enforce  payments  of  debts  is  exercised  only  by  consent  of 
claimant. 

2.  Parent  and  child  €=»3(1) — ^Promise  of  parent  neglecting  to  fomish  neces- 

saries to  infant  to  pay  another  supplying  them,  implied. 

A  parent  neglecting  his  duty  to  furnish  necessaries  to  an  infant  child, 
the  law  raises  an  implied  promise  on  his  part  to  pay  another  who  does 
supply  them. 

3.  Parent  and  diild  ^=>3(1)— Father  must  support  infant  on  death  of  wife 

who  liad  agreed  to  support  tlie  child. 

A  father  Is  not  relieved  of  his  duty  to  furnish  necessaries  to  an  infant 
child  by  separation  agreement  wherein  his  wife,  for  money  paid,  releases 
him  from  claim  to  support  the  child,  but  at  most  this  is  evidence  of 
what  he  did  towards  performance ;  and,  after  her  death  leaving  no  prop- 
erty, his  duty  exists  unimpaired. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  by  Theodore  Michaels  against  Charles  Flach,  executor  of 
Christopher  Kienzle,  deceased.  From  a  judgment  for  plaintiff  for 
$2,690.11  (114  Misc.  Rep.  225,  186  N.  Y.  Supp.  899),  defendant  ap- 
peals.   Affirmed. 

The  action  is  brought  by  the  plaintiff,  who  is  uncle  to  John  O.  Klenzle, 
the  infant  son  of  defendant's  testator,  to  recover  mcmeys  expended  in  nec.'es- 

jQsfFor  other  cases  see  same  topic  &  KBT -NUMBER  in  all  Key-Numbered  DlgeeU  4  lodezet 
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sarles  for  the  Infant.  On  Hay  31,  1904,  the  testator  and  his  wife,  ETvelyn, 
now  deceased,  entered  into  articles  of  s^aration,  wherein  the  wife,  in 
consideration  of  a  sum  of  money,  released  her  husband,  defendant's  testa- 
tor, from  all  claims  for  the  support  and  maintenance  of  herself  and  child 
during  her  lifetime.  The  parties  separated,  the  wife  taking  the  infant, 
then  about  two  years  of  age,  with  her.  The  wife  died  on  November  9,  1911, 
leaving  no  estate  or  property,  and  from  that  time  the  plaintiff  has  main- 
tained and  educated  the  infant.  The  defendant's  testator  never  communi- 
cated with  his  wife  nor  inquired  about  his  son  from  the  time  of  the  separa- 
tion. After  the  death  of  the  mother  the  plaintiff  made  diligent,  but  fruitr 
less,  efforts  to  locate  the  father. 

The  defendant's  testator  died  on  December  29,  1917.  On  June  14,  1919. 
plaintiff  duly  filed  with  the  defendant  a  verified  claim  for  $2,218  for  the 
board,  maintenance,  and  education  of  the  minor  son.  The  defendant  neither 
rejected  nor  accepted  and  approved  the  claim,  and  this  action  was  brought 
to  recover  the  amount  on  January  3,  1920. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  MANNING,  JJ. 
Louis  J,  Halbert,  of  Brooklyn,*  for  appellant 
Patrick*}.  O'Beirne,  Of  New  York  City,  for  respondent 

BLACKMAR,  P.  J.  [1]  It  is  argued  by  the  appellant  that  the  Sur- 
-rogate's  Court  had  exclusive  jurisdiction  over  the  cause  of  action. 
With  this  we  cannot  agree.  The  general  jurisdiction  in  the  Supreme 
Court,  secured  to  it  by  article  6,  §  1,  of  the  Constitution,  is  not  affected 
by  the  legislation  regulating  practice  in  the  Surrogate's  Court.  The 
only  effect  of  these  statutes  upon  the  right  to  maintain  an  action  in  a 
court  of  general  jurisdiction  upon  a  claim  against  a  decedent's  estate 
is  to  prescribe  a  short  statute  of  limitations  in  case  a  claim  is  presented 
and  rejected,  or  in  case  an  objection  to  the  allowance  of  a  claim  by  the 
representative  is  sustained  by  the  surrogate.  Sections  2680  and  2681, 
Code  Civ.  Proc.  In  the  last  analysis  the  jurisdiction  conferred  on  the 
surrogate  by  subdivision  4,  §  2510,  Code  Civ.  Proc.,  is  exercised  only 
by  consent  of  the  claimant.  In  case  a  claim  is  made  and  rejected  or  is 
allowed  by  the  representative,  and  an  objection  thereto  sustained  by  the 
surrogate,  the  jurisdiction  of  the  Surrogate's  Court  to  determine  the 
claim  upon  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  depends  on  the  forbearance  of  the  claimant  to  bring  an 
action  within  the  time  limited  therefor  by  section  2681.  This  forbear- 
ance is  equivalent  to  a  consent  that  the  claim  be  adjudicated  by  the 
Surrogate's  Court. 

{2,  3]  Neither  the  amount  of  the  plaintiff's  claim  nor  that  the  claim 
was  for  necessaries  was  disputed  at  the  trial  or  on  this  appeal.  The 
law  of  this  state  on  the  subject  of  the  parent's  liability  for  necessaries 
is  stated  by  the  Court  of  Errors  in  Van  Valkinburgh  v.  Watson,  13 
Johns.  480,  7  Am.  Dec.  395,  as  follows : 

"A  parent  la  under  a  natural  obligation  to.  furnish  necesaaries  for  his  in- 
fant children;  and  If  the  parent  neglect  that  duty,  any  other  person  who 
supplies  such  necessaries  is  deemed  to  have  conferred  a  benefit  on  the  de- 
linquent parent,  for  which  the  law  raises  an  implied  promise  to  pay  on  the 
part  of  the  parent." 

See  De  Brauwere  v.  De  Brauwere,  203  N.  Y.  460,  96  N.  E.  722,  38 
L.  R.  A.  (N.  S.)  508. 
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The  record  abundantly  shows  that  the  parent  has  neglected  the  duty. 
The  agreement  with  the  wife  did  not  relieve  him  from  the  duty.  The 
pecuniary  allowance  which  he  made  in  the  articles  of  separation  may 
have  been  evidence  of  what  he  did  toward  performance ;  but  even  that 
ended  with  the  death  of  the  wife  leaving  no  property.  From  that  time 
the  duty  existed  unimpaired,  and  nothing  was  done  by  the  testator 
toward  discharging  it.  In  other  words,  the  duty  was  neglected,  and 
under  the  doctrine  above  set  forth  the  law  raises  an  implied  promise  to 
reimburse  the  plaintiff,  who  supplied  the  necessaries. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


VAN  EPPS  V.  MeKENNY. 

(Supreme  Court,  Special  Term,  Monroe  Ck)unty.    August  5,  1921.) 

1.  Physicians  and  surgeons  <3»14<1) — Care  required  of  dentist  in  extraeting 

tootli. 

In  action  to  recover  damages  because  of  alleged  negligent  attempt  of 
dentist  to  extract  wisdom  tooth,  breaking  the  Jaw,  it  was  necessary  for 
the  plaintiU!  to  establish  that  the  dentist  was  negligent ;   that  is,  that  he^ 
failed  to  exercise  that  degree  of  care  that  an  ordinarily  careful,  skUlful/ 
and  prudent  operator  in  the  locality  in  question  would  have  used.    " 

2.  Pkysieians  and  surgeons  <@=>18 (6)— Expert  witness  necessary  to  describe  ap- 

proved methods  In  malpractice  case. 

In  an  action  to  recover  damages  because  of  an  alleged  negligent  at- 
tempt of  dentist  to  extract  plaintiff's  wisdom  tooth,  resulting  in  break- 
ing  her  jaw,  in  order  to  show  that  the  treatment  was  unskillful,  it  was 
necessary  that  the  plaintiff  call  an  expert  witness  to  describe  the  ap- 
proved methods  in  dental  practice  at  the  time  when  the  injury  was  in- 
flicted. 

3.  New  trial  ^=»90 — Granted  where  expert  witness  changed  bis  mind. 

In  a  malpractice  case,  where  a  judgment  in  favor  of  plaintiff  neces- 
sarily rested  on  the  opinion  of  an  expert  witness,  a  new  trial  should  be 
granted  on  an  affidavit  of  the  expert  that  he  had  changed  his  mind,  not- 
withstanding that  plaintiff  in  opposing  the  motion  read  the  affidavit  of 
another  expert  in  support  of  the  testimony  given  by  the  first  expert  on 
the  trial. 

Action  by  Anna  C.  Van  Epps  against  Jess  D.  McKenny.  Motion  by 
defendant  after  verdict  for  plaintiff,  brougiit  on  by  an  order  to  show 
cause  why  a  new  trial  should  not  be  granted  upon  the  ground  of  new- 
ly discovered  evidence  and  mistake.    Motion  granted. 

Eugene  J.  Dwyer,  of  Rochester,  for  plaintiff. 
Joseph  P.  Hogan,  of  Rochester  (Eugene  Van  Voorhis,  of  Rochester, 
of  counsel),  for  defendant. 

STEPHENS,  J.  The  action  was  brought  to  recover  damages  be- 
cause of  the  alleged  negligent  attiempt  to  extract  one  of  the  plaintiffs 
wisdom  teeth  by  a  dentist  employed  by  the  defendant,  and  plaintiff 
recovered  a  substantial  verdict.  A  motion  for  a  new  trial  was  made 
upon  the  minutes  and  denied. 

^ssFor  other  cases  see  same^pic  &  KBY-NUMBBR  in  aU  Key-Numbered  DI<esU  A  Indext* 
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The  plaintiff  testified  on  the  trial  what  was  done  in  the  effort  to 
remove  the  troublesome  molar  and  the  consequences  which  she  claimed 
followed  through  the  careless  conduct  of  th^  dentist.  His  negligence 
is  predicated,  among  other  things,  upon  a  failure  to  have  an  X-ray 
plate  made  by  which  it  would  have  been  revealed  that  the  tooth  was 
impacted  or  partly  covered  by  bone,  and  that  in  trying  to  remove  it 
with  forceps,  without  first  cutting  away  the  obstructing  bone,  so  much 
force  was  exerted  that  the  jaw  was  broken. 

[1]  It  was  then  necessary  for  the  plaintiff,  if  she  recover,  to  estab- 
lish that  the  operator  was  negligent ;  that  is,  that  he  failed  to  exercise 
that  degree  of  care  that  an  ordinarily  skillful,  careful,  and  prudent 
operator  in  Rochester  would  have  used. 

[2]  In  order  to  show  that  the  treatment  was  unskillful  it  was. nec- 
essary that  the  plaintiff  call  an  expert  witness  to  describe  the  approved 
methods  in  dental  practice  in  the  year  1917,  when  the  injury  to  the 
plaintiff  was  inflicted.  Robbins  v.  Nathan,  189  App.  Div.  827,  179 
N.  Y.  Supp.  281.  For  this  purpose  a  witness  was  called  who  testified 
that  he  was  a  dental  surgeon  and  to  associations  with  activities  in  the 
city  of  Rochester  that  would  tend  to  establish  a  good  professional 
standing ;  that  he  had  made  a  specialty  of  removing  impacted  wisdom 
teeth;  that  he  had  had  considerable  experience  in  X-ray  work  in  all 
types  of  plates,  of  poor  and  impacted  teeth,  and  also  films,  and  that 
he  had  himself  been  doing  a  great  deal  of  that  work.  He  was  shown 
an  exhibit,  a  radiograph  of  the  plaintiff's  jaw,  and  asked  to  tell  wheth- 
er it  was  possible  in  1917  to  remove  the  wisdom  tooth  without  first 
removing  the  bone  that  covered  a  portion  of  it,  and  he  replied  that  it 
depended  entirely  upon  how  much  bone  and  what  position  the  tooth 
was  in  the  jaw,  whether  it  was  straight  up  or  angling  back  or  forward. 
He  further  stated  that  he  did  not  think  that  a  tooth  at  an  angle  shown 
in  the  radiograph  could  be  removed  without  first  removing  the  bone. 
On  cross-examination  he  testified  that  the  tooth  was  at  an  angle  of  45 
degrees,  showing  pressure  back.  He  further  testified  that  he  would 
not  have  attempted  that  tooth  without  an  X-ray,  and  that  he  would 
have  had  an  X-ray  taken  in  1917.  Though  it  appears  from  the  record 
that  what  he  said  about  the  X-ray  was  stricken  out,  it  is  necessary  to 
have  it  in  mind  in  ofder  to  understand  the  further  references  to  the 
use  of  the  X-ray  in  dentistry. 

This  motion  is  founded  upon  an  affidavit  of  this  witness,  verified 
May  10,  1921,  in  which  he  alleges  that — 

"Upon  reading  over  the  minutes  of  my  testimony  I  find  that  I  made  certain 
statements  which  upon  more  m&ture  deliberation  I  think  should  be  corrected 
or  modified.  The  use  of  the  X-ray  in  1917  in  dentistry  in  the  city  of  Roches- 
ter was  not  general.  There  were  very  few  dentists  who  used  in  connection 
with  their  practice  the  X-ray  machines  or  films  in  diagnosing  th^  cases." 

And  he  adds  that  he  may  have  spoken  more  with  reference  to  con- 
ditions in  1920  than  in  the  former  year,  and  that—* 

"It  is  my  judgment  and  opinion  that  in  the  practice  of  the  profession  in 
1917  reasonable. care  and  diligence  in  the  exercise  of  his  skill  as  a  dentist 
in  this  locality  did  not  require  the  taking  of  X-ray  pictures  in  the  diagnosing 
of  teeth  for  extraction." 
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He  says  it  was  also  error  for  him  to  state  that  the  tooth  was  at 
an  angle  of  45  degrees,  and  that  his  present  opinion  is  that  it  is  not 
possible  to  determine  the  angle  of  an  impacted  tooth  from  a  single 
shadowgraph  taken  as  the  exhibit  was  taken.    He  also  says : 

"I  think  that  my  statement  on  my  examination  that  the  tooth  in  question 
could  not  be  removed  without  first  removing  the  hone  was  not  well  consid- 
ered and*  should  not  have  been  made,  for  the  reason  that  it  was  based  solely 
on  the  Palmer  shadowgraph." 

The  witness  causes  additional  embarrassment  by  making  still  anoth- 
er affidavit,  verified  May  22,  1921,  and  read  by  the  plaintiff  in  opposi- 
tion to  the  motion.  In  it  he  does  not  retract  the  statement  in  the  ear- 
lier one  that  reasonable  care  did  not  require  the  taking  of  an  X-ray 
picture,  but  enlarges  upon  the  extent  to  which  shadowgraphs  were 
resorted  to  for  the  purposes  of  diagnosis  in  1917,  and  says  that  den- 
tists who  properly  performed  their  duties  had  X-ray  pictures  taken. 

In  regard  to  the  angular  position  of  the  tooth,  he  states  that  it  is 
his  present  opinion  that  the  angle  was  from  IS  to  20  degrees,  and  then 
adds,  "Whether  the  tooth  was  impacted  at  an  angle  of  45  degrees  or 
15  or  20  degrees  is  quite  immaterial,  because  of  the  resistance  offered 
by  the  application  of  force  at  either  of  said  angles,"  although  upon  the 
trial  he  testified  that  whether  the  tooth  could  be  removed  without  first 
removing  the  covering  bone  depended  entirely  upon  how  much  bone 
and  the  position  of  the  tooth  in  the  jaw,  whether  it  were  straight  up  or 
angling  back  or  forward. 

The  witness  reaffirms  his  statement  given  upon  the  trial,  which  in 
the  earlier  affidavit  he  says  should  not  have  been  made,  and  now  alleges 
that  the  only  manner  in  which  the  tooth  could  be  extracted  was  by 
first  removing  the  bone.  He  concludes  by  saying  that  he  is  not  in- 
terested in  any  manner  in  the  case,  and  in  his  judgment  the  former 
affidavit  did  not  materially  vary  the  testimony  given  by  him  on  the 
trial. 

The  verdict  for  the  plaintiff  was  rendered  and  can  be  sustained  only 
by  giving  credence  to  the  testimony  of  the  dental  expert.  If  that 
testimony  be  deleted  from  the  case,  or  modified  and  corrected  in  ac- 
cordance with  the  first  affidavit  made  by  the  witness,  the  verdict  and 
the  judgment  which  it  supports  must  fail,  for  there  would  then  be  no 
evidence  whatever  of  the  negligence  of  the  defendant's  operator,  but, 
on  the  contrary,  the  weight  of  evidence  would  incline  in  favor  of  the 
defendant,  by  reason  of  the  testimony  given  by  Dr.  Bradstreet  to 
the  effect  that  it  was  proper  to  have  attempted  to  remove  the  tooth,  and 
of  Dr.  Carey,  a  dentist,  who  said  that  he  believed  it  was  approved 
dentistry  in  1917  to  attempt  to  remove  the  molar  in  the  manner  it 
was  attempted  to  be  removed. 

With  the  assumption  in  mind  that,  if  the  plaintiff's  dental  surgeon 
had  not  testified  upoa  the  trial,  as  he  says  in  his  affidavit  that  he  should 
not  have  testified,  the  plaintiflF  would  have  been  defeated,  an  assump- 
tion that  is  imperative,  it  becomes  necessary  to  inquire  into  the  effect 
of  the  change  of  mind  of  the  witness,  discarding,  of  course,  the  state- 
ment in  his  later  affidavit  that  in  his  judgment  vhe  first  one  did  not 
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materially  change  the  testimony  given  upon  the  trial,  for  that,  at 
least,  is  not  a  matter  for  expert  dental  opinion. 

We  start  upon  this  part  of  our  inquiry  conceding  that  a  new  trial 
will  not  usually  be  granted  in  order  to  permit  a  party  to  impeach  a 
witness  of  his  adversary,  nor  upon  the  ground  of  newly  discovered  evi- 
dence of  facts  that  were  existent  at  the  tune  of  the  trial  and  inexcus- 
ably undiscovered  until  afterwards,  nor  unless  it  should  reasonably 
appear  that  the  result  of  a  new  trial  would  be  different.  It  is  unneces- 
sary, therefore,  to  cite  the  numerous  authorities  to  which  my  atten- 
tion has  been  directed  on  behalf  of  the  plaintiff  in  support  of  these 
conceded  propositions.  It  only  remains  to  review  some  of  the  cases 
kindred  to  the  one  here  and  extract  from  them  whatever  help  they 
afford. 

In  People  ex  rel.  Stemmler  v.  McGuire,  2  Hun,  269,  affirmed  60  N. 
Y.  640,  a  situation  was  presented  quite  similar  to  the  present  one  at  the 
time  the  dental  surgeon  had  made  his  first  affidavit,  except  that  in  the 
case  cited  the  retracting  witness  stated  in  substance  that  he  had  com- 
mitted perjury  in  testifying  as  he  did  upon  the  trial.  The  motion  was 
denied  on  the  ground  that — 

"His  oath  is  now  of  too  unreliable  a  chaiacter  to  render  It  the  foundation 
for  disturbing  the  rights  which  others  may  hare  acquired  on  the  strength  of 
his  testimony  when  that  may  have  been  candidly  and  honestly  given.'' 

The  court  called  attention,  however,  to  the  fact  that  his  evidence 
was  substantially  the  same  as  that  given  by  another  witness  whose  ve- 
racity there  was  no  reason  to  doubt. 

In  Sims  v.  Sims,  12  Hun,  231,  the  contradictory  admissions  of  the 
witness  were  for  all  that  appeared  known  to  the  moving  party  before 
the  testimony  at  the  trial  was  closed.  For  this  reason,  and  also  upon 
the  authority  of  the  Stemmler  Case,  the  motion  for  a  new  trial  was  de- 
nied. 

In  Romaine  v.  Village  of  Spring  Valley,  120  App.  Div.  501,  105  N. 
Y.  Supp.  256,  a  like  motion  was  denied  where  the  plaintiff  and  his  prin- 
cipal witness  were  indicted  for  perjury,  alleged  to  have  been  committed 
at  the  trial.  The  witness  pleaded  guilty  to  the  criminal  charge.  The 
plaintiff  was  tried  and  acquitted.  The  denial  of  the  motion  was  placed 
upon  the  ground  that  there  had  been  two  adjudications  upon  the  facts, 
first  in  the  trial  immediately  concerned,  and  again  in  the  trial  of  the 
indictment,  and  the  result  would  not  likely  be  changed  on  another  trial. 

A  motion  for  a  new  trial  in  March  v.  Lehigh  &  Wilkesbarre  Coal  Co., 
175  App.  Div.  93,  159  N.  Y.  Supp.  770,  was  denied  to  the  defendant  for 
laches. 

In  Coddington  v.  Hunt,  6  Hill,  595,  a  new  trial  was  granted  where  a 
witness  discovered  after  the  trial  that  he  had  make  a  mistake  in  his 
testimony. 

In  Chapman  v.  D.,  L.  &  W.  R.  R.  Co.,  102  App.  Div.  176,  92  N.  Y. 
Supp.  304,  the  defendant  made  a  motion  for  a  new  trial  upon  the 
ground  that  a  witness  for  the  plaintiff  had  testified  falsely,  and  upon 
the  hearing  of  the  motion  read  an  affidavit  made  by  the  witness  to 
the  effect  that  he  had  testified  falsely  upon  the  trial.  In  answer  to  this 
189N.Y.S.— 68 
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the.  plaintiff  read  a  later  affidavit  made  by  the  witness  to  the  effect  that 
the  evidence  given  by  him  was  absolutely  true,  and  that  he  had  not 
knowingly  made  any  affidavit  that  it  was  false.  The  motion  was 
granted. 

In  Hammond  v.  D.,  L.  &  W.  R.  R.  Co.,  140  App.  Div.  810.  126  N. 
Y.  Supp.  141,  a  witness  for  the  plaintiff  also  made  two  contradictory 
affidavits,  and  the  court  in  granting  defendant's  motion  for  a  new  trial 
said: 

"Inasmuch,  therefore,  as  the  plalntilTs  case  rested  mainly  upon  this  evi- 
dence, and  the  witness  has  retracted  what  he  then  swore  to  and  shown  him- 
self wholly  unworthy  of  belief,  It  became  proper  tn  the  exercise  of  fair  Ju- 
dicial discretion  to  grant  a  new  trial." 

In  Shanahan  v.  Feltman,  154  App.  Div.  809,  139  N.  Y.  Supp.  409, 
the  plaintiff's  chief  witness  denied  the  correctness  of  his  testimony  giv- 
en upon  the  trial  in  one  affidavit  and  reaffirmed  it  in  another.  The 
court  granted  the  defendant's  motion  for  a  new  trial  and  used  this 
language :    • 

"The  Jury  may  decide,  If  Tunley  [the  witness]  reiterates  his  evidence,  that 
he  tells  the  truth.  But  when  the  truth  Is  In  him  can  be  best  determined  by 
a  jury.    ♦    ♦    ♦" 

To  the  like  effect,  where  similar  motions  were  granted,  see,  also, 
O'Hara  v.  Brooklyn  H.  R.  R.  Co.,  102  App.  Div.  398,  92  N.  Y.  Supp. 
777  \  Bankers'  Money  Order  Ass'n  v.  Nachod,  128  App.  Div.  307,  112 
N.  Y.  Supp.  740. 

[3]  My  attention  has  been  called  to  no  instance  where  a  new  trial 
has  been  asked  for  on  the  ground  that  an  expert  had  changed  his  mind. 
In  a  general  sense,  however,  the  difference  in  the  character  of  the 
witnesses,  whether  expert  or  lay,  makes  no  distinction  in  principle,  for 
after  all  an  expert  witness  is  supposed  to  perceive  and  to  testify  to 
phenomena  presented  to  his  senses  outside  the  area  of  perception  of  the 
layman  as  certainly  as  the  facts  and  phenomena  of  common  experience 
appear  to  an  ordinary  observer,  and  are  susceptible  to  description  by 
him,  except  in  this :  A  litigant  is  necessarily  dependent  for  witnesses 
to  the  common  occurrences  upon  which  his  right  of  action  is  founded 
to  those  who  have  actual  knowledge  of  them,  while  he  is  at  liberty 
to  choose  his  experts.  Many  of  the  observations  of  the  courts  in  re- 
fusing to  grant  a  new  investigation  into  the  facts  after  a  witness  has 
retracted  his  testimony  are  pertinent  only  because  of  this  distinction, 
especially  in  the  references  to  a  probable  change  in  the  result.  An 
expert  is  not  necessarily  a  witness  upon  a  new  trial.  The  actual  wit- 
nesses to  a  transaction  are  or  may  be. 

The  determination  of  questions  of  the  nature  now  presented  rests  in 
the  discretion  of  the  court.  Barrett  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y. 
628.  It  is  therefore  no  surprise  to  be  cited  to  a  large  number  of  au- 
thorities by  counsel  for  each  party  in  support  of  their  respective  posi- 
tions. Each  case  must  be  decided  upon  its  own  peculiar  facts,  though 
authorities  are  helpful  in  suggestion,  even  though  they  do  not  control. 

The  plaintiff  in  opposing  the  motion  read  the  affidavit  of  another  wit- 
ness, assuredly  an  expert,  in  support  of  the  testimony  given  by  the 
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dental  surgeon.  It  is  not  the  function  of  the  court  to  decide  the  facts. 
That  belongs  to  a  jury,  and  the  additional  testimony  cannot  now  be 
considered;  our  only  inquiry  being:  Does  the  judgment  stand  upon  a 
sound  foundation? 

Many  of  the  decisions  which  plaintiff's  counsel  mentions  in  his  brief 
and  some  of  those  above  cited  have  reference  to  witnesses  who  gave 
their  testimony  in  the  first  instance  or  changed  it  afterward  with  dis- 
honest and  culpable  intent.  No  suspicion  of  an  improper  motive  on 
the  part  of  the  witness  here  can  for  an  instant  be  entertained,  and  the 
quotations  that  have  been  made  from  judicial  opinions  reflecting  upon 
the  integrity  of  the  witnesses  whose  statements  were  under  scrutiny 
must  carry  no  suggestion  that  they  are  peculiarly  pertinent.  Indeed, 
the  plaintiff's  counsel  referred  to  many  authorities  of  like  import,  and 
the  argument  was,  if  a  new  trial  would  not  be  granted  where  the  wit- 
ness was  dishonest,  one  should  not  be  given  where  no  turpitude  was 
present. 

The  conclusion  is  that  a  new  trial  should  be  granted  because  the 
verdict  cannot  stand  when  its  essential  support  has  been  so  completely 
undermined.  None  of  the  rules  that  were  stated  to  be  applicable  in 
motions  of  a  similar  kind  are  violated,  in  my  opinion,  for  they  were 
enunciated  in  other  conditions  than  we  find  here;  the  difference  be- 
ing that  here  we  have  to  do  with  an  expert  witness  who  sustains  a 
very  different  relation  to  the  trial  than  a  witness  who  is  necessary  be- 
cause of  his  knowledge  of  the  facts  peculiar  to  the  litigation. 

I  am  not  unmindful  of  the  peril  of  intrusting  the  int^^ity  of  ver- 
dicts to  the  changing  whim  of  vacillating  witnesses  and  the  granting  of 
new  trials  because  of  their  variant  statements  ought  to  be  consistently 
discouraged.  However,  here  again  enters  the  distinction,  already  not- 
ed, between  the  ordinary  observer  and  an  expert  witness. 

It  must  be  observed,  however,  that  it  is  not  intended  to  place  this 
decision  upon  any  distinction  between  a  lay  and  an  expert  witness, 
but  that  the  distinction  fortifies  the  result  I  have  reached,  a  result  that 
would  have  been  justified  in  the  present  case  if  the  retracting  witness 
had  been  a  lay  one.  • 

The  motion  for  a  new  trial  is  granted  on  condition  that  defendant 
pay  to  the  plaintiff  the  taxable  costs  and  disbursements  accruing  after 
notice  of  trial  within  15  days  after  entry  of  order  herein.  If  this  con- 
dition is  not  complied  with,  the  motion  is  denied,  with  $10  costs. 

Ordered  accordingly. 


Digitized  by 


Google 


91tt  !»  NEW  TOEK  8UPPLBMBN»  (Sup.  Ct 


PEWLB  ez  rel.  RIOOULOT  ▼.  BYRNIL 

(Supreme  Court,  Special  Term,  Kings  Couuty.    March  10,  1921.) 
Aiw  and  navy  ^s»34— Dispowess  warrant  can  Umae  on  Jodsmeoi 


defendant  personaUy  appearing  without  affidavit  dengring  military  seir- 
iee. 

Where  a  tenant  defended  In  person  an  action  for  rent,  the  defense,  un- 
der Soldiers'  and  Sailors'  Civil  Relief  Act,  S  300  (Oomp.  St.  1918,  Comp. 
St.  Ann.  Supp.  1919,  9  8078%ee),  that  no  eviction  or  distress  shall  be 
made  during  the  period  of  military  service,  is  concluded  by  the  judgment, 
so  that  no  aflSdavlt  that  the  defendant  Is  not  In  military  service  Is  neces- 
sary to  an  Issuance  of  the  warrant  by  the  clerk  If  the  defendant  does  not 
pay  the  rent 

2.  Landlord  and  tenant  <ds3>311— Clerk  cannot  refuse  di^[K>sse85  warrant  and  ac- 
cept rent  after  explratloa  of  tlie  time. 

Where  the  tenant  does  not  pay  the  amount  of  rent  fixed  by  the  Judg- 
ment within  the  five  days  allowed  him  for  that  purpose,  the  clerk  has  no 
discretion  to  extend  the  time  for  payment  and  cannot  thereafter  accept 
payment  of  the  rent  and  refuse  to  issue  the  warrant  on  that  ground. 

Petition  by  the  People,  on  the  relation  of  Rigoulot,  for  a  writ  of  man- 
damus agfainst  Byrne.    Peremptory  writ  granted 

Davenport  &  Corner,  of  Brooklyn,  for  relator. 

John  P.  O'Brien,  Corp.  Counsel,  of  Brooklyn,  for  respondent 

VAN  SICLEN,  J.  Relator  seeks  a  writ  of  mandamus  directing  a 
clerk  of  the  Municipal  Court  to  issue  a  warrant  in  an  action  for  rent 
In  this  action  plaintiff  landlord  sued  for  the  rent  and  tenant  defended 
on  the  ground  that  the  rent  demanded  was  unreasonable.  A  trial  was 
had  and  judgment  in  favor  of  the  landlord  rendered.  Tenant  was  given 
five  days  to  pay  the  rent  and  costs.  This  he  failed  to  do.  Landlord 
waited  11  days  for  the  tenant  to  comply  with  the  judgment  and  in  de- 
fault thereof  applied  for  the  warrant.  This  the  clerk  refused  to  issue 
unless  an  affidavit  was  filed  showing  that  the  tenant  was  not  in  military 
service.  Such  an  affidavit  was  furnished  forthwith,  but  under  protest. 
The  clerk  excepted  to  t\ie  form  of  the  affidavit  and  again  refused  to  is- 
sue the  warrant.  Three  days  later  another  affidavit  was  furnished,  but 
the  clerk  again  refused  to  issue  the  warrant  because  the  tenant  load 
deposited  the  rent  and  costs  the  day  before — ^that  is,  February  18,  14 
days  after  the  rendition  of  the  judgment.  The  actioQ  of  the  clerk 
throughout  was  unwarranted. 

[1  ]  The  demand  for  an  affidavit  as  to  military  service  was  unauthor- 
ized, because  the  defendant  had  appeared  in  the  action  and  had  de- 
fended the  same  ia  person  so  that  the  question  of  military  service  was 
wholly  superseded  by  and  included  in  the  judgment.  Soldiers'  and 
Sailors'  Civil  Relief  Act,  §  300  (Comp.  St.  1918,  Comp.  St  Ann.  Supp. 
1919,  §  2078y^et),  reads  as  follows: 

"No  eviction  or  distress  shall  be  made  during  the  period  of  military  serv- 
ice in  respect  of  any  premises  for  which  the  agreed  rent  does  not  exceed  $50 
per  montli,  occupied  chiefly  for  dwelling  purposes  by  the  wife,  children,  or 
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Other  dependents  of  a  person  in  the  military  service,  except  upon  leave  of 
court  granted  upon  application  therefor  or  granted  in  an  action  or  pro- 
ceeding affecting  the  right  of  possession." 

[2]  The  judgment  of  the  court  left  nothing  for  the  clerk  to  do  but 
to  receive  the  rent  and  costs  within  five  days  or  to  issue  the  warrant  on 
the  demand  of  the  plaintiff.  The  action  of  the  derk  had  the  effect  of 
removing  all  limitations  placed  by  the  law  on  tenants.  In  face  of  the 
generally  conceded  fact  that  the  framers  of  the  new  rent  laws  left 
nothing  whatsoever  to  the  discretion  of  the  courts  in  so  far  as  the 
rights  of  the  tenants  are  concerned,  the  requirement  that  the  tenant 
abide  by  the  judgment  in  five  days  must  necessarily  be  enforced.  To 
hold  that  the  clerk  of  the  court  can  extend  the  time  to  14  days,  and,  of 
course,  if  to  14  days,  then  to  an  indefinite  time,  is  the  same  as  removing 
all  limitations  from  these  laws  and  legislating  anew.  The  defense  offer- 
ed by  the  clerk  for  his  conduct  in  this  matter  is  that  it  is  the  practice  of 
the  Mimicipal  Court  (presumably  his  court)  to  receive  the  rent  at  any 
time  before  warrant  is  issued.  The  result  of  that  practice  would  be  to 
extend  the  tenant's  time  to  pay  as  long  as  the  clerk  refused  to  issue  the 
warrant,  and  apparently  the  only  limitation  on  the  refusal  in  this  case 
would  be  some  compelling  force  from  some  tribunal  which  the  clerk  is 
willing  to  recognize  as  mandatory  upon  him.  Application  for  a  per- 
emptory writ  of  mandamus  is  granted. 


(197  App.  Div.  597) 

In  n  CAJSDA'S  ESTATB. 

(Supreme  Court,  A^eUate  Division,  First  Department.    July  8,  1921.) 

Taxation  <S=>878(!^)--ExerciM  by  reeldent  of  power  vmder  nonresldeat'g  will 
held  not  taxable. 

The  exercise  by  resident  of  a  state  of  a  power  given  by  the  will  of  a 
nonresident  to  dispose  of  trust  property  located  in  the  other  state  is  not 
subject  to  a  transfer  tax  under  Tax  liw,  §  220,  subd.  6,  where  the  will 
exercising  the  power  was  probated  in  the  other  state,  and  such  power  was 
not  executed  by  virtue  of  authority  granted  by  the  state ;  such  authority 
being  unnecessary  to  pass  the  title  to  the  property  to  the  beneficiary.' 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  estate  of  Louise  S.  Canda,  deceased.  From 
parts  of  an  orde/*  of  the  Surrogate's  Court  (114  Misc.  Rep.  161,  185  N. 
Y.  Supp.  903)  affirming  in  part  an  order  assessing  tax  and  confirming 
appraiser's  report,  executors  appeal.  Order  reversed,  and  proceeding 
remanded. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Francis 
Smyth,  of  New  York  City,  of  counsel,  and  Edgar  W.  Freeman,  of  New 
York  City,  on  the  brief),  for  appellants. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  respondent  State  Comptroller. 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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MERRELL,  J.  This  is  an  appeal  by  the  executors*  of  Louise  S. 
Canda,  deceased,  from  an  order  of  the  Surrogate's  Court  of  the  county 
of  New  York,  which,  so  far  as  appealed  from,  denied  certain  appeals 
of  said  executors  from  an  order  theretofore  made  fixing  and  assess- 
ing a  transfer  tax  upon  decedent's  estate. 

Three  questions  are  raised  by  the  appellants,  which  are  as  follows : 

First.  The  taxability  of  the  exercise  by  the  testatrix,  Louise  S.  Can- 
da,  a  resident  of  the  state  of  New  York,  of  two  powers  of  appointment, 
one  under  the  will  of  her  grandfather,  Benjamin  Sewall,  and  the  oth- 
er under  the  will  of  her  father,  Charles  T.  Hubbard.  Both  of  said 
testators  were  residents  of  the  state  of  Massachusetts,  and  the  prop- 
erty appointed  was  at  all  times  and  now  is  located  in  Massachusetts. 

Second.  The  taxability  at  this  time  of  certain  remainders  created 
by  the  will  of  said  Louise  S.  Cauda,  deceased,  respecting  said  appoint- 
ed property,  which  remainders  are  subject  to  be  defeated  by  the 
exercise  of  absolute  and  general  powers  of  appointment  conferred  up- 
on the  beneficiaries  of  the  precedent  trust  estates. 

Third.  The  deductability  of  the  federal  estate  tax  from  the  assets 
taxable  in  this  proceeding. 

The  last  question  was  not  argued,  but  is  presented  by  the  appellants 
for  the  purpose  of  preserving  their  rights  in  case  they  desire  to  raise 
the  question  as  a  federal  one;  such  claim  having  beeij  determined 
adversely  to  the  contention  of  the  appellants  by  the  Court  of  Appeals 
in  Matter  of  Sherman,  222  N.  Y.  540,  118  N.  E.  1078,  and  Matter  of 
Bierstadt,  178  App.  Div.  836,  166  N.  Y.  Supp.  168. 

Louise  S.  Cauda,  the  testatrix,  married  one  Ferdinand  E.  Canda, 
and  became  a  resident  of  the  state  of  New  York.  She  died  on  April 
18,  1919,  leaving  a  last  will  and  testament,  which  was  apparently  exe- 
cuted in  the  state  of  New  York,  but  which  has  been  probated  in  the 
state  of  Massachusetts.  No  application  has  been  made  to  prove  de- 
cedent's last  will  and  testament  within  the  state  of  New  York.  The 
testatrix  was  the  donee  of  the  said  two  powers  of  appointment,  which 
powers  she  exercised  in  and  by  her  said  last  will  ahd  testament.  The 
first  power  arose  under  the  will  of  her  grandfather,  Benjamin  Sewall, 
who  died  in  1879,  a  resident  of  the  state  of  Massachusetts.  The  sec- 
ond power  arose  under  the  last  will  and  testament  of  decedent's  fath- 
er, Charles  T.  Hubbard,  who  died  in  1887,  and  who  was  also  a  resident 
of  the  state  of  Massachusetts.  Under  the  aforesaid  wills  of  Benjamin 
Sewall  and  Charles  T.  Hubbard,  intervening  trusts  were  created,  and 
the  trustees  were  all  residents  of  the  state  of  Massachusetts,  where 
both  wills  were  proven.  The  securities  constituting  the  aforesaid 
trusts  were  and  now  are  physically  held  in  the  state  of  Massachusetts 
and  were  there  at  the  time  of  the  death  of  Louise  S.  Canda.  At  the 
time  of  her  death  the  testatrix  left  certain  personal  property  at  her 
residence  in  the  city  of  New  York,  which,  with  other  personalty,  was 
of  the  value  of  $85,121.43,  of  which,  after  the  deduction  of  certain  ex- 
penses, there  remained  a  net  estate  of  $64,829.13.  By  her  will  she 
gave  to  her  daughter,  among  other  things,  a  half  interest  in  a  pearl 
necklace  worth  $20,000,  and  to  her  son  she  bequeathed  the  other  half 
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of  said  pearl  necklace  and  made  to  him  other  specific  bequests.  The 
residue  of  her  individual  estate,  amounting  to  $26,004.63,  she  be- 
queathed to  her  husband.  No  question  is  raised  upon  this  appeal  re- 
specting the  taxability  of  decedent's  individual  estate. 

The  appraiser  has  fixed  the  value  of  the  aforesaid  powers  of  ap- 
pointment at  the  sum  of  $451,474.13.  So  far  as  material  to  this  ap- 
peal, decedent  exercised  her  two  powers  of  appointment  by  designating 
trustees  in  the  state  of  Massachusetts  with  direction  to  hold  such  trust 
property  and  to  pay  and  divide  the  net  income  equally  between  her 
son  and  daughter  during  their  respective  lives.  Her  will  then  provided 
as  follows: 

•*  ♦  ♦  •  And  upon  the  death  of  either  of  them,  whether  before  or  after 
my  death,  to  pay  over,  transfer  and  convey  one-half  of  the  principal  of  the 
trust  fund  as  then  existing  in  the  proportions  and  to  the  persons  and 
uses  that  the  one  so  dying  shall  by  his  or  her  last  will  direct  and  appoint, 
and  in  default  of  such  appointment  in  equal  shares  to  his  or  her  children 
and  the  issue  of  any  deceased  child,  such  Issue  to  take  the  parent's  share 
t)y  representation,  and  in  default  of  such  children  and  issue  to  those  per- 
sons who  would  have  taken  the  same  if  my  child  so  dying  had  died  seized 
and  possessed  thereof  in  his  or  her  own  ri^t  and  had  died  intestate  and 
'  domiciled  in  said  commonwealth  of  Massachusetts,  and  thereafter  to  con- 
tinue to  hold  the  remaining  half  of  said  trust  fund  and  to  pay  the  net 
income  thereof,  as  often  as  semiannuaUy,  to  the  survivor  of  my  said  two 
children,  and  upon  his  or  her  death  to  convey,  transfer  and  pay  over  the 
principal  of  the  trust  fund,  as  then  existing,  in  the  proportions  and  to  the 
persons  and  uses  that  the  one  so  dying  shall  by  his  or  her  last  will  direct 
and  appoint,  and  in  default  of  such  appointment  in  equal  shares  to  his  or 
her  children,  the  issue  of  any  deceased  child,  such  issue  to  take  the  parent's 
share  by  representation,  and  in  default  of  such  children  and  issue  to 
those  persons  who  would  h)ave  taken  the  same  if  my  child  so  dying  had 
died  seized  and  possessed  of  the  same  in  his  or  her  own  right  and  had 
died  intestate  and  domiciled  in  said  commonwealth  of  Massachusetts." 

The  surrogate  has  held  that  the  life  estates  bequeathed  to  testator's 
two  children  are  not  taxable  for  the  reason  that  the  transfer  to  them  to 
such  extent  is  part  of  what  they  would  have  received  under  the  wills 
of  their  ancestors  if  Louise  S.  Cauda  had  not  exercised  the  powers  con- 
ferred upon  her.  Decedent's  two  children  claim  the  right  to  elect  to 
take  under  the  wills  of  the  donors  of  the  powers,  and  therefore  ren- 
der their  life  estates  in  the  trust  immune  from  taxation.  The  surro- 
gate's determination  in  this  respect  seems  to  be  upheld  by  the  authori- 
ties (Matter  of  Lansing,  182  N.  Y.  238,  74  N.  E.  882;  Matter  of  Slos- 
son,  216  N.  Y.  79,  110  N.  E.  166),  and  is  not  questioned  on  this  appeal. 

Upon  the  first  question  above  set  forth  and  presented  upon  this  ap- 
peal the  surrogate  has  held  (114  Misc.  Rep.  161,  185  N.  Y.  Supp.  903) 
that,  as  the  decedent  was  a  resident  of  this  state  at  the  time  of  her 
death,  and  has  made  a  will  exercising  the  aforesaid  powers  of  appoint- 
ment, the  remainders  over  are  assessable  under  subdivision  6  of  section 
220  of  the  Tax  Law,  and  that  such  remainders  are  presently  assessable 
at  their  highest  ascertainable  value.  So  far  as  material,  subdivision  6 
of  section  220  of  the  Tax  Law  (Consol.  Laws,  c.  60),  under  which  sec- 
tion property  passing  under  a  power  of  appointment  is  taxable,  if  at  all, 
reads  as  follows : 

"6.  Whenever  any  person  or  corporation  shall  exercise  a  power  of  ap- 
pointment derived  from  any  dispoBition  of  property  made  either  before  or 
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after  the  passage  of  this  chapter,  such  appointment  when  made  shall  he 
deemed  a  transfer  taxable  under  the  provisions  of  this  chapter  in  the  same 
manner  as  though  the  property  to  which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  such  power  and  had  been  bequeathed  or  de- 
vised by  such  donee  by  wilL** 

The  subdivision  as  above  quoted  was  enacted  in  1911.  Prior  to  such 
enactment  and  in  1897  the  first  statute  of  the  state  of  New  York  was 
passed  which  enabled  the  state  to  tax  the  exercise  of  a  power  of  ap- 
pointment. Until  1909  the  provision  was  contained  in  subdivision  5  of 
section  220  of  the  Tax  Law,  but  in  1909  it  became  subdivision  6  of 
such  section.  The  statute  of  1897  ns  in  substance  the  same  as  the  stat- 
ute of  1911,  except  that  it  contained  other  provisions  respecting  the 
taxation  of  property  passing  on  the  failure  to  exercise  a  power  of 
appointment.  See  Tax  Lraw  (Gen.  Laws,  c.  24;  Laws  1896,  c.  908)  § 
220,  as  amended  by  Laws  1897,  c.  284,  Laws  1905,  c.  368,  and  Laws 
1908,  c.  310;  Tax  Law  (Consol.  Laws,  c.  60;  Laws  1909,  c.  62)  § 
220,  as  amended  by  Laws  1910,  c.  706,  Laws  1911,  c.  732,  Laws  1915^ 
c.  664,  and  Laws  1916,  c.  323,  since  amended  by  Laws  1919,  c.  626. 

It  is  claimed  by  the  appellant  that,  as  the  donors  of  the  aforesaid 
powers  of  appointment  were  both  residents  of  the  state  of  Massachu- 
setts, and  that  as  all  of  the  property  to  which  the  power  of  appoint- 
ment relates  is  situate  in  the  state  of  Massachusetts,  and  decedent's 
will  has  been  there  probated,  and  not  here,  the  state  of  New  York 
has  no  control  over  the  transfer  which  the  state  now  claims  the  right 
to  tax.  On  the  other  hand,  it  is  asserted  by  the  respondent,  and  the 
surrogate  has  held,  that  as  decedent's  will  was  executed  in  New  York 
and  decedent  was  a  resident  here,  the  berteficiaries  under  her  will 
came  into  possession  of  the  aforesaid  appointed  property  through  the 
exercise  of  a  power  or  privilege  conferred  upon  the  testatrix  by  this 
state,  and  that  for  such  reason  the  surrogate  has  jurisdiction  to  assess 
the  tax  on  the  exercise  of  such  power. 

In  order  to  determine  whether  or  not  the  aforesaid  remainders  are 
taxable,  it  is  necessary  to  ascertain  whether  the  beneficiaries  under  the 
will  of  Louise  S.  Cauda  actually  came  into  possession  of  the  appointed 
property  by  virtue  of  the  laws  of  the  state  of  New  York  and  by  rea- 
son of  a  privilege  conferred  by  tliis  state  which  enables  the  beneficiaries 
to  take.  It  must  be  conceded  that  the  property  in  question  formed  no 
part  of  the  estate  of  Louise  S.  Cauda.     United  States  v.  Field,  255 

U.  S. ,  41  Sup.  Ct.  256,  65  L.  Ed. ,  In  re  New  York  Life  Ins. 

&  Trust  Co.  (Sur.)  139  N.  Y.  Supp.  695.  The  testatrix  did  not  even 
enjoy  an  absolute  power  of  appointment  which  could  have  been  ex- 
ercised by  her  during  her  life  in  such  a  manner  as  to  vest  in  her  an 
absolute  fee.  Such  interest  of  the  decedent  could  not,  therefore,  have 
been  reached  by  her  creditors,  either  in  equity  or  otherwise.  Except  for 
the  purpose  of  taxation  under  the  aforesaid  section  of  the  Tax  Law  of 
the  state  of  New  York,  the  beneficiaries  under  the  will  of  Louise  S- 
Canda,  deceased,  cannot  be  claimed  to  take  otherwise  than  under  the 
wills  of  the  respective  donors  of  the  powers. 

As  the  respondent  contends  that  the  right  of  Louise  S.  Canda  to 
exercise  said  powers  of  appointment  is  a  privilege  conferred  by  the 
laws  of  the  state  of  New  York,  where  the  decedent  was  domiciled* 
it  is  thought  best  to  review  briefly  the  authorities  relating  to  the  exer* 
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cise  of  powers  of  appointment  by  a  donee  living  in  a  jurisdiction  oth- 
er than  that  in  which  the  donor  resided  at  the  time  of  his  death. 
In  the  Matter  of  New  York  Life  Ins.  &  Trust  Co.  (Sur.)  139  N.  Y. 
Supp.  695,  the  surrogate  reviewed  at  considerable  length  the  devel- 
opment of  the  law  respecting  the  exercise  of  such  powers  of  appoint- 
ment, and,  after  considering  both  the  English  and  American  decisions, 
he  condudes: 

"It  wlU  be  perceived  that  In  respect  of  powers  of  testamentary  appoint- 
ment over  settled  property  in  England  or  America  the  law  of  the  domicile 
of  the  donor  of  the  power,  and  not  that  of  the  donee  of  the  power,  deter- 
mines In  most  cases  whether  or  not  there  was  a  sufQcient  testamentary  exe- 
cution of  the  power  of  appointment  given  to  the  donee  of  the  power." 

The  general  rule  respecting  the  passing  of  an  estate  under  a  power  of 
appointment  was  well  stated  by  Chancellor  Kent  in  4  Kent's  Commen- 
taries, 337,  as  follows : 

"An  estate  created  by  the  execution  of  a  power  takes  effect  in  the  same 
manner  as  if  it  had  been  created  by  the  deed  which  raised  the  power. 
The  party  who  takes  under  the  execution  of  the  power  takes  under  the  au- 
thority, and  under  the  grantor  of  the  power,  whether  it  applies  to  roal  or 
personal  property,  in  like  manner  as  if  the  power,  and  the  instrument  execut- 
ing the  power,  had  been  incorporated  in  one  instrument." 

The  above  rule  is  stated  and  reiterated  in  Matter  of  Harbeck,  161 
N.  Y.  218,  55  N.  E.  850,  and  seems  to  have  been  adopted  by  the  courts 
of  other  states  of  the  Union  where  the  question  has  been  authoritative- 
ly determined.    In  Sewall  v.  Wilmer,  132  Mass.  131,  it  was  held : 

"But  the  property  of  which  Mrs.  Wilmer  has  a  power  of  appointment  is 
not  her  property,  but  the  property  of  her  father;  and  the  Instrument  exe- 
euted*-by  her  takes  effect,  not  as  a  disposition  of  her  own  property,  but  as 
an  appointment  of  property  of  her  father  under  the  power  conferred  upon 
her  by  bis  wllL" 

In  England  such  has  been  the  rule  since  1838,  when  the  case  of 
Tatnall  v.  Hankey,  2  Moo.  P.  C.  342,  was  decided  by  the  English  Privy 
Council.  In  the  Tatnall  Case  it  was  determined  that  the  English  Court 
of  Probate  had  jurisdiction  to  examine  into  the  execution  of  the  pow- 
er of  testamentary  appointment  executed  outside  of  the  kingdom  for 
the  purpose  of  determining  whether  the  instrument  whereby  it  was 
exercised  in  fact  and  in  law  made  testamentary  disposition  of  the 
property  included  within  the  power  of  appointment.  The  will  in 
question  was  executed  in  Paris  and  was  not  in  accord  with  the  laws 
of  England,  but  was  ultimately  proved  in  England  and  accepted  by  the 
English  Probate  Court  for  the  purpose  of  establishing  the  due  exer- 
cise of  the  power  of  appointment  by  the  donee.  Again,  in  1909,  the 
English  House  of  Lords,  in  Murphy  v.  Deichler,  A.  C.  446,  confirmed  . 
the  rule  laid  down  in  Tatnall  v.  Hankey,  supra,  and  held  that  a  power 
of  appointment  by  will  over  Irish  property  was  properly  exercised  by 
a  wilf  of  the  donee  executed  in  English  and  Irish  form,  although  the 
testator  was  domiciled  in  Germany  and  the  will  was  not  executed  ac- 
cording to  the  law  of  the  domicile  of  the  appointor. 

In  Bingham's  Appeal,  64  Pa.  345,  the  facts  were  as  follows :  Wil- 
liam Bingham,  the  donor  of  the  power,  was  domiciled  in  Pennsyl- 
vania, where  his  will  was  proven  in  1856.  In  his  will  he  created  a  trust, 
the  income  therefrom  to  be  paid  to  his  son  Alexander  with  a  power 
of  appointment  to  his  said  son  by  his  last  will  and  testament.     The 
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son,  Alexander  Bingham,  died  in  England  in  1865,  that  country  being 
then  his  domicile,  leaving  a  will.    The  court  held: 

"Whether  a  power  contained  In  a  Pennsylvania  will  over  Pennsylvania 
property  has  been  duly  executed  is  evidently  a  question  of  Pennsylvania  law, 
and  not  that  of  a  foreign  country.  ♦  ♦  ♦  The  will,  the  property,  and 
the  domlcUe  of  William  Bingham  being  within  Pennsylvania,  the  law  of 
this  state  must  govern  the  interpretation  both  of  the  power  and  the  exe- 
cution of  it," 

Similar  rules  were  laid  down  in  the  following  cases :  Cotting  v.  De 
Sartiges.  17  R.  I.  668,  24  Atl.  530,  16  L.  R.  A.  367;  Lane  v.  Lane,  4 
Pennewfll  (Del.)  368,  55  Atl.  184,  64  L.  R.  A.  849,  103  Am.  St.  Rep. 
122;  Prince  de  Beam  v.  Winans,  111  Md.  434,  74  Atl.  626. 
.  In  a  very  similar  case  to  the  one  at  bar  the  Supreme  Court  of  Massa- 
chusetts, in  Walker  v.  Treasurer  &  Receiver  General,  221  Mass.  600, 
109  N.  E.  647,  held  as  follows: 

"It  follows  that  no  privilege  by  which  the  property  passe9»  whether  l^ 
exercise  of  the  power  or  by  failure  to  exercise  it,  is  conferred  by  the 
law  of  this  commonwealth.  Henc^e  no  commodity  exists  here  on  which  the 
tax  can  be  levied.  By  resort  to  the  courts  of  Maryland  all  questions  as 
to  the  succession  of  this  trust  estate  will  be  determined  without  invoking 
the  law  of  Massachusetts.  That  will  be  settled  without  dependence  upon 
the  moral  support  or  actual  assistance  of  our  laws.  ♦  ♦  ♦  The  circum- 
stance that  the  will  has  been  set  up  in  this  commonwealth  is  not  of  con- 
trolUng  significance.  There  is  nothing  in  this  commonwealth  upon  whldi 
St  1909,  c.  527,  §  8,  can  operate." 

In  the  case  at  bar  the  existence  of  the  power  did  not  of  itself  vest 
any  estate  in  the  donee,  and  no  part  of  the  aforesaid  property  which 
was  subject  to  the  power  of  appointment  vested  in  the  testatrix,  nor 
could  it  be  distributed  as  a  part  of  her  estate.  U.  S.  v.  Field,  255  U.  S. 
— ,  41  Sup.  Ct.  256,  65  L.  Ed.  — . 

In  Matter  of  Harbeck,  161  N.  Y.  211,  55  N.  E.  850,  it  was  held  that 
a  beiquest  in  the  exercise  of  a  power  of  appointment  by  will  was  not 
taxable  under  the  transfer  tax  act  of  the  state  of  New  York  as  it  then 
existed.  The  will  in  question  Was  made  by  John  H.  Harbeck,  who  died 
in  February,  1878.  The  testator  bequeathed  the  sum  of  $300,000 
in  trust,  the  income  thereof  to  be  paid  to  his  wife  during  her  life, 
and  after  her  death  the  principal  to  such  persons  as  she  should  ap- 
point by  her  last  will  and  testament.  Decedent's  wife  made  a  will 
dated  October  20,  1887,  which  was  admitted  to  probate  in  February, 
1896.  The  state  of  New  York  attempted  to  assess  the  transfer  through 
the  exercise  of  the  aforesaid  power  of  appointment  under  our  then 
existing  transfer  tax  law.  The  court  held  that  the  law  as  it  then 
existed  was  not  sufficiently  broad  to  enable  the  taxation  of  property 
passing  under  a  power  of  appointment.  The  opinion  was  written  by 
Judge  Parker,  and  clearly,  shows  that  the  Court  of  Appeals  was  then 
of  the  opinion  that  the  property  passed  to  the  beneficiaries  under  and 
by  virtue  of  the  will  of  tfie  original  donor,  and  not  through  the  exer- 
cise of  the  power  of  appointment  by  the  donee.  Chief  Judge  Parker 
says  in  part : 

"In  the  past,  however,  there  have  been  a  few  cases  In  which  the  courts 
have  been  called  upon  to  decide  that,  while  the  Instniment  by  which  the 
power  is  said  to  be  executed  becomes  Incorporated  into  and  forms  a  part 
of  the  original  instrument  creating  the  power,  yet  it  takes  effect  as  of  the 
date  of  the  execution  of  the  power,  and  these  cases  have  been  laid  hold  of 
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to  fiiake  the  final  step  In  the  transfer  of  the  property  from  the  testator  Haf 
beck  to  these  beneficiaries  operate  as  the  dominating  one;  the  act  of  the 
appointer,  instead  of  that  of  the  testator,  being  treated  as  the  one  by  which 
the  fond  is  transmitted  to  them.  In  other  words,  notwithstanding  the 
general  rule  by  which  a  paper  constituting  an  execution  of  the  power  of 
appointment  becomes  incorporated  into  the  original  instrument  creating  the 
power  (so  that  the  latter  Is  given  the  same  effect  as  if  the  names  of  the  ap- 
pointees were  originally  written  into  the  instrument  creating  the  power), 
it  is  said  that  the  date  of  the  original  instrument  is  to  be  ignored,  and 
that  upon  whldi  the  power  of  appointment  is  exercised  substituted  fully  in 
its  stead.  •  •  •  But  long  after  the  decisions  in  the  cases  relied  upon 
by  the  learned  judge  who  wrote  for  the  Appellate  Division  ♦  ♦  •  this 
court  had  that  question  before  it  in  Genet  v.  Hunt,  113  N.  Y.  158.  ♦  ♦  ♦ 
The  court  held  that  the  trusts  under  the  will  should  be  regarded  as  hav- 
ing been  created  at  the  ^ate  of  the  trust  deed,  and  that  they  were  there- 
fore invalid.    ♦    ♦    • 

"An  estate  created  by  the  execution  of  a  power  takes  effect  in  the  same 
manner  as  if  it  had  been  created  by  the  deed  which  raised  the  power." 

Since  the  Tax  Law  was  amended  in  the  respects  hereinbefore  stated, 
there  have  been  decisions  thereunder  in  which  it  has  been  held  that, 
while  the  beneficiaries  under  the  will  of  a  donee  of  a  power  of  appoint- 
ment technically  take  under  the  instrument  creating  the  power,  yet,  as 
the  possession  of  the  property  actually  passes  through  and  by  means  of 
the  will  of  the  donee,  the  bequests  to  such  beneficiaries  are  taxable.  In 
Matter  of  HuU,  111  App.  Div.  322,  97  N.  Y.  Supp.  701,  affirmed  186 
N.  Y.  586,  79  N.  E.  1107,  it  was  held  that  the  taxability  of  property 
does  not  depend  merely  upon  the  location  of  such  property,  but  upon 
whether  the  beneficiary  came  into,  possession  of  it  throi^  the  exercise 
■of  a  privilege  conferred  by  the  state  of  New  York,  and  that,  when 
the  donee  of  a  power  of  appointment  who  is  a  resident  of  this  state 
has  received  such  power  from  a  donor  who  was  also  a  resident  of 
this  state,  the  property  is  subject  to  an  inheritance  tax  upon  the  exer- 
cise of  the  power  of  appointment  by  the  donee,  althottgh  the  property 
itself  is  situated  without  the  state  of  New  York.  The  Court  of  Ap- 
peals affirmed  the  decision  of  the  Appellate  Division  in  the  above  case 
upon  the  opinion  of  Mr.  Justice  Woodward.  In  his  opinion  Mr.  Jus- 
tice Woodward  said,  in.  part : 

*"rhe  question  is  not  where  the  property  was  located,  or  whether  it  was 
real  estate  or  personal  property,  but  whether  the  beneficiary  came  into  its 
possession  through  the  exercise  of  a  privilege  conferred  by  the  state  of  New 
York." 

The  learned  justice  then  quotes  the  portion  of  section  220  of  the 
Tax  Law  above  referred  to,  and  says : 

"If  the  subject  of  the  taxation,  whether  that  be  property  ol?  a  tangible 
nature  or  a  privilege  conferred  by  the  state,  is  within  the  jurisdiction  or 
dominion  of  the  Legislature,  then  it  is  for  that  body  to  determine  the 
question  of  taxation.  In  the  statute  now  under  consideration  the  state 
has  enacted  that,  as  a  condition  of  exercising  a  power  of  appointment,  It 
shall  be  'deemed  a  transfer  taxable  under  the  provisions  of  this  act  in  the 
same  manner  as  though  the  property  to  whi<^  such  appointment  relates 
belonged  absolutely  to*the  donee  pf  sudi  power.*  ♦  ♦  ♦  It  being  the  priv- 
ilege upon  the  right  to  succession  to  property  by  means  of  a  will  that  is 
taxed,  and  the  subject  of  the  litigation  being  within  the  Jurisdiction  of  the 
state,  it  seems  clear  that  the  beneficTary  under  the  power  of  appointment 
contained  in  the  wiU  of  Caroline  C«  Hull,  a  resident  of  this  state^  npon  the 
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exerdse  of  that  power  by  Wager  J.  Hull,  likewise  a  reflldent  of  this  state, 
is  bound  to  pay  the  tax  imposed  upon  that  priyilege,  regardless  of  the  ques- 
tion of  where  the  property  to  which  the  power  related  was  located.  Ida 
M.  Hull  gets  all  of  her  rights  in  and  to  the  property  by  reason  of  the 
exercise  of  the  power,  a  privilege  granted  by  the  state  of  New  York,  and 
she  may  not  be  relieved  from  that  obligation  because  of  the  fact  that  the 
property  itself  was  without  the  jurisdiction  of  the  state  at  the  time  the 
power  was  exercised." 

In  the  Matter  of  Dows,  167  N.  Y.  227,  60  N.  E.  439,  52  L.  R.  A. 
433,  88  Am.  St.  Rep.  508,  practically  the  same  question  was  presented, 
and  the  court  there  held : 

"But,  whatever  be  the  technical  sour^  of  title  of  a  grantee  under  a 
power  of  appointment,  it  cannot  be  denied  that  in  reality  and  siibstance  it 
is  the  execution  of  the  power  that  gives  to  the  grantee  the  property  passing 
under  it.  ♦  ♦  ♦  If,  as  said  by  the  Supreme  Court  of  the  United  States, 
the  right  to  take  property  by  devise  is  not  an  inherent  or  natural  right, 
but  a  privilege  accorded  by  the  state  which  it  may  tax  or  charge  for,  it 
follows  that  the  right  of  a  testator  to  make  a  will  or  testamentary  instru- 
ment is  equally  a  privilege  and  equally  subject  to  the  taxing  power  of  the 
state.  When  David  Dows,  Sr.,  devised  this  property  to  the  appoifitees  un- 
der the  will  of  his  son,  he  necessarily  subjected  it  to  the  charge  that  the 
state  might  impose  on  the  privilege  accorded  to  the  son  of  making  a  will 
That  charge  is  the  same  in  character  as  if  it  had  been  laid  on  the  in- 
heritance of  the  estate  of  the  son  himself — ^that  is,  for  the  privilege  of  suc- 
ceeding to  property  under  a  will." 

In  both  of  these  cases,  however,  the  beneficiaries  under  the  will  of 
the  respective  donees  unquestionably  took  under  a  will  probated  under 
the  laws  of  the  state  of  New  York,  whereas  in  the  case  at  bar  the 
testatrix  had  only  to  execute  a  will  in  conformity  with  the  laws  of  the* 
state  of  Massachusetts  in  order  to  exercise  the  power  of  appointment 
conferred  upon  her  under  the  wills  of  her  father  and  grandfather. 
This  she  did,  and  her  will  has  not  been  offered  for  probate  in  this  state. 

In  Matter  of  Delano,  176  N.  Y.  486,  68  N.  E.  871,  64  L.  R.  A.  279, 
the  Court  of  Appeals  again  considered  the  validity  of  a  transfer  tax 
imposed  upon  the  exercise  by  will  of  a  power  of  appointment  conferred 
upon  the  testatrix.  In  that  case  the  power  had  been  conferred  by 
deed  and  not  by  will.  The  Appellate  Division,  First  Department  (82 
App.  Div.  147,  81  N.  Y.  Supp.  762),  held  that,  as  the  deed  in  question 
was  made  and  delivered  prior  to  the  enactment  of  the  transfer  tax  act, 
the  estate  passing  upon  the  exercise  of  the  power  of  appointment  by 
Laura  Astor  Delano  was  not  taxable.  The  opinion  in  the  Appellate 
Division  attempted  to  distinguish  the  facts  in  the  Delano  Case  from  the 
facts  in  the  Matter  of  Vanderbilt,  50  App.  Div.  246,  63  N.  Y.  Supp. 
1079,  affirmed  163  N.  Y.  597,  57  N.  E.  1127,  in  which  case  the  validit>' 
of  the  tax  imposed  under  the  aforesaid  section  of  the  then  existing  Tax 
Law  was  upheld.  The  decision  of  the  Appellate  Division  was,  however, 
reversed  in  the  Court  of  Appeals,  176  N.  Y.  486,  68  N.  E.  871,  64  L.  R. 
A.  279.  The  Court  of  Appeals  did  not  question  the  general  rule  that  the 
theoretical  source  of  title  of  the  beneficiary  under  the  will  of  Mrs.  De- 
lano was  the  deed  which  granted  the  power  of  appointment,  but  held, 
Judge  Vann  writing : 

"The  statute,  as  we  read  it,  does  not  attempt  to  impose  a  tax  upon  prop- 
erty, but  upon  the  exercise  of  a  power  of  appointment.  The  power  in  this 
case  was  exercised  by  wiH,  in  such  a  way  that  the  appointee  became  en- 
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titled  to  all  the  property,  instead  of  an  aliquot  part.  While  the  property 
came  to  him  by  deed  from  his  grandfather,  only  a  part  of  it  could  have 
reached  him  but  for  the  will  of  his  aunt.  His  title  to  the  most  of  it  de- 
pended on  the  will,  as  well  as  upon  the  deed.  He  is  compelled  to  resort  to 
the  will  in  order  to  establish  his  right,  for  the  deed  alone  will  not  suffice. 
The  privilege  o^  making  a  will  is  not  a  natural  or  inherent  right,  but  one 
which  the  state  can  grant  or  withhold  in  its  discretion.  If  granted,  it  may 
be  upon  such  conditions  and  with  such  limitations  as  the  Legislature  sees 
fit  to  create.  The  payment  of  a  snm  in  gross,  or  of  an  amount  measured  by 
the  value  of  the  property  affected,  may  be  exacted,  or  the  right  may  be 
limited  to  one  or  more  kinds  of  property  and  withdrawn  as  to  all  others. 
The  Legislature  could  provide  that  no  power  of  appointment  should  be 
eicercised  by  will,  or  that  it  should  be  exercised  only  upon  the  payment 
of  a  gross  or  ratable  sum  for  the  privilege.  It  could  exact  this  condition^ 
independent  of  the  date  or  origin  of  the  power.  All  this  necessarily  flows 
from  the  absolute  control  by  the  Legislature  of  the  right  to  make  a  wilL 
*  *  *  As  the  tax  is  imposed  upon  the  exercise  of  the  power,  it  is  unim- 
portant how  the  power  was  created.  The  existenoe  of  the  power  Is  the 
important  fact,  for  what  may  be  done  under  it  is  not  affected  by  its 
origin.  ♦  •  •  The  statute  applies  to  all  powers  alike,  without  distinction 
on  account  of  the  method  of  creation  or  the  date  of  creation,  and  pro- 
vides that  the  exercise  of  the  power  shall  be  deemed  a  taxable  transfer  of 
the  property  affected,  the  same  as  if  *it  had  belonged  absolutely  to  the 
donee  of  the  powar  and  had  been  bequeathed  or  devised  by  such  donee." 

The  decision  of  the  Court  of  Appeals  in  the  Delano  Case  was  sus- 
tained in  the  United  States  Supreme  Court  in  Chanler  v.  Kelsey,  205 
U.  S.  466,  27  Sup.  Ct.  550,  51  L.  Ed.  882.  The  opinion  was  written 
by  Justice  I>ay  and  the  court  held  that  the  assessment  of  the  tax  under 
the  New  Yorlc  state  law  was  not  in  violation  of  the  federal  Constitu- 
tion (article  1,  §  10,  subd.  1 ;  amend.  14,  §  1),  and  that  the  state  had  a 
clear  right  to  tax  the  exercise  of  a  power  of  appointment.  The  learned 
justice  said,  in  part,  referring  to  the  objection  that  property  was  being 
taken  without  due  process  of  law : 

'*In  support  of  this  contention,  common-law  authorities  are  cited  to  the 
proposition  that  an  estate  created  by  the  execution  of  a  power  takes  effect  in 
the  same  manner  as  if  it  had  been  created  by  the  deed  which  raised  the 
power;  that  the  beneficiary  takes,  not  nnder  the  execution  of  the  power  by 
the  donee,  but  by  authority  and  under  grant  from  the  grantor,  in  like  man- 
ner as  If  the  power  and  the  instrument  which  created  it  had  been  incor- 
porated into  one  instrument.  ♦  ♦  ♦  However  technically  correct  it  may 
be  to  say  that  the  estate  came  from  the  donor  and  not  from  the  donee  of  the 
power,  it  is  self-evident  that  it  was  only  upon  the  exercise  of  the  power 
that  the  estate  in  the  plaintiffs  in  error  became  complete.  ♦  ♦  •  It  may 
be  that  the  donee  had  no  interest  in  the  estate  as  owner,  but  it  took  her  act 
of  appointment  to  finally  transfer  the  estate  to  some  of  the  class  and  take 
it  from  others.  Notwithstanding  the  common-law  rule  that  estates  created  by 
the  execution  of  a  power  take  effect  as  if  created  by  the  original  deed,  for 
some  purposes  the  execution  of  the  power  is  considered  the  source  of  title." 

It  follows  from  the  above  decisions  that,  while  upon  principle  an  in- 
heritance tax  is  not  one  upon  property,  but  is  rather  one  upon  the 
succession  of  property,  the  state  has  also  the  right  to  levy  a  tax  upon 
the  exercise  of  a  power  of  appointment  in  any  case  wherein  such  power 
is  executed  by  virtue  of  the  authority  granted  by  the  state  whenever 
such  authority  or  privilege  is  necessary  to  pass  the  title  of  the  prop- 
erty to  the  beneficiary. 

The  Court  of  Appeals  has  held  in  Matter  of  Fearing,  200  N.  Y. 
340,  93  N.  E.  956,  that  when  property  is  transferred  under  a  power 
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of  appointment,  Sind  the  appointee  is  a  resident  of  another  state,  a 
tax  cannot  be  assessed  on  the  transfer  for  the  reason  that  the  privi- 
lege of  exercising  the  power  is  granted  by  the  laws  of  a  state  other 
than  the  state  of  New  York.  The  opinion  was  written  by  Judge  Gray, 
who  says,  in  part : 

"Such  aD  appointment  to  others  was,  for  the  purposes  of  taxation,  to  be 
deemed  the  equivalent  of  a  bequest  or  devise  by  the  donee  of  the  power 
of  property  belonging  to  the  donee.  Prior  to  this  amendment  of  the  trans- 
fer tax  law,  there  was  no  provision  for  the  taxation  of  transfers  under 
powers  of  appointment;  but,  with  the  passage  of  the  amendment,  the  priv- 
ilege of  exercising  the  power  by  will  was  subjected  to  the  charge  of  a  tax 
upon  the  right  of  the  appointees  to  take.  Whereas,  previously,  the  source 
of  the  appointees'  right  of  succession  was  deemed  to  be  in  the  will  creating 
the  power  of  appointment;  thereafter  it  was  to  be  deemed  to  be  in  the  exe- 
cution of  the  power  Itself.  The  actual  transfer  effected  by  the  exercise  of 
the  power  was  to  be  taxed.  The  Legislature,  in  the  exercise  of  its  control 
over  testamentary  dispositions  of  property,  could  validly  burden  such  trans- 
fers with  a  tax,  regardless  of  the  technical  source  of  the  title  of  the  ap- 
pointee under  the  rules  of  the  common  law." 

In  the  Fearing  Case  the  donee^  of  the  power  was  a  nonresident  of 
this  state.  The  property  transferred  under  her  will  in  the  exercise  of 
such  power  was  bonds  outside  of  the  state  of  New  York.  The  grantor 
of  the  power,  Daniel  B.  Fearing,  died  in  1870,  a  resident  of  the  state 
of  New  York,  leaving  a  will  which  created  the  power,  and  which  will 
was  in  this  state  admitted  to  probate.  The  only  question  which  ap- 
pears to  have  been  determined  in  Matter  of  Fearing  is  that  a  tax  can- 
not be  levied  under  our  tax  law  upon  the  exercise  of  a  power  of  ap- 
pointment by  a  donee  who  is  a  nonresident  of  tliis  state,  and  who  at- 
tempts to  execute  the  power  by  a  will  or  deed  made  pursuant  to  author- 
ity conferred  by  another  state.  It  does  not,  however,  necessarily  follow 
that  the  state  of  New  York  has  any  constitutional  authority  to  levy  a 
tax  upon  a  transfer  of  property  under  a  power  of  appointment  the 
exercise  of  which  is  not  wholly  dependent  upon  a  privilege  granted  by 
this  state.  In  the  case  at  bar  the  decedent  has  exercised  the  power 
of  appointment  conferred  upon  her  under  the  wills  of  her  father  and 
grandfather  by  an  instrument  which  has  been  admitted  to  probate  in 
the  state  of  Massachusetts  and  which  has  not  been  offered  for  probate 
in  the  state  of  New  York.  It  is  not  apparent  that  the  exercise  of  the 
power  or  the  validity  of  the  will  in  question  is  in  any  respect  depend- 
ent upon  the  laws  of  the  state  of  New  York,  or  upon  any  authority  or 
privilege  granted  or  extended  by  the  laws  of  New  York  to  the  testa- 
trix. Something  more  than  the  mere  residence  or  domicile  of  the  tes- 
tatrix is  necessary  in  order  to  subject  the  property  to  taxation  which 
passed  under  the  exercise  of  the  powers  of  appointment.  The  State 
Comptroller  claims  that  an  important  privilege  has  been  conferred  up- 
on the  testatrix  by  reason  of  which  the  state  is  entitled  to  assess  a 
tax  upon  the  transfer.  One  cannot  read  the  will  of  the  testatrix  with- 
out being  impressed  that  it  was  her  intention  to  exercise  the  powers 
of  appointment  under  the  laws  of  Massachusetts  and  by  a  will  exe- 
cuted agreeably  to  the  laws  of  that  state,  and  that  she  realized  and 
appreciated  that  she  need  not  take  advantage  of  the  laws  of  the  state 
of  New  York  or  of  any  privilege  thereby  extended  in  order  to  pass 


Digitized  by 


Google 


Sup.  Ct)  m  BE  canda's  kstatjb  927 

(18S  N.T.&) 

a  valid  title  to  the  property  over  which  she  had  such  power  of  appoint- 
ment 

The  respondents  contend  that  the  question  at  issue  has  been  twice 
passed  upon  in  the  Surrogate's  Courts  of  New  York  and  Kings  Coun- 
ties, the  first  case  being  that  of  Matter  of  Frarier  (Sur.)  18S  N.  Y. 
Supp.  189,  and  the  later  case  Matter  of  Seaman  (Sur.)  187  N.  Y.  Supp. 
254.  In  Matter  of  Frazier,  supra,  the  decedent  was  a  resident  of  this 
state  and  exercised  a  power  of  appointment  under  a  last  will  and  testa- 
ment which  was  prdpounded  and  admitted  to  probate  in  this  state.  The 
learned  surrogate,  in  commenting  upon  the  right  of  the  state  to  assess 
a  transfer  tax,  said : 

"The  right  of  an  individual  to  make  a  will  or  testamentary  Instrument  is 
not  a  natural  or  Inherent  right,  but  a  privilege  which  the  state  can  grant 
or  withhold  at  Its  discretion.  •  ♦  •  The  transfer  tax  is  not  a  tax  on 
property,  but  on  the  privilege  granted  by  the  state  to  an  individual  to 
succeed  to  the  property  of  a  deceased  person,  and  the  power  which  confers 
this  privilege  may  impose  a  tax  upon  it.  Magoun  v.  IlllBois  Trust  Co., 
170  U.  S.  283.  18  Sup.  Ct.  594,  42  L.  Ed.  1037.  As  the  decedent  was  a  resi- 
dent of  this  state,  the  privilege  of  making  a  wlU  by  which  she  disposed  of 
the  property  constituting  the  trust  fund  was  one  granted  by  this  state. 
That  she  might  have  exercised  the  power  by  an  instrument  in  writing  in 
the  nature  of  a  last  wlU  and  testament  is  immaterial,  because  she  did  not 
attempt  to  exercise  the  power  of  any  other  writing  than  that  propounded  in 
this  state  as  her  last  will  and  testament.  •  •  *  The  trustees  of  her 
father's  estate  paid  to  the  executors  appointed  under  the  decedent's  will  in 
this  state  the  property  constituting  the  trust  fund  held  by  them,  and  the 
executors  distributed  this  property  to  the  various  legatees  in  accordance  with 
the  provisions  of  decedent's  wllL  Therefore  the  right  of  these  legatees  to 
succeed  to  the  property  was  derived  from  the  will  of  decedent,  and  upon 
this  privUege  the  state  of  New  York  may  impose  a  tax." 

In  the  Seaman  Case,  supra,  the  surrogate  based  his  decision  upon  the 
authority  of  Matter  of  Frazier,  supra. 

In  the  case  at  bar,  however,  no  distribution  has  taken  place  by  vir- 
tue of  the  laws  of  the  state  of  New  York,  nor  has  any  property  been 
transferred  for  distribution  to  an  executor  or  administrator  appointed 
in  this  state,  nor  has  the  decedent's  will  been  admitted  to  probate  in 
the  state  of  New  York.  In  fact,  neither  the  testatrix  nor  any  of  her 
personal  representatives  have  endeavored  in  any  way  to  take  advantage 
of  the  laws  of  the  state  of  New  York  for  the  purpose  of  passing  the 
title  to  or  distributing  any  part  of  decedent's  estate. 

While  the  last  two  cases  cited  seem  to  be  some  authority  on  the 
side  of  the  respondent,  Matter  of  Thomas,  39  Misc.  Rep.  136,  78  N. 
Y.  Supp.  981,  holds  that  under  a  quite  similar  state  of  facts  the  state 
was  not  authorized  to  assess  a  tax  upon  the  transfer  under  a  power 
of  appointment  there  involved.  The  decision  was  made  in  1902.  The 
donor  of  the  power  there  under  consideration  was  Edwin  L.  Parker, 
who  was  a  resident  of  Baltimore  county,  in  the  state  of  Maryland.  In 
his  will,  made  and  proved  in  Maryland  in  1868,  he  devised  and  be- 
queathed a  portion  of  his  residuary  estate  to  three  trustees  then  and 
at  all  times  thereafter  residents  of  the  state  of  Maryland,  upon  a  trust 
to  keep  the  same  invested  and  pay  the  income  to  the  testator's  daugh- 
ter, Cordelia  P.  Thomas,  during  her  lifetime,  and  after  her  death  to 
pay  or  transfer  the  same  in  such  manner  as  she  by  her  last  will  and 
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testament  might  direct.  Cordelia  P.  Thomas  married  and  died  in 
1902,  a  resident  of  the  county  of  New  York,  leaving  a  will  in  which 
she  exercised  the  power  of  appointment  thus  conferred.  This  will 
was  admitted  to  probate  in  the  county  of  New  York  and  was  subse- 
quently determined  to  be  a  valid  execution  of  the  power  of  appointment 
under  her  father's  will  in  the  city  of  Baltimore,  in  a  decree  which 
directed  that  the  trustees  under  the  will  of  her  father  pay  over  the 
fund  in  their  hands  to  the  appointees  of  the  testatrix.  All  of  the 
assets  of  the  estate,  like  those  in  the  case  at  bar,  were  outside  of  the 
state  of  New  York.    The  learned  surrogate  said: 

"A  strictly  literal  construction  of  the  statute  would  require  the  impositioii 
of  the  tax,  but  I  cannot  think  that  the  Legislature  intended  such  a  result, 
as  applied  to  the  facts  of  the  present  case,  and  I  am  of  opinion  that,  if  it 
did,  the  statute  cannot  he  enforced.  In  all  of  the  cases  it  is  quite  clearly  as- 
serted that  the  tax  is  one,  not  upon  property,  but  upon  transfers  of  prop- 
erty made  by  will  or  descent,  where  the  right  to  make  or  receive  such 
transfers  is  accorded  by  the  laws  of  this  state,  and  which  right  the  sover- 
eign power  of  this  state  may  lawfully  abridge  by  the  amount  of  the  tax. 
It  was  upon  this  ground  that  the  provision  of  law  now  under  consideration 
was  determined  to  be  constitutlonaL    *    •    ♦ 

"In  the  present  case  no  transfer  of  any  kind  of  any  part  of  the  assets 
of  the  estate  of  Edwin  L.  Parker,  in  the  hands  of  his  trustees  at  the  time 
of  the  death  of  his  daughter,  has  been  effected  or  permitted  by  any  law 
of  the  state  of  New  York.  All  of  those  assets  were  in  the  state  of  Mary- 
land, held  by  trustees  residing  in  Maryland,  under  a  will  of  a  citizen  of 
Maryland,  pursuant  to  the  laws  of  that  state.  It  is  true  that  the  will  of 
the  decedent  which  effected  the.  appointment  was  executed  hete,  but  it  de- 
rived none  of  its  force  or  validity  from  our  law.  Its  legal  effect  depended 
entirely  upon  the  law  of  Maryland,  and  if  its  probate  in  this  state  was 
necessary  or  useful  for  any  pui-pose,  it  was  only  because  the  law  of  the 
state  of  Maryland  so  declared." 

Had  it  become  necessary  in  the  case  at  bar  to  admit  the  decedent's 
will  to  probate  in  this  state  for  the  purpose  of  passing  the  title  to  any 
part  of  the  property  over  which  the  decedent  had  a  power  of  appoint- 
ment, or  had  the  personal  representatives  of  the  deceased  elected  to 
take  advantage  of  our  laws  for  the  purpose  of  passing  the  title  to 
such  property,  there  might  be  some  argument  that  the  state  would  be 
authorized  to  assess  a  tax  upon  the  remaii)ders  upon  the  theory  that 
such  power  was  exercised  by  virtue  of  a  privilege  conferred  by  the 
laws  of  New  York.  It  was  not  necessary  to  the  exercise  of  such  power 
to  probate  the  will  here,  and  it  was  not  probated  here.  The  case,  there- 
fore, is  barren  of  any  proof  showing  that  the  state  of  New  York  has 
granted  any  right  or  privilege  •  which  has  in  any  way  effected  the 
passage  of  the  title  to  the  property  which  the  beneficiaries  clearly 
have  the  right  to  possess  under  the  laws  of  the  state  of  Massachusetts 
and  under  the  wills  in  question. 

It  therefore  follows  that  the  determination  reached  by  the  surrogate 
in  respect  to  the  right  of  the  state  to  assess  a  tax  under  the  section  of 
the  Tax  Law  above  mentioned  was  erroneous. 

Having  reached  the  conclusion  that  said  remainders  are  in  no  event 
subject  to  taxation,  it  is  unnecessary  to  consider  the  second  question 
raised  by  the  appellant  respecting  the  manner  and  time  of  such  taxa- 
tion, or  the  amount  of  tax  to  be  assessed. 
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The  order  appealed  from  should  be  reversed,  with  costs  to  the  ap- 
pellants against  the  respondent,  and  the  matter  remanded  to  the  sur- 
rogate of  New  York  county  for  disposition  in  accordance  herewith. 
Settle  order  on  notice.    All  concur. 


CITY  OF  NEW  YORK  v.  CITIZENS'  WATER  SUPPLY  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    August  18,  ld21.) 

1.  Waters  and  water  eonrses  ^=»203(6) — Commissioiier  of  water  supply  can- 

not sununarily  order  water  eompany  not  to  put  inereaaed  rate  into  ef- 
fect. 

The  commissioner  of  water  supply,  gas,  and  electricity  of  the  city 
of  New  York,  assuming  to 'act  under  the  provisions  of  Greater  New 
York  Charter,  §  472,  has  no  power  summarily  to  order  a  water  supply 
company  not  to  put  an  increased  rate  into  effect,  the  dty  not  heing  a 
consumer  of  the  company's  water ;  section  472,  construed  as  authorizing 
the  conunissioner  arbitrarily  to  fix  and  determine  the  rate  to  be  charged 
by  the  water  company,  being  unconstitutional,  as  violative  of  the  due 
process  of  law  provision  in  the  Constitution. 

2.  Waters  and  water  courses  ^{=»203(12)— City  of  New  York  without  pow- 

er to  restrain  inereased  rates  of  water  company. 

Bespite  the  Home  Rule  Act,  the  city  of  New  York  has  no  right  to 
bring  action  against  a  water  supply  company,  whose  water  it  does  not 
use,  to  restrain  it  from  putting  into  effect  an  increase  of  rates;  the 
interest  referred  to  in  the  Home  Rule  Act  being  no  such  interest  as  is 
contemplated  by  Code  Civ.  Proc.  S  452. 

Action  by  the  City  of  New  York  against  the  Citizens'  Water  Supply 
Company.  Raintiff's  motion  for  injxanction  denied,  and  defendant's 
motion  for  judgment  on  the  pleadings  granted. 

John  P.  O'Brien,  Corp.  Counsel,  of  Brooklyn,  for  plaintiff. 
Ingraham,  Sheehan  &  Moran,  of  New  York  City,  for  defendant 

CALLAGHAN,  J.  No  issue  is  raised  here  with  respect  to  the  rea- 
sonableness of  the  rate  which  the  defendant  seeks  to  charge  for  water 
supplied  to  its  customers,  who  are  residents  of  the  city  of  New  York. 
On  the  20th  day  of  November,  1920,  the  defendant  gave  notice  to  its 
customers  of  its  intention  to  raise  the  rates  for  water  on  a  date  fixed 
in  the  notice.  The  commissioner  of  water  supply,  gas,  and  electricity, 
asstmiing  to  act  under  the  provisions  of  section  472  of  the  charter 
(Laws  1901,  c.  466),  and  without  an  investigation  of  the  reasonableness 
of  the  rate  sought  to  be  charged,  and  without  a  hearing,  gave  notice  to 
the  defendant,  prohibiting  it  from  raising  the  rates  beyond  that  which  it 
had  previously  charged. 

This  action  is  brought  to  restrain  the  defendant  from  putting  the  in- 
creased rate  into  effect,  and  a  preliminary  injunction  is  sought  to  pre- 
vent such  increase  pending  the  trial.  The  city  of  New  York  is  the  sole 
plaintiff.  It  is  not  a  consumer  of  the  defendant's  water,  and  is  in  no 
way  affected  by  the  rate  charged  by  the  defendant.  The  questions 
presented,  therefore,  are:    Has  the  said  commissioner  of  water  supply, 

^=»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlsests  ft  Indexes 
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gas,  and  electricity  power  to  summarily  order  the  defendant  not  to  put 
the  increased  rate  into  eflfect  ?  And  has  the  city  of  New  York  any  right 
to  bring  this  action? 

[1,  2]  The  answer  to  both  questions  must  be  in  the  negative.  There 
is  no  statute  fixing  the  rate  which  the  defendant  may  charge  for  sup- 
plying water.  It  has  the  common-law  right,  therefore,  to  fix  a  proper 
and  reasonable  rate.  The  Public  Service  Commission  has  not  been  em- 
powered by  statute  to  fix  the  rate.  In  case  of  an  unreasonable  charge, 
a  party  in  interest  may  bring  an  action  to  enjoin  its  collection ;  but  we 
are  concerned  only  with  the  right  of  the  commissioner  to  prevent  the 
defendant  from  enforcing  the  rate  which  it  has  fixed.  It  is  claimed 
that  the  commissioner  is  vested  with  authority  to  prevent  defendant 
from  putting  the  new  rates  in  effect  by  section  472  of  the  charter.  That 
section  does  not  provide  for  any  hearing,  or  for  the  issuance  of  any 
process  or  other  form  of  notice  to  the  company,  or  for  any  opportunity 
to  the  company  to  offer  evidence  either  before  the  commissioner  or  any 
other  body  or  tribunal.  In  so  far,  therefore,  as  this  provision  is  constru- 
ed as  authorizing  the  commissioner  arbitrarily  to  fix  and  determine  the 
rate  to  be  charged  by  the  defendant,  it  is  unconstitutional,  as  violative 
of  the  due  process  of  law  provision  in  the  Constitution.  Chicago  M.  & 
St.  P.  Ry.  Co.  V.  Minnesota  ex  rel.  Railroad  &  W.  Commission,  134 
U.  S.  418,  457,  10  Sup.  Ct.  462,  702,  33  L.  Ed.  970;  Missouri  v.  Chi- 
cago, B.  &  Q.  Ry.  Co.,  241  U.  S.  533,  p.  538,  36  Sup.  Ct.  715,  60  L. 
Ed.  1148;  Ohio  Valley  Water  Co.  v.  Ben  Avon  Borough,  253  U.  S. 
-  287,  40  Sup.  Ct.  527,  64  L.  Ed.  908. 

Nevertheless,  assuming  to  act  under  this  |)rovision,  the  commissioner 
has  in  legal  effect  arbitrarily  fixed  a  rate  for  the  defendant.  Possibly 
he  has  not  done  so  by  direct  language  to  that  effect,  but  he  has  done  so 
just  as  effectively  by  indirection.  By  his  letter  he  peremptorily  ordered 
the  defendant  not  to  put  into  efifect  its  new  schedule  of  rate,  and  not 
to  make  any  increase  at  all  in  its  charges  to  consumers.  By  such  action 
the  commissioner  necessarily  assumed  to  abrogate  the  new  rates  as  fix- 
ed by  the  defendant  and  to  substitute  therefor  the  pre-existing  rates. 
Practically  and  in  legal  effect  the  commissioner  fixed  a  new  rate  arbi- 
trarily, without  notice,  without  a  hearing,  without  the  taking  of  evi- 
dence, and  in  the  absence  of  any  procedure  which  conforms  to  the  re- 
quirements of  due  process  of  law.  It  seems  to  me  that  such  action  was 
illegal  and  nugatory.  If,  therefore,  this  provision  be  unconstitutional 
in' this  respect,  and  the  action  of  the  commissioner  taken  thereunder  be 
for  this  reason  nugatory,  it  follows  that  this  action  cannot  be  main- 
tained, for  the  court  is  here  asked  to  uphold  an  illegal  act. 

Neither  can  this  be  regarded  as  the  action  contemplated  by  that  por- 
tion of  section  472  which  provides : 

♦*And  in  case  of  a  controversy,  the  question  of  what  is  Just  and  reasonable 
shaU  be  finally  determined  as  a  Judicial  question  on  its  merits  by  a  court 
of  competent  Jurisdiction." 

No  controversy  existed  between  the  city  and  the  defendant  as  to 
what  is  a  just  and  reasonable  rate.  No  such  issue  between  the  parties 
was  pending  or  litigated  before  the  commissioner  or  other  tribunal, 
and  no  such  controversy  now  exists.    The  city  contends  that  by  chapter 
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247  of  the  Laws  of  1913,  known  as  the  Home  Rule  Act,  adding  article 
2-a  to  the  General  City  Law  (Consol.  Laws,  c.  21),  it  is  an  interested 
party,  and  therefore  has  a  right  to  bring  this  action  on  behalf  of  a  part 
of  the  inhabitants  of  the  city.  The  interest  referred  to  in  that  statute 
18  no  such  an  interest  as  is  contemplated  by  section  452  of  the  Code  of 
Civil  Procedure.  Morrell  v.  Brooklyn  Borough  Gas  Co.,  231  N.  Y.  405, 
132  N.  E.  130. 

The  plaintiff's  motion  for  an  injunction  is  denied,  with  $10  costs,  and 
defendant's  motion  for  judgment  on  the  pleadings  is  granted,  with  $10 
costs. 


<115  Misc.  Rep.  462) 

TIEDEMANN  t.  TIEDEMANN  eft  aL 

(Supreme  Conrt,  Special  Term  for  Trials,  Queens  County.    May,  1921.) 

L  Trusts  ^=»92M— Where  husband  conveyed  inroperty  to  Ms  wife  oa  her 
agreement  to  reeoDvey.  an  enforceable  tnisl  was  aneated»  noiwitbstand- 
infc  stototo  of  frauds. 

Where  plaintiff,  a  truckman,  having  recovered  judgment  against  a 
railroad  company  as  the  result  of  an  accident,  conceived  the  idea  that 
action  might  be  brought  against  him  for  the  death  of  a  boy  riding  with 
him  at  the  time  of  the  accident,  and  so  conveyed  the  family  residence  to 
his  wife,  on  her  oral  agreement  to  reconvey  at  any  time,  and  the  wife, 
notwithstanding  the  husband  thereafter  improved  the  property,  left  him 
and  without  his  knowledge  disposed  of  it,  court  of  equity,  for  the  purpose 
of  preventing  fraud,  will  enforce  the  parol  trust,  despite  the  statute  Of 
frauds,  and,  where  the  sale  was  not  to  an  innocent  purchaser,  will  decree 
a  reconveyance  and  cancellation  of  purchase-money  mortgage. 

2.  Erfdenoe  4S=>589— PhiintilTs  evidenee  should  be  aeeeptod^  wbere  defendant 

merely  denied  memory  of  agreement. 

In  an  action  by  a  husband  to  enforce  a  parol  trust  on  the  part  of  his 
wife  to  reconvey,  his  version  will- be  accepted,  where  the  wife  did  not  deny 
the  agreement,  but  merely  testified  she  did  not  recall  It. 

3.  Vendor  and  purdiaser  <Ct=>244 — ^Defendant  held  not  bona  fide  pnrefaaser. 

In  an  action  to  compel  a  reconveyance  of  property  and  to  cancel  pur- 
chase-money mortgage,  where  it  appeared  that  plain thOTs  wife,  to  whom  l^f 
had  conveyed  property  under  an  agreement  to  reconvey,  sold  it  to  her 
codefendants,  evidence  held  to  show  that  such  codefendants  were  not 
bona  fide  purchasers  for  value. 

4.  Trusts  «=»371(S)— Fraud,  as  basis  of  tmst,  must  be  alleged  and  proved. 

Fraud,  which  will  convert  a  purchaser  into  a  trustee  ex  maleficio,  must 
be  alleged  and  proved  by  the  party  of  whom  advantage  has  been  taken. 

Action  by  James  Tiedemann  against  Maria  Tiedemann  and  others, 
to  compel  reconveyance,  cancellation  of  purchase-money  mortgage, 
etc.    Judgment  for  plaintiff. 

Rawdon  W.  Kellogg,  of  Jamaica,  for  plaintiff. 

Elmer  J.  Ashmead,  of  Jamaica,  for  defendant  Tiedemann. 

Adolph  Herzog,  Jr.,  of  Jamaica,  for  defendant  Fisher. 

DIKE,  J.  The  problem  here  is :  Does  the  statute  of  frauds  act  as 
an  insuperable  obstacle  to  the  reconveyance  of  the  premises  'in  ques- 
tion to  the  plaintiff,  and  to  the  cancellation  of  the  purchase-money 

^S9For  other  oases  see  same  tople  ft  KBY-NUMBBR  in  all  Key-Numbered  DigeeU  ft  Indexes 
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bond  and  mortgage  made  by  the  alleged  innocent  purchaser,  William 
Fisher,  to  Maria  Tiedemann,  wife  of  plaintiff? 

[1]  Plaintiff  Tiedemann  and  defendant  Maria  Tiedemann  are  hus- 
band and  wife.  They  have  two  children,  one  IS  and  the  other  11  years 
of  age.  Plaintiff  is  a  truckman,  working  for  the  city.  Several  years 
ago  he  bought  a  small  house  in  Queens  on  a  plot  of  two  lots,  taking 
title  in  his  own  name,  and  in  these  premises  he  lived  with  his  family. 
The  complaint  alleges,  and  the  evidence  shows,  that  plaintiff  had 
an  accident  on  the  Long  Island  Railroad  in  November,  1918.  At 
that  time  a  boy  riding  with  the  plaintiff  was  killed.  Plaintiff  sued 
the  railroad  company  and  recovered  on  his  cause  of  action,  and,  fear- 
ing that  some  action  might  be  started  against  him  by  the  parents  of 
the  boy,  the  matter  was  talked  over  with  his  wife,  and  the  plaintiff  said: 

**  1  guess  I  better  sign  the  house  over  to  you.    You  can  keep  it  for  a  home 
for  U8/    So  she  says,  'All  right.'    *Now/  I  said  to  her,  *can  I  have  this  place 
.  back  at  any  time  I  want  it?'    She  says,  'Yes,  two  or  three  years — any  time 
you  want  it  back,  you  can  get  it  back.' " 

Plaintiff  thereupon  deeded  the  property  to  the  defendant,  his  wife, 
for  tfie  consideration  of  $1,  and  in  so  doing  denuded  himself  of  all 
property,  save  the  horses  and  truck.  Since  that  time  the  plaintiff  has 
improved  the  property,  putting  water  into  the  house  and  building  a 
stable  on  the  place  big  enough  to  stable  four  horses,  and  testimony 
is  that  to  replace  it  would  cost  about  $1,200.  He  has  improved  the 
surroimdings  of  the  house  and  added  to  its  value  in  other  ways,  and 
plaintiff  alleges  that  he  received  an  offer  of  $4,000  for  the  house  some 
time  last  fall.  The  plaintiff  paid  all  the  taxes  and  the  insurance;  also 
paying  off  a  mortgage  of  $100. 

The  defendant-  Maria  Tiedemann,  with  her  children,  left  her  hus- 
band, who  is  still  in  possession,  however,  and  thereafter,  on  December 
5,  1920,  meeting  the  defendant  Fisher  on  a  trolley  car,  spoke  to  him 
about  the  purclmse  of  the  property  in  question.  She  had  known  de- 
fendant Fisher,  a  neighbor,  about  three  years.  The  agreed  price 
for  the  transfer  of  the  property  to  Fisher  was  $2,500.  She  did 
not  consult  her  husband,  and  it  does  not  appear  that  she  consulted 
anybody  else  as  to  the  consideration,  Fisher  agreed  at  once  to  pur- 
chase it  for  that  price,  and  on  the  following  day,  at  the  office  of  the 
attorney  for  Fisher,  a  memorandum  of  a  payment  of  $100  was  drawn 
up  and  signed,  which  sum  the  defendant  Maria  Tiedemann  retained. 
The  deed  being  delivered  the  following  day  at  the  office  of  the  at- 
torney of  defendant  Fisher,  the  defendant  Maria  Tiedemann  received 
the  sum  o.f  $900,  and  a  bond  and  mortgage  of  $1,500,  and  retained  all 
of  these. 

The  circumstances  here  are  certainly  persuasive  in  their  collective 
force  of  a  fraud  upon  the  plaintiff,  a  breach  of  the  oral  agreement 
between  husband  and  wife.  Earl,  J.,  in  the  case  of  Wheeler  v.  Reyn- 
olds, 66  N.  Y.  227,  236,  says: 

"It  Is  h  mistake  to  suppose  that  parol  agreements  relating  to  lands  are  any 
more  vaUd  in  equity  than  at  law.  They  are  always  and  everywhere  invaUd. 
But  courts  of  equity  have  general  jurisdiction  to  relieve  against  frauds,  and 
where  a  parol  agreement  relating  to  lands  has  been  so  far  partly  performed 
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that  It  would  be  a  fraud  upon  the  party  doing  the  acts,  tinless  the  agreement 
should  be  performed  by  the  other  party,  the  court  will  relieve  against  this 
fraud  and  apply  the  remedy  by  enforcing  the  agreement.  It  is  not  the  parol 
agreement  which  lies  at  the  foundation  of  the  jurisdiction  in  such  a  case,  but 
the  fraud.  So  in  reference  to  parol  trusts  in  lands.  They  are  Invalid  in  equity 
as  well  as  in  law.  But  in  cases  of  fraud  courts  of  equity  will  sometimes  imply 
a  trust,  and  will  treat  the  perpetrator  of  the  fraud  as  a  trustee  ex  maleficio, 
for  the  purpose  of  administering  a  remedy  against  the  fraud." 

A  uniform  series  of  authorities  clearly  uphold  the  rigid  rule  of  the 
statute  of  frauds,  but  clearly  enunciate  the  rule  that  the  statute  of 
frauds  cannot  be  used  as  an  instrument  of  fraud.  In  the  case  of 
Wood  V.  Rabe,  96  N.  Y.  414,  424  (48  Am.  Rep.  640),  Danforth,  J., 
says :        , 

"There  are  two  principles  upon  which  a  court  of  equity  acts  in  exercising  its 
remedial  jurisdiction,  which,  taken  together,  in  our  opinion  entitle  the  plain- 
tiff to  maintain  this  action.  One  is  that  it  will  not  permit  the  statute  of 
frauds  to  be  used  as  an  instrument  of  fraud;  and  the  other,  that  when  a 
person,  through  the  influence  of  a  conlidential  relation,  acquires  title  to  prop- 
erty, or  obtains  an  advantage  which  he  cannot  conscientiously  retain,  the 
court,  to  prevent  the  abuse  of  confidence,  will  grant  relief.  'The  statute  of 
frauds,*  observes  Lord  Redesdale  in  Bond  v.  Hopkins,  1  S.  &  L.  4.^,  *Bay8 
that  no  action  or  suit  shall  be  maintained  on  an  agreement  relating  to  lands 
which  is  not  in  writing,  signed  by  the  party  to  be  charged  therewith ;  and  yet 
the  court  is  in  the  dally  habit  of  relieving  where  the  party  seeking  the  relief 
has  been  put  into  a  situation  which  makes  It  against  conscience  in  the  other 
party  to  insist  on  a  want  of  writing  so  signed,  as  a  bar  to  his  relief.*  •* 

In  Wheeler  v.  Re3molds,  66  N.  Y.  227,  Earl,  J.,  speaking  of  parol 
trusts  in  lands,  writes : 

"They  are  invalid  in  equity  as  well  as  In  law.  But  in  cases  of  fraud 
courts  of  equity  wiU  sometimes  imply  a  trust  and  will  treat  the  perpetrator 
of  the  fraud  as  a  trustee  ex  malefido,  for  the  purpose  of  administering  a 
remedy  against  the  fraud.  For  the  same  purpose  it  will  take  the  trust  which 
the  parties  have  attempted  to  create  and  enforce  it,  and  in  such  a  case  the 
fraud,  not  the  parol  agreement,  gives  the  jurisdiction." 

In  the  instant  case  there  is  no  evidence  that  the  plaintiff  was  en- 
deavoring to  defraud  his  creditors.  The  complaint  would  indicate 
a  fear  of  an  action,  which  evidently  and  obviously  was  not  based  upon 
fact,  as  there  has  been  no  action  brought  against  the  plaintiff,  and 
therefore  all  the  authorities  which  so  strongly  uphold  the  rights  of 
creditors  seeking  property  of  a  fraudulent  debtor  do  not  apply.  The 
plaintiff  was  obsessed  by  a  fear,  and  that  does  not  place  him,  in  my 
judgment,  in  the  category  of  debtors  seeking  to  avoid  their  just  debts. 
On  the  contrary,  the  plaintiff's  motive  was  a  good  one — the  establish- 
ment of  a  home  for  his  family,  with  the  right,  however,  if  necessary, 
at  a  later  time  to  have  the  property  reconveyed  to  him. 

The  case  of  Goldsmith  v.  Goldsmith,  145  N.  Y.  313,  39  N.  E.  1067, 
which  involved  the  trust  and  confidence  arising  out  of  family  rela- 
tions, as  in  the  instant  case,  decided  in  this  department  and  sustained 
by  the  highest  court,  reiterates  this  rule.  The  influence  which  the 
law  presumes  between  husband  and  wife  is  that  influence  which  is 
superinduced  by  the  relations  between  them  and  generated  in  the  mind 
of  one  by  the  confidence  and  trust  which  he  has  in  the  devotion  and 
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fidelity  of  the  other.  Such  influence  the  law  presumes  undue,  when- 
ever that  confidence  is  subsequently  violated  or  abused:  The  test  is 
the  betrayal  of  the  confidence  imposed,  and  some  breach  of  duty 
owed  under  it,  and  one  chargeable  with  a  trust  of  this  nature  becomes 
a  trustee  ex  maleficio.  Lamb  v.  Lamb,  18  App.  Div.  250,  46  N.  Y. 
Supp.  219;  Dressel  v.  Hanser,  101  Misc.  Rep.  574,  168  N.  Y.  Supp. 
542;  Trice  v.  Comstock,  121  Fed.  620,  57  C.  C.  A.  646,  61  L.  R. 
A.  176. 

The  plaintiff  relies  upon  the  case  of  Gallagher  v.  Gallagher,  135 
App.  Div.  457,  120  N.  Y.  Supp.  18,  First  Department,  where  the 
plaintiff  conveyed  property  to  his  wife  for  the  purpose  of  qualifying 
her  as  surety  upon  bonds  to  be  given  for  his  benefit  under  an  agree- 
ment, and  after  such  bonds  were  canceled,  and  the  rights  of  the  third 
party  extinguished,  she  was  to  deed  it  back.  "This  is  not  a  case,"  said 
Clarke,  J.,  "covered  by  the  statute  of  frauds,  but  is  one  of  those 
cases  where  equity  interposes  to  prevent  the  perpetration  of  a  fraud 
or  the  abuse  of  confidence."  Mr.  Justice  Ingraham,  in  Gallagher  v. 
Gallagher,  supra,  wrote  a  dissenting  opinion,  but  it  was  because  he 
found  no  element  of  fraud.    As  said  by  him  in  his  opinion : 

"It  seems  to  me  that  these  provisions  expressly  prevent  the  enforcement  of 
an  oral  trust  in  real  property  or  an  oral  agreement  to  convey  real  proi)erty, 
and  in  the  absence  of  fraud,  of  which  there  is  neither  finding  nor  proof,  the 
court  is  powerless  to  aid  the  plaintiff." 

[2]  The  facts  and  circumstances  relating  to  the  transfer  by  plain- 
tiff to  his  wife  must  be  looked  for  in  his  statement  of  the  conversa- 
tion prior  to  the  transfer.  The  defendant  Maria  Tiedemann,  prac- 
tically and  in  effect,  does  not  even  deny  the  conversation.  Her  tes- 
timony upon  that  most  important  point  was  only  this:  "I  really  don't 
remember  the  conversation."  This  leaves  the  plaintiff's  version  as  the 
one  upon  which  the  court  must  rely,  and  would  clearly  uphold  the 
contention  of  the  plaintiff  as  to  the  oral  agreement  to  reconvey. 

[3]  As  to  the  alleged  innocent  purchaser,  defendant  Fisher,  I  am 
unable  to  regard  him  in  that  light.  The  evidence  seems  to  me  to 
ijegative  the  element  of  innocence.  He  knew  both  plaintiff  and  de- 
fendant; he  lived  a  short  distance  away  from  them;  the  circum- 
stances surrounding  the  sale,  so  casual,  so  informal  and  so  utterly 
lacking  in  all  of  the  safeguards  relative  to  such  a  transaction;  the  in- 
adequacy of  the  consideration,  so  much  lower  than  the  value  of  the 
property,  as  fixed  by  plaintiff;  the  hasty  conclusion  of  the  contract 
of  purchase ;  the  plaintiff  being  in  possession,  and  the  defendant  Ma- 
ria Tiedemann  and  her  children  not  residing  on  the  premises — all  these 
elements  force  me  to  the  conclusion  that  he  is  not  a  purchaser  in  good 
faith.  In  the  case  of  Lang  v.  Lang  (Sup.)  131  N.  Y.  Supp.  891,  an 
action  similar  in  many  respects  to  this,  Jaycox,  J.,  in  his  opinion,  says: 

"The  defendant  Mueller  stands  in  no  better  position  than  the  defendant 
Lang.  He  took  his  deed  when  the  premises  were,  in  the  open  and  notorioiis 
possession  of  the  plaintiff.  This  being  so,  he  is  diarged  with  a  knowledge  of 
the  exact  rights  of  the  person  so  in  possession," 
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Later,  Mr.  Justice  Jaycox  said : 

'*It  must  be  assumed  that  he  knew  that  the  plaintiff  lived  upon  the  premises, 
and  that  the  defendant  Lizzie  Lang  did  not  live  upon  the  premises.  This 
would  charge  him  with  notice  that  the  plaintiff  was  in  possession,  and  there- 
by charge  him  with  knowledge  of  any  right  which  the  perntn  in  possession  is 
able  to  establish." 

[4]  The  defendant  Fisher  (the  purchaser)  was  in  the  courtroom 
at  the  time  of  the  trial,  but  did  not  take  the  stand.  I  have  examined 
the  cases  relied  upon  by  the  defendants  William  Fisher  and  Ruth  C. 
i:«'isher,  but  I  do  not  feel  that  they  are  applicable  to  this  situation; 
nor  can  I  acquiesce  in  the  argument  of  the  attorney  for  the  defendant 
Maria  Tiedemann,  that  the  plaintiff  does  not  come  into  court  with 
clean  hands.  Fraud  must  be  alleged  and  proved  by  the  party  of  whom 
advantage  has  been  taken.  Bailey  v.  Ryder,  10  N.  Y.  363;  Gould 
V.  Gould,  51  Hun,  9,  3  N.  Y.  Supp.  608.    This  the  plaintiff  has  done. 

I  therefore  hold  that  the  plaintiff  should  prevail,  and  I  decree  judg- 
ment asked  for  in  the  complaint. 

Judgment  for  plaintiff. 


BELL  V.  LITTLE  et  al. 

(Supreme  Court,  Special  Term,  Monroe  Ck)anty.    June  23,  1921.) 
(8vllal>u8  ty  the  Court,) 

L  Dower  ^=>6 — ^Dower  rights  do  not  arise  under  a  marriage  eootoaeted  aft- 
er obtaining  void  foreign  diToree. 

Dower  rights  do  not  arise  nndSr  a  marriage  contracted  in  this  state 
after  obtaining  a  void  foreign  divorce  from  a  former  husband. 
2.  Deeds  ^=^136 — Conveyance  to  supposed  spouses  held  to  result  In  tenancy 
in  common,  wife's  former  ^vorce  being  void. 

Real  property  conveyed  to  the  parties  under  such  a  marriage  after 
such  a  divorce  is  not  held  by  them  as  tenants  of  the  entirety,  but 
as  tenants  In  common;  each  being  entitled  to  the  Interest  which  he 
has  contributed  toward  the  property. 

Action  for  dower  by  Caroline  A.  Bell  against  Janet  Little  and  others. 
Complaint  dismissed. 

MacFarlane  &  Harris,  of  Rodiester,  for  plaintiff. 
J.  R.  Creary,  of  Rochester,  for  defendants. 

RODENBECK,  J.  [1]  The  plaintiff  is  not  entitled  to  dower  in 
the  real  property  left  by  James  Bell.  Her  marriage  to  him  was  in- 
valid; the  divorce  obtained  in  the  state  of  Pennsylvania  from  Guy  W. 
Kdsey  being  void.  No  dower  rights  arise  under  such  circumstances. 
Matter  of  Caltabellotta,  183  App.  Div.  753,  171  N.  Y.  Supp.  82. 

[2]  The  premises  conveyed  to  her  and  James  Bell  as  husband  and 
wife  were  not,  therefore,  held  as  tenants  by  the  entirety,  but  as  ten- 
ants in  common,  in  the  purchase  of  which  she  contributed  nothing. 
She  is  therefore  not  entitled  to  any  interest  in  such  premises,  but,  on 
the  other  hand,  is  not  chargeable  with  the  value  of  their  use,  since  ei- 
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ther  tenant  in  common  is  entitled  to  use  the  property,  Perrin  v.  Har- 
ington,  146  App.  Div.  292,  130  N.  Y.  Supp.  944;  Bambauer  v.  Schleid- 
er,  176  App.  Div.  562,  163  N.  Y.  Supp.  186. 

The  complaint  is  dismissed,  without  costs. 

So  ordered.     • 


ROCKAWAY  POINT  CO.,  Inc.,  v.  FRIBEBG. 
(Supreme  Court,  Appellate  Division,  Second  Department     June  24,  1921.) 

Landlord  and  tenant  ^=^311 — Warrant  and  final  order  in  dispossem  proceed- 
ings not  to  be  combined. 

There  is  no  authority  for  a  combination  of  a  warrant  to  dispossess 
and  final  order  in  summary  proceeding  against  tenant;  the  warrant  be- 
ing a  writ  issued  in  the  name  of  the  people  of  the  state,  based  on  the 
final  order  under  Code  Civ.  Proc  SS  2249,  2251. 

Appeal  from  Final  Order  of  County  Judge  of  Queens  County. 

In  the  matter  of  summary  proceedings  by  the  Rockaway  Point 
Company,  Inc.,  against  Nils  Friberg.  From  an  adverse  order,  de- 
fendant appeals.     Modified  and  affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  PUTNAM,  KEL- 
LY, and  JAYCOX,  JJ. 

PER  CURIAM.  Final  order  of  the  Count}'  Judge  of  Queens  Cotm- 
ty  modified,  by  inserting  a  caption  containing  the  title  of  the  proceed- 
ing, striking  therefrom  the  words  "To  the  SheriflF  of  the  County  of 
Queens"  and  the  words  "and  decreeing  that  the  said  tenant  and  each 
and  every  person  in  possession  of  said  premises  be  removed  there- 
from," and  "Therefore  you  are  hereby  commanded  to  forthwith  re- 
move and  each  and  every  person  in  possession  thereof  from  said  prop- 
erty," so  that  the  order  as  modified  shall  read,  "I  thereupon  make  a 
final  order  awarding  to  said  landlord  and  petitioner  the  delivery  of  the 
possession  of  the  said  property,"  and,  as  modified,  the  final  order  is 
affirmed,  without  costs. 

We  are  of  opinion  that  the  final  order  in  favor  of  the  landlord  was 
in  accordance  with  the  stipulation  of  the  parties,  and  that  the  action 
or  actions  mentioned  in  said  stipulation  to  be  commenced  by  the  ten- 
ant referred  to  the  equity  action  thereafter  commenced  by  said  ten- 
ant and  determined  adversely  to  his  contentions,  from  the  judgment 
in  which  action  no  appeal  was  taken.  The  landlord  thereupon  became 
entitled  to  the  final  order  under  the  stipulation.  We  can  find  no  au- 
thority for  the  attempted  combination  of  the  warrant  with  the  final 
order.  Code  Civ.  Proc.  §§  2249,  2251.  The  warrant  is  a  writ  issued 
in  the  name  of  the  people  of  the  state  and  based  upon  the  final  order. 

Settle  order  on  notice. 

^=:»For  other  casee  see  same  topic  ft  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Charles  H.  AODIXGTON,  as  trustee,  etc., 
respt..  V.  FORSYTH  METAL  GOODS  CO., 
npplt,  (Supreme  Court,  Appellate  Division, 
I?  ourth  Department.  July  1,  1921.)  Motion  for 
reargument  denied,  witli  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 


In  the  Matter  of  Supplementary  Proceeding 
by  Jacob  ADLIQR,  Respondent,  ▼.  FIRST 
AMERICAN     POULTRY     CORPORATION, 

Defendant,  Impleaded  with  Boris  Taits,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  See- 
on  fl  "Department,  April,  1921.)  Order  affirmed, 
with  $10  costs  and  disbur»pments.  No  opin- 
'ion.  Blackmar,  P.  J.,  and  Mills,  Putnam,  Kelly, 
and   Jaycox,  J  J.,  concur. 


Tx>uis  ADLER,  respondent,  v.  Erma  ZIM- 
MERMAN and  Emil  Wormser,  appellants. 
(Supreme  Court,  Appellate  Division.  Second 
Department.  June  27,  1921.  Jud^rment  unan- 
imously affirmed,  with  costs.    No  opinion. 


Fred  "W.  ALLEN,  rcspt.,  v.  Jamps  E.  ALLEN, 
Sarah  AUen,  et  al.,  defts.,  and  Willinm  M.  Dol- 
phin, applt.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department.  July  1,  1921.)  In- 
terlocutory Judgment  affirmed,  with  costs.  All 
concur.  

In  the  matter  of  proving  the  last  WILL  and 
testnmont  of  Helen  ALVORD,  dec'd.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. July  1,  1921.)  Decree  and  order  af- 
firmed, with  costs.    All  concur. 


In  re  application  of  AMCTSRG  REALTY 
CO..  for  the  removal  of  Louis  Rosanbloom  and 
another,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  July  1,  1921.)  Or- 
ders affirmed,  with  costs.    All  concur. 


AMERICAN  FIELD  STORAGE  CORP'N, 
applt.,  V.  Joseph  C.  TRATTTMAN,  respt.  (Su- 
preme Court,  Appellnte  DiviFion,  Fourth  De- 
partment. July  1,  1921.)  Motion  to  dismiss 
appeal  granted,  unless  appellant  shall  file  and 
serve  printed  papers  on  appeal  and  pay  to  re- 
spondent's attorneys  $10  costs  within  30  days. 


AMERICAN  MANGANESE  MANUFAC- 
TURING 00.  V.  POPE  TRADING  CORPO- 
RATION. (Supreme  Court,  Appellate  Division, 
First  Department.     July  8.  1921.)     Motion  for 


stay  pending  appeal  granted, 
notice. 


Settie  order  on 


AMERICAN  ORIENTAL  ICE  MANUFAC- 
TURING COMPANY,  respondent,  v.  Charles 
J.  MISSIR,  appellant  (Supreme  Court.  Aja- 
pellate  Division,  Second  Department.  July  22, 
1921.)     Motion  denied,  without  costs. 


AMERICAN  RB-INSURANCB  COMPANY, 
respondent,  v.  Henry  W.  IVES  and  others,  ap- 
pellants. (Supreme  Court,  Appellate  Division. 
Second  Department.  June  24,  1921.)  Order 
affirmed,  with  .$10  ccsts  and  disbursements.  No 
opinion.  Blackmar,  P.  J.,  and  Mills,  Rich,  Kel- 
ly, and  Manning,  JJ.,  concur. 


Herman  APFELBAUIVI,  respondent,  ▼.  Al- 
bert B.  GROSS  et  al.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  17,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Blackmar,  P. 
J.,  and  'Rich,  Putnam.  Kelly,  and  Jaycox,  JJ., 
concur. 


Louis  AR'NOLD,  respondent,  ▼.  Minnie  S. 
PEVEAR,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  July  22, 
1921.)  Judprment  unanimously  affirmed,  with 
costs.    No  opinion. 


Edward  P.  BAKER,  respondent,  ▼.  Eliza- 
beth G.  COOPER  and  others,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  17,  1921.)  Motion  denied,  on 
condition  that  appellant  perfect  the  appeal, 
place  the  case  on  the  calendar  for  the  October 
term,  and  pay  $10  costs  to  the  respondent; 
otherwise,  motion  granted,  with  $10  costs. 


Cora  D.  BAKER,  respt,  v.  Ivan  M.  SCHNBI- 
BLE,  applt  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  7,  1921.)  Set- 
tled. 


James  W.  BALLARD  as  receiver  of  the  Key- 
stone Guard,  respt,  v.  SARATOGA  NATION- 
AL BANK  OF  SARATOGA  SPRINGS, 
NEW  YORK,  applt  (Supreme  Court,  Appel- 
late Division,  Third  Department  July  7, 
1921.)  Judgment  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event  All 
concur,  except  John  M.  Kellogg,  P.  J^  and 
Cochrane,  J.,  who  dissent 
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Frank  J.  BAUMERT  et  al.  ▼.  Manfred  MAL- 
KIN  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  Julv  8>  1921.)  Motion 
to  dismiss  appeal  denied,  with  $10  costs.  Or^ 
der  filed. 


Bdlth  M.  BAYLIES,  respondent,  v.  Oustavus 
BAYLIES,  Jr.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  17, 
1921.)  Motion  to  resettle  order  granted.  Settle 
order  on  notice. 


Edith  M.  BAYLIES,  respondent,  v.  Gustavus 
BAYTilES,  Jr.,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
17,  1921.)  Motion  for  leave  to  appeal  to  the 
Oourt  of  Appeals  denied. 


George  A.  BECKE31,  respt,  v.  Henry 
KLBCKLER,  deft.,  and  Curtiss  Aeroplane  & 
Motor  CJorp'n  and  another,  applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July  1,  1921.)  Judfnnent  and  order  affirmed, 
with  costs.    All  concur. 


Mary  BEOKEIt,  respt.,  v.  Henry  KLECK- 
JjE/FL  fjeft,  and  Curtiss  Aeroplane  &  Motor 
Corp*n  and  another,  applt  (Supreme  Court, 
Appellate  Division,  Fourth  Depatrment.  July 
1,  1921.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


George  E.  BLACKWBLL  v.  Charles  E.  FIN- 
LAY.  (Supreme  Court,  Appellate  Division, 
First  Department  July  8,  1921.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


BLAKEMAN  QUINTARD  MEYER,  Inc., 
respondent,  v.  Mary  H.  STEEL,  appellant 
(Supreme  Cburt,  AppeUate  Division,  Second 
Department.  June  27,  1921.)  Judgment  of 
the  County  Court  of  Westchester  County  unan- 
imously affirmed,  with  costs.     No  opinion. 


In  the  Matter  of  the  Last  WILL  and  Tes- 
tament of  Sophie  K.  BLANKEMEYER,  etc., 
deceased.  (Supreme  Court,  Appellate  Division, 
Second  Dapartment  June  17,  1921.)  Motion 
denied,  on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  calendar  for  the 
October  term,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  $10 
costs. 

In  the  matter  of  the  application  of  the 
BOARD  OF  WATER  SUPPLY  OF  THE 
CITY  OF  NEW  YORK  to  acquire  real  estate 
for  and  on  behalf  of  the  city  of  New  Yoi:k  un- 
der chapter  724  of  the  Laws  of  1905,  and  the 
acts  amendatory  thereof  and  supplementary 
thereto,  for  the  purpose  of  providing  an  addi- 
tional supply   of  pure  and   wholesome  water 


for  the  use  of  the  city  of  New  York.  Oity  of 
New  York,  appellant:  Delaware  &  Eastern 
Railway  Cbmpany,  claimant  respondeot.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. July  7,  1921.)  Order  unanimoosly 
affirmed,  with  $10  costs  and  disbursements. 


Clora  Fenton  BOWERS  and  one,  respts.,  v. 
ORANDALL  REALTY  CO.,  Inc.,  et  al..  ap- 
plts.  (Supreme  Court  Appellate  Division, 
Fourth  Department  July  I,  1921.)  Judg- 
ment affirmed,  with  costs.    All  concur. 


Edwin  K.  BREADY  v.  George  NOSOHKBS 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  July  8,  1921.)  Applica- 
tion denied,  with  $10  costs.    Order  signed. 


Burr    T.    BREED,    respt,    v.    CORNELL 
UNIVERSITY,   applt     (Supreme  Court,  Ap- 

?ellate  Division,  Fourth  Department.     July  1, 
921.)      Judgment    and    order    affirmed,    with 
costs.     All  concur. 


BRESUN  SHIRT  CO.  v.  UNITED 
STATFJ3  FIDEIilTY  &  GUARANTY  CO. 
(Supreme  Court,  Appellate  Division,  Firnt  De- 
partment. July  8,  1921.)  Motion  for  stay 
pending  appeal  granted.  Settle  order  on  no- 
tice. 


BRICKLAYERS'  PLASTBRBBS*  and 
STONE  masons'  UNION,  etc,  respts.,  v. 
William  J.  BOWEN  and  another,  etc.,  applts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  July  1,  1921.)  Judgment  0.& 
N.    Y.    Supp.   855)   affirmed,   with  coBts.      All 


Miriam  BROMBER6ER  et  aL  ▼.  SUN  AND 
NEWS  PUBLISHING  'CO.,  impleaded,  etc 
(Supreme  Court,  Appellate  Division,  E^rst  De- 
partment Julv  8,  1921.)  Motion  denied,  with 
$10  costs.    Order  filed. 


In  the  Matter  of  the  apj^ication  of  the 
BRONX  PARKWAY  COMMISSION,  re- 
spondont,  to  acquire  title  to  lands  of  Thomas 
H.  Howitt  and  others,  defendants;  Thomas 
H.  Howitt,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  17, 
1921,)     Motion  denied,  without  — *- 


Charles    BBOOKSTEIN    T.    DONIGER   & 

BORGESON,  Inc.  (Supreme  Court,  Appellate 
Division,  First  Department  July  8^  1921.) 
Application  denied,  with  $10  costs^  and  stay 
vacated.    Order  signed. 
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TVilliam  F.  BROTHERS,  respondent,  ▼. 
Otto  O.  HBINZE,  appellant.  (Supreme  Cotrrt, 
Appellate  Division,  Second  Department.  June 
24,  1921.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  to  dismiss  granted, 
with  $10  costs,  upon  the  ground  that  the  plain- 
tiff's delay  of  eight  years  in  prosecuting  the 
acti<Mi  was  unreasonable,  and  not  sufficiently 
excused.  Blackmar,  P.  J.,  and  Mills,  Kich, 
Kelly,  and  Manning,  J  J.,  concur. 


T.S.) 


BUFFALO  SAVINGS  BANK,  applt,  ▼. 
Rosa  ELDRING,  respt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  July  1, 
1921.)  Judgment  and  order  affirmed,  with 
costs.     All  concur. 


Franklin  H.  BULLIS,  Jr.,  respondent,  ▼. 
SRIE  RAILROAD  COMPANY,  appellant. 
(Supreme  Ck>urt,  Appellate  Division,  Second 
Department.  June  17,  1921.)  Judgment  and 
order  reversed,  and  new  trial  granted,  on  the 
ground  that  the  verdict  is  contrary  to  the  evi- 
dence, upon  condition  that  defendant  within 
20  days  pay  to  plaintifiTs  attorney  a  trial  fee 
and  disbursements  for  witness  fees  upon  the 
trial  resulting  in  the  judgment  here  appealed 
from.  In  default  of  such  payment,  the  judg- 
ment and  order  are  unanimously  affirmed,  with 
costs.  Blackmar,  P.  J.,  and  Rich,  Kelly 
Jaycox,  and  Manning,  JJ.,  concur.  Settle 
order  on  notice. 


In  the  matter  of  the  claim  of  Mrs.  Callie 
CARLSON  for  compensation  for  herself  and 
child,  under  the  Workmen's  Comipensation 
Law,  on  account  of  the  death  of  Hans  Carl- 
son, claimant,  respt.,  against  H0G6S0N 
BROTHERS,  employer,  and  Employers*  Lia- 
bility Assurance  Corporation,  Ltd.,  insurance 
earner,  applts.  (Supreme  Court,  Appellate 
Division,  Third  Department.  July  7,  1921.) 
Award  unanimously  affirmed. 


Charles  A.  CARPENTER,  respt..  ▼•  EM- 
PIRE STATE  RAILROAD  CORFN,  applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  July  1,  1921.)  Judgment  and 
order  affirmed,  with  costs.    All  concur. 


Ella  D.  CARR  and  Elizabeth  A  (Godfrey, 
respondents,  v.  Lily  Sunshine  LEVY,  appellant, 
ana  others^  defendants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  Z4, 
1921.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


CARRIER  BNGINBBRINO  COBP'N,  plff., 
v.  INTERNATIONAL  MANUFACrrufefNCf 
CO.,  Ltd..  deft.  (Supreme  C!onrt,  Appellate 
Division,  Fourth  Department  July  1,  1921.) 
Appeal  dismissed^  without  costs,  upon  stipula- 
tion filed. 


"William  B.  CARROLL,  resptM  ▼.  OITT  OF 
DUNKIRK  and  one,  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
1,  1921.)  Judgment  affirmed,  with  costs.  All 
concur,  except  Lambert,  J.,  who  dissents  and 
votes  for  reversal,  and  fruse,  P.  J.,  not  sitting. 


Mary  CASE,  respt^  v.  S.  WANDER  & 
SONS  CHEMICAL  CO.,  Inc.,  applt  (Supreme 
Court,  Appelate  Division,  Fourth  Department 
July  1,  1921.)  Judgment  affirmed,  with  costs. 
All  concur. 


Sarah  CASPAR,  as  adm'x,  etc.,  respt,  v. 
Leon  T.  BROWN,  npplt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
1,  1921.)  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  $10  costs. 


Matter  of  CASUALTY  COMPANY  OF 
AMERICA.  In  re  Claim  of  Claude  M.  BADG- 
LEY.  Misc.  Claim  No.  1.  (Supreme  Court, 
Appellate  Division,  First  Department  July  8, 
1921.)     Motion  denied.     Order  filed. 


Robert  A.  CHAPMAN,  appellant  v.  William 
K.  DICK,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  17, 
1921.)    Motion  denied,  without  costs. 


Henry  S.  CHESEBRO,  respondent  v.  Albert 
A.  MOERS,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  17, 
1921.)  Motions  denied.  Stay  continued  for 
20  days  to  permit  application  to  the  Court  of 
Appeals. 


In  the  matter  of  the  claim  of  William  CHI- 
CHESTER, for  compensation  under  the  Work- 
men's Ck>mpensation  Law,  respt,  v.  ALMIR- 
ALL  &  CkJMPANY,  Inc.,  employer,  and  Lib- 
erty Mutual  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  7,  1921.)  Award 
unanimously  affirmed. 


In  the  Matter  of  the  Probate  of  the  last 
WILL  and  testament  of  Florence  J.  CISZEK, 
dec'd.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  1,  1921.)  Motion 
held  to  September  term  and  respective  parties 
are  directed  to  file  briefs  on  the  motion  within 
30  days. 


George  W.  CLARK  and  one,  respts.,  t.  Car- 
penter R.  SWORTS,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department.  July 
1,  19210  Judgment  and  order  affirmed,  with 
costs.  Krase,  P.  J.,  and  Lambert  Hubbs,  and 
Davis,  JJ.,  concur.    Clark,  J.,  not  sitting. 
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A.  Keener  OLABKB,  respondent,  V.  BAKER* 
MOISE  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  17,  1921.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  set 
aside  the  service  of  the  summon^  granted,  with 
110  costs.  No  opinion.  Blackmar,  P.  J.,  and 
Rich,  Jaycoz,  and  Manning,  JJ.,  concur.  Kel- 
ly, J.,  dissents,  on  authority  of  Tauza  y.  Sus- 
quehanna Coal  Co.,  220  N.  Y.,  at  page  268, 
115  N.   E.  915. 


Thomas  O.  CLARKE,  an  infant,  etc.,  t, 
EIGHTH  AVENUE  RAILWAY  CO.  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment July  8,  1921.)  Motion  denied,  with  $10 
costs.    Order  filed. 


In  re  petition  of  Edward  E.  OOATSWORTH. 
as  trustee  under  the  last  will  and  testament  of 
Anna  B.  Willis,  dec'd,  for  the  construction  of 
said  will.  (Supreme  (>>urt,  Appellate  Division, 
Fourth  Department  July  1,  1921.)  Decree 
afSrmed,  with  costs.    All  concur. 


In  the  matter  of  the  claim  of  Mrs.  Nora  COF- 
FEY for  compensation  under  the  Workmen's 
Compensation  Law  to  herself  for  the  death  of 
John  Coffey,  claimant,  respt.,  ▼.  NEW  YORK 
STEAM  COMPANY,  employer,  and  Ocean  Ac- 
cident &  Guarantee  Corporation,  Ltd.,  insur- 
ance carrier,  applts.  (Supreme  Court,  Appel- 
late Division,  Third  Department  July  7, 
19^1.)  Award  unanimously  affirmed,  on  the 
authority  of  Dodd  v.  461  Eighth  Avenue  Co., 
Inc.,  227  N.  Y.  597,  125  N.  E.  916. 


Charles  A.  COLE,  respondent,  ▼.  Marie  JEN- 
NINGS, appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  22, 
1921.)  Judgment  and  order  unanimously  af- 
firmed, with  cpsts.  The  question  of  variance 
between  the  pleadings  and  the  proof  was  not 
raised  upon  the  trial;  if  raised,  it  might  have 
been  obviated. 


COMMISSIONER  OF  PUBLIC  CHARI- 
TIES OF  THE  CITY  OF  NEW  YORK,  on 
complaint  of  Marie  CASABIANCA,  respond- 
ent, V.  Saveria  SALA,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  24,  1921.)  Order  of  filiation  of  the  CJourt 
of  Special  Sessions  affirmed.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Putnam,  Kelly, 
and  Jaycox,  JJ.,  concur. 


COMMISSIONER  OF  PUBLIC  CHARI- 
TIES OF  THE  CITY  OF  NEW  YORK,  on 
complaint  of  Esther  SIMON,  respondent,  v. 
Arthur  DATRIE,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
22,  1921.)  Order  of  filiation  of  the  Court  of 
Special  Sessions  affirmed,  without  costs.     No 


oninion.     Blackmar,   P.   J.,   and  MOla,   Bidi, 

Kelly,  and  Manning,  JJ.,  concur. 


Arthur  M.  CONGER  et  al.,  respta.,  t.  John 
HALL,  exV,  etc.,  of  Valentine  Dunham,  dec'd 
et  al.,  applts.  (Supreme  Court  Appelate  Di- 
vision, Fourth  Department  July  1^  1921.) 
Motion  granted,  and  appeal  dismissed. 


Anna  M.  CONKLIN,  respt,  ▼.  Horace  E, 
CONKLIN,  applt.  (Supreme  Court,  Appel- 
late Division,  Third  Department  July  7, 
1921.)     Motion  denied. 


Matter  of  Elizabeth  CONNELIi,  deceased. 
(Supreme  Court  Appellate  Division,  First  De- 
partment July  8,  1921.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs,  luless  appel- 
lants comply  with  terms  of  order.    Order  filed. 


Arthur  B.  CONNER,  as  trustee  of  the  estate 
of  Walton  Home  Telephone  Ompany,  bank- 
rupt, applt,  V.  John  R.  BRYCB,  Arthur  G. 
Patterson,  and  Jay  Hammond,  respts.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment July  7,  1921.)  Judgment  and  or- 
ders unanimously  affirmed,  with  costs.  Kiley. 
J.,  not  sitting.    See,  also,  170  N.  Y.  Supp.  94. 


Andrew  J.  CONSTANTINB,  respondent,  v. 
Charles  F. .  MINER,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  24,  1921.)  Judgment  and  order  ui 
mously  affirmed,  with  costs.    No  opinion. 


Julia  CJONWAY,  respondent  ▼.  Abraham 
SHEBAR,  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department  June  17, 
1921.)  Judgment  and  oider  unanimously  af- 
firmed with  costs.    No  opinion. 


Maurice  COURLAND.  respondent,  t.  Bdgar 
R.  GALLAVAN  and  -E.  M.  A.  Realty  Company, 
Inc.,  appellants.  (Supreme  Court,  Appelate 
Division,  Second  Department.  July  22,  1921.) 
Judgment  unanimously  affirmed,  with  oostiL  No 
opinion. 


William  R.  CRAIG  v.  WilUam  P.  JENKS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  8,  1921.)  Motion  denied,  with 
$10  costs.    Order  filed. 


In  the  matter  of  the  judicial  settlement  of 
the  account  of  proceedings  of  Alexander  M. 
CRANE,  as  administrator,  etc.,  of  Minna  Spor- 
hose,  deceased.  (Supreme  Court,  Appellate  Di- 
vision,  Second  Department     July  22,   1921.) 
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Decree  of  tb%  Snrrosate^B  Court  of  Westchester 
County  affirmed  without  costs.  No  opinion. 
Blackmar,  P.  J.,  and  Mills,  Rich,  Kelly,  and 
Maiming,  JJ.,  concur. 


In  the  matter  of  the  claim  for  compensation 
nnder  the  Workmen's  Compensation  LIaw  made 
by  Mary  CROWl^Y,  widow,  and  the  children 
of  Thomas  Crowley,  deceased,  respt,  v.  CON- 
SOMOATBD  GAS  COMPANY  of  New  Yoric, 
employer  and  self-insurer,  applt-  (Supreme 
Court,  Appelate  Division,  Third  Department 
July  7,  1921.)    Award  unanimously  affirmed. 


Robert  J.  CULHANB,  appellant,  v.  Kate  L. 
WILD,  respondent  (Supreme  Court  Appel- 
late Division,  Second  Department.  June  17, 
1921.)  Judgment  unanimously  affinbed,  with 
costs.     No  opinion. 


Vincenzo  CUMIA,  respondent,  v.  Sofia  CU- 
MIA,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  June  17,  1921.) 
Motion  denied,  without  costs. 


Edith  May  DANIELS,  plff.,  ▼.  VILLAGE  OF 
BOONVILLB  and  another,  defts.  (Supreme 
Ourt  Appellate  Division,  Fourth  Department. 
July  1,  1921.)  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 


Henry  DAVIDSON,  respondent,  v.  Stephen 
BULKLBY,  etc.,  appellant,  and  others,  defend- 
ants. Action  No.  1.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  24, 
1921.)  Order  affirmed,  without  costs.  No 
opinion.  Blackmar,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Kelly,  JJ.,  concur. 


Henry  DAVIDSON,  respondent,  v.  Stephen 
BULBifBY,  etc.,  appellant,  and  others,  defend- 
ants. Action  No.  2.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  24, 
1921.)  Order  affirmed,  without  costs.  No  opin- 
ion. Blackmar,  P.  J.,  and  Mills,  Rich,  Putnam, 
and  Kelly,  JJ.,  concur. 


Glenn  DECKER,  respt,  v.  MARYLAND 
WOOD  PRODUCTS  COMPANY,  applt  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment July  7,  1921.)  Judgment  and  order 
unanimously  affirmed,  with  costs. 


Nora  Blatch  DB  FOREST,  respondent  v.  Lee 
DE  FOREST,  appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  June  24, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar^  P.  J.,  and 
Mills,  Rich,  Kelly,  and  Manning,  Jj.,  concur. 


Carlos  DEL  CASTILLO,  et  al.,  copartners, 
etc.,  appellants,  v.  Samuel  SILBERSTBIN, 
etc,  et  al.,  copartners,  etc.,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  24,  1921.)  Judgment  unani- 
mously affirmed,  with  costs.     No  opinion. 


Paul  DE  LISIO,  appellant  v.  INTERBOR- 
OUGH  RAPID  TRANSIT  COMPANY,  re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  June  17,  1921.)  Motion 
granted,  in  default  of  opposition,  with  $10  costs. 


In  the  matter  of  the  claim  of  George  DEN- 
(3JIECK  for  compensation  under  the  Work- 
men's Compensation  Law,  daimant  respt,  ▼. 
RAIL  JOINT  COMPANY,  employer,  and 
American  Mutual  Liability  Insurance  Company, 
insurance  carrier,  applts.    (Supreme  (3oilrt,  Ap- 

?  el  late  Division,  Third  Department     July  7, 
921.)    Award  unanimously  affirmed. 


Thomas  DB  SIMONB.v.  TRANSPOBTES 
BfARITIMODOS  DO  ESTADO.  (Supreme 
Court  Appellate  Division,  First  Department 
July  8,  1921.)  Motion  denied,  with  $10  costs. 
Order  filed. 


J.  Henry  DICK  and  J.  Adolph  MoUenhauer, 
as  executors  of  William  Diclt  deceased,  appel- 
lants, V.  Robert  CHAPMAN  and  another,  re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Second  Department  July  22,  1921.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
See  Godley  v.  Crandall  ft  Godley  Co.,  181  App. 
Div.  75,  168  N.  Y.  Supp.  251,  affirmed  227  N. 
Y.  666,  126  N.  B.  908.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Kelly,  and  Manning,  Jj.,  concur. 


In  the  matter  of  the  application  of  Hubert 
Loomis  DICKERMAN,  for  admission  to  the 
bar  (from  the  State  of  (Connecticut).  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  22,  1921.)    Application  granted. 


In  the  matter  of  the  claim  of  Mrs.  Phoebe 
DICJKINSON  for  compensation  under  the 
Workmen's  Compensation  Law  for  the  death 
of  Charles  Dickinson,  respt.,  v.  KEE  LOX 
MANUFACTURING  COMPANY,  employer, 
and  Travelers'  Insurance  Company,  insurance 
carrier,  applts.  (Supreme  Court  Appellate  Di- 
vision, Third  Department  July  7,  1921.) 
Award  unanimously  affirmed. 


In  the  matter  of  the  claim  of  Daniel  DONO- 
VAN for  compensation  under  the  Workmen's 
Compensation  Law,  respt.,  v.  STR0MBER(5- 
CARLSON  TELEPHONE  CO.,  employer,,  and 
Utica  Mutual  Insurance  Company,  insurance 
carrier,  applts.    (Supreme  Court,  Appellate  Di- 
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vision,    Third    Department      July    7,    1921.) 
Award  unanimously  affirmed. 


Frances  A.  DRILLING,  respt,  v.  NEW 
YORK  LIFE  INS.  CO.,  applt.  (Supreme  CDurt, 
Appellate  Division,  Fourth  Department.  July 
1,  1921.^  Judgment  and  order  affirmed  with 
costs.    All  concur. 


Egbert  H.  DUDLEY  and  one,  plflfs.,  v.  Eve- 
lina B.  PERKINS  et  al.,  ex'rs  of  George  W. 
Perkins,  dec'd,  defts.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  1,  1921.) 
Motion  to  dismiss  appeal  granted,  unless  appel- 
lants shall  file  and  serve  printed  briefs  and 
printed  papers  and  pay  to  respondents'  attor- 
neys $10  within  50  days. 


In  the  Matter  of  the  petition  of  John  P. 
DUFF  and  Elizabeth  D.  Potter,  to  render  and 
settle  their  accounts  as  executors,  etc.,  of  Eliza- 
beth DuS,  deceased.  (Supreme  Court.  Appel- 
late Division,  Second  Department.  June  24, 
1921.)  Order  of  the  Surrogate's  Court  of  Kings 
County  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Kelly,  and  Manning,  JJ.,  concur. 


Matter  of  Mary  A.  EARLY,  deceased.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  8,  1921.)  Motion  denied,  with  $10 
costs.     Order  filed. 


Marcus  EBERHART  v.  ROYAL  BANK  OF 
CANADA.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  July  8,  1921.)  Motion 
for  leave  to  appeal  denied,  with  $10  costs.  Mo- 
tion for  stay  granted.    Order  filed. 


In  the  matter  of  Nelson  A.  ECKLBH  et  aL, 
as  adm'rs,  etc.,  of. Isabella  L.  Peck,  dec'd. 
(Supteme  Court,  Appellate  Division,  Fourth 
Department.  July  1, 1921.)  Motion  for  reargu- 
ment  denied,  with  $l0  costs.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 


ECONOMU  V.  SCHWARTZ  et  al.  (Supreme 
Court,  Appellate  Term,  First  Department.  June 
28,  1921.)  Appeal  from  Municipal  CJourt,  Bor- 
ough of  Manhattan,  First  District.  Action  by 
Theodore  Economu  against  Frank  Schwartz 
and  another.  From  a  judgment  of  the  Munici- 
pal Court  in  favor  of  defendants,  on  trial  to  the 
court,  plaintiff  appeals.  Affirmed  without  opin- 
ion. 


PER  CURIAM. 

costs. 


Judgment  affirmed,  with  $25 


FINCH,    J.    (dissenting).      The    action    was 
brought  by  the  plaintiff  to  recover  the  sum  of 


$100  deposited  upon  an  order  for  two  diamond 
settings  to  be'  manufactured  for  him  and  to  be 
similar  to  another  setting  which  defendants  had 
in  stock  and  had  exhibited  to  the  plaintiff. 
The  claim  of  the  plaintiff  was  that  the  settings 
did  not  correspond  to  the  sample.  The  defend- 
ants counterclaimed  for  the  sum  of  $300,  the 
balance  of  the  price  agreed  upon.  On  the 
question  of  fact  as  to  whether  both  settings 
corresponded  to  the  sample,  the  court  found 
for  the  defendants,  and  this  question  of  fact, 
was  within  the  province  of  the  court  to  deter- 
mine. In  awarding  to  the  defendants,  however, 
the  unpaid  balance  of  the  purchase  price,  the 
learned  court  was  in  error,  since  the  property 
in  the  goods  had  not  passed  to  the  plaintiff; 
the  goods  not  having  been  appropriated  to  the 
contract  with  the  assent  of  the  p  laintiff. 
Schultz  V.  De  Nood,  194  App.  Div.  149,  185 
N.  Y.  Supp.  785 ;  Prager  v.  Scheff  &  Co.,  Inc. 
107  Misc.  Rep.  500,  177  N.  Y.  Supp.  28.  Since 
the  property  m  the  goods  had  not  passed  to  the 
plaintiff,  and  it  does  not  appear  that  the  goods 
could  not  readily  -be  resold  for  a  reasonable 
price,  the  measure  of  damnee  for  nonacceptance 
of  the  goods  by  the  plaintiff  was  the  difference 
between  the  contract  price  and  the  market  price. 
Personal  Property  Law  (Cvonsol.  Laws,  c.  41) 
§§  144  and  145.  In  this  connection  it  mig^ht  be 
noted,  also,  that  a  witness  on  behalf  of  the 
defendants  testified  that  the  goods  were  made 
in  accordance  with  a  regular  stock  number 
employed  by  the  defendants.  It  follows  that 
the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 


In  the  Matter  of  Samuel  F.  EDMEAD,  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  17,  1921.)  Matter 
referred  to  Hon.  Herbert  T.  Ketcham,  as  official 
referee^  to  take  proofs  and  report  to  this  court, 
with  his  opinion  and  reconmiendation. 


In  the  Matter  of  the  petition '^f  £>MBO 
LAND  COMPANY  for  a  peremptory  writ  of 
mandamus,  etc.  Closing  of  Spnioe  Street  or 
Shaw  Avenue  between  Rockaway  Boulevard  and 
Liberty  Avenue,  etc.  (Supreme  CourL  Appel- 
late Division,  Second  Department.  June  27, 
1921.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted ;  Mills,  J.,  not  votine.  Set- 
tle order,  with  questions  to  be  certified,  upon 
notice,  before  Mr.  Justice  Putnam. 


EMPIRE  GYPSUM  COMPANY,  applt.  v.  W. 
A.  STONE  and  another,  et&.  respts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July  1,  1921.)  Judgment  and  order  affirmed, 
with  costs.     All  concur. 


Matter  of  EMPIRE  STATE  SURETY  CO. 
In  re  CLAIM  OF  THE  UNITED  STATES  of 
America.  Surety  Claim  No.  122.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  8,  1921.)    MoUon  granted.    Order  filed. 
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^HMPLOTBRS'  LIABIMTT  ASSURANCE 
CO.,  applt  V.  NEW  YORK  CENTRAL.  BALL- 
ROAD  CO.,  respt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  1,  1921.) 
Order  amrmed,  with  coets.    All  concur. 


Samuel  ENOEL,  respondent,  v.  CHARLES 
GOBMi  CONSTRUCTION  COMPANY  and 
Charles  Bennett  Construction  Company,  appel- 
lants. (Supreme  (5ourt,  Appellate  Division,  Sec- 
ond Department  June  24,  1921.)  Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 


Hyman  EPSTEIN,  appellant,  v.  John  CON- 
NOR and  Peter  Connor^  respondents.  (Supremo 
Court,  Appellate  Division,  Second  Department. 
June  24,  1921.)  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
the  event.  The  former  judgment  was  not  res 
adjudicata  between  the  parties,  except  to  the 
extent  of  the  specific  issues  tnerein  disposed  of. 
Neither  was  it  a  bar  to  plaintiff's  riffht  to  recov- 
er in  the  present  action  such  additional  dam- 
ages as  he  may  prove,  not  exceeding  the  sum 
mentioned  in  the  contract,  less  the  amount 
paid  in  reduction,  as  shown  by  the  prior  judg- 
ment. Blackmar,  P.  J.,  and  Mills,  Kich,  Kel- 
ly, and  Manning,  JJ.,  concur.  Settle  order 
on  notice. 

Sophia  EVHNSON,  as  administratrix,  etc^  of 
Joseph  Evenson,  deceased,  appellant,  v.  OR- 
ANGE CJOUNTY  TRACTTION  COMPANY, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  24,  1921.)  Or- 
der unanimously  affirmed,  with  costs.  No  opin- 
ion. 


Amelia  M.  FARDETTE,  as  administratrix, 
etc.,  of  Brentwood  F.  Fardette,  deceased,  re- 
spondent, V.  NEW  YORK  &  STAMFORD 
RAILWAY  COMPANY,  appeUant,  and  Farron 
S.  Betts,  defendant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  22,  1921.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Blackmar.  P.  J.,  and  Rich  and  Jay- 
cox,  JJ.,  concur.  Putnam,  J.,  votes  to  reverse, 
on  the  ground  of  the  exceptions  at  folios  353 
and  354  of  the  record,  and  on  the  further  con- 
sideration that  defendant's  duty  toward  an  in- 
toxicated passenger  was  modified  by  the  fact 
that  such  passenger  was  in  the  care  of  a  com- 
panion, who  was  sober  and  exercising  care  to- 
ward him,  which  qualifying  circumstance  does 
not  appear  to  have  been  directly  presented  to 
the  jury.  Mills,  J.,  dissents,  on  the  second 
ground  stated  by  Putnam,  J.  Soe,  also, 
190  App.  Div.  643,  180  N.  Y.  Supp.  179. 


Simon  FASSY  et  al.  ▼.  Maurice  HARTMAN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  8,  1921.)  Motion  to  dismiss 
appeai  granted,  with  $10  costs,  unless  appellants 
comply  with  terms  of  order.    Order  filed. 


M3 


In  the  matter  of  the  application  of  John  E. 
FETZER,  for  admission  to  the  bar  (from  the 
State  of  Colorado).  (Supreme  Court,  Appellate 
Division.  Second  JDepartment.  July  22,  1921.) 
Application  granted. 


Mae  FINK  v.  INTERBOROUGH  RAPID 
TRANSIT  CO.  (Supreme  Court,  AppeUate 
Division.  First  Department  July  8,  1921.) 
Motion  for  stay  i>ending  appeal  granted.  Settle 
order  on  notice. 


Charles  A.  FINNE6AN,  Respondent,  t. 
George  S.  BUCK  and  Others,  as  and  Constitut- 
ing tile  Council  of  the  City  of  Buffalo,  and 
Others,  Appellants.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  January, 
1921.)  Motion  for  leave  to  appeal  to  the  Court 
of  i^peals  granted,  and  question  for  review 


FIREMEN'S  >fTJTUAL  BENEV0IJ3NT 
ASS'N  OF  THE  CITY  OF  NEW  YORK  ▼. 
James  D.  CLIFFORD.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  July  8, 
1921.)  Motion  for  stay  denied,  unless  defendant 
within  5  days  give  an  undertaking,  to  be  duly 
approved,  in  the  sum  of  $15,000,  to  pay  any 
judgment  which  may  be  rendered  agamst  him 
herein.    Settle  order  on  notice. 


FIRST  NATIONAL  BANK  OF  JAMAICA, 
respondent,  v.  Andrew  J.  OOBE.  defendant,  and 
Maurice  A.  ECraus,  appellant.  (Supreme  Cfourt, 
Appellate  Division,  Second  Department.  June 
24,  1921.)    Application  denied,  with  $10  costs. 


Leo  FLATOW  v.  SLOAN  DANENHOWBR 
CO.,  Inc.  (Supreme  Court.  Appellate  Division, 
First  Department.  July  8,  1921.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  of  order.  Order 
filed. 


Delia  FOGARTY,  respondent,  v.  Abraham 
SHEBAR,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department.  June  17, 
1921.)  Judgment  and  order  unanimously  af- 
fimiea,  with  costs.    No  opinion. 


Charles  FREEMAN  v.  RALPH  REALTY 
CORPORATION.  (Supreme  Court,  Appellate 
Division,  First  Department.  July  8»  1921.) 
Application  granted.  *  Order  signed. 


In  the  matter  of  the  daim  of  Barbara 
FRENCH  for  compensation  under  the  Work- 
men's Compensation  Law,  respt.,  v.  LOOSE 
WILES  BISCUIT  COMPANY;  employer,  and 
the  Travelers*  Insurance  Company,  insurance 
carrier,    applts.      (Supreme    Court,    Appellate 
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Diyidon,   Third    Depiftrtm^nt 
Award  unanimously  affirmed. 


July  7^  1921.) 


FRENCH  BItOS.-BAUER  CO.  v.  William 
M.  BARRETT,  as  presdt,  etc  (Supremo 
Court,  Appellate  Division,  First  Department. 
July  8,  1921.)  Application  denied,  with  $10 
costs.    Order  signed. 


Williamson  W.  FULLER,  respondent,  v. 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  July22,  1921.) 
Judgment  of  the  County  Court  of  Westchester 
County  reversed,  with  costs,  and  the  judgment  of 
the  justice  of  the  peace  court  unanimously  af- 
firmed, with  costs,  upon  the  ground  that  de- 
fendant was  entitled  to  retain  the  pro  rata 
freight  charged  from  Ossining  to  New  York 
City,  the  place  at  which  plaintiff,  with  defend- 
ant's consent,  retook  the  automobile. 


GENERAL  ELECTRIC  COMPANY,  applt, 
v.  DELAWARE  &  HUDSON  COMPANY, 
respt.  (Supreme  Court,  Appellate  Division, 
Third  Department.  July  7,  1921.)  Judgment 
affirmed,  with  costs,  on  the  authority  of  New 
York  Central  Railroad  Co.  v.  General  Electric 
Co.,  219  N.  Y.  227,  114  N.  E.  115,  1  A.  L.  R. 
1417.  All  concur,  eixcept  Woodward,  J.,  who 
dissents.    Van  Kirk,  J.,  not  sitting. 


Annie  M.  GERAGHTY,  appellant,  v.  RYE 
BEACH  CLUB  and  Rye  Cfonstruction  Com- 
pany, Inc.,  respondents.  (Supreme  Court,  Ap- 
?ellate  Division,  Second  Department.  June  17, 
921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Rosamond  GIFFORD.  respt,  T.  FIRST 
TRUST  &  DEPOSIT  CO.,  ex'r  of  and  trustee, 
etc.,  applt.  (Supreme  Court  Appellate  Division, 
Fourth  Department  July  1,  1921.)  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied,  with 
$10  costs. 


In  the  matter  of  the  claim  of  Edwin  Walter 
GOATER  for  compensation  under  the  Work- 
men's Compensation  Law,  respt.,  v.  William 
Lu  D'OLIER  and  F.  Clyde  Sullivan,  receivers 
for  U.  S.  &  Cuban  Allied  Works  Engineering 
Corporation,  employer,  and  the  Travelers*  Insur- 
ance Company,  insurance  carrier,  applts.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. July  7,  1921.)  Award  unanimously  af- 
firmed. 


Richard  GODFREY,  respondent  ▼.  BROOK- 
LYN EDISON  COMPANY,  Inc.,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  17,  1921.)  Motion  denied, 
without  costs. 


Shepard    J.    GOLDBERG    and    Netliaii    8. 

Jonas,  as  executors,  etc.  of  Abraham  JalkoiE, 
deceased,  appellants,  v.  Michael  JALKOFF,  as 
surviving  partner  of  the  firm  of  Jalkoff  Brothers, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  24,  1921.) 
Order  affirmed,  with  $10  costs  and  diaburse- 
ments.    No  opinion. 


W.  Lindsay  GORDON,  respondent,  T.  Walter 
JOHNSON  and  Earl  H.  Hopkins,  appeilants. 
(Supreme  Court,  AppeDate  Division,  Second  De- 
partment June  24,  1921.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


In  the  Matter  of  the  application  of  Bernard 
GOULD,  for  admission   to  the  bar  (from  the 
State  of  Massachusetts).     (Supreme  CJonrt  Ap- 
pellate Division,  Second  Department    Jane  27, 
921.)    Application  granted. 


pel 
19; 


Bertha  S.  GRAECEN,  respondent,  t.  Grace 
L.  JOHNSTON  and  others,  appellantai  (Su- 
preme Court,  Appellate  Division.  Seccmd  De- 
partment June  17,  1921.)  Motion  to  dismiss 
appeal  granted,  without  costs. 


Bertha  S.  GRAECEN,  respondent,  t.  Grace 
L.  JOHNSTON  and  others,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  24,  1921.)  Motion  denied, 
without  costs. 


Joseph  R.  GRAHAM,  respt,  ▼.  Charles  K. 
WOOD,  applt.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department.  July  1,  1921.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 


GREENPOINT  CONTRACTING  COM- 
PANY, respondent,  v.  Barnet  WBINSTEIN, 
appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  June  24,  1921.)  Appli- 
cation denied,  with  $10  costs. 


Gerald  GROBSMITH,  an  infant,  by  Leon 
Grobsmith,  his  guardian  ad  litem,  respt,  v. 
NEW  YORK  STATE  RAILWAYS,  applt 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. July  1,  1921.)  Judgment  affirmed, 
with  costs.    All  concur. 


In  the  matter  of  the  claim  of  Loretta  GUIU- 
ANA  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respondent,  v. 
Max  CHASIN  and  Max  Cohen,  employer,  and 
Royal  Indemnity  Company,  insurer,  appdlants. 
(Supreme  Court,  Appellate  Division,  Third  D«* 
partment    July  7,  1921).    Motion  denied. 
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Charles  HALDANB,  Respt,  v.  Naah  ROOK- 
WOOD,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  July  8,  1921.)  Or- 
ders ajffirmedi  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Clara  Andrews  HAI/E  and  Kate  Ryder  An- 
drews, respts.,  V.  Michael  H.  RIPTON,  applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  July  1.  1921.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


In  the  Matter  of  the  petition  of  Arthnr  B. 
HAMLEN  to  prove  the  last  will  and  testament 
of  Mary  A.  Hamlen,  deceased.  Arthur  B.  Ham- 
len,  appellant,  Arthur  C.  Hamlen,  respondent. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  24,  1921.)  There  was  no  au- 
thority in  the  acting  surrogate  to  make  the  or- 
der. The  order  of  tiie  Surrogate's  Court  of 
Kinf^  County  is  therefore  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs.  Blackmar,  P.  J.,  and  Mills, 
Rich,  Kelly,  and  Manning,  JJ.,  concur. 


In  re  application  of  Joseph  A.  HAMLIN, 
applt.,  to  compel  delivery  of  books  and  papers 
in  possession  of  Frank  M.  Rathbone,  respt. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. July  1,  1921.)  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


Herbert  M.  HAN(X)CK,  respondent,  v.  NEW 
YORK  TRIBUNE,  Inc.,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  17,  1921.)  Interlocutory  judgment  unan- 
imously affirmed,  with  costs,  with  leave  to  ap- 
pellant to  withdraw  demurrer  and  serve  answer 
within  20  days  on  payment  of  costs.  No  opin- 
ion. 


Herbert  M.  HANCOCK,  respondent,  ▼.  NEW 
YORK  TRIBUNE,  Inc.,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  22, 1921.)    Motion  denied. 


Herbert  M.  HANCOCK,  respondent,  v. 
PRESS  PUBLISHING  COMPANY,  appelant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  17,  1921.)  Interlocutorv 
judgment  unanimously  siffirmed,  with  costs,  with 
leave  to  appellant  to  withdraw  demurrer  and 
serve  answer  within  20  days  on  payment  of 
costs.    No  opinion. 


Herbert  M.  HANC0(3K.  respondent  t. 
PRESS  PUBLISHING  COMPANY,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment.    July  22.  1921.)     Motion  denied. 
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Arnold  C.  HANSEN  t.  Grigori  BBNENSON. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  8, 1921.)  Motion  for  stay  grant- 
ed, unless  defendant  stipulates  to  consent  to  is- 
suance of  commission  upon  written  interroga- 
t6ries;  plaintiff  to  serve  a  copy  of  his  direct 
interrogatories  within  10  days  after  entry  and 
service  of  order  of  this  court,  defendant  to  have 
10  days  to  serve  cross-interrogatories,  and  plain- 
tiff to  move  to  settle  interrogatories  without  de- 
lay. Should  defendant  stipulate  as  aforesaid, 
and  plaintiff  fail  to  proceed  as  indicated,  mo- 
tion denied.    Settle  order  on  notice. 


Arnold  C.  HANSEN  v.  Grigori  BBNENSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  8,  1921.)  Motion  denied,  with 
$10  costs.    Order  filed. 


John  HAPP,  rospL,  v.  William  SKINNER, 
applt.  (Supreme  CJourt,  Appellate  Division, 
Third  Department  July  7,  1921.)  Order  un- 
animously affirmed,  with  $10  costs  and  disburse- 
ments. 


Dorothy  M.  HARRIS,  an  infant,  by  Rodney 
A.  Hams,  her  guardian  ad  litem,  applt,  v. 
Leroy  M.  PULVER,  respt.  (Supreme  Court, 
Appellate  Division,  Third  'Department  July 
7,  1921.)  Order  unanimously  affirmed,  with 
$10  costs  and  disbursements.  Van  Kirk,  J.,  not 
sitting. 

In  the  matter  of  the  claim  of  George  HA- 
WORTH  for  compensation  under  the  Work- 
men's Compensation  Law,  respt,  v.  DAVIS 
BROWN,  Inc.,  employer,  and  The  Travelers* 
Insurance  Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Tnird  De- 
partment July  7,  1921.)  Award  nnanimously 
affirmed. 


Katie  B.  HESS,  appellant,  v.  William  HESS, 
respondent,  and  others,  defendants.  (Supreme 
CJourt,  Appellate  Division,  Second  Department 
July  22,  1921.)  Order  affirmed,  without  costs. 
No  opinion.  Blackmar,  P.  J.,  and  Mills,  Rich, 
Kelly,  and  Manning,  JJ.,  concur. 


HOME  MORTGAGE  INVESTMENT  COM- 
PANY OF  NEW  YORK,  respondent  v.  BREN- 
ACK  STEVEDORING  COMPANY,  Inc.,  ap- 
pellant, and  others,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  24,  1921.)  Order  of  the  County  Court  of 
Kings  County  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J.,  and 
Rich,  Putnam,  Kelly,  and  Jaycox,  jJ.,  concur. 


Stephen  HOYT  and  Frederick  Vetter,  respts.. 
V.  Silas  B.  MOORE,  applt  (Supreme  Court, 
Appellate  Division,  Third  Department.     July 
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7,  1921.)    Judgment  unanimoualy  affirmed,  with 

C06t8. 


Annie  B.  HUNTER,  respt,  v.  Frederick  W. 
HUNTER,  deft  On  motion  of  William  R. 
Powell  et  al.,  as  ez*rs,  etc.,  substituted  defts., 
applts.  (Supreme  Court,  Appellate  IMvisiou, 
Biret  Department.  July  8,  1921.)  Order  af- 
firmed* with  $10  costs  and  disbursements.  No 
opinion.  Order  filed.  See,  also,  -^  App.  Div. 
— ,  188  N.  Y.  Supp.  831. 


INTEROCEAN  MERCANTILE  CORPORA- 
TION, Applt.,  V.  GREAT  ATLANTIC  &  PA- 
CIFIC TEA  CO.,  Respt.  (Supreme  Court  Ap- 
pellate Division,  Urst  Department.  July  1, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion*    Order  filed. 


J.  M.  &  L.  A.  OSBORN  CO.,  respt.,  v.  John 
C.  KENNEDY,  applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  July  1, 
1921.)  Motion  for  reargument  denied,  with  $10 
costs.  Motion  for  leave  to  appeal  to  Court -of 
Appeals  denied. 

JOHN  JOHNSON  CONSTRUCTION  CO., 
applt.,  V.  CITY  OF  JAMESTOWN,  respt.  (Su- 
preme (iourt  Appellate  Division,  Fourth  De- 
partment July  1,  1921.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


Alfred  T.  JOHNSON,  respondent,  v.  James  T. 
ACKERMAN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  22, 
1921.)  Judgment  modified,  by  striking  out  the 
provision  for  an  extra  allowance  of  costs,  and, 
as  modified,  the  judgment  and  the  orders  are 
unanimously  affirmed,  without  costs.  No  opin- 
ion. See.  also,  192  App.  Div.  890,  181  N.  Y. 
Supp.  772. 


Russel  S.  JOHNSON,  applt-,  v.  James  H. 
WHALEY  and  the  City  of  Rome,  respts.  (Su- 
preme Court,  Api)€llate  Division,  Fourth  De- 
partment. July  1, 1921.)  Motion  for  certificate 
that  a  constitutional  question  is  involved  denied, 
with  $10  costs. 


William  M.  JONES,  respt.,  v.  Alfred  CO- 
(X)MITROS.  applt  (Supreme  Court,  Appellate 
Division.  Fourth  Department.  July  1.  1921.) 
Order  (114  Misc.  Rep.  447,  186  N.  Y.  Supp. 
083)  reversed,  with  costs  in  this  court  and  in 
County  Court  Held,  the  agreement  of  Feb- 
ruary 1,  1916.  was  a  new  and  original  lease  in- 
rorporating  all  the  provisions  of  the  lease  of 
November  23, 1910i,  which  included  an  option  on 
the  part  of  the  tenant  to  extend  the  lease  fqr 
a  period  of  two  years  upon  the  same  terms  and 
conditions,  and  that,  having  given  notice  of  his 
election  to  take  such  extension  prior  to  Decem- 
ber 31,  1920,  the  defendant  was  in  legal  pos- 
session of  the  premises,  and  was  not  subject  to 


removal  after  January  1,  1921,  by  sommaiy 
proceedings. 

Wojck  JOPBK,  aa  adm'r,  etc.,  applt,  r. 
George  BULLOCK,  as  receiver,  etc.,  respt 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment July  1,  1921.)  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 


Helen  C.  JUDGE,  respondent,  y.  Adolphe  A. 
GAZAN  and  Winifred  (lazan,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  22,  1921.)  Motion  for  stay 
granted,  without  coats. 


KANK  REAI/TY  COMPANY,  applt,  v.  Bei> 
nard  BROWN,  respt     (Supreme  (Jourt.  App  ' 


late  Division,  Third  Department  July  7,  1921.) 
Judgment  and  order  (114  Misc.  Rep.  357.  1ST 
N.  Y.  Supp.  556)  modified,  by  Btrikin^  there- 
from the  words  '*on  the  ments,"  and,  as  so  mod- 
ified, unanimously  affirmed,  with  costs^  on  the 
opinion  of  County  Judge  McKelvey.    All  ooncor. 


Samuel  KASTENBAUM.  respt,  v.  DIREC- 
TOR GE2NERAL  OF  RAILOADS,  applt.  (Su- 
preme Court,  Appellate  I>ivifldon«  Fourth  De- 
partment July  1,  1021.)  Judgment  and  order 
affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  claim  of  Lonls  KATZ  for 
compensation  under  the  Workmen's  Compensa- 
tion Lfew,  respt.  ▼.  A.  KADANS  &  OOMFANY. 
employer,  and  Travelers*  Insurance  Company, 
insurance  carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department 
1921.)   Award  unanimously  affirmed. 


July 


Roy  C.  KEENE,  applt.,  v.  Sarah  B.  KBEXE. 
respt  (Supreme  Court,  Appellate  DivisioD, 
Fourth  Department  July  I,  1921.)  Motion 
granted,  only  to  the  extent  of  staying  the  pay- 
ment of  one-half  of  the  counsel  fee  awarded  to 
defendant  herein,  until  the  hearing  and  deter- 
mination of  said  appeal,  and  in  all  other  re- 
spects the  motion  for  a  stay  is  denied. 


In  the  matter  of  the  claim  of  Catherine  H. 
KELCIl  for  compensation  under  the  Workmen's 
Compenration  Law  for  the  death  of  her  hus- 
band. Henry  T.  Kelch,  claimant,  respt.  v. 
AMERICAN  RAILWAY  EXPRESS  COMPA- 
NY, employer  and  self-Insurer,  applt  (Supreme 
Court,  Appellate  Division,  Third  Department 
July  7,  1921.)    Award  unanimously  affirmed. 


Charles  KBNNEY,  respondent,  v.  Abraham 
SHEBAR,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department     June  17, 
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1921.)    Judgment  and  order  imanuiiotisly  affirm- 
ed, with  costs.    No  opinion. 


Frank  KINDBRMANN  et  al.  v.  Olga  A. 
KINDERMANN,  impld.  &c.  (Supreme  Court, 
Appellate  Diyision,  First  Department.  July  8, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Mntter  of  Marc  KLAW  v.  ZIEGFELD  FOI/- 
lilES,  Inc.  (Supreme  Court,  Appellate  Divi- 
sion, iJ'irst  Department.  July  8.  1921.)  Motion 
denied,  with  $10  costs.    Order  nled. 


Matter  of  Marc  BXAW  v.  ZIEGFELD  MID- 
NIGHT FROLICS,  Inc.  (Supreme  Court.  Ap- 
pellate Division,  First  Department.  July  8, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


KNIGKBRBOCJKER  ICB  COMPANY,  ap- 
pellant, V.  John  STEIGBRWALD,  respondent. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  24,  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  and  Mills,  Rich,  Kelly,  and 
Manning,  JJ.,  concur. 


In  the  matter  of  the  claim  of  Prokopy  KOS- 
TTJCJHIK,  under  the  Workmen's  Compensation 
Law,  claimant,  applt.  v.  CONSOLIDATED 
GAS  COMPANY  OF  NEW  YORK,  employer, 
respt.  (Supreme  Court,  Appellate  Division, 
Third  Department.  July  7,  1921.)  Decision 
unanimously  affirmed. 


Louie  I^ETJTZ,  applt.,  ▼.  ELMER  B.  HAR- 
RIS &  CO.,  respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  1,  1921.) 
Appeal  dismissed,  without  costs,  upon  stipu* 
lation  filed. 


Matter  of  Gustavo  H.  KTJNTZSCH,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  8,  1921.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Alfred  L  LAING  v.  BRISTOL  BRASS 
CORP*N.  (Supreme  Court,  App<»llate  Division, 
First  Department.  July  8,  1921.)  Motion 
granted.    Order  filed. 


Charles  B.  LAIR,  respt.,  v.  Alfred  B.  BARr 
BARESI,  sued  herein  as  "Albert"  Barbaresi« 
applt.  (Supreme  Court,  Appellate  Division, 
Third  Department  July  7.  1921.)  Order 
unanimously  affirmed,  witJi  $10  costs  and  dis- 
bursements. 


In  the  Matter  of  acquiring  title  by  the  CITY 
OF  NEW  YORK  to  certain  LANDS  and  premi- 
ses situated  on  the  westerly  side  of*  Egbert 
Avenue,  northerly  side  of  Sawmill  Road  and 
easterly  side  of  Manor  Boad,  etc.,  BOBOUGH 
OF  RICHMOND,  etc.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  22, 
1921.)    Motion  granted,  and  order  signed. 


Amy  F.  LATOTJRETTB,  respondent,  ▼.  Wil- 
liam DUFFY,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  It, 
1921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.     No  opinion. 


Josephine  LEDEKY,  respondent  ▼.  Edward 
B.  DEAN,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  June  24, 
1921.)     Application  denied,  with  $10  costs. 


William  LEECH,  respondent,  ▼.  .TRANS- 
OCEANIC TRADING  COMPANY,  Inc.,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  27,  1921.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 

Mathias  LEONHARDT,  respondent  v.  CITY 
OF  YONKERS.  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
22,  1921.)  Motion  granted. 


In  the  matter  of  the  claim  of  Ludwig  LBS- 
KA  for  compensation  under  the  Workmen's 
Compensation  Law,  respt.,  v.  Roman  KOS- 
MIDER,  applt  (Supreme  Court,  Appellate 
Division,  Third  Department  July  7,  1921.) 
Award  unanimously  affirmed. 


Wilfred  LINTHWAITB,  respondent,  v. 
Abraham  SHEBAR,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  17.  1921.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


(31ara  LOCKWOOD,  apnlt,  v.  0.  B.  KEITH 
FAMILY  THEATRE  (56.,  Inc.,  respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment July  1,  1921.)  Motion  granted,  and 
appeal  dismissed,  with  costs. 


Walter  LOCKWOOD,  applt,  t.  0.  B. 
KEITH  FAMILY  THEATRE  CO.,  Inc..  respt 
(Supreme  Court.  Appellate  Division,  Fourth 
Department.  July  1,  1921.)  Motion  granted, 
and  appeal  dismissed,  with  costs. 
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James  LOGIB  ▼.  Ignatius  DEVLIN.  (Sa- 
preme  Comt,  Appellate  Division,  First  Depart- 
ment July  8,  1921.)  Motion  to  dismiss  appeal 
granted  with  $10  costs.    Order  filed. 


LORD  &  BUBNHAM  COMPANY,  respond- 
cnt,  V.  Casper  C.  TREPEL  and  others,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  24,  1921.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


In  the  Matter  of  the  application  of  Seth 
LOW  et  al.,  relative  to  acquiring  an  under- 
ground right,  etc.,  in  FUI/TON  STREET,  from 
Court  Street  to  Flatbush  Avenue,  etc.  Su- 
premo Court  Appellate  Division.  Second  De- 
partment June  17,  1921.)  Motion  denied, 
without  costs. 


LOW,    appellant,    v.    Robert 
.,    respondent.      (Supreme    (Uourt, 


Theodore    O. 
MAGRUDER, 

Appellate  Division,  Second  Department  July 
22,  1921.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  and  Manning,  JJ.,  concur.  Mills,  J., 
dissents,  upon  the  ground  that,  under  the  cir- 
cumstances, for  the  plaintiff  to  characterize  his 
experience  in  being  convicted  and  sent  to  the 
Elmira  Reformatory  when  a  young  man  as  a 
youdiful  indiscretion  was  not  a  false  represen- 
tation. 


In  the  Matter  of  summary  proceedings  by 
Florins  W.  LYON,  respondent,  v.  Louis  FELD- 
MAN  et  al.,  defendants,  and  Morris  Frankel, 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  17,  1921.) 
Final  order  of  the  CJounty  CJourt  of  Westchester 
County  unanimously  affirmed,  with  costs.  No 
opinion. 


In  the  Matter  of  Summary  Proceedings  by 
Florins  W.  LYON,  respondent,  v.  Louis  FELD- 
M.AS  et  al.,  defendants,  and  Morris  Frankel, 
appellant  (Supreme  Court  Appellate  Division, 
Second  Department  June  24,  1921.)  Motions 
denied,  without  costs. 


Enoch  Wilber  McBRIDB,  appellant,  v. 
COUNTY  OF  ORANGE  and  another,  respond- 
ents. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  24,  1921.)  Judgment 
unanimously  affirmed,  with  costs.     No  opinion. 


Enoch  Wilber  McBRIDE,  appellant,  ▼. 
COUNTY  OF  ORANGE  and  Thomas  B.  Gib- 
son,  treasurer,  etc.,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  22,  1921.)     Motion  denied. 


In  the  Matter  of  the  applicatloii  for  letters 
of  administration,  etc.,  of  "Rocco  MAGCHIA, 
sometimes  known  as  Robert  Mark,  deceased. 
Lizzie  D.  BCacchia,  etc.,  appellant;  Mildred 
Sloan^  respondent  (Supreme  Court,  Appellate 
Division,  Second  Department-  June  24,  192L> 
Decree  of  the  Surrogate's  Court  of  Queens 
County  modified,  so  as  to  provide  that  the  Sur- 
rogate shall  set  a  day  for  the  continiiance  and 
completion  of  the  pending  application  for  let- 
ters of  administraticm,  so  that  he  may  decide 
the  question  presented  as  soon  as  practicable, 
and  the  matter  is  remitted  to  said  anrrogate 
for  such  disposition.  The  decree  is  further 
modified,  by  striking  out  the  provisloo  antiior- 
izing  the  temporary  administrator  to  take  pos- 
session of  the  real  estate  and  collect  rents,  «;tc. 
If  it  shall  appear  that  such  authority  is  nec- 
essary, an  application  may  be  made  to  the  sur- 
rogate as  provided  in  Code  Civ. 
ana,  as  so  modified,  the  decree  is  affirms  . 
out  costs,  to  either  party.  Blackmar,  P.  J., 
and  Mills,  Rich,  Kelly,  and  Manning,  JJ^  con- 
cur.   Settle  order  on  notice. 


I^oc^  i  2701, 
aea,  witb- 


Mary  B.  McGRATH,  as  administratrix  of 
the  goods,  chattels  and  credits  of  Patrick  Mc- 
(^rath,  deceased,  claimant,  applt,  ▼.  STATE  of 
New  York,  respt  Mary  HL  McORATH, 
claimant  applt,  v.  STATE  of  New  York,  respt 
(Supreme  Court,  Appellate  Division,  lliud  l>e- 
partment  July  7,  1921.)  Judffments  onani' 
mously  affirmed,  with  one  bill  of  costs,  on  the 
authority  of  Smith  y.  State  of  New  Y<»k,  221 
N.  Y.  405,  125  N.  B.  841. 


Hugh  McHALB,  an  infant  etc,  t.  liOTOS 
GARAGE),  Inc.  (Supreme  Ckmrt*  As>pellate 
Division,  First  Department  July  8,  1921.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.     Order  filed. 


Msrgaret  McT<RTiI<AN,  respondent,  ▼.  NBW 
YORK  SAVINGS  BANK,  appellant,  and 
Julia  Dixon,  defendant  (Supreme  Obnrt,  A^ 
pellate  Division,  Second  Department  June  li, 
1921.)  Judgment  unanimously  affirmed*  with 
costs.    No  opinion. 


In  the  matter  of  the  application  to  remove 
Michael  E.  McTYGUE,  as  Judgfe  of  the  City 
Court  of  the  City  of  Saratoga  Springs,  N.  Y^ 
and  to  disbar  him  from  the  practice  of  law. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment July  7,  1921.)  Application  dis* 
missed. 

WOODWARD,  J.,  dissents  on  the  ground 
that  the  record  discloses  facts  which  not  only 
justly,  but  require,  an  investigation. 


George  MABURBR,  respondent  ▼.  MORSE 
DRY  DOCK  &  REPAIR  COMPANY,  appel- 
lant. (Supreme  (}ourt  Appellate  Division, 
Second  Department    June  IT,  1921.)    We  see 
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SO  occasion  to  interfere  with  the  discretion  of 
the  conrt  at  Special  Term  (115  Misc.  Rep.  70, 
189  N.  Y.  Supp.  19)  in  directing  service  of  a 
bill  of  particulars  of  the  affirmative  defenses 
raised  in  the  answer.  Havholm  v.  Whale 
Creek  Iron  Wtorks,  159  App.  Div.  578.  144 
X.  V.  Supp.  833.  Plaintiff  is  not  enforcing  an 
exclusively  maritime  liability,  but  that  of  a 
servant  gainst  a  land  contractor  as  his  direct 
employer  (Malukas  v.  Overseas  Shipping  Co., 
Inc.,  197  App.  Div.  224,  180  N.  Y.  Supp.  13, 
decided  by  this  court  June  3.  1921),  where  the 
state  courts  administer  the  (aw  of  New  York 
applicable  to  workers  on  shore.  The  order  is 
therefore  affirmed,  with  $10  costs  and  disburse- 
ments. Blackmar,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Manning,  JJ.,  concur. 


T.B.) 


In  the  matter  of  the  claim  of  Matalena 
MANGIERI  and  minor  children  for  compen- 
sation under  the  Workmen's  Compensation 
Law,  for  the  death  of  Louis  Manzieri,  claim- 
ants, respts.,  V.  OLIN  J.  STEPHENS,  Inc.,  em- 
ployer, and  Globe  Indemnity  Company,  insur- 
ance carrier,  applts.  (Supreme  Court,  Appel- 
late Division,  Third  l)epartment.  July  7, 
1921.)     Award  unanimously  affirmed. 


In  tbe  matter  of  the  claim  of  Regina  MANN- 
HEIM, for  compensation  under  the  Work- 
men's Compensation  Law,  claimant,  respt, 
V.  Alwin  CA8SENS,  employer,  and  Commercial 
Casualty  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  July  7,  1921.) 
Award  unanimously  affirmed. 


Angelo  MASTROFRANCISOO,  applt,  v. 
MOHAWK  GAS  COMPANY,  respt.  (Supreme 
Court,  Appellate  Division,  Third  Department 
July  7,  1921.)  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event.     All  concur. 


Michael  MEADE,  an  infant,  etc..  v.  MOTOR 
HAULAGE  CO.,  Inc.,  impleaded,  etc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. Juhr  8,  1921.)  Motion  for  reargument 
denied.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  granted.    Order  filed. 


MMICHANT  TAILORS*  SOCIETY  OP 
THE  CITY  OP  NEW  YORK  v.  JOURNEY- 
MEN TAILORS'  UNION  OF  AMERICA, 
LOCAL  NO.  390,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  July  8, 
1921.)  Motion  for  stay  pending  appeal  grant- 
ed, upon  condition  that  an  undertaking  to  pay 
the  amount  imposed  by  the  order  appealed 
from,  to  be  approved  by  a  justice  at  Special 
Term,  Part  2,  be  given  within  5  days  after 
Ber\uce  of  a  copy  of  the  order  upon  attorney 
for  appellants.  If  terms  not  complied  with, 
stay  denied.     Settle  order  on  notice. 


Charles  MIGLIOBI,  an  infant  by  Salvatore 
Mieliori.  his  gdn^  plff.,  ▼.  George  E.  HIARXELL 
and  N.  Y.  C.  R.  R.  Co.,  defts.  (Supreme  Oburt, 
Appellate  Division,  Fourth  Department  July 
1,  1921.)  Appeal  dismissed,  without  costs  up- 
on stipulation  filed. 


Salvatore  MIGLTORI,  plff.,  v.  George  B. 
HARTELL  and  the  N.  Y.  0.  R.  R.  Co.,  deft. 
(Supreme  Court,  Appellate  Division.  Fourth 
department  July  1,  1921.)  Appeal  dismissed, 
without  costs,  upon  stipulation  filed. 


Frances  A.  MILLER,  appellant,  ▼.  John  J. 
GIIJCCE,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  24, 
1921.)     Application  denied,  with  $10  costs. 


Charles  J.  MISSIRjTespondent  v.  AMERI- 
CAN ORIENTAL  ICE  MANUFAOTURING 
COMPANY  et  al.,  defendants,  and  Banque 
D'Orient,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  July  22, 
1921.)  Order  affirmed,  with  $10  costs  and 
disbursements,  and  defendant-appellant  permit- 
ted to  withdraw  demurrer  and  to  answer  with- 
in 10  days,  upon  payment  of  costs.  No  opin- 
ion. Blackmar,  P.  J.,  and  Mills,  Rich,  Kelly, 
and  Manning,  JJ.,  concur. 


Charles  J.  MIS  SIR,  respondent  ▼.  SMYIU 
NA  THEATER  COMPANY  et  al.,  defendants 
and  Banque  IVOrient,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  22,  1921.)  Order  affirmed,  with  $10 
costs  and  disbursements,  and  defendant-appel- 
lant permitted  to  withdraw  demurrer  and  to 
answer  within  10  days,  upon  payment  of  costs. 
No  opinion.  Blackmar,  P.  J.,  and  Mills,  Rich, 
Kelly,  and  Manning,  JJ.,  ooncor. 


Minnie  MONCHEK,  landlord-respondent,  ▼. 
Harry  GROWMAN  and  Morris  Toback,  ten- 
ants-appellants. (Supreme  Court,  Appellate 
(H  vision.  Second  Department.  July  22,  1921.) 
Motion  for  stay  denied,  without  costs,  on  the 
ground  that  the  warrant  had  been  executed 
prior  to  the  issue  of  the  stay  here. 


Elizabeth  MONTRYN,  respt,  v.  Harmon  A. 
STALEY  and  Harvey  P.  Groesbeck,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment July  7,  1921.)  Judgment  and  order 
unanimously  affirmed,   with  costs. 


Eiisa  MOONEY,  applt,  ▼.  Asa  D.  MILLEIR, 
respt  __ (Supreme    Court,    Appellate  _Divisioti, 


Third  Department     July  7,  1921.) 
unanimously  affirmed,  with  costs* 


Judgment 
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MOTION  PIOTUBE  TRADE  DIRECTORY 
CO.,  Inc.,  V.  Laird  H.  WALLACE  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
nient.  July  8,  1921.)  Motion  denied,  with 
SIO  costs.    Order  filed. 


Ijottie  Virginia  MULLER,  respondent,  v. 
Nathaniel  DOYLE,  appellant,  and  another,  de- 
fendant. Action  No.  2.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  24, 
1921.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  abide  the  event. 
The  finding  of  fact  implied  in  the  verdict  of  the 
jury  that  the  appellant  was  negligent  is  re- 
versed, as  contrary  to  the  evidence.  Blackmar, 
P.  J.,  and  Rich,  Kelly,  and  Jaycox,  JJ.,  con- 
cur.   Putnam,  J.,  votoj  for  affirmance. 


Frederick  MULLER,  respondent,  v.  Nathaniel 
DOYLE,  appellant,  and  another,  defendant. 
Action  No.  4.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  24,  1921.) 
Judgment  and  order  reversed  and  new  tnal 
granted,  with  costs  to  abide  the  event.  The 
finding  of  fact  implied  in  the  verdict  of  the 
jury  that  the  appellant  was  negligent  is  re- 
versed, as  contrary  to  the  evidence.  Blackmar, 
P.  J.,  and  Rich,  Kelly,  and  Jaycox,  JJ.,  con- 
cur.   Putnam,.  J.,  votes  for  affirmance. 


Veronica  MYERS,  respondent,  v.  CITY  OF 
BEACON,  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department.^  June  J4, 
1921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.  No  opinion.  Sec,  also,  180 
App.  Div.  U7,  178  N.  Y.  Supp.  294. 


Hazel  MYERS,  respt,  v.  UNITED  TRAC- 
TION COMPANY,  applt.  (Supreme  CJourt, 
Appellate  Division,  Third  Department.  July 
7,  1921.)  Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  event,  on  the  ground  that  there  is  no  legal 
evidence  of  permanent  injury,  and  that  the 
court  should  have  so  charged,  as  requested,  anc» 
that  it  was  error  to  permit  the  witness  to  swear 
that  there  was  a  reasonable  probability  that 
the  injury  was  permanent.  All  concur,  ex- 
cept Kiley,  J.,  who  dissents.  Woodward,  J., 
concurs,  and  votes  for  reversal,  on  the  further 
ground  that  the  verdict  is  against  the  clear 
weight  of  evidence  as  to  the  negligence  of  the 
defendant  and  the  freedom  from  contributory 
negligence  of  the  plaintiff.  Kiley,  J.,  dissents, 
and  votes  for  affirmance,  on  the  ground  that 
ther»»  was  negligence  of  the  defendant,  but  the 
questions  referred  to  were  not  error,  and  that 
the  plaintiff's  contributory  negligence  is  not  a 
defense  in  this  action.  Magar  v.  Hammond;  183 
N.  Y.  387,  76  N.  E.  474,  3  L.  R.  A.  (N.  S.) 
1038;  Mapes  v.  Union  Ry.  Co.,  56  App.  Div. 
508.  67  N.  Y.  Supp.  358 ;  Remer  v.  Long  Island 
R.  Co.,  48  Hun,  352,  1  N.  Y.  Supp.  124. 


Louise  C.  NASH  v.  T.  J.  Oakley  RHINE- 
LANDER  et  al.  (Supreme  Court,  AppcUate 
Division,  First  Department.  July  8,  1921.) 
Motion  granted,  and  defendants*  time  to  file 
brief  extended  to  July  20,  1921. 


NEWARK  RUBBER  CO.  v.  WORLD  RUB- 
BER PRODUCTS  CO.  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  July 
8.  1921.)  Motion  to  dismiss  appeal  mnted, 
with  $10  costs,  upless  appellant  comply  with 
terms  of  order.    Order  filed. 


NEW  YORK  &  RICHMOND  GAS  COMPA- 
NY, respondent,  v.  Lewis  NIXON,  aa  and  eon- 
stituting  the  Public  Service  Ommission,  etc 
and  others,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  17, 
1921.)     Motion  denied,  without  costs. 


William  Harris  NOE,  appeUant,  ▼.  UNITED 
STATES  SHIPPING  BOARD  EMERGENCY 
FliEET  CORPORATION,  and  another,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  24,  192L> 
Judgment  of  dismissal  reversed,  and  new  trial 
granted,  under  authority  of  United  States  v. 
Strang,  254  U.  S.  491,  41  Sup.  Ct.  165.  65  L. 
Ed.  — .  As  that  decision  was  not  known  un- 
til after  the  trial,  this  reversal  is  without  co«t?. 
Blackmar,  P.  J.,  and  Mills,  lUch,  Putnam,  and 
Kelly,  JJ.,  concur. 


NORTH  AVENUE  BANK  OF  NEW 
ROCHELLE.  respondent,  v.  Arthur  H.  CUSH- 
MAN  and  Mabel  F.  Cushman,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  17,  1921.)  Motion  denied, 
without  costs. 


NORTHPORT  LUMBER  &  COAL  COMPA- 
NY, respondent,  v.  Marie  W.  CASEY,  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  27,  1921.)  Motion 
for  reargument  or  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  $10  costs.  Mills, 
J.,  not  voting. 

In  the  matter  of  the  daim  of  Rose  NOVICS. 
claimant,  respt.,  for  compensation  to  herself  un- 
der the  Workmen's  Compensation  Law  for  th** 
death  of  Isidore  Novick,  v.  GIMBEL  BROTH- 
ERS and  Maryland  Casualty  Company,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. July  7,  1921.)  Award  affirmed.  All 
concur,  except  Kiley  and  Van  Kirk,  JJ.,  who 
dissent. 

James  J.  O'BRIEN,  respondent,  ▼.  Francis 
A.  WEISBECKER,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  17,  1921.)    Order  of  the  County  Conrt  of 
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Queens  Ckiunty,  denyiBS  motion  to  pay  costs 
nunc  pro  tunc,  reversed,  without  costs,  and 
motion  granted,  without  costs;  said  costs  to  be 
paid  within  10  days  from  the  date  of  entry  of 
the  order  herein.  The  judgment  heretofore  en- 
tered herein  is  to  stand  as  security  pending  the 
trial  of  the  action  or  the  determination  of  the 
appeal  taken  by  the  plaintiff  from  the  order 
opening  defendant's  default,  in  accordance  with 
the  plaintiff's  election  as  to  the  course  he  wiU 
pursue.  No  opinion.  Blackmar,  P.  J.,  and 
Bich,  Kelly,  Jaycoz,  and  Manning,  JJ.,  concur. 


James  J.  CVBRIEN,  respondent,  v.  Francis 
H.  WEISBECKER,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  22,  1921.)  Motion  denied,  with  $10 
costs. 


In  re  application  of  Mary  A.  O'CONNOR, 
applt,  ▼.  Edwards  D.  EMERSON  et  al.,  respts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  July  1,  1921.)  Motion  for  rear- 
gument  denied,  with  $10  costs.  Motion  for 
leave  to  appesl  to  Court  of  Appeids  denied. 


Emanuel  D.  OFFEN,  respt,  v.  LEVY 
DAIRY  COMPANY  <a  corporation),  applt 
(Supreme  Court  Appellate  Division,  Third  De- 
partment Julv  7,  1921.)  Order  unanimously 
affirmed,  with  $10  costs  and  disbursements. 


Frank  L.  PAGE,  respt,  v.  Nelson  ADAMS, 
Frank  J.  Jewell,  and  Betson  Plastic  EHre  Brick 
Co.,  Inc.,  applts.  (Supreme  Court  Appellate 
Division,  Fourth  Department.  July  1,  1921.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


In  the  Matter  of  the  application  of  Charles 
Warner  PAINE,  for  admission  to  the  bar 
(from  the  State  of  Ohio).  (Supreme  CJourt  Ap- 
pellate Division,  Second  Department  June  27, 
1921.)    Application  granted. 


PARSHELSKY  BROTHERS,  Inc.,  respond- 
ent, V.  GRESS  MANUFACTURING  COMPA- 
NY, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  Juhe  24,  1921.) 
Application  denied,  with  $10  costs. 


PENNSYLVANIA  W(K)D  &  IRON  CO., 
respt,  V.  NEW  YORK  CAR  WHEEL  CO., 
applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  1,  1921.)  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  $10  costs. 


PEOPLE  of  the  State  of  New  York,  respond- 
ent V.  Tony  CAMARATA,  etc,  appellant  (Su*- 
preme  Court  Appellate  Division,  Second  jDe> 
partment  July  22,  1921.)  Judgment  of  con- 
viction of  the  County  Court  of  Kings  County 
affirmed.  No  opinion.  Blackmar,  P.  J.,  and 
Rich,  Putnam,  Kelly,  and  Jaycoz,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Hyman  DONNENFELD,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  17,  1921.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  reversed, 
and  defendant  discharged.  The  examination  of 
defendant  in  reference  tb  the  testimony  given 
by  him  in  the  bankruptcy  proceedings,  over  the 
objection  and  exception  of  his  counsel,  was  prej- 
udicial error;  the  testimony  being  received  in 
violation  of  section  7,  subdivision  9,  of  the 
Bankruptcy  Act  (U.  S.  Comp.  St  §  9591).  And 
error  was  also  committed  by  the  trial  court  in 
excluding  evidence  offered  b^  defendant  tending 
to  show  the  condition  of  his  bank  account  on 
the  day  when  the  alleged  false  statement  was 
signed  by  him.  MiUs,  Rich,  Kelly,  and  Man- 
ning, J  J.,  concur.  Blackmar,  P.  J.,  concurs  in 
the  result 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  John  GATTI,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  17,  1921.)  Judgment  of  conviction  affirm- 
ed. No  opinion.  Blackmar,  P.  J.,  and  Mills, 
Rich,  Kelly,  and  Manning,  J  J.,  concur. 


PEOPIiE  of  the  State  of  New  York,  respond- 
dents,  V.  Michael  GOFFREDO,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment Jane  17,  1921).  Judgment  of  con- 
viction affirmed.  No  opinion.  Blackmar,  P.  J., 
and  Rich,  Kelly,  and  Manning,  JJ.,  concur. 
Jaycox,  J.,  dissents,  on  the  ground  that  in  his 
opinion  there  is  no  evidence  that  corroborates 
the  complainant  on  the  essentials  of  the  crime. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Charles  GROSSMAN,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  24,  1921.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  re- 
versed, and  new  trial  ordered,  on  the  ground 
that  the  falsity  of  the  statement  was  not  estab- 
lished beyond  a  reasonable  doubt.  Rich,  Put- 
nam, and  Kelly,  JJ.,  concur.  Blackmar,  P.  J., 
votes  to  reverse,  upon  the  ground  that  the  affi- 
davit  (Exhibit  1)  not  purporting  to  be  a  repre- 
sentation of  defendant's  financial  condition,  or 
means  or  ability  to  pay,  did  not  fall  within  the 
scope  of  section  1293b  of  the  Penal  Law  (Con- 
sol.  Laws,  c.  40).  With  him  Rich,  J.,  concurs. 
Jaycox,  J.,  votes  to  affirm. 
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PEOPLE,  etc.,  T.  Samnel  HOLZMAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  8,  1921.)  Motion  denied.  Order 
filed. 


PEOPLE  of  the  State  of  NeW  York,  respond- 
ents, y.  Leo  ERANZER,  etc.,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July,  22,  1921.)  Judgment  of  con- 
viction of  the  County  Court  of  Kings  County 
reversed,  and  indictment  dismissed,  upon  the 
ground  that  the  evidence  was  insufficient  to 
warrant  a  conviction,  for  the  following  reasons: 
(a)  That  the  representation  that  defendant  was 
interested  in  the  automobile  was  not  substan- 
tially variant  from  the  truth  in  any  view  of  the 
evidence;  and  (b)  that  the  evidence  did  not 
clearly  establish  that  defendant  acted  with  any 
felonious  intent.  Blackmar,  P.  J.,  and  Mills, 
and  Eich,  JJ.,  concur.  Kelly  and  Manning  JJ., 
dissent,  and  vote  to  affirm. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  William  MOLONEY,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  17,  1921.)  Judgment  of  con- 
viction of  the  County  Court  of  Richmond  Coun- 
ty reversed,  and  a  new  trial  ordered,  because  of 
exceptions  taken  at  folios  201,  202,  236,  and  237 
of  the  record  on  appeal.  Blackmar,  P.  J.,  and 
Rich,  Putnam,  Kelly,  and  Jaycoz,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  John  SHEA,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  24,  1921.)  Judgment  of  conviction  of  the 
Court  of  Special  Sessions,  affirmed.  No  opin- 
ion. Blackmar,  P.  J.,  and  Kelly  and  Jaycoz, 
JJ.,  concur.  Putnam,  J.,  votes  for  reversal  on 
the  ground  that  the  evidence  fails  to  prove  be- 
yond a  reasonable  doubt  the  commission  of  any 
crime,  as  proof  of  intoxication  on  the  part  of 
the  appellant  was  not  established.  With  him 
Rich,  J.,  concurs. 


PEOPLE,  etc.,  ex  rel.  Francisco  L.  mJilA- 
NO,  acting  on  behalf  of  Antonio  Buono,  appel- 
lant, V.  Lewis  E.  LA  WES,  as  agent  and  warden 
of  Sing  Sing  Prison,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  24,  1921.)  Order  affirmed.  No  opinion 
Blackmar,  P.  J.,  and  Mills,  Rich.  Kelly,  and  Man 
ning,  JJ.,  concur. 


PEOPLE  ex  rel.  E.  H.  MILLER  v.  Hon.  Na- 
than L.  MILLER,  Governor,  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  8,  1921.)    Motion  denied.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  on  the 
relation  of  BASS,  RATCLIFF  &  GRferrON. 
Limited,  relator,  v.  STATE  TAX  COMMIS- 
SION, respt.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department    July  7,  1921.)    De- 


termination unanimously  eonfirmed,   with  $50 
costs  and  disbursements. 


In  the  Matter  of  the  application  of  Freder- 
ick Burns  PETERSON,  for  admission  to  the 
bar  (from  the  State  of  Wisconsin).  (Supreme 
Court,  Appellate  Division,  Second  Defuirtment. 
June  27,  1921.)    Application  granted. 


Ernest  P.  PINNER  ▼.  Nathan  LEDER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  8,  1921.)  Application  granted. 
Order  signed. 

Benjamin  PITOFP  ▼.  WESTINGHODSE. 
CHURCH,  KERR  &  CO.,  Inc.  (Supreme 
Court,  Appellate  Division,  First  DcpartmenL 
July  8,  1921.)  .  Motion  denied,  with  $10  costs. 
Order  filed. 


In  the  matter  of  the  claim  for  compenaatioii 
under  the  Workmen's  Compensation  Law  made 
by  Jennie  C.  POHL,  widow,  in  behalf  of  her- 
self and  minor  children,  for  the  death  of  Bern- 
ard J.  Pohl,  deceased,  claimants,  applts.,  t. 
GENERAL  ELECTRIC  COMPANY,  employer 
and  self-insurer,     respt.     (Supreme  Court,  Ai»- 

Jellate  Division,  Third  Department,  July  7, 
921.)  Decision  unanimously  affirmed,  on  tti 
ground  that  there  is  no  evidence  of  a  causal 
relation  between  the  work  of  the  deceased  and 
the  strangulation  of  the  pre-existing  hernia 
which  caused  his  death. 


George  N.  POLITAKIS,  respt,,  t,  Raymond 
T.  MALLERY,  as  sheriff,  and  Chaa.  F.  Johns, 
applts.  (Supreme  Court.  Appellate  Division. 
Fourth  Department.  July  1,  1921.)  Motion 
for  reargument  denied,  with  $10  costs.  Mo- 
tion for  leave  to  appeal  to  the  Conrt  of  Ap- 
peals denied. 


Abraham  POLLACK  v.  RETAIL  TOBAC- 
CONIST PRINTING  &  PUBLISHING  CO.. 
Inc.  (Supreme  Court,  Appellate  Division,  Fir*t 
Department.  July  8,  1921.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


In  the  Matter  of  the  £}state  of  Locy  Eliza- 
beth POWELL,  dcc'd.  (Supreme  Court!  Appel- 
late Division,  Fourth  Department,  July  1. 
1921.)  Motion  for  reargument  denied*  with  $1*> 
costs. 


In  the  Matter  of  Henry  C.  PRICE,  an  attor- 
ney and  counselor  at  law.  (Supreme  Court. 
Appellate  Division,  Fourth  Department.  July 
1,  1921.)  Motion  for  an  open  commission  de- 
nied. Permission  to  examine  the  witness  Felix 
Blankcnbaker  is  granted  upon  written  intei^ 
rogatories,  without  prejudice  to  a  renewal  of 
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the  application  lor  air  open  commission  if  the 
examination  of  such  witness  discloses  the  ne- 
cessity. 

PURE  ICB  COMPANY  OP  WIIvIilAMS- 
BURG,  respondent,  v.  Samuel  F.  SMYTH,  ap- 
pellant. Action  No.  2.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  17, 
1921.)  Judgment  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event, 
upon  the  ground  that  the  trial  court  was  not 
justified  in  directing  a  verdict  in  favor  of 
plaintiff  as  the  proof  stood  at  the  trial.  The 
trial  court  committed  reversible  error  when  it 
refused  to  allow  defendant  to  prove  that  he  had 
spent  his  own  money  for  the  benefit  of  plaintiff, 
and  with  plaintiff's  consent,  unless  defeudant 
showed  that  he  had  made  entries  concerning 
these  payments  in  plaintiff's  books.  Blackmar, 
P.  J.,  and  MiUs,  Bich,  Kelly,  and  Manning,  JJ., 
concur. 


PUBB  ICE  COMPANY  OF  WILLIAMS- 
BURG, respondent,  v.  Samuel  F.  SMYTH,  ap- 
pellant. Action  No,  3.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  17, 
1921.)  Judgment  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event 
The  court  committed  reversible  error  in  ex- 
cluding evidence  offered  bv  defendant  tending 
to  show  that  he  paid  for  the  stock  in  question, 
for  the  reason  that  evidence  of  such  payment 
was  not  properly  set 'forth  in  the  company's 
books.  Blackmar,  P.  J.,  and  Mills,  Bich,  Kel- 
ly, and  Manning,  J  J.,  concur. 


In  the  matter  of  the  clhim  of  John  D.  BEAR- 
DON  for  compensation  under  the  Workmen's 
Compensation  Law«  claimant,  respt,  v.  WARD 
BAKING  COMPANY,  employer,  and  Ocean  Ac- 
cident &  Guarantee  Corporation,  Limited,  in- 
surance carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  July  7, 
1921J  Award  reversed,  and  matter  remitted  to 
the  Commission  for  such  further  action  as  it 
may  deem  proper,  on  the  authority  of  Frings 
V.  Pierce- Arrow  Motor  Co.,  182  A  pp.  Div.  445, 
169  N.  Y.  Supp.  309,  and  Valentine  v.  Sher- 
wood Metal  Working  Co.,  189  App.  Div.  410, 
178  N.  Y.  Supp.  494.     AU  concur. 


In  the  Matter  of  the  application  of  James 
Winfred  BEID,  for  admission  to  the  bar  (from 
the  State  of  Kansas).  (Supreme  Court,  Appel- 
late Division,  Second  IDepartment.  June  27, 
1921.)    Application  granted. 


Philip  H.  BEID  and  Solomon  B.  MandelL 
etc.,  appellantB-respondents,  v.  PRODUCTS 
MANUFACTURING  COMPANY,  respondent- 
appellant.  (Supremo  Court,  Appellate  Division, 
Second  Department.  June  17, 1921.)  Judgment 
UDanimously  affirmed,  and  stay  vacated,  with- 
out costs.     No  opinion. 


Philip  H.  REID  and  Solomon  B.  MandelL 
etc.,  appellants-respondents,  v.  PRODUCTS 
MANUFACrrURING  COMPANY,  respondent- 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  27,  1921.)  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  de- 
nied, and  stay  continued  until  and  including 
July  13.  1921,  to  enable  application  to  be  made 
to  the  Court  of  Appeals.  Motion  for  reargument 
denied. 


Morris  RBSISKIN,  r^pondent,  v.  CHARLES 
GOELL  CONSTRUCTION  COMPANY  and 
Charles  Bennett  Construction  Company,  appel- 
lants. (Supreme  Court,  Appellate  Division,  Soc- 
ont  Department.  June  24,  1921.)  Jud^ent 
unanimously  affirmed,  with  costs.    No  opinion. 


In  the  matter  of  the  claim  of  David  RBIS* 
LING  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respt.,  v.  BREW- 
STER &  CO.,  employer,  and  Einplovers'  Mutual 
Insurance  Company  of  New  xork,  insurance 
carrier,  applts.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  July  7,  1921.) 
Award  unanimously  affirmed. 


In  the  matter  of  the  claim  of  Isabella  RES- 
LAY  for  compensation  under  the  Workmen's 
Compensation  Law,  for  the  death  of  Frank 
Belay,  claimant  respt,  v.  REID  ICB  CREAM 
COMPANY  and  Maryland  Casualty  Company, 
insurance  carrier,  applts.  (Supreme  Court.  Ap- 
pellate Division,  Third  Department.  July  7, 
1921.)  Award  reversed,  and  claim  dismissed, 
on  the  authority  of  CEsau  v.  BJ.  W.  Bliss  CJo., 
224  N.  Y.  701,  121  N.  B.  802;  188  App.  Div. 
385,  177  N.  Y.  Supp.  203.    AU  ooncar. 


Margaret  B.  BBMINGTON,  respt,  v.  Wil- 
liam H.  BARRETT,  as  president  of  Adams  Ex- 
press Co.,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  July  1,  1921.) 
'Motion  for  reargument  denied,  with  (10  costs. 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 


Stuart  ROBSON  v.  Winchdl  SMITH  et  al., 
impFd,  etc.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  July  8. 1921.)  Motion 
denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  summary  proceedings  by 
ROCKAWAY  POINT  COMPANY,  Inc.,  re- 
spondent, V.  Sophie  FRIBERG,  appeUant  etc. 
Action  No.  1.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  June  27,  1921.) 
Motion  for  stay  denied,  without  costs.  See,  al- 
so, —  App.  Div.  — ,  189  N.  Y.  Supp.  936. 


Joseph  M.  ROMAN  and  Herbert  Callman, 
respondents,  v.  James  Stewart  HEBRMAN,  ap- 
pellant    (Supreme  Court  Appellate  Division, 
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Second  Department.  July  22, 1921.)  Judgment 
and  order  unanimously  amrmed,  with  costs.  No 
opinion. 

Charles  H.  ROSE,  respt.,  v.  Town  of  CCWK- 
LIN,  applt  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  July  7,  1921.)  Judg- 
ment and  order  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event  on  the 
ground  that  the  verdict  is  excessive,  unless  the 
plaintiflP  stipulates  to  reduce  the  verdict  to 
$8,000,  in  which  case  the  judgment  is  modified 
accordingly,  and.  as  so  modified,  judgment  and 
order  unanimously  affirmed,  without  costs.  The 
court  deems  that  the  above  reduction  in  the 
verdict  renders  it  unnecessary  to  determine  as 
to  the  propriety  of  the  claim  for  the  children  s 
services,  and  interest ;  the  court  considering  that 
those  items  are  included  in  the  amount  deducted 
from  the  recovery.  All  concur.  Kiley,  J.,  not 
sitting.  

Frederick  L.  ROTH,  appellaiit,  v.  John 
SOHOLL,  Elliott  J.  Smith,  and  George  W. 
Weekes,  Jr.,  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  fA 
1921.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


Rose  RUKASIN,  respondent,  v.  Nathan  HAR- 
RISON, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  24,  1921.) 
Order  of  the  County  Court  of  Kings  County  r^ 
versed,  with  $10  costs  and  disbursements,  and 
defendant's  motion  for  judgment  on  the  plead- 
ings granted,  with  $10  costs,  upon  the  ground 
that  the  complaint  and  bill  of  particulars  charg- 
ed merely  that  defendant  permitted  the  alleged 
defect  in  the  sidewalk  in  front  of  his  premises  to 
continue,  and  not  at  all  that  he  performed  any 
affirmative  act  which  caused  the  defect.  See 
Krebs  v.  Heitmann,  104  App.  Div.  173,  93  N. 
Y.  Supp.  542.  Blackmar,  P.  J.,  and  Mills, 
Rich,  Kelly,  and  Manning,  JJ.,  concur. 


In  the  matter  of  the  claim  of  Tony  SANSE- 
NERA  for  compensation  under  the  Workmen's 
Compensation  I^w,  respt.,  v.  WHITE  FIRE- 
PROOF CONSTRUCTION  COMPANY,  em- 
ployer, and  Travelers*  Insurance  Company,  in- 
surance carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  July  7, 
1921.)    Award  unanimously  affirmed. 


Edward  SCHAFER,  respt,  v.  CITY  OF 
NEW  YORK  et  al..  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  July  1, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Bruno  SCHIDIj  v.  SOHNITZEJR  STATE 
BANK  et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department  March  7, 1921.)  See 
memorandum. 


Benjamin  SCHNEIDER,  respondent,  t.  S. 
SILBERSTEIN  &  SON,  Inc.  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  24,  1921.)  *  Application  denied, 
with  $10  costs. 

O.  P.  Hugo  SOHOELLKOPF,  respt.,  v. 
MOERLBACH  BREWING  CO.,  applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment July  1,  1921.)  Judgment  (184  N. 
x.  Supp.  267)  affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  claim  of  Bertha 
SCHOLTZHAUER,  dependent  mother,  and  de- 
pendent sisters,  on  acicount  of  the  death  of  Irma 
Dale  Scholtzhauer,  deceased,  for  compensation 
under  the  Workmen's  Compensation  Law, 
claimants,  respts.,  v.  C.  &  L.  LtWCH  COMPA- 
NY, employer,  and  Zurich  General  Accident  and 
Liability  Insurance  Co.,  Ltd.,  insurance  carrier, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department  July.  7,  1921.)  Motion 
denied. 

Ethel  SCHUBERT,  etc.,  respondent,  v.  NEW 
YORK  HIPPODROME  CORPORATION,  ap- 
pellant. (Supreme  Court.  Appellate  Division. 
Second  Department  June  24, 1921.)  Judgment 
and  order  unanimously  affirmed,  with  costs.  No 
opinion. 

Abraham  H.  SCHWARTZ,  respondent,  v. 
Howard  B.  BULLARD  and  others,  appellants. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. July '22,  1921.)  Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 


John  Winfield  SCOTT,  respondent,  ▼.  Charles 
D.  BARRY  et  al.,  copartners,  etc.,  appellants. 
(Supreme  Court  Appellate  Division,  Second 
Department.  July  22,  1921.)  Judgment  and 
order  unanimously  affirmed^  with  costs.  No 
opinion. 

Munson  G.  SHAW  et  al.  v.  MILTON  MAN- 
UFACTURING CO.,  Ltd.  (Supreme  Court, 
Appellate  Division,  First  Department  July  8, 
1021.)  Motion  denied,  with  |10  costs.  Order 
filed. 


In  the  matter  of  the  claim  of  Vincenzo  SIC- 
CARDI  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respt,  v.  AT- 
LANTIC MACARONI  CO.,  employer,  and  Zu- 
rich General  Accident  &  Liability  Insurance 
Co.,  Ltd.,  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
July  7,  1921.)    Award  unanimously  affirmed. 


Abram  SI  DM  AN,  an  infant,  b^  Jacob  Sidman 
as  guardian  ad  litem,  applt,  v.  Richard  STE3PH- 
ENS,  Thomas  Stephens,  and  James  Stephens. 
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doinir  business  under  the  firm  name  and  style  of 
J.  Stephens  &  Sons,  respts.  (Supreme  Court, 
Appellate  Division,  Third  Department  July  7. 
1921.)  Judgment  affirmed,  with  costs.  All 
concur,  except  John  M.  B^ellogg,  P.  J.,  who 
<<ispents. 

Jacob  SILFEN  and  Lena  Silfen,  appellants, 
V.  Sadie  ELLMAN  et  al.,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  22,  19210  Judgment  of  the 
County  Court  of  Kings  County  reversed,  and 
new  trial  ordered  in  said  court,  costs  to  abide 
the  event,  upon  the  ground  of  irregularity  in 
the  trial,  in  that  the  judgment  was  partially 
based  upon  affidavits  which  are  not  in  the  evi- 
dence. Blackmar,  P.  J.,  and  Rich,  Putnam, 
Kelly,  and  Jaycoz,  JJ.,  concur. 


Hennan  SIMON,  appellant,  ▼.  COMMER- 
CIAL, CASUALTY  INSURAJJCB  COMPANY, 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  24, 1021.)  Ap- 
plicaUon  denied,  with  $10  costs. 


WiUiam  B.  SISSLER  v.  Charles  DU  BOURG 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  July  8.  1921.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellants  comply  with  terms  of  order.  Order 
filed. 


Joseph  SKOLNY  et  al.,  Respts..  v.  Sidney 
HILLMAN,  indiv.  and  as  general  president, 
etc.,  et  al.,  Applts.  (two  cases).  (Supreme 
Court.  Appellate  Division.  Urst  Department. 
July  25.  1921.)  Orders  (114  Misc.  Rep.  571. 
187  N.  Y.  Supp.  706)  affirmed,  vnth  $10  costs 
and  disbursements.  No  opinion.  Dowling,  J., 
dissents.    Order  filed. 


James  SLATTERY,  an  infant,  by  John  Slat- 
teryw  his  guardian  ad  litem,  respondent,  v. 
HERBSTCWs-B  REALTY  COMPANY,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  22, 1921.)  Jud|gment  and 
order  affirmed,  with  costs.  No  opinion.  Rich 
and  Jaycoz,  JJ.,  concur.  Putnam,  J.,  concurs, 
on  the  ground  that  the  question  of  a  nuisance 
was  a  matter  for  the  jury,  and  the  verdict  was 
sustained  by  the  effort  to  cover  the  spindle  with 
a  box  before  the  accident  Kelly,  J.,  dissents, 
on  the  ground  that  the  facts  did  not  justify  the 
finding  that  the  spindle  in  question  constituted 
a  nuisance.  MacRae  v.  Chelsea  Fibre  Mills, 
145  App.  Div.  588.  130  N.  Y.  Supp.-339.  With 
him  Blackmar,  P.  J,„  concurs. 


partment  July  22.  1921.)  Judgment  and  order 
affirmed,  with  cost&  No  opinion.  Rich  and  Jay- 
cox,  JJ.,  concur.     Putnam,  J.,  concurs,  on  the 


ground  that  the  question  of  a  nuisance  was  a 
matter  for  the  jury,  and  the  verdict  was  sus- 
tained by  the  effort  to  cover  the  spindle  with  a 
box  before  the  accident  Kelly,  J.,  dissenta,  on 
the  ground  that  the  facts  did  not  justify  the 
finding  that  the  spindle  in  question  constituted  a 
nuisance.  MacRae  v.  Chehiea  Fibre  Mills,  145 
App.  DiV:  588,  180  N.  W.  Supp.  339.  With  him 
Blackmar,  P.  J.,  concurs. 


Delancey  T.  SMITH  et  al.  v.  Winder  E. 
GOLDSBOROUGH.  (Supreme  Court.  Appel- 
late Division,  First  Department  July  8,  1921.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Mary  SMrPH,  individually  and  as  executrix, 
etc.,  of  Sidney  J:  Smith,  deceased,  appellant,  ▼. 
Sarah  A,  JOHNSON,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  22,  1921.)  Judgment  unanimously  af- 
firmed, virith  costs.    No  opinion. 


SMYRNA  THEATRE  COMPANY,  respond- 
ent, V.  Charles  J.  MISSIR.  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment July  22,  1921.)  Motion  denied, 
without  costs. 


In  the  Matter  of  the  application  for  the  vol- 
untary dissolution  of  the  SONS  OF  ABRAHAM 
ASSOCIATION,  Inc.  (Supreme  Court.  Appel- 
late Division,  Second  Department  June  17, 
1921.)  Order  affirmed,  without  costs.  No  opin- 
ion. Blackmar,  P.  J.,  and  Mills,  Rich»  Kelly, 
and  Manning,  JJ.,  concur. 


In  the  Matter  of  the  application  for  volun- 
tary dissolution  of  the  SONS  OF  ABRAHAM 
ASSOCIATION,  Inc.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  24. 
1921.)  Motion  for  reargument  granted,  and 
case  set  down  for  the  first  Monday  of  the  Oc- 
tober, 1921,  term. 


In  re  AppKcation  of  the  SOUTH  BUFFALO 
RAILWAY  CO.  for  leave  to  construct  road,  etc. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment July  1,  1921.)  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied  with  $10 
costs. 


Matter  of  Rosa  E.  SPANG,  deceased.  (Su- 
preme Court,  Appellfite  Division,  First  Depart- 
ment July  8,  1921.)  Motion  for  stay  grant- 
ed.   Settle  order  on  notice. 


Paul  SPATA,  as  guardian  ad  litem  of  Nich- 
olas Spata,  appellant,  v.  Arthur  M.  FRANK- 
EL,    respondent      (Supreme   Court,   Appellate 
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Division,  Second  Department.  June  24,  1921.) 
Judgment  and  order  of  the  County  Oonrt  of 
Queens  County  unanimously  affirmed,  with 
costs.    No  opinion. 


In  the  matter  of  the  claim  of  Spencer 
SPAULDING  for  compensation  under  the 
Workmen's  Oompensatiofa  Iaw.  claimant, 
respt.,  V.  INTERNATIONAL  TIME  RECORD- 
ING CO.,  employer,  and  American  Mutual  Li- 
ability Insurance  Company, '  insurance  carrier, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department  July  7,  1921.)  Award 
unanimoudy  affirmed. 


Augusta  M.  SPERRX,  appellant,  ▼.  Theo- 
dore L  UNDERHILL,  as  administrator,  and 
another,  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  24, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J., 
and  Mills,  Rich,  Kelly,  and  Manning,  JJ.,  con- 
cur. 

^  In  the  Matter  of  David  SPIRO,  an  attorney. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  17,  1921.)  Proceedings  dis- 
missed. We  regard  the  report  of* the  official 
referee  as  equivalent  to  a  decision  that  the 
charge  was  not  established,  and  we  do  not  find 
ourselves  able,  upon  the  record,  to  reach  any 
other  conclusion. 


Edward  SPRINGMAN,  respondent,  ▼.  Louis 
SACK,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  17,  1921.) 
Judgment  of  the  County  CJourt  of  Nassau 
County  affirmed,  with  costs.  No  opinion. 
Blackmar.  P.  J.^  and  Rich  and  Jayct)x,  JJ., 
concur.    Kelly  and  Manning,  JJ.,  dissent 


Harvey  B.  SPROUL,  respondent,  ▼.  Samuel 
BESICIN,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  July  22, 
1921.)  Judgment  unauimously  affirmed,  with 
costs.  No  opinion.  See,  also,  179  App.  Div. 
275,  166  N.  Y.  Supp.  606. 


In  the  Matter  of  the  application  of  Henry  P. 
STAMLBR  for  a  writ  of  peremptory  manda- 
mus V.  GRAPHIC  ARTS  CO.,  etc.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July  1,  1021.)  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied,  with  $10  costs. 


In  the  Matter  of  the  application  of  Mylea 
W.  STANDISH  for  a  writ  of  habeas  corpus  to 
brinp  up  the  body  of  Mary  Elizabeth  Standish, 
an  infant  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  July  22.  1921.) 
Motion  granted,  except  as  to  costs.  Settle  or- 
der, with  proper  recitals  of  fact,  instead  of 
findings,  before  Mr.  Justice  Jaycoz. 


Victoria  STANIBWSKI,  respt^  ▼.  Jolm  J. 
JOHNSTON,  applt  (Supreme  Coort,  Appel- 
late Division,  Fourth  Department  July  1. 
1921..)  Judgment  affirmed,  with  costs.  All 
concur,  except  Davis,  J.,  who  dissents,  and 
votes  tor  reversal  upon  the  ground  that  the 
plaintiff  was  a  beneficiary  of  the  fraud,  was  nrt 
an  innocent  purchaser  for  value,  that  the  fraud 
has  not  been  purged,  and  that  Uie  court  afaould 
leave  the  parties  where  it  finds  them. 


In  the  Matter  of  the  applicatioii  of  Grattan 
T.  STANFORD,  for  admission  to  the  bar 
(from  the  State  of  Kansas).  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
27,  1921.)     Application  granted. 


Jennie  Laura  J.  STARKE-BELE^AP,  re- 
spondent, V.  NEW  YORK  CENTRAL  BAIL- 
ROAD  COMPANY,  appellant  (Supreme 
Court.  Appellate  Division.  Second  Department 
July  22,  1921.)  Motion  for  leave  to  appeal  to 
the  0)urt  of  Appeals  granted. 


Louise  STEIDLB.  respondent,  ▼.  S.  WAN- 
DER &  SON'S  CHEMICAL  COMPANY, 
Inc.,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  June  17,  1921. > 
Order  affirmed,  with  $10  costs  and  disburse 
ments.  No  opinion.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Kelly,  and  Manning,  JJ.,  concur. 


In  the  matter  of  the  claim  of  Lewis  STONE 
for  compensation  under  the  Workmen's  Com- 
pensation Law,  claimant,  respt,  v.  MARSHALL 
BULL  STUDIO,  employer,  and  Commercia' 
C!asualty  Insurance  Company,  insurance  earner, 
applts.  (Supreme  Court,  Appellate  Division 
Third  Department  July  7,  1921.)  Award 
unanimously  affirmed,  on  the  authority  of  Sco- 
ville  V.  Tolhurst  Machine  Works,  193  App.  Div. 
606,  184  N.  Y.  Supp.  608,  affirmed  231  N.  I. 
— ,  132  N.  E.  — . 


William  A.  STREET,  as  surviving  trustee, 
etc.,  V.  Alice  Lee  POST  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  July 
8,  1921.)  Motion  granted ;  questions  certified : 
order  fiied. 


STRTJOTURAL  ENGINEERING  CORPO- 
RATION V.  Edward  T.  KENNARD.  (Su- 
preme Court,  Appellate  Division,  First  Depan- 
ment  July  8,  1921.)  Motion  denied,  witb 
$10  costs.    Order  filed. 


SUSQUEHANNA  STEAMSHIP  CO.,  Inc. 
▼.  A.  O.  ANDERSON  &  CO.,  Inc.  (Supreme 
Court.  Appellate  Division,  First  Department 
July  8,  1921.)     Motion  denied,  with  $10  costs 

Order  filed. 
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Hiram  J.  SWAN,  reapt.,  ▼.  OLBNFIELD  & 
WBSTE3KN  BAILROAD  CO.,  applt.  (Sti- 
preme  Court,  Appellate  Diyision,  Fourth  De- 
partment. Jtily  1,  1921.)  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 


In  the  Matter  of  the  petition  of  Hannah 
TAYLOR,  to  prove  the  last  will  and  testament 
of  Charles  O.  Taylor,  deceased.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  22,  1921.)     Motion  denied,  without  costs. 


Joseph  A.  TAYLOR,  respondent,  t.  ELLS- 
WORTH BUILDING  CORPORATION  and 
Clarence  S.  Whiting,  appellants,  and  Arthur 
W.  Dennen,  defendant.  (Supreme  Court,  Ap- 
pollnte  Division,  Second  Department  July  22, 
1921.)  Motion  for  stay  granted,  on  condition 
that  the  appeal  be  perfected  and  argued  on 
Monday,  October  8,  1921;  otherwise,  motion 
denied,  with  $10  costs. 


In  the  matter  of  the  claim  of  George  H. 
TERRY,  deceased,  and  Oatherine  Terry,  ad- 
mitiistratriz  of  the  goods,  chattels,  and  credits 
of  the  late  George  H.  Terir,  for  compensation 
under  the  Workmen's  CJomoensation  Law, 
y.  GENERAL  ELECTRIC  COMPANY,  applt 
(Supreme  Court,  Appellate  Division,  Third  D^ 
partment  July  f,  1921.)'  Award  affirmed. 
All  concur,  except  van  Kirk,  J.,  who  dissents. 


Albert  L.  THOMPSON,  respondent,  t.  Jacob 
H.  LEO,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  ITJ  1921.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  and  Mills, 
Rich,  Kelly,  and  Manning,  JJ.,  concur. 


Alexander  THOMPSON,  ex'r,  etc.,  respt.  ▼. 
TRAVELERS*  INS.  CO.,  etc.,  applt  Su- 
preme CJourt,  Appellate  Divisi<»,  Fourth  De- 
partment July  1,  1921.)  Judgment  and  orders 
affirmed,  with  costs.    Au  concur. 


Frederick  C.  THURBER,  respondent,  ▼. 
Addie  M.  LOSEE,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
22,  1921.)  Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  ap]>ellant  to 
abide  the  event,  upon  the  ^ound  that  the  rule 
excluding  personal  transactions  with  a  deceased 
party  was  violated  upon  the  trial.  Blackmar,  P. 
J.,  and  Mills,  Rich,  Kelly,  and  Manning,  J  J., 
concur.  See,  also,  192  App.  Div.  148, 182  N.  Y. 
Supp.  623. 

•  Zachariah  L.  TOMPKINS,  respt,  ▼.  Edward 
F.  CX>LE,  impleaded  with  another  deft,  applt 
(Supreme  Court,  Appellate  Division,  Fourth  Db- 
partment.  July  1,  1921.)  Judgment  affirmed, 
with  costs.    AU  concur. 
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In  the  matter  of  the  dalm  of  James  V.  TOR- 
RE Y  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant  applt  and  respt, 
V.  MATTBAWAN  MANUFAOTURING  CO., 
employer,  and  American  Mutual  Liability  In- 
surance Company,  applts.  and  respts.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment July  7,  1921.)  Decision  in  the  inter- 
ests of  justice  reversed,  and  the  matter  remitted 
to  the  Commission,  to  take  further  proof  as  to 
the  cause  of  the  injury  and  the  iniection,  and 
make  such  determination  aa*  justice  requires,  on 
the  authority  of  Scoville  v.  Tolhurst  Machine 
Works,  193  Add.  Div.  606*  184  N.  Y.  Supp. 
008,  affirmed,  231  N.  Y.  — ^  132  N.  B.  — . 
All  concur.  m 

In  the  Matter  of  theprobate  of  a  paper  pro- 
pounded as  the  last  WILL  and  testament  of 
Eugene  TYMESON,  deceased.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
17,  1921.)  Motion  denied,  without  costs,  and 
without  prejudice  to  an  application  to  the  Sur- 
rogate's Court  of  Westchester  Couaty.  See, 
also,  186  N.  Y.  Supp.  659;  114  Misc.  Rep.  643, 
187  N.  Y.  Supp.  — 


David  J.  TYSEN  ..  , 

CEDAR  GROVE  BEACH , 

respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  17, 1921.)  Mo- 
tion denied,  without  costs. 


et    aL,    appellants,    v. 
CORPORATION, 


Careline  UNGBR,  as  administratrix,  etc^  of 
Jy?T^  Unger,  deceased,  respondent,  v.  BELT 
LIKE  RAILWAY  CORPORATION  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  24,  1921.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Black- 
mar, P.  J.,  and  Rich,  Jaycox,  and  Manning,  J  J., 
concur.  Kelly,  J.,  votes  to  reverse,  on  the 
ground  that  the  court  committed  error  in  read- 
ing to  the  jury  from  the  opinion  of  this  court 
on  the  former  appeal.  See,  also^  182  App.  Div. 
695,  169  N.  Y.  Supp.  10^4. 


IJNITBD  (X>RK  FLOORING  COMPANY, 
respondent,  v.  P.  J.  CARLIN  CONSTRUC- 
TION COMPANY  and  others,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  24,  1921.)  Motion  for  reargu- 
ment  denied,  with  $10  costs. 


UNITED  STATES  PLYWOOD  CO.,  Inc.,  v. 
Nathan  GOLDSMITH  et  al.  (Supreme  Court. 
Appellate  Division,  First  Department  July  8, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


UNITED  STATES  TITLE  GUARANTY 
COMPANY,  respondent  v.  Arthur  A.  BROWN, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  27^  1921.)  Motion 
for  reargument  denied.  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied  as  un- 
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necesBary.     Matter  of  City  of  N.  Y.,  White 
Plains  Road,  224  N.  Y.  454, 121  N.  B.  354. 


UNITED  STATES  TITLE  GUARANTY 
COMPANY,  appeUant,  v.  Prank  NOVOTNY,  re- 
spondent. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  24,  1921.) 
Judsfment  unanimously  affirmed,  with  costs.  No 
opimon. 


UNITED  STATES  TRUCKING  CORP'N  v. 
DANIELS,  HALVEY  &  KENNEDY,  Inc., 
imi^'d,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  July  8,  1921.)  Motion 
for  stay  denied,  with  $10  costs,  and  temporary 
stay  vacated.    Order  filed.. 


Etta  M.  VAN  WAGNER,  as  executrix,  etc.,  of 
George  E.  B.  Van  Wagner,  deceased,  respondent, 
V.  Daisy  ELMENDORF,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  17,  1921.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


Laura  B.  VOGLER,  respondent,  y.  Nathaniel 
DOYLE,  appellant,  and  another,  defendant. 
Action  No.  1.  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department.  June  24,  1921.) 
Judgment  and  order  reversed,  and  new  trial 
granted,  with  costs  to  abide  the  event.  The 
nnding  of  fact  implied  in  the  verdict  of  the  jury 
that  the  appellant  was  negligent  is  revei*sed,  as 
•contrary  to  the  evidence.  Blackmar,  P.  J.,  and 
Rich,.  KeUy,  and  Jaycox,  JJ.,  concur.  Putnam, 
J.»  votes  for  affirmance. 


John  J.  VOGLER,  respondent,  y.  Nathaniel 
DOYLE,  appellant,  and  another,  defendant. 
Action  No.  3.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  24,  1921.) 
Judgment  and  order  reversed,  and  new  trial 
granted,  with  costs  to  abide  the  event.  The 
finding  of  fact  implied  in  the  verdict  of  the  jury 
that  uie  appellant  was  negligent  is  reversed,  as 
contrary  to  the  evidence.  Blackmar,  P.  J., 
and  Rich,  Kelly,  and  Jaycox,  JJ.,  concur.  Put- 
nam, J.,  votes  for  affirmance. 


Morris  VOLINSKY  and  Jacob  Ginsberg  ap- 
pellants, v.  BUFFALO  INSURANCE  (COM- 
PANY, respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  24,  1921.) 
Judgment  unanimously  affirmed,  with  costs.  No 
opixiion. 


WAITT  CONSTRUCTION  CO.,  Inc.,  t. 
Amanda  CHASE.  (Supreme  Court,  Appellate 
Division,  First  Department  July  8,  1921.) 
Iklotion  granted.    Order  filed. 


Raymond  A.  WALSH  and  Matthew  J.  Walsh, 
Jr.,  copartners,  etc.,  respondents,  ▼.  JAMES 
TALCOTT.  Inc.,  appellant  (Supreme  Court. 
Appellate  Division,  Second  Department  July 
22,  1921.)  Judgment  and  oroer  unanimously 
afilrmed,  with  costs.    No  opinion. 


In  the  matter  of  the  claim  of  Helen  W1SG6, 
alias  Helen  Wiggs,  for  compensation  under  the 
Workmen's  Compensation  Law.  applt,  ▼.  ALLI- 
SON  STORAGE)  &  TRANSETBR  CO..  Inc., 
employer,  and  Globe  Indemnity  Company,  in- 
surance carrier,  respts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  Jmy  7, 
1921.)    Decision  unanimously  affinned. 


Lilly  WEINREB  v.  Samuel  WEINRBB. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  8,  1921.)  Motion  to  dismiss 
appeal  granted,  unless  epnellant  comply  with 
terms  of  order.    Order  filed. 


Sarah  WHITAKBR^  as  administratrix,  etc, 
of  Matthew  Whitaker,  deceased,  respondent  ▼. 
BROOKLYN  CITY  RAILROAD  COMPANY, 
defendant,  and  John  Wilfert  Ck>mpany,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  24.  1921.)  Judgment 
Snd  order  unanimously  affirmed,  with  costs. 
[o  opinion. 


Sarah  WHITAKEIR,  aa  administratrix,  eta, 
of  Matthew  Whitaker,  deceased,  respondent,  v. 
BROOKLYN  CITY  RAILROAD  COMPANY. 
defendant,  and  John  Wilfert  Company,  appel- 
lant (two  cases).  (Supreme  Court,  Appelate 
Division,  Second  Department  July  22»  1921.) 
Motion  denied. 


In  the  matter  of  the  claim  of  Annie  A. 
WHITE,  and  minor  dependent,  for  compensa- 
tion under  the  Workmen's  Compensation  Law 
for  the  death  of  John  G.  White,  applt..  v. 
AMERICAN  SCKJIETY  FOR  THE  PREVEN- 
TION OF  CRUELTY  TO  ANIMALS,  employ- 
er, and  Travelers'  Insurance  Company,  insur- 
ance carrier,  respts.  (Supreme  Court,  Appel- 
late Division,  Third  Department  July  7,  1921.) 
Decision  unanimously  affirmed. 


William  B.  WHITES,  respondent,  ▼.  Nathan 
SCHWEDLTZER  and  Isidor  S.  Schweitzer,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  July  22,  1921.)  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  de- 
nied. Stay  continued,  pending  an  application 
to  that  court 


Adeline  WIDMAYER,  respondent  ▼.  Arthur 
G.  HUMPHRIES,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  June 
27,  1921.)  'Motion  for  stay  granted,  on  condi- 
tion that  the  appeal  be  perfected  and  argued 
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on  Wednesday,  October  5.  1921,  for  which  date 
the  case  is  ordered  upon  tne  calendar ;  otherwise 
motion  denied,  with  $10  costs. 


Ssther  Ik  WILSON,  as  execntrix,  etc,  of 
Charles  Y.  Wilson,  deceased,  respondent,  ▼. 
Charles  A.  ELSBEIIQ,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  22,  1921.)  Judgment  and  order  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event, 
upon  the  ground  that  the  verdict  is  against  the 
weight' of  the  evidence  upon  the  question  wheth- 
er or  not  the  gau2e  was  left  in  the  wound  by  the 
defendant,  the  operating  surgeon.  Mills  and  Jay- 
cox,  JJ.,  concur.  Ricn,  J.,  concurs,  and  also 
votes  to  reverse  upon  the  ground  that  the  find- 
ing that  the  death  was  proximately  caused  by 
leaving  the  gauze  in  the  wound  was  against 
the  weight  of  the  evidence.  Blackmar,  F.  J., 
and  Putnam,  J.,  vote  to  affirm. 


J.  Peter  WIRTH,  respt,  ▼.  Harry  E.  RIS- 
ING, appit  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  July  1,  1921.)  Mo- 
tion to  open  default  denied,  with  $10  costs. 


Mary   J.  WOOD,   as  administratrix  of  the 

foods,  chattels,  and  credits  of  Walstein  H. 
7ood,  deceased,  applt,  v.  Sarah  K.  CLAPP, 
respt  (Supreme  Court,  Appellate  Division, 
Third  Department  Julj  7,  1921.)  Judgment 
unanimously  afiBrmed,  with  costs. 


Clarence  M.  WOOLLtEY  et  al.,  as  ex'rs,  etc, 
applts.,  V.  Carrie  Eleanor  HUTCHINS  et  aL, 
respts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  1,  i921.)  Judgment 
(114  Misc.  Rep.  11,  180  N.  T.  Supp.  769),  so 
far  as  appealed  from,  aifirmed,  with  costs.  All 
concur. 


Jacob  TBLON,  respondent,  v.  Isaac  OHAP- 
RAK  and  William  Slottman,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  24,  1921.)  Judgment  modified, 
by  providing  that  the  matter  be  referred  to 
Hon.  Lester  W.  Clark  as  official  referee,  and  as 
modified,  affirmed,  with  costs  to  the  plamtiff 
payable  by  the  defendant  Slottman.  The 
amount  involved  in  this  controversy  is  so  small 
and  the  financial  condition  o^  the  parties  is 
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such  that  we  think  it  is  a  proper  case  for  an 
official  referee.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jaycox,  and  Manning,  JJ.,  concur. 


Henry  Y(X>S,  an  infant,  v.  THIRD  AVE- 
NUE RAILROAD  CO.  Henry  Yoos  v.  Same. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  8^  1921.)  Motion  denied,  with 
110  costs.    Order  filed. 


Sadie  ZASLAWSKT  et  aL,  as  executrices, 
etc,  V.  Louis  SCHWARTZ.  (Supreme  Court, 
Appellate  Division,  First  Department  July  8^ 
1921.)  Motion  denied,  with  $10  cosU.  Order 
filed. 


Martin  ZIMMERMAN  v.  William  B.  HAW- 
KINS. (Supreme  Court,  Appellate  Division, 
First  Department.  July  8,  1921.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


In  the  Matter  of  the  application  of  Bmil  N. 
ZOLLA,  for  admission  to  the  bar  (from  the 
State  of  Illinois).  (Supreme  0>urt,  Appellate 
£>ivi8ion(  Second  Department  June  27,  1921.) 
Application  granted. 


MarU  ZUBUO,  respt,  v.  Frank  HUNGER- 
FORD,  applt.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  7,  1921.)  Order 
affirmed,  with  $10  costs  and  disbursements.  All 
concur,  except  Kiley,  J.,  who  dissents,  on  the 
ground  that  notice  of  the  hearing  at  the  inquest 
should  have  been  given  as  provided  by  section 
1219  of  the  Code  of  Civil  Procedure. 


Before  State  Industrial  Commission,  Re- 
spondent In  the  Matter  of  the  Claim  of  Meyer 
LEDBRSON,  Respondent,  for  Himself,  for  In- 
juries Sustamed,  under  the  Workmen's  Com- 
pensation Law,  V.  CASSIDY  &  DORFMAN, 
Employer,  and  Royal  Indemnity  Company,  In- 
surer, Appellants.  (Supreme  Court  Appellate 
Division,  Third  Department.  May,  1920.)  De- 
cision amended  so  as  to  read  as  follows:  Award 
reversed,  and  matter  remitted  to  the  Commis- 
sion for  its  further  consideration.  Opinion  by 
John  M.  Kellogg,  P.  J.  All  concur,  except  Ki- 
ley,  J.,  dissenting,  with  a  memorandum.  Re- 
ported in  195  App.  Div.  613, 187  N.  Y.  Supp.  50. 


End  or  Cases  ir  Vol.  189 
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It  Supplementf  the  Beeennial  DIseftf,  the  Key-Nnmher  Seriei  and 
Prior  Reporter  Volume  Indez-Disefts 


ABATEMENT  AND  REVIVAL. 

v.    DEATH   OF   PARTY   AND  RBVIVAIi   OF 
ACTION. 

(A)  Abatement  or  SnrrWal  of  Aetion. 

^=»54  (N.Y.Sup.)  Action  fop  blindness  from 
drinking  poisoned  whisky  abates  on  death  of 
seller.— Harkins  v.  Provenzo,  258. 

ACCOUNT. 

II.  PROCBE2DING8   AND  RBLIEF. 

^=s>l2  (N.Y-Sup.)  Equity  has  jurisdiction  over 
accounting,  where  plaintiff  did  not  know  facts 
from  which  damages  could  be  computed.— De 
MiUe  Co.  V.  Casey,  275. 

ACCOUNT  STATED. 

^=:»l  (N.Y.Sup.)  Bill  for  legal  services  held  a 
proper  subject  for  an  account  stated;  "etc."— 
Cooper  V.  Conklln,  552. 

^=s>2  (N.Y.8up.)  Acquiescence  by  client  in  bill 
for  legal  services  held  not  to  give  rise  to  an  ac- 
count stated.— Cooper  v.  Conklin,  552. 

ACKNOWLEDGMENT. 

IV.  PlifiADING  AND  BVIDCNCB. 

€=>59  (N.Y.Sup.)  Certificate  presumed  to  be 
true.- Kelly  v.  Kelly,  804. 

Notary  presumed  to  have  ascertained  facta 
stated  in  certificate.— Id. 

^=:^2(2)  (N.Y.Sup.)  Certificate  not  over- 
thrown by  unsupported  testimony  of  interested 
witness.— Kelly  v.  Kelly,  804. 
^=:»62(4)  (N.V.Sup.)  Denial  of  execution  htld 
not  to  overthrow  certificate  supported  by  tes- 
timony of  notary  and  witness.— Kelly  v.  Kelly, 
804. 

ACTION. 

See  Abatement  and  Revival. 

II.   NATURE   AND   FORIH. 

'®=>25(4)  (N.Y.Sup.)  Equitable  defense  availa- 
ble in  law  action  on  contract. — Tracy  Develop- 
ment Co.  V.  Empire  Gas  &  Electric  Co..  836. 
<g=>27(2)  (N.Y.Sup.)  Action  for  blindness 
from  drinking  poisoned  whisky  is  for  personal 
injuries,  though  arising  from  contract.— Har- 
kins V.  Provenzo,  258. 

^=»30  (N.Y.Sup.)  Redress  for  injuries  from 
careless  operation  of  freight  elevator  action 
for  negligence,  and  not  nuisance.- McDonnell 
V.  Gerken,  224. 

III.   JOINDBR,   SPLITTING,    CONSOLIDA- 
TION,  AND   SBVGRANCB. 

«=>38(4)  (N.Y.Sup.)  Separate  libels  constitute 
separate  causes  or  action.— Pignatelli  v.  Press 
Pub.  Co.,  524. 

189  N.Y.S.-68 


ADJOINING  LANDOWNISRS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Seamen:  Shipping. 

I.  JURISDICTION. 

€=»!  (N.Y,Sup.)  Law  saving  remedies  under 
state  Workmen!s  Compensation  Law  for  mari- 
time injuries  unconstitutional  as  applied  to  ship- 
building and  repairing  in  dry  dock. — Danielsen 
V.  Morse  Dry  Dock  &  Repair  Co.,  410. 
©=>2  (N.Y.Sup.)  Stevedore's  common-law 
rights  against  negligent  employer  not  affected 
by  maritime  lien.— Malukas  v.  Overseas  Ship- 
ping Co.,  13. 

^=92  (N.Y.$iip.)  Action  in  personam  arising 
from  maritime  tort  may  be  brought  in  federal 
or  state  court  having  common-law  remedy.— 
Kennedy  v.  Cunard  S.  S.  Co.,  402. 

State  court  may  try  case  of  maritime  tort. 
-Id. 

^=>4  (N.Y.Sup.)  Ship  in  navigable  waters 
when  in  dry  dock  for  repairs. — Danielsen  v. 
Morse  Dry  Dock  &  Repair  Co.,  410. 
€==>I3  (N.Y.8up.)  Workmen's  Compensation 
Law  cannot  be  read  into  maritime  contract  of 
employment.- Kennedy  v.  Cunard  S.  S.  Co.,  402. 
€r:=>l8  (N.Y.Sup.)  Jurisdiction  in  tort  cases  de- 
pends on  place  or  commission. — Kennedy  v.  Cu- 
nard S.  S.  Co.,  402. 

Torts  on  high  seas  or  navigable  waters  are 
of  admiralty  cognizance.— Id. 
<S=>I8  (N.Y.Sup.)  Liability   for   maritime   tort 
enforceable  in  state  courts. — Danielsen  v.  Morse 
Dry  Dock  &  Repair  Co.,  410. 
€x=»20  (N.Y.Sup.)  Longshoreman,    injured    on 
vessel  engaged  in  foreign  commerce,  cannot  re- 
cover under  Workmen's  Compensation  Law. — 
Kennedy  v.  Cunard  S.  S.  Co..  402. 
^==>20    (N.Y.Sup.)    Workmen's     Compensation 
Law  inapplicable  to  maritime  tort.— Danielsen 
V.  Morse  Dry  Dock  &  Repair  Co.,  410. 


II.  RIZMESDIES 


IN   PBRSONAm  AND 
RIQM. 


IN 


^=:»26  (N.Y.Sup.)  Longshoreman,  injured  while 
loading  vessel  on  navigable  waters,  may  pro- 
ceed in  rem  or  in  personam. — Kennedy  v.  Cu- 
nard S.  S.  Co.,  402. 

Liabilities  under  maritime  law  cannot  be 
changed  by  state  law,  nor  common-law  liability 
substituted.— Id. 

State  court  may  try  case  of  maritime  tort, 

(1) 
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but  rules  of  maritime  law  govern  questions  of 
liability.— Id. 

^=»3I  (N.Y.Sup.)  Contributory  neglifjence  goes 
to  apportionment  of  damages  in  admiralty  cas- 
es.—Kennedy  V.  Cunard  S.  S.  Co.,  402. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

I.  DISABILITIES. 

<g=>9  (N.Y^up.)  Real  property  of  decedent 
passed  to  heirs  who  possessed  inheritable  blood 
by  virtue  of  citizenship.— Rossi  v.  Gentile,  145. 

ANIMALS. 

<S==>88  (N.Y.Sup.)  Determination  of  department 
of  farms  and  markets  on  claim  for  damages 
done  by  dogs  not  reviewable  by  courts.— People 
ex  rel.  Dawley  v.  Wilson,  585. 

APPEAL. 

See  Criminal  Law,  <S=»1072-1192. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

III.  DBGisioNs  reviewable:. 

(E)   Nature,  Scope,  and  Effect  of  Deciiiioii. 

^=s>ll3(l)  (N.Y.Sup.)  Order  denying  motion 
to  vacate  order  not  appealable. — ^Weiner  ▼. 
Spielman,  97. 

V.  presentation    and    reservation 

IN   LOW^ER   COURT   OF   GROUNDS 
OF   REVIE^W. 

(B)    Objections  and   Motions,  and   Ralinfcn 
Thereon. 

(@=>I92(I)  (N.Y.Sup.)  Too  late  on  appeal  to 
urge  defects  in  pleading. — Rosing  v.  Parkside 
Mills,  86. 

<©==>!  93 (5)  (N.Y.Sup.)  Absence  of  allegation 
not  ground  for  reversal  in  absence  of  demur- 
rer.—McKee  V.  Robert.  502. 
c©=»l96  (N.Y.Sup.)  Motion  to  strike  defense 
for  insufficiency  may  be  considered,  in  absence 
of  objection.— Hack ensack  Trust  Co.  v.  Hudson 
Trust  Co.,  36. 

<@=59237(4)  (N.Y.)  Motion  for  dismissal  of  com- 
plaint necessary  to  review  of  sufficiency  of  evi- 
dence.—People  V.  Davis.  231  N.  Y.  60, 131  N.  B. 
569. 

<©=»237(5)  (N.Y.)  Motion  for  directed  verdict 
necessary  to  review 'of  sufficiency  of  evidence. — 
People  V.  Davis,  231  N.  Y.  60,  131  N.  B.  560. 

(C)   Exceptions. 

^=>25l  (N.Y.)  Court  of  Appeals  can  review 
only  questions  of  law  raised  by  exceptions  at 
the  trial.— People  v.  Davis,  231  N.  Y.  60,  131 
N.  E.  569. 

<©=>263(l)  (N.Y.Sup.)  Charge  not  applying 
principles  to  facts  held  to  require  new  trial, 
though  not  excepted  to, — In  re  Gilbert,  868. 

X.  RECORD  AND  PROCEEDINGS  NOT  IN 
RECORD. 

(K)   CtneMtions   Presented  for  Reirie^w^. 

(^=9690(3)  (N.Y.Sup.)  Exclusion  of  evidence 
as  not  in  bill  of  particulars  not  reviewable, 
when  bill  of  particulars  not  in  case.— Orben  v. 
State  Investing  Co.,  243. 
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XIII.  DISMISSAL,  -WlTHDRA^WAIi,  OR 
ABANDONMENT. 

€s=>806  (N.Y .Sup.)  Motion  at  Special  Term 
to  declare  appeal  abandoned  for  delay  in  mak- 
ing case  unnecessary,  and  order  unauthorized. 
—Fowler  v.  New  York  Herald  Co.,  217. 

XVI.  REVIEIV. 
(A)   Scope  and  Extent  in  Genexml. 

^s=>863  (N.Y.Sup.)  Character  of  trade  union 
against  which  injunction  is  sought  not  deter- 
mined on  appeal  from  preliminary  hearing.— 
Marks  Arnheim,  Inc.,  v.  Hillman,  369. 

(E)  Presumptions. 

<S=>927(3)  (N.Y.Sup.)  Facts  testified  to  by 
plaintiff  are  to  be  taken  as  true. — Gordon  v. 
Eskreis,  114. 

<$=>927l3)  (N.Y.8UP.)  Nonsuited  plaintiff  enti- 
tled to  most  favorable  inference  which  evi- 
dence permits.— Ellis  v.  Friedlander,  545. 
<@=o927(3)  (N.Y.Sup.)  Appellant  entitied  to 
most  favorable  view  of  testimony.— La  Rose  v. 
Shaughnessy  Ice  Co.,  562. 

<©=>927(3)  (N.Y.Sup.)  Appellant  entitled  to 
most  favorable  view  of  evidence  where  nonsuit 
was  granted.— Schulta  v.  Nicholson,  722. 
<S=5>927(7)  (N.Y.Sup.)  Plaintiff,  on  appeal 
from  judgment  on  a  directed  verdict,  must  have 
most  favorable  inference  from  evidence. — West- 
fall  V.  Leamen,  211. 

<@=:»930(l)  (N.Y.Sup.)  Every  reasonable  in- 
tendment pursued  to  uphold  judgment  right  on 
merits.— Hallenbeck  v.  S.  Wander  &  Sons 
Chemical  Co.,  334. 

(H)  Hnrmless  Error. 

^=» 1 053(6)  (N.Y.Sup.)  In  action  by  buyer  to 
recover  payments  made  on  car  sold,  admission 
of  evidence  indicating  that  seller  had  committed 
misdemeanor  Jield  prejudicial  error. — Gilmore 
V.  Butts,  712. 

<&=9l073(9)  (N.Y.)  Action  of  judge  in  amend- 
ing judgment  to  recite  special  findings  harmiCss 
to  defendants.— Brize  v.  Lisman,  231  N.  Y.  205, 
131  N.  E.  891. 

(J)  Decisions  of  Intermediate  Court*. 

«S=>I083(2)  (N.Y.)  Statement  by  Appellate  Di- 
vision that  it  reverses  on  the  facts  does  not 
necessarily  establish  the  same. — Gould  v.  Equi- 
table Life  Assur.  Soc.  of  the  U.  S.,  231  ?s.  T. 
208,  131  N.  E.  802. 

XTII.  DBTESRMINATION   AXD   DISPOSI- 
TION  OF   UAVSB. 

(B)  Allirnkanee. 

^=s>\  140(1)  (N.Y.Sup.)  A  new  trial  will  be  or- 
dered where  justice  would  be  best  served  there- 
by.-r-Harrison  v.  Hebrew  Community  of  Bor- 
ough Park,  888. 

(D)    ReTersal.  - 

<S=s>l  170(1)  (N.Y.Sup.)  Courts  will  not  permit 
wrong  to  go  unredressed  because  of  slight  tech- 
nical error.— McKee  v.  Robert,  502. 

Judgment  for  plaintiff  held  so  obviously  just 
that  technical  errors  should  not  disturb  it.--Id. 
<8s»M70(7)  (N.Y.SUP.)  Evidence  held  so 
nearly  competent  as  to  justify  judgment,  de- 
spite technical  error.— Hallenbeck  v.  S.  Wan- 
der &  Sons  Chemical  Co.,  334. 
<©=>!  176(1)  (N.Y.Sup.)  Judgment  directed  in 
favor  of  plaintiff  for  undisputed  amount  due.— 
Altman  v.  Yorkville  Hotel,  70. 
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€=9  1177(6)  (N.Y.Sup.)  On  reversal,  new  trial 
necessary,  where  issue  not  passed  on  below.— 
(iolo  Slipper  Co.  v.  Grossman,  91. 
<9=>II77(6)  (N.Y.Sup.)  Judgment  reversed  by 
reason  of  unintelligent  determination  of  issue. 
— Frank  P.  "Wood  Co.  v.  National  Pie  Baking 
Co.,  158. 

XTIII.  LIABILITIES   ON   BONDS  AND 
UNDERTAKINGS. 

<S==>I234(3)  (N.Y.)  Undertaking  held  to  pre- 
scribe maximum,  and  not  to  liquidate  damages. 
— Kmetz  V.  De  Ronde,  231  N.  Y.  255,  131  N.  E. 
907. 

<®=»I234(4)  (N.Y.)  Undertaking  on  appeal  in 
suit  for  specific  performance  held  not  to  cover 
unpaid  taxes.— Kmetz  v.  De  Ronde,  231  N.  Y. 
2r>.5,  131  N.  B.  907. 

<©=>I234(5)  (N.Y.)  Undertaking  held  to  em- 
brace costs  on  appeal. — Kmetz  y.  De  Ronde, 
231  N.  y.  255,  131  N.  E.  907. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  <S=s>730;  Trial,  «s»110-127. 

ARMY  AND  NAVY. 

<e=»34  (N.Y.)  Federal  Soldiers  and  Sailors 
Civil  Relief  Act  was  within  powers  of  Congress. 
— Erickson  v.  Macy,  231  N.  Y.  86,  131  N.  E.  744. 
Federal  relief  act  extends  state's  statute  of 
]imitations.->Id. 

C=>34  (N.Y.Sup.)  Dispossess  warrant  can  issue 
on  judgment  against  defendant  personally  ap- 
pearing without  affidavit  denying  military  serv- 
ice.— People  ex  rel.  Rigoulot  v.  Bume,  916. 

ARREST« 

II.   ON   CRIMINAL   CHARGE3S. 

<@=>63(4)  (N.Y.Sup.)  Officer  justified  in  ar- 
resting defendant  for  possessing  firearm,  in 
absence  of  proof  that  license  had  been  issued. 
—People  V.  Stuyvesant,  232. 
^==>7I  (N.Y.Sup.}  Person  of  accused  may  be 
searched,  and  incriminating  evidence  taken 
from  him.— People  v.  Manko,  357. 

ASSESSMENT. 

See  Taxation,  «=s>348^93. 

ASSIGNMENTS. 

I.  RS:%UI81TES   AND   VALIDITY. 

(A)  Property,  Eatatea,  and  Rifflita  Aa« 
■iirnnble. 

€=>26  (N.Y.Sup.)  Cause  of  action  of  judgment 
creditor  for  refusal  to  honor  garnishment  as- 
signable.—Smith  V.  Bndicott-Johnson  Corpora- 
tion. 673. 

ASSOCIATIONS. 

See  Insurance,  ^=9699. 


III. 


ATTACHMENT. 

PROCEEDINGS 'TO  PROCURB. 


(B)   Aflldavlts. 

<S=>I22(I)  (N.Y.Sup.)  Plaintiff  may  establish 
cause  of  action  by  supplementary  affidavitfi.— 
Willits  &  Patterson  v.  Abekobei  &  Co.,  525. 

ATTORNEY  AND  CLIENT. 

See  Trial,  ®=>110-127. 


I.  THE   OFFICE   OP   ATTORNEY. 

(C)   Saspension  and  Disbarment, 
^»58  (N.Y.Sup.)  Attorney,  failing  to  pa:^  any- 
thing to  client  because  of  dispute  as  to  com- 
pensation, suspended.— In  re  Rose,  543. 

IT.  COMPENSATION   AND   LIEN   OF 
ATTORNEY. 

(B»   Lien. 

<©=»I90(4)  (N.Y.Sup.)  Defendant,  paying  dam- 
ages, presumed  to  retain  enough  to  discharge 
payee's  attorney's  lien.— McKennell  v.  Payne,  7. 

ATTORNEY  GENERAL. 

^=93  (N.Y.)  When  allowance  of  claim  for  com- 
pensation of  special  deputy  Attorney  General 
is  final,  as  affecting  authority  to  audit.— People 
ex  rel.  Rand  v.  Craig,  231  N.  Y.  216,  131  N.  E. 
894 

AUCTIONS  AND  AUCTIONEERS. 

^=>7  (N.Y.Sup.)  Bidder  must  inquire  as  to 
terms  of  sale.— burling  v.  Brinn,  707. 

Have  right  to  change  published  conditions. 
— Id. 

BAILMENT. 

$=:>I6  (N.Y.Sup.)  Unauthorized  reletting  by 
landlord,  holding  keys  for  tenant,  held  a  con- 
ve|rsion  of  tenant's  goods  lost.— Gordon  ▼.  Bs- 
kreis,  114. 

<@=:933  (N.Y.Sup.)  Evidence  held  to  make 
question  of  fact  the  amount  due  for  repairs 
to  automobile.— Moylan  v.  Smith,  200. 

BANKS  AND  BANKING. 

III.  FUNCTIONS  AND   DEALINGS. 
(C)  DepoMltB. 
<e=>l49  (N.Y.8up.)  Allegations    that    indorse- 
ments were  made  by  drawer  and  that  defendant 
was  holder  in  due  course  held  sufficient.— Hack - 
ensack  Trust  Co.  v.  Hudson  Trust  Co.,  36. 

Allegations  of  indorsement  by  consent  of 
drawer  and  payment  by  drawee  to  defendant 
held  to  state  defense.— Id. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  ^=:>699. 

BILLS  AND  NOTES. 

I.  REdUISITES   AND   VALIDITY. 
(P)   Validity. 

^=!>\04  (N.Y.)  Notes  given  to  buy  off  threat- 
ened prosecution  void. — Union  Exch.  Nat.  Bank 
of  New  York  v.  Joseph,  231  N.  Y.  250,  131  N. 
E.  905. 

V.  RIGHTS   AND   LIABILITIES   ON   IN- 
DORSEMENT  OR  TRANSPER. 

(D)   Bona  Pide  PnrcliaaerB. 

^=^9337  (N.Y .Sup.)  Transferee  must  have  had 
actual  knowledge  of  defect,  or  of  facts  show- 
ing bad  faith,  to  have  notice  of  defect.— Vogel 
V.  Pyne,  285. 

C=»373  (N.Y.Sup.)  When    title    to    negotiable 
paper'  is  defective. — Vogel  v.  Pyne,  285. 
«g=»375  (N.Y.Sup.)  Holder  in  due  course  can- 
not recover  on  check  given  for  gambling  debt.— 
Larschen  v.  Lantzes,  137. 

VIII.  ACTIONS. 

<g=>497(5)  (N.Y.Sup.)  Evidence  of  fraud  held 
to  place  burden  of  proof  on  plaintiff  to  show 
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that  her  transferors  acquired  notice  in  good 
faith  for  value.— Vogel  ▼.  Pyne,  285. 
^=>5I9  (N.Y^up.)  Finding  of  certain  purpose 
of  trade  acceptance  held  supported.— Siegel  v. 
Schwarzchild,  556. 

<©=>537(6)  (N.Y.Sup.)  Whether  holder  is  a 
bona  fide  holder  of  notes  for  value  held  for  the 
jury.— Vogel  v.  Pyne,  285. 

Whether  plaintiff  took  notes  without  notice 
of  defect  in  title  held  for  jury.— Id. 

BOUNDARIES. 

I.   DBSCRIPTION. 

^=s>3(8)  (N.Y.Sup.)  Map  held  to  prevail  over 
particular  description  by  distance.— People  v. 
Chateaugay  Ore  &  Iron  Co.,  754. 
(@=>I4  (N.Y.Sup.)  Lands  bounded  by  high-wa- 
ter mark  do  not  run  to  center  of  pond. — Green- 
span V.  Yaple,  115. 

<@=s>l7  (N.Y.Sup.)  High-water  mark  of  dam- 
med  pond  means  that  at  time  of  deed.— Greens' 
pan  V.  Yaple,  115. 

II.  ESVIDESNCE.  ASCERTAINMENT,  AND 
ESSTABLISHMUNT. 

(&=»33  (N.Y.Sup.)  Presumption  grant  extends 
to  center  of  boundary  street. — Shapiro  v.  Al- 
bany Chemical  Co.,  736. 

^=>37(5)  (N.Y.Sup.)  Map  of  township  convey- 
ed on  voluntary  partition  by  owners  held  on  the 
evidence  based  on  actual  size  of  township,  and 
not  on  aroitrary  measurement.- People  v.  Cha- 
teaugay Ore  &  Iron  Co.,  754. 

BOUNTIES. 

^=:>l  (N.Y.8up.)  Subsistence  in  military  serv- 
ice not  added  to  compensation  in  determining 
amount  city  should  pay.— Henn  T.  City  of  Mt. 
Vernon,  851 

BRIDGES. 

I.  BSTABIilSHMBNT,  CONSTRVCTION,  AND 
MAINTBNANCE. 

^=x>3  (N.Y.Sup.)  Approaches  are  part  of 
bridge.— Carbonelli  v.  City  of  Amsterdam,  272. 
<@=>I2  (N.Y.Sup.)  City  cannot  tax  property 
after  having  uniformly  recognized  its  lack  of 
power  to  do  so  under  statutes.^Uarbonelli  T. 
City  of  Amsterdam,  272. 

BROKERS. 

III.   DUTIES    AND   LIABIIilTIESS  TO    ' 
PRINCIPAL.. 

<S==>38(4)  (N.Y.Sup.)  Evidence  held  to  show 
modification  of  stock  and  bonds  contract,  and 
performance  by  buyer.— Oenung  v.  Turner,  684. 
Evidence  held  to  show  market  value  of  stock 
purchased  was  certain  amount— Id. 

IV.   COMPENSATION   AND   LIBN. 

<SXs»49(l)  (N.Y.Sup.)  Engaged  to  procure  ten- 
ant at  fixed  sum  not  bound  to  procure  tenant 
who  would  give  security.— Houghton  v.  Blake, 
90. 

Right  to  demand  security  from  tenant  procur- 
ed by  broker  waived. — Id. 

<S=>62  (N.Y.Sup.)  Entitled  to  commission, 
where  landowner  enters  into  contract  of  sale. 
— Shampanier  v.  Pacific  American  Trading 
Co.,  2. 

^=954  (N.Y.Sup.)  Lease  broker,  who  did  not 
procure  lessee  willing  to  agree  to  terms,  not 
entitled  to  commission. — Gulden  v.  Ward,  3. 
^=957(1)  (N.Y.)  Entitled  to  commissions  when 
principal  ratifies  contract  on  terms  different 
from  those  prescribed. — Bliven  v.  Lighthouse, 
231  N.  Y.  04,  131  N.  E.  570. 
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<@=»65(l)  (N.Y.Sup.)  Mast  disclose  to  prind- 
pal  all  material  facts.— Howard  v.  McCredie. 
210. 

Identity  of  prospective  buyer  material  fact 
principal  is  entitled  to  know.— Id. 
^=>65i4)  (N.Y.Sup.)  Contract  held  not  void, 
on  ground  that  broker  was  employed  to  serve 
opposing  interests. — Levine  v.  Susser,  IOC. 
^s»75  (N.Y.)  Not  entitled  to  payment  until 
contract  price  paid  when  contract  for  cash  sale 
not  modified  in  this  respect.— Bliven  y.  Light- 
house. 231  N.  Y.  04, 131  N.  B.  570. 

.  T.   ACTIONS   FOR  COMPENSATION. 

<S==>84(2)  (N.Y.Sup.)  No  presumption  money 
in  name  of  wife  of  purchaser  procured  belong- 
ed to  her,  and  not  to  him  as  he  testified.— 
Sholtz  V.  Zauderer.  151. 

<@=»88(r2)  (N.Y.Sup.)  Refusal  to  charge  bro- 
ker could  not  recover  commission,  if  he  did 
not  communicate  names  of  buyers,  reversible 
error.— Howard  v.  McCredie,  219. 

BURYING  GROUNDS. 

See  Cemeteries. 

CANALS. 

I.  BSTABIilSHMBNT^  CONSTRUCTION,   AND 
MAINTKNANCB. 

<S=:»I8  (N.Y.Ct.CI.)  State  held  Uable  for  fail- 
ure of  feeder  to  restrain  waters. — Gray  v. 
State,  572. 

CANCELLATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND   DBFBNSES. 

^s»l3  (N.Y.Sup.)  Defendant    insurer    entitled 

to  assert  counterclaim  for  rescission  of  policy 

I, because  of  doubt  as  to  right  to  assert  absolute 

^defense.— Park  &  Pollard  Co.  v.  Industrial  Fire 

Ins.  Co.,  866. 

II.   PROCEEDINGS  AND  RELiIEF. 

^s»59  (N.Y.Sup.)  Grantee  cannot  recorer  car- 
rying charges,  after  deed  is  vacated  for  con- 
structive fraud.— Kelly  v.  Kelly.  804. 

CARRIERS. 

II.   CARRIAGE   OF   GOODS. 

(B)    Bllla    of    liadlnfc.    Sliipplnflr    Reeelpts. 
and  Special   Contractu. 

^=s>46>/2  (N.Y.Sup.)  Each  shipment  of  goods 
must  be  evidenced  by  a  bill  of  lading  under  stat- 
ute.—Morris  &  Co.  V.  Southern  Expreaa  Co.. 
26. 

<S:=:958  (N.Y.Sup.)  Separating  bill  of  lading 
from  draft  by  seller  held  not  to  give  title  whidi 
could  be  passed  to  buyer.— Pottash  v.  Cleveland- 
Akron  Bag  Co.,  375. 

IV.  CARBIAQlfl   OF  PAS8BNGERS. 
(D)   Personal  Injuries. 

<@=»302(3)  (N.Y.Sup.)  Street  raUroad  held  li- 
able for  injuries  to  passenger's  fingers  caught 
in  crevice  along  hinges  of  door  indosing  elec- 
tric switches.— Grafstein  v.  Interborongh  B. 
Co.,  68. 

CEMETERIES. 

<S=:^I5  (N.Y.8up.)  Identity  of  grantee  of  lot 
held  not  in  doubt.— Harrison  v.  Hebrew  Com- 
munity of  Borough  Parlc,  888. 


CHANCERY. 


See  Equity. 
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CHATTEL  MORTGAGES. 

I.   RESaUISITKS   AND   VALIDITY. 

<A)    Nature    fi-nd    ESnaentlalv    of    Transfers 
of  Chattels  as  Secnrlty. 

^==►17  (N.Y.Sup.)  Mortgagee  of  buyer  without 
title  received  nothing.— Cohen  y.  Savoy  Restau- 
rant, 71. 

CHILDREN. 

See  Infants;  Parent  and  Child 

CITIES. 

See  Municipal  Corporations. 

CLERKS  OF  COURTS. 

^=»2  (N.Y.)  Title  of  position  not  controlling 
in  determining  whether  its  creation  violates 
county  clerk's  constitutional  rights. — ^Devoy  v. 
Craig,  231  N.  Y.  186,  131  N.  B.  884. 
^=>6  (N.Y.)  Legislature  may  control  clerk  re- 
specting deputies.— Devoy  v.  Craig,  231  N,  Y. 
186,  131  N.  E.  884. 

Statute  authorizing  appointment  of  person  to 
perform  clerical  duties  and  act  in  absence  of 
county  clerk  not  invalid. — Id. 
^=>ir  (N.Y.)  Person  appointed  by  justices  of 
Supreme  Court  to  perform  clerical  duties  en- 
titled to  salary.— Devoy  v.  Craig,  231  N.  Y.  186, 
131  N.  E.  884. 

COLLEGES  AND  UNIVERSITIES. 

«g=>7  (N.Y.Sttp.)  Trustees  of  College  of  City 
of  New  York  cannot  let  contract  for  building, 
where  the  work  exceeded  $1,000,  without  public 
notice.— People  ex  rel.  Rangeley  Const.  Co.  v. 
Craig,  625. 

COMMERCE. 

I.    POIVER    TO    RBGUIjATB    IN    GENBRAL. 

C=»8(6)  (N.Y.Sup.)  Remedy  of  employee  injur- 
ed in  interstate  commerce  under  federal  law.— 
Kabee  v.  Boston  &  M.  R.  R.,  863. 
<g=38(7)  (N.Y.CItyCt.)  Effect  of  federal  regu- 
lation of  telegraph  companies  stated. — Fresch- 
en  V.  Western  Union  Telegraph  Co.,  640. 

II.   SUBJECTS   OF  REGULATION. 

«=>27(2)  (N.Y.)  Terminal  road  switching  in- 
discriminately for  foreign  and  domestic  cars  an 
instrumentality  of  "interstate  or  foreign  com- 
merce."—Cott  V.  Brie  R.  Co.,  231  N.  Y.  67,  131 
N.  E.  737. 

Terminal  railroad  an  instrumentality  of  "in- 
terstate or  foreign  commerce"  without  knowl- 
edge of  character  of  particular  cars.— Id. 
^=>27(7)  (N.Y.Sup.)  Switchman  going  to  office 
held  engaged  in  interstate  commerce.— Rabee  v. 
Boston  &  M.  R.  R.,  863. 

<&=:>33  (N.Y.)  Shipment  which  conductor  was 
moving  when  killed  held  "foreign  commerce." — 
Cott  V.  Erie  R.  Co.,  231  N.  Y.  67,  131  N.  E. 
737. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  ^=s»475. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 


II.  CONSTRUCTION,   OPERATION,   AND  BN- 

FORCESMENT   OF   CONSTITU- 
TIONAL PROVISIOlfS. 

<&=>I2  (N.Y.Sup.)  Must  be  construed  from 
common-sense  standpoint.— People  ex  rel. 
Boyle  V.  Cruise,  338. 

€=>20  (N.Y.Sup.)  Interpretatioi}  given  by 
Legislature  adopted,  where  meaning  is  in 
doubt.— People  ex  rel.  Boyle  v.  Cruise,  338. 
^=»47  (N.Y.)  Long  acquiescence  in  statute  by 
officer  not  conclusive  of  validity,  but  to  be  con- 
sidered.—Devoy  V.  Craig,  231  N.  Y.  186,  131  N. 
E.  884. 

€=»43  (N.Y.)  Statute  will  be  sustained  if  capa- 
ble of  construction  which  will  make  it  consti- 
tutional.—Devoy  V.  Craig,  231  N.  Y.  186,  131 
N.  E.  884. 

^=s>48  (N.Y.Sup.)  Statutes  presumed  to  be  val- 
id.—Henn  V.  City  of  Mt.  Vernon,  851. 

III.  DISTRIBUTION     OF     GOVERNMENTAL 

POWERS   AND   FUNCTIONS. 

(B)  Judicial  Po'wera  and  Fanctions. 

<g=>70(3)  (N.Y.)  Courts  not  concerned  with 
wisdom  of  legislation.— Europe  v.  Addison 
Amusements,  231  N.  Y.  105,  131  N.  B.  750. 
€=>70(3)  (N.Y.)  Motives  of  Legislature  can- 
not be  inquired  into  by  courts. — Devoy  v.  Craig, 
231  N.  Y.  186,  131  N.  E.  884. 

VII.   OBLIGATION   OF   CONTRACTS. 

(B)    Contract*    of    States    and    Mnniclpal- 
Itien. 

<5=>IS7  (N.Y.Sup.)  Act  taxing  transfer  of  stock 
from  trustees  of  voting  trust  to  owners  held 
not  to  violate  "obligation  of  a  contract."- Chi- 
cago Great  Western  R.  Co.  v.  State,  457. 

X.  B<^UAl4  PROTECTION   OF  LA^W^S. 

^=>2I3  (N.Y.Sup.)  Statute  providing  for  co- 
operation between  New  Jersey  and  New  York 
with  reference  to  port  held  not  to  deny  equal 
protection  of  law.— City  of  New  York  v.  Will- 
cox,  724. 

<®=>2I3  (N.Y.Sup.)  Statute  authorizing  pay  of 
city  employees  while  in  military  service  does 
not  deprive  others  of  equal  benefits.— Henn  v. 
City  of  Mt.  Vernon,  851. 

^=>245  (N.Y.)  Classification  of  employments 
as  '^hazardous  employment"  constitutional.— 
Europe  v.  Addison  Amusements,  231  N.  Y.  105, 
131  N.  E.  750. 

<S=>245  (N.Y.Sup.)  Classification  of  hazardous 
employments  held  constitutional.— Ray  v.  Union 
News  Co.,  486. 

XI.   DUE   PROCESS   OF   liAW. 

^=93 1 7  (N.Y.Sup.)  To  require  one  to  pay  at- 
tachment fees  before  retaking  his  property 
seized  on  attachment  against  another  would  de- 
prive him  of  property  without  due  process.- 
Genovese  v.  Horn,  719. 


CONTEMPT. 

I.  ACTS  OR  CONDUCT  CONSTITUTING 
CONTEMPT  OF  COURT. 

<g=>23  (N.Y.Sur.)  No  contempt  for  failure  to 
comply  with  decrees,  unless  there  was  serv- 
ice, accompanied  with  proper  demand  for  com- 
pliance.— In  re  Amy's  Estate,  367. 
^=5>26  (N.Y.Sur.)  Demand  for  compliance 
with  decrees,  to  charge  refusing  parties  with 
contempt,  must  observe  certain  formalities.— 
In  re  Amy's  Estate,  367. 
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CONTINUANCB. 

^=s>l2  (N.Y.8ap.)  Refusal  for  plaintiffs  iUness 
held  error.—Krikorian  v.  Fermanian,  130. 
<@=»I6  (N.Y.Sup.)  Adjournment  to  procure 
deposition  of  New  Jersey  witness  related  to  of- 
ficer of  defendant  corporation  should  have  been 
granted.— Sadotesky  v.  Globe  Prayer  Book  Co., 
105. 

CONTRACTS. 

See  Assignments;   Bills  and  notes;   Covenants; 
Exchange  of  Property;    Frauds,  Statute  of; 
Guaranty;    Indemnity;    Sales;    Specific  Per- 
formance;    Stipulations;    Vendor    and    Pur- 
.  chaser. 

I.   REaUISITBS   AND   VALIDITY. 
(C)   Formal  Reanlsltes. 

<S=>4r  (N.Y.Sup.)  Ratified  by  accepting  benefit 
thereunder.— Mautner  v.  Eitingon,  567. 

(D)  Convlderatloii. 

^==>75(2)  (N.Y.)  Promise  to  induce  perform- 
ance of  a  contract  unenforceable. — Schwartz- 
reich  ▼.  Bauman-Basch,  231  N.Y.  196,  131  N. 
E.  887. 

(B)    Validity  of  Asaent. 

^=>94(l)  (N.Y.Sup.)  Misrepresentations  of 
fact  essentially  entering  into  inducement  to  con- 
tract is  ground  for  rescission.- Rose  v.  Union 
&  New  Haven  Trust  Co.,  37. 
<@=»94(l)  (N.Y .Sup.)  That  written  contract 
was  procured  by  misrepresentations  good  de- 
fense in  action  on  contract.— Henius  v,  S.  & 
R.  Frame  Mfg.  Co.,  176. 
<S=»95(5)  (N.Y.)  Notes  given  to  buy  off  threat- 
ened prosecution  void  for  duress  and  payments 
thereon  not  recoverable  irrespective  of  accus- 
ed's innocence  or  fact  prosecution  had  not  ac- 
tually begun.— Union  Exch.  Nat.  Bank  of  New 
York  V.  Joseph,  231  N.  Y.  250,  131  N.  E.  905. 

(F)  Learallty  of  Object  and  of  Considera- 
tion. 

<S=»I27(2)  (N.Y.Sup.)  Parties  to  contract  may 
provide  for  submission  of  controversies  to  ar- 
bitration.—In  re  General  Silk  Importing  Co., 
391. 

^128(2)  (N.Y.)  Notes  given  to  buy  off 
threatened  prosecution  void  for  confounding 
felony,  and  payments  thereon  not  recoverable 
irrespective  of  accused's  innocence  or  fact  pros- 
ecution had  not  actually  begun. — Union  Exch. 
Nat.  Bank  of  New  York  v.  Joseph,  231  N.  Y. 
250,  131  N.  E.  905. 

<8=>I38(3)  (N.Y.)  Notes  given  to  buy  off 
threatened  prosecution  void  and  payments 
thereon  not  recoverable  irrespective  of  accused's 
innocence  or  fact  prosecution  had  not  actually 
begun,— Union  Exch.  Nat.  Bank  of  New  York 
V.  Joseph,  231  N.  Y.  250,  131  N.  B.  905. 

II.   CONSTRUCTION  AND   OPERATION. 
(A)    General   Rules   of   Conatrnctlon. 

^==>\^3  (N.Y.Sup.)  Court  will  not  make  new 
contract  for  parties,  but  will  construe  and  re- 
form it,  if  necessary  to  carry  out  terms  orig- 
inally intended.— Tracy  Development  Co.  v. 
Empire  Gas  &  Electric  Co.,  836. 
^=^153  (N.Y.Sup.)  Construction  upholding  va- 
lidity must  be  adopted,  if  possible.— Levine  v, 
Susser,  106, 

^=:;>I70(I)  (N.Y.Sup.)  Practical  construction 
considered  in  construction  of  ambiguous  con- 
tract.—Allen  V.  Oscar  G.  Murray  Railroad  Em- 
ployees' Ben.  Fund,  201. 

(6) 


<d=:>l70(l)  (N.Y.Sup.)  Parties'  practical  con- 
struction of  ambiguous  contract  is  of  great  val- 
ue.—New  York  Trust  Co.  v.  Portland  Ry.  Co., 
340. 

IV.  RESSCISSION  AND   ABANDON MKNT. 

(®=»253  (N.Y.)  Original  agreement  may  be  re- 
scinded by  mutual  consent  and  new  agreement 
on  different  terms  thereafter  made. — Schwartz- 
reich  y.  Bauman-Basch,  231  N.  Y.  196,  131  N. 
E.  887. 

V.   PERFORMANCE   OR   BREACH. 

<©==>299(l)  (N.Y.Sup.)  Delaying  funeral  held 
not  a  legal  breach  of  contract  to  conduct  it- 
Harrison  V.  Hebrew  Community  of  Borough 
Park  888. 

^=>3I3(2)  (N.Y,Sup.)  Nonpayment  of  sub- 
stantial portion  of  consideration  warrants  ter- 
mination, regardless  of  motive. — ^De  Mille  Co. 
V.  Casey.  275. 

^=»318  (N.Y .Sup.)  Aiijnulling  executory  con- 
tract for  breach  by  other  party  is  not  "rescis- 
sion."—De  Mille  Co,  V.  Casey,  275. 

Breach  so  substantial  as  to  defeat  purpose 
of  contract  warrants  termination  by  other  par- 
ty.—Id. 

<S=»322(3)  (N.Y.Sup.)  Evidence  held  not  to 
show  compliance. — ^Anchor  Press  v.  Trade  lith- 
ograph Co.,  81. 

<©=>323(l)  (N.Y.Sup.)  In  action  for  breach  of 
agreement  to  conduct  funeral,  whether  defend- 
ant performed  its  obligations  held  a  jury  Ques- 
tion.— Harrison  v.  Hebrew  C]k>mm6ni^  of  bor- 
ough Park.  888. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVICTS. 

<S=>7  (N.Y.Ct.Cr.)  May  be  required  to  work.- 
Moffat  V.  State,  360. 

COPYRIGHTS. 

II.  TITLE,  CONVEYANCES,  CONTRACTS, 
AND   REGULATIONS. 

^=>48  (N.Y.Sup.)  Equity  can  decree  cancella- 
tion of  copyright  license  for  nonpaymetit  of 
consideration.— De  Mille  Co.  v.  Casey,  275. 

liicensee  held  bound  to  account  for  use  of 
films  before  notice  terminating  license.— Id. 

Licensee  held  estopped  to  deny  right  to  ac- 
counting after  termination  of  license.— Id. 

Assignees  of  license  held  not  required  to  ac* 
count  to  licensor.— Id. 

CORPORATIONS. 

See  Banks  and  Banking;   Carriers;  Electricity:. 
Gslb;     Municipal     Corporations:      Railroads; 
Street  Railroads;  Telegraphs  and  Telephones. 

V.   MEMBERS   AND   STOCKHOIiDERS. 

(C)   SaiHK  or  Defen«Ilnfr  on  Behalf  of  Cor- 
poration. 

C=>202  (N.Y.Sup.)  Stockholder  can  intervene 
to  vacate  fraudulent  judgment  by  confession 
and  for  leave  to  defend.— Maoa ban  v.  Petrole- 
um Producing  &  Refining  Co.,  127. 

VI.   OFFICERS   AND   AGENTS. 

(C)    Rlgrhts.    DatleM,   and   Liabilities   an  to 
Corporation  and  Its  Members. 

<@=:>308(6)  (N.y.Sup.)  Net  profits  on  sales  of 
stock  by  corporate  agent  ascertained  for  pur- 
pose of  determining  compensation  for  services 
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connected  therewith.— Wightman  v.  G.  G.  Hyn- 
Ron  &  Co.,  446. 

<S==:>320(I3)  (N.Y.Sap.)  Temporary  receiver 
not  appointed,  where  unnecessary  to  protect 
corporation  or  stockholders.— Smallwood  v. 
Smith,  427. 

VII.   CORPORATE   POl^TBHS  AND 
I^IABILITIfSS. 

fB)   RepreneniHtlon   of  Corporation  by  Of- 
llcers  and  AK^ntii. 

<g=>399(2)  (N.Y.Sup.)  Acts  of  executive  offi- 
cers, within  apparent  authority,  binding.— Na- 
tional Furniture  Co.  v.  William  Spiegelman  & 
Co.,  449. 

CO    Properti*   and   Conveyanceii. 

<©=>444  (N.Y.)  Signatures  by  secretaries  of 
two  corporations  as  part  of  execution  of  instru- 
ment granting  easement  not  sufficient  attesta- 
tion to  make  grant  effective  against  purchaser. 
— City  of  New  York  v.  New  York  &  South 
Brooklyn  Ferry  &  Steam  Transp.  Co.,  231  N.  Y. 
18,  131  N.  E.  554. 

(D)     Contracts    an«l    Indebtedness. 

4$=s>486  (N.Y.8op.)  Mortgagor  required  to 
make  payment  to  sinking  fund  on  fixed  date  at 
rate  or  1  per  cent;  "after."— New  York  Trust 
Co.  V.  Portland  Ry.  Co..  346. 

Bonds  purchased  by  trustee  for  sinking  fund 
deemed  '^outstanding."— Id. 

XI.    DISSOLUTION    AND    FORFEITimCS    OF 
FRANOHISS3. 

<@=»er0(2)  (N.Y.Sup.)  Alleged  contract  be- 
tween stockholders  to  share  losses  in  winding 
up  corporation  held  not  indefinite.— Mautner  v. 
Eitingon.  565. 

Complaint  by  stockholder  in  action  on  con- 
tract to  share  losses  of  winding  up  corporation 
held  insufficient.- Id. 

<©=>630(»/2)  (N.Y.)  Corporation,  voluntarily 
dissolved,  continued  by  statute  for  purpose  of 
action  for  breach  of  covenant  though  there  are 
no  funds  to  satisfy  judgment;  "Debts  or  obli- 
gations."—City  of  New  York  v.  New  York  & 
South  Brooklyn  Ferry  &  Steam  Transp.  Co., 
231  N.  Y.  18,  131  N.  B.  554. 

XII.   PORBIGN   CORPORATIONS. 

<3=9642(l)  (N.Y.Sup.>  Maintaining  temporary 
office  at  fair  for  taking  orders  is  "doing  busi- 
ness within  state."— Bogert  &  Hopper  v.  Wild- 
er Mfcr.  Co..  444. 

^=>642(4'/2)  (N.Y.Sup.)  Foreign  corporation, 
accepting  orders  taken  by  commission  mer- 
chants; held  hot  doing  business  in  state.— Ea- 
gle Mfg.  Co.  V.  Arkoll  &  Douglas,  140. 
«©=»642(4'/2)  (N.Y.Sup.)  Foreign  corporation, 
which  sent  treasurer  into  state  to  buy,  held  to 
be  doing  business  in  the  state.— National  Furni- 
ture Co.  V.  William  Spiegelman  &  Co.,  449. 
^=>668(7)  (N.Y .Sup.)  Not  served  by  service 
on  officer  temporarily  within  state  where  cor- 
poration does  not  transact  business. — Bogert 
&  Hopper  V.  Wilder  Mfg.  Co.,  444. 
^=9668(16)  (N.Y .Sup.)  Evidence  on  motion 
to  quash  service  held  to  show  person  served 
was  foreign  corporation's  managing  agent. — 
Dreher  v.  Western  Doll  Mfg.  Co.,  422. 
^=»684  (N.Y.Sup.)  That  foreign  surety  corpo- 
ration was  in  hands  of  receiver  does  not  pre- 
vent action  in  domestic  court. — New  York  Mu- 
nicipal Ry.  Corporation  y.  Intercontinental 
Const.  Corporation,  621. 


COSTS. 


I.    NATURE,    GROUNDS    AND    BXTfiNT    OF 
RIGHT  IN   GBNBRAIi. 

<&=922  (N.Y.Sup.)  Defendant  not  entitled  to 
tax  costs,  where  judgment  for  assault  rendered 
for  less  than  $50.— McNamara  v.  Le  Pine,  174. 
<e==>42(5)  (N.Y .Sup.)  Tender  of  principal  sum 
without  interest  due,  is  insufficient. — Golo  Slip- 
per Co.  V.   Grossman,  91. 

T.   AMOUNT,   RATBy  AND   ITEMS. 

<@=s>l58  (N.Y.Sup.)  Expenses  of  printing  ref- 
erees' opinion  not  taxable.- City  of  New  York 
V.  Empire  City  Subway  Co..  400. 
€==>I69  (N.Y.Sup.)  Landlord  in  summary  pro- 
ceeding entitled  to  taxable  disbursements.— 
Springer  v.  Schlegel,  15. 

<g;=:9l89  (N.Y.Sup.)  Fees  of  unofficial  stenog- 
rapher on  hearing  before  official  referee  not 
taxable,  unless  so  stipulated.- Melenky  v.  Me- 
len,  176. 

Vn.   ON  APPBAIi  OR  BRROR,   AND 

ON   NBliV  TRIAL   OR  MOTION 

THBRBFOR. 

^==»264  (N.Y.Siip.)  Waiver  of  requirement  as 
to  certificate  as  to  costs  by  failure  to  present 
on  original  settlement  of  oraer.- Hewlett  v.  Van 
Voorhis,  27. 

COUNTERCLAIAL 
See  Set-ofE  and  Counterclaim. 

COURTS. 

See   CJlerks   of   Courts;    Contempt;     Criminal 
Law,  <g=»84-101. 

I.   NATURE,   EXTENT,   AND   EXERCISE  OF 
*    JURISDICTION  IN  GENERAI4. 

®=5>I9  (N.Y.Sup.)  Personal  service  on  Director 
General,  together  with  presumption  that  he  re- 
tained a  fund  to  pay  attorney,  suing  to  enforce 
lien,  gave  court  jurisdiction.— McKennell  v. 
Payne,  7. 

II.   ESTABLISHMENT,    ORGANIZATION, 
AND  PROCEDURB  IN   GENERAL. 

(D)   Rules   of  Declnlon,  Adjadicatlons, 
OpInlonSf   and   Records. 

^»90(r)  (N.Y.Ct.CI.)  Recovery  by  third  per- 
son for  similar  injuries  from  same  cause  held 
to  establish  right  to  recover.— Gray  v.  State, 
572. 

^=»97(  0  (N.Y.Sup.)  Decisions  of  federal  court 
binding  on  state  court.— Hudson-Oliver  Motor 
Co.  V.  Vivian,  734. 

®=s»99(l)  (N.Y.Sup.)  Admission  of  deposition 
within  power  of  trial  court,  regardless  of  ac- 
tion on  previous  trial.— Anna  McNally,  Inc.,  v. 
Chapin.  441. 

IV.    COURTS    OF    LIMITED    OR    INFERIOR 
JURISDICTION. 

<®=>I88(3)  (N.Y.Sup.)  Action  held  one  for  ref- 
ormation of  agreement,  of  which  Municipal 
Court  had  no  jurisdiction.— Kabat  v.  Lefkowitz, 
83. 

<S=9l89(3i/2)  (N.Y.Sup.)  Partner  not  sued 
could  have  been  made  party  on  trial  in  Munic- 
ipal Court.- Moylan  v.  Smith,  200. 
€=>  189(7)  (N.Y.Sup.)  Municipal  Court  Code 
as  to  genuineness  of  signatures  relates  solely 
to  signature.— Paramount  Advertising  Corpora- 
tion V.  Horowitz,  163. 

<@=>l89(f5)  (N.Y.Sup.)  Where  motion  of  exec- 
utrix to  open  default  in  Municipal  Court  might 
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have  been  denied,  condition  immaterial.— Teitler 
y.  Ebensteln,  33. 

^=s>l90(9)  (N.Y.Sup.)  Order  vacating  judgment 
of  Municipal  Court  reversed  and  judgment  re- 
instated, in  absence  of  showing  of  good  cause 
for  court's  change  of  mind.— Wm.  Kleeman  & 
Co.  V.  United  Gem  Stores,  67. 
<g=»l90(9)  (N.Y.Sup.)  Judgment  in  Municipal 
Court  including  amount  by  inadvertence  modi- 
fied.—Stillman  V.  Rees  &  Kees,  60. 

V.    COURTS    OF    PROBATES    JURISDICTION. 

^=^198  (N.Y.Sur)  Surrogate  has  no  jurisdic- 
tion, other  than  that  conferred  by  the  statute. 
—In  re  Pinckney's  Estate,  49. 
^==>200(4  (N.Y.Sur.)  Surrogate  has  jurisdiction 
to  order  payment  to  beneficiary's  wife  of  part 
of  income  of  testamentary  trust.- In  re  Yard's 
Estate,  190. 

Without  prior  resort  to  other  courts,  the  sur- 
rogate can  direct  payment  to  wife  of  part  of 
husband's  income  from  trust- Id. 
(d=s>200>/2  (N.Y.8up.)  Surrogate's  Court  held 
to  have  no  power  to  enforce  will  after  it  was 
changed  by  codicil.— Rochester  Trust  &  Safe 
Deposit  Co.  v.  Brown,  678. 

Till.  CONCURRENT  AND   CONFLICTING 
JURISDICTION,  AND   COMITY. 

(A)  Courts  of'Saiue  State,  a«d  Transfer  of 

Causes. 

C=s>472(4)  (N.Y.8up.)  Supreme  Court  has  Ju- 
risdiction of  action  on  claim  against  decedent's 
estate.— Michaels  v.  Flach,  908. 

(B)  State  Courts  and  United  States  Courts. 

^=s>489(4)  <N.Y.Sup.)  State  court  cannot  com- 
pel an  accounting  depending  on  copyright.— De 
MiUe  Co.  v.  Casey,  275. 


II. 


COVENANTS. 

CONSTRUCTION  AND   OPERATION. 


(B)  Covenants  of  Title. 

^=»39  (N.Y.)  Covenant  against  incumbrance 
held  breached  by  easement  granted  by  imperfect 
agreement,  as  to  purchaser  with  notice. — City  of 
New  York  v.  New  York  &  South  Brooklyn  Fer- 
ry &  Steam  Transp.  Co.,  231  N.  Y.  18,  131  N. 
B.  554. 

Not  restricted  to  incumbrances  unknown  to 
purchaser. — Id. 

(C)   Covenants  as  to  Use  of  Real  PropertT* 

<@=»5r(2)  (N.Y.SUP.)  Restriction  as  to  build- 
ing line  enforced,  notwithstanding  chansre  in 
grantor's  building  line.— Casella  v.  Gallo,  531. 

IV.   ACTIONS   FOR   BREACH. 

.^=>l  19  (N.Y.)  Evidence  of  payments  to  remove 
incumbrances  made  pending  an  action  are  ad- 
missible.—City  of  New  York  v.  New  York  & 
South  Brooklyn  Ferry  &  Steam  Transp.  Co., 
231  N.  Y.  18.  131  N.  B.  5M. 
^=»\27i\)  (N.YO  Purchaser  may  recover  rea- 
sonable expenditures  to  remove  incumbrances. 
—City  of  New  York  v.  New  York  &  South 
Brooklyn  Ferry  &  Steam  Transp.  Co.,  231  N.  Y. 
18,  131  N.  E.  554. 

<^==»I27(2)  (N.Y.)  Possession  by  another  under 
easement  is  breach  of  covenant  entitling  pur- 
chaser to  substantial  damages.— City  of  New 
York  V.  New  York  &  South  Brooklyn  Ferry  & 
Steam  Transp.  Co.,  231  N.  Y.  18. 131  N.  E.  554. 

(8) 


CRIMINAL  LAW. 

See  Homicide;  Indictment  and  Information; 
Larceny;  Libel  and  Slander,  $=>158;  Receiv- 
ing Stolen  Croods. 

IV.  JURISDICTION. 

<$=:984(l)  (N.Y.Siip.)  Right  of  Supreme  Court 
to  order  cause  transferred  from  Court  of  (Jen- 
eral  Sessions  existed  at  common  law  and  was 
not  abrogated  by  Code.— People  ex  reL  Swann 
V.  Court  of  General  Sessions,  780. 

Right  of  Supreme  Court  to  order  transfer 
from  Court  of  General  Sessions  cannot  be  ab- 
rogated by  inference  from  statute. — Id- 
^s»10l(2)  (N.Y.8up.)  Supreme  Court  has  no 
express  statutory  authority  for  ordering  re- 
moval to  it  of  case  from  (jourt  of  Sessions.— 
People  ex  rel.  Swann  v.  Court  of  General  Ses- 
sions, 780. 

<g=»IOI(4)  (N.Y.SUP.)  Party  aggrieved  by  re- 
moval of  cause  by  order,  instead  of  certiorari, 
may  move  to  vacate.— People  ex  rel.  Swann  v. 
C^urt  of  General  Sessions,  780. 

nil.    PRBLIMINARY     COMPLAINT,     AFFI- 
DAVIT, 'VT ARRANT,  EXAMINATION,  GOX- 
MITMBNT   AND   SUMMARY   TRIAI^ 

^=»230  (N.Y.Sup.)  Motion  to  have  papers  im- 
properly taken,  returned  to  defendant  proper 
titfter  hearing  before  magistrate. — ^People  v. 
Manko,  357. 

X.  BVIDESNCB. 

(J)  Teatlmony  of  AeeompUeea  «Ad  Oode* 
fendftnt*. 

<e5s>507(l)  (N.Y.Geii.Se8s.)  Police  officers,  neg- 
lecting to  arrest  disorderly  woman  on  order  of 
indicted  police  commissioner,  held  accomplices 
as  matter  of  law.— People  v.  Porter,  664. 

Police  officers  held  accomplices  of  police  com- 
missioner,  indicted  on  charge  of  preventing  offi- 
cers from  performing  duty. — Id. 

Police  officers,  prevented  by  police  commis- 
sioner from  performing  their  duty  by  threats, 
held  accomplices  of  commissioner. — ^Id. 
(^=9507 (5)  (N.Y.Sup.)  Thief  not  accomplice  of 
receiver  of  stolen  goods.— People  v.  Kupper- 
Schmidt,  858. 

<S==>5ll(r)  (N.Y.)  Rulings  as  to  sufficiency  of 
evidence  corroborative  of  accomplice  stated,— 
People  V.  Dixon,  231  N.  Y.  lU,  131  N.  B.  752. 

(M)   'Welflfht   and    SvlHoleiiOT- 

<®=»56l(3)  (N.Y.)  Evidence  of  good  character, 
when  believed  by  jury,  may  raise  reasonable 
doubt— People  v.  Trimarchi,  231  N.  Y.  263,  131 
N.  E.  910. 

^=9562  (N.Y.)  Facts  and  circumstances  must 
be  consistent  with  guilt  and  inconsistent  with 
innocence.— People  v.  Trimarchi,  231  N.  Y.  263, 
131  N.  E.  910. 

XII.   TRIAIi. 

(B)   Course  and  Conduct  of  Trial  In  Gen- 
eral. 

<Sx=>656(4)  (N.Y.)  Judge's  statement  that  he 
did  not  remember  any  testimony  to  certain  fact 
in  response  to  inquiry  from  Juror  held  not  er- 
roneous.—People  v.  Dixon,  231  N.  Y.  Ill,  131 
N.  E.  752. 

(Em)    Araruiucnta    and    Condnot    of    Counsel. 

<S=>730(7)  (N.Y.)  Prosecuting  attorney's  erro- 
neous statement  of  fact  in  argument  to  jury 
held  not  ground  for  reversal.— People  t.  Dixon, 
231  N.  Y.  Ill,  131  N.  K,  732. 
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(F)    Province   of  Court  anA  Jury   in   Gen- 
eral. 

«@=5>74lj;5)  (N.Y.)  Sufficiency  of  evidence  cor- 
roborative of  accomplice  held  for  jury. — People 
V.  Dixon,  231  N.  Y.  111.  131  N.  B.  752. 

(G*)  Neceantty,  Reanlsltea,  and  flnfflelencr 
of  InatruGtlona. 

<©=»776(5>  (N.Y.)  Requested  instrnction  as  to 
good  character  held  improper  in  form.— People 
V.  Trimarchi,  231  N.  Y.  263.  131  N.  E.  910. 

Instruction  on  good  character  as  raising  rea- 
sonable doubt  AeW  proper.~Id. 
^==>782(9)  (N.Y.)  Kequested  instruction  as  to 
exclusion  of  hypotheses  other  than  guilt  held 
properly  refused.— People  v.  Trimarchi,  231  N. 
Y.  263,  131  N.  B.  910. 

^==>822(I6)  (N.Y.)  Charge  given  in  lieu  of  re- 
quested instruction  on  exclusion  of  hypotheses 
other  than  guilt  held  not  misleading  in  view  of 
the  whole  charge.— People  v.  Trimarchi,  231  N. 
Y.  263,  131  N.  E.  910. 

XIII.   MOTIONS   FOR   NB^W  TRIAL   AND   IN 
ARRRHT. 

^=399121/2   (N.Y.Sup.)  New    trial    for    insanity 

should  be   refused,   where  plea  not  raised   on 

trial,    and    evidence    shows    sanity.— People  *v. 

Odell,  304. 

e=»938(l)   (N.Y.Sup.)  Requisites     of     motion 

for    new    trial    enumerated.— -People    v.    Odell, 

304. 

New  trial  for  newly  discovered  evidence  will 
not  be  granted,  to  enable  defendant  .to  experi- 
ment with  a  new  theory  of  defense. — Id. 
<©==>945(l)  (N.Y.Sirp.)  Questions  presented  on 
motion  for  new  trial  stated.— People  v.  Odell, 
304. 

XV.   APPEAL  AND  ERROR.  AND  CER- 
TIORARI. 

(C)     ProceediniTB    for    Trannfer    of    Canse, 
and  BlEect  Thereof. 

^=»I072  (N.Y.)  Order  unanimously  affirming 
order  denying  new  trial  held  not  appealable 
without  permission.— People  v.  Trimarchi,  231 
N.Y.  263,  131  N.  E,  910. 

(H>     Determination     and     Dlsposttlon     of 
Caniie. 


.  >  1186(4)  (N.Y.)  Conviction  affirmed  not- 
withstanaing  errors  not  affecting  fairness  of 
trial.— People  v.  Dixon.  231  N.  Y.  Ill,  131  N. 
E.  752. 

(S=>l  186(4)  (N.Y.Sup.)  Admission  of  evidence 
concerning  defendant's  conviction  for  other 
crimes  held  not  reversible  error. — People  v.  Syl- 
vester, 521. 

€==>II92  (N.Y.Sup.)  Questions  presented  on 
motion  for  new  tria»l  stated.— People  v.  Odell, 
304. 

CUSTOMS  AND  USAGES. 

<gs»l7  (N.Y.Sup.)  Proof  of  custom  directly 
contradicting  written  agreement  inadmissible. 
— Sidney  Blumenthal  &  Co.  v.  Zimmerman,  209. 

DAMAGES. 

III.   GROUNDS  AND  SVBJBCTS  OF  COM- 
PENSATORY  DAMACIXSS. 

(A)     Direct     or     Remote,     Contlnarent,     or 
PronpectiTe,   ConaeqnenceB   or  ItOMes. 

<@==»37  (N.Y.Sup.)  Husband  entitled  to  recov- 
or  expenditure  for  servant  to  do  work  of  wife 
during  incapacity  from  negligence.— Orben  v. 
State  Investing  Co.,  243. 


<Sx=»40(l)  (N.Y.SUP.)  Plaintiff  giyen  exclusive 
right  to  operate  certain  game  at  pleasure  re- 
sort could  not  recover  profits  of  defendant  in 
operation  of  simUar  device  in  tort  action. — 
Gonzales  v.  Kentucky  Derby  Co.,  783. 
<©=»40(2)  (N.Y.Sup.)  Subcontractor,  on  re- 
scinding for  contractor's  failure  to  pay  install- 
ments due,  cannot  recover  prospective  profits.— 
Ryan  v.  Rodgers  &  Hagerty,  269. 

VI.   MBASVR^   OF  DAMAGBS. 
(C)   Breaob   of  Contmot. 

^=»  120(2)  (N.Y.Sup.)  From  postponement  of 
funeral  to  following  day  held  to  be  expense  of 
keeping  body  and  for  coach  or  carriage  accord- 
ing to  defendant's  by-laws.— Harrison  v.  He- 
brew Community  of  Borough  Park,  888. 

VIII.   PLBADING.  BVIDBNCB,  AND  AS- 

SE3SSMBNT. 

(B)  Evidence. 

€=3>I77  (N.Y^Sdip.)  In  action  for  breach  of 
contract  to  bary,  held  that  certain  testimony 
as  to  costs  of  lots  in  another  cemetery  should 
have  been  stricken. — Harrison  v.  Hebrew  Com^ 
munity  of  Borough  Park,  888. 

(C>  Proceedlnar*    for    Aaaeaament^ 

<g=>206(7)  (N.Y.Sup.)  Order  for  physical  ex- 
amination of  plaintiff  should  not  include  blood 
test.— Hayt  v.  Brewster,   Gordon  &  Co.,  907. 

DEATH. 

I.   KVIDENCB  OF  DKATH  AND  OF  SURVI- 
VORSHIP. 

<@=>2(2)  (N.Y.Sup.)  Presumption  dates  from 
time  absentee  was  last  heard  from.— In  re 
Rowe,  395. 

<@=>4  (N.Y.Sup.)  Evidentiary  value  of  letters 
of  administration.— In  re  Rowe,  395. 

Evidence  held  insufficient  to  create  presump- 
tion.—Id. 

•    II.  ACTIONS   FOR   CAUSING  DSSATH. 

(A)   Rlffht  of  Action  and  Defenaes. 

^s>23  (N.Y.)  Contributory  negligence  defeats 
recovery.— La  Goy  v.  Director  General  of  Bail- 
roads,  231  N.  Y.  191,  131  N.  E.  886. 

DEEDS. 

See  Mortgages. 

I.  RESaUISITESS  AND  VAIilDITT. 

(A)  Nature  and  Essentials  of  Conveyanees 
In  General. 

®=»I7(4)   (N.Y.Sup.)   Conveyance  in  considera- 
tion of  oral  promise  of  support  by  dependent 
grantor  held  mvalid.— Kelly  v.  Kelly,  804. 
<S=s»l7(5)   (N.Y .Sup.)  Past  support  may  be  suf- 
ficient consideration.— Kelly  v.  Kelly,  804. 

(K)   Validity. 

<g=»70(4)  (N.Y.Sup.)  Withholding  of  informa- 
tion by  father  constructive  fraud. — Collins  y. 
McKenna,  433. 

«=»70(6)  (N.Y.Sup.)  Conveyance  to  one  in 
confidential  relation  to  grantor  will  be  deemed 
void,  unless  it  is  shown  there  was  no  deception. 
—Collins  V.  McKenna,  438. 
<&=s>72(4)  (N.Y.Sup.)  Relationship  between 
brother  and  sister  is  normally  one  of  trust  and 
confidence.— Kelly  v.  Kelly,  804. 
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III.  CONSTRUCTION  AND   OPERATION. 
(C)   Bstates  and  Interests  Created. 

^=^136  (N.Y.Sup.)  Conveyance  to  supposed 
spouses  held  to  result  in  tenancy  in  common, 
wife's  former  divorce  being  void. — ^Bell  v.  Lit- 
tle, 935. 

IV.   PLBADING  AND  S3VIDBNCS3. 

^=5>I8&  (N.Y.Sup.)  Complaint  held  to  state 
facts  establishing  fiduciary  relationship,— Kelly 
V.  Kelly,  804. 

<e=s>190  (N.Y.Sup.)  Grantee  must  rely  on  the 
consideration  claimed  in  his  answer  and  sup- 
ported by  his  evidence.— Kelly  v.  Kelly,  804. 
^=>I96(3)  (N.Y.Sup.)  Burden  is  on  profiting 
party  to  show  fairness  of  transaction  with  de- 
pendent weak-minded  relative.- Kelly  v.  Kelly, 
804. 

^=::»210  (N.Y.Sup.)  Evidence  held  not  to  show 
sufficient  past  support  of  grantor  to  support 
conveyance.— Kelly  v.  Kelly,  804. 
€=>2II(3)  (N.Y.Sup.)  Evidence  held  to  show 
that  father  fraudulently  obtained  deed  from  his 
daughters.— Collins  v.  Mf'Kenna,  433. 
^=s>2ll(4)  (N.Y.Sup.)  Evidence  held  not  to 
show  fairness  of  conveyance  by  dependent  sis- 
ter.—KeUy  V.  Kelly,  804. 

Absence  of  grantee  at  time  of  execution  does 
not  disprove  undue  influence.— Id. 

Reading  conveyance  by  weak-minded  grantor 
does  not  establish  fairness.— Id. 

Evidence  held  not  to  show  weak-minded  gran- 
tor fully  understood  transaction.- Id. 
<&»2II(5)   (N.Y.Siip.)  Evidence    held    not    to 
establish  deed  was  secured  by  misrepresenta- 
tion and  threats.— KeUy  v.  Kelly,  804. 

DEPOSITIONS. 

^=>36  (N.Y.Sup.)  General    averment   of    good 

faith  in  affidavit  for  commission  is  not  suffi- 

cient.— Pratt  v.  Lerman,  558. 

^=:»69  (N.Y.Sup.)  Failure  of  witness  to  read 

or  subscribe  necessitates  rejection.— Anna  Mc- 

Nally,  Inc.,  v.  Chapin,  441. 

«=s>l  1 1  (3)    (N.Y.Sup.)  Defendant's  counsel  not 

guilty  of  laches  in  failing  to  move  to  suppress 

incomplete   deposition   of  plaintiflTs  witness.— 

Anna  McNally,  Inc.,  ▼.  Chapin,  441. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;   Wills. 
I.   NATURES  AND  COURSB  IN  pENESRAL. 

<©=»I9  (N.Y.Sup.)  Widow,  sued  for  admeasure- 
ment, could  prove  husband  made  will  and  its 
terms  by  cpmmon-law  proof.— Cooley  v.  Cooley, 
577. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  ^=»805. 

DIVORCE. 

IV.  JURISDICTION,  PROCEEDINGS,  AND 

RBLIEF. 

(B)  Dismissal,  Trial  or  Hearing,  and  New 
Trial. 

^=::»I39  (N.Y.Sup.)  Discontinuffnce  will  not  be 
granted,  where  charges  against  wife  published 
and  not  withdrawn,  countercharges  havmg  been 
made.— Keene  v.  Keene,  284. 

Acting  on  oral  stipulation  extenumg  time  to 
answer  will  not  be  permitted  to  prejudice  de- 
fendant on  plaintiflrs  motion  to  discontinue. 
—Id. 

(10) 


V.  ALIMONY,    ALLOWANCES,    AND    DISPO- 
SITION  OF  PROPERTY. 

<8=»245(2)  (N.Y.SII1I.)  Decree  procured  in  Ne- 
vada after  separation  decree  in  New  York  en- 
titled husband  to  modification  of  separation  de-. 
cree,  relieving  him  from  obligation  to  support- 
—Harris  v.  Harris,  215. 

<g=»245(3)  (N.Y.Siip.)  Personal  representa- 
tives could  not  take  inconsistent  position  that 
judgment  was  final  and  also  move  to  modify  it 
—Hunter  v.  Hunter,  831. 

Parties  may   consent  to  additional   costs  on 
motion  to   modify  decree. — Id. 

By  consent  attorney's  fees  held  taxable  as 
costs  on  motion  to  modify  divorce  decree. — Id. 
<S=>269(7)  (N.Y.Sup.)  Husband  not  under  ob- 
ligation to  pay  alimony  awarded  wife  on  sep- 
aration, where 'she  violated  decree.^Harris  v. 
Harris,  215. 

Bar  against  wife  seeking  to  enforce  sepa- 
ration decree  by  contempt  proceedings  removed 
on  voluntary  return  to  state. — ^Id. 
^=39269(10)  (N.Y.Sup.)  Showing  that  payment 
cannot  be  enforced  by  sequestration  not  suffi- 
cient for  contempt  proceeding.— Haas  v.  Haas, 
494. 

VI.   CUSTODY   AND   SUPPORT  OF 
CHILDREN. 

<@=>294  (N.Y.Sup.)  Judgment  for  maintenance 
of  children  not  authorized,  where  action  for 
separation  is  dismissed  on  the  merits. — Haas  v. 
Haas,  494. 

DO  WEB. 

I.  IVATURB  AND  RB^UISITES. 

^s»6  (N.Y.Sup.)  Dower  rights  do  not  arise  un- 
der a  marriage  contracted  after  obtaining  void 
foreign  divorce. — Bell  v.  Little,  935. 
<e=s>7  (N.Y.Sup.)  Wife  may  sue  to  establish 
dower  in  property  conveyed  before  marriage 
and  not  possessed  during  marriage. — ^Melenky 
V.  Melen,  798. 

II.   INCHOATES   INTBRBST. 
(A)  Rlffrltts  and  Remedies  of  "Wife. 

(Sr=>35  (N.Y.Sup.)  Wife  can  sue  to  establish 
inchoate  right  during  husband's  life.— Melenljy 
V.  Melen,  798. 

Wife  may  sue  to  establish  her  inchoate  right, 
and  need  not  depend  on  husband's  suing.^Id. 

(B)  Bar,  Release,  or  Forfeiture. 

0=»46(2)  (N.Y.Co.Ct.)  Foreclosure  bars  wife's 
claim  to  dower.^Albany  County  Savings  Bank  v. 
Bartow,  (J59. 

III.  RIGHTS  AND  RBMBDIBS  OF  imtDOW. 

^=»78  (N.Y.Sup.)  Widow,  sued  for  admeasure- 
ment, can  claim  ownership  by  devise,  though 
she  has  waived  separate  defenses. — Cooley  v. 
Cooley,  577. 

DRAMSHOPS. 
See  Intoxicating  liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  $=»317. 

EASEMENTS. 

I.   CRESATIOIT,  BXISTESBTCBS,  AND  TBR- 
BlINATION. 

$=:»l    (N.Y.Sup.)  Reservation  creates  incorpo- 
real right.— Casella  v.  Gallo,  531. 
^c»l7(4)   (N.Y.Sup.)  Purchaser     under     map 
has  easement  to  use  of  street  shown.— rShapiro 
V.  Albany  Chemical  Co.,  786b 
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II.    EXTIBNT 


OF     RIGHT,     17SB> 
STRUCTION. 


AlTD     OB- 


<©=»38  (N.Y.Sup.)  Owner  of  servient  estate  can 
use  land  in  any  way  consistent  with  easeteent. 
— Casella  V.  Gallo,  531. 

<©=>44(2)  (N.Y.Sup.)  Reservation  of  way  for 
T^ehicles  and  animals  does  not  require  way  for 
vehicles  larger  than  those  then  in  use.—Casella 
V.  Gallo,  531. 

ELECTION  OF  REMEDIES. 

<S^=>3(I)  (N.Y.Sup.)  Doctrine  applicable  only 
xvhen  remedies  proceed  on  irreconcilable  claims 
of  right— Genovese  v.  Horn,  719. 

ELECTRICITY. 

«g=>ll  (N.Y.Sup.)  City  had  right  to  maintain 
action  in  behalf  of  consumers  of  electricity. — 
City  of  New  York  v.  Brooklyn  Edison  Co.,  312. 

Owner  of  all  of  stock  of  power  company 
bonnd  by  order  of  Public  Service  Commission. 
—Id. 

Power  company  held  estopped  to  make  any 
change  in  rates  until  new  schedule  was  4uly 
promulgated. — Id. 

Attempted  revision  of  schedule  of  rates  held 
wholly  unauthorized. — ^Id. 

Complaint  by  city  to  restrain  char|ring  of  il- 
legal rates  held  to  state  cause  of  action.— Id. 
^=»I5<I)  (N.Y.)  Bather  going  upon  encroach- 
ing springboard  not  trespasser  as  respected 
liability  for  death  from  falling  electric  wires. — 
Hynes  v.  New  York  Cent.  R.  Co.,  231  N.  Y. 
229,  181  N.  B.  898. 

EMINENT  DOMAIN. 

II.  COMPENSATION. 

(B)     Taking      or      Injarlns     PropertT     as 
Ground  for  Compensation. 

<$=»II6  (N.Y.Sup.)  Claim  for  loss  of  crops  and 
for  value  of  laud  appropriated 3eZ(f  not  a  du- 
plication of  damages.—- Duf el  v.  State,  759. 

(C)  Measure  and  Amount. 

<©==>!  24  (N.Y.Sup.)  Measure  of  damages  for 
appropriation  of  land  for  construction  of  dam 
stated.— Dufel  v.  State,  759. 

III.   PROCEEDINGS   TO   TAKE    PROPERTY 
AND   ASSESS   COMPENSATION. 

<8=»202(l)  (N.Y.Sap.)  AdaptabUity  of  land  to 
most  profitable  use  considered  in  estimating 
value. — In  re  Inwood  Hill  Park,  in  Borough  of 
Manhattan,  642. 

Evidence  of  speculatiYe  and  fanciful  elements 
incompetent.— Id. 

<@=>205  (N.Y.Sup.)  Function  of  court  In  pass- 
ing on^  evidence  of  value.— In  re  Inwood  Hill 
Turk,  in  Borough  of  Manhattan,  642. 
C=:»262(2)  (N.Y.Sup.)  Party  cannot  complain 
of  finding  of  value  in  accordance  with  testi- 
mony of  its  own  experts.- In  re  Inwood  Hill 
Park,  in  Borough  of  Manhattan,  642. 
^=»262(5)  (N.Y.Sup.)  Incompetent  evidence 
must  have  influenced  decision  to  cause  rever- 
sal.—In  re  Inwood  Hill  Park,  in  Borough  of 
Manhattan,  642. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  (8=>213-245. 

EQLITY. 

gee  Cancellation  of  Instruments;  Injunction; 
Partition;  Reformation  of  Instruments;  Spe- 
cific Performance;   Trusts. 


I.  JURISDICTION,    PRINCIPLES,    AND 

MAXIMS. 

(A)   Natnre,    Grounds,    Subjects,    ana     Bx- 

teat  of  Jurlsdiotioa  in  General. 

^=s>l5  (N.Y.Svp.)  Mere  right  to  '  terminate 
contract  does  not  authorize  suit  in  equity  for 
cancellation.-- De  Mille  Co.  v.  Casey,  275. 
^=s>36  (N.Y.Sop.)  Having  jurisdiction  of  par- 
ties, will  restrain  interference  with  trutft  estate 
outside  its  jurisdiction.— Smyrna  Theatre  Co.  r. 
Missir,  4. 

Where  equity  has  jurisdiction  of  parties,  a 
decree  relating  to  lands  outside  of  the  jurisdic- 
tion is  binding.— Id. 

^S939(l)  (N.Y.Sup.)  Wm  give  full  relief  in 
case  over  which  jurisdiction  is  acquired.-— De 
Mille  Co.  V.  Casey,  275. 

<e==>39(2)  (N.Y.Sup.)  Equity  court  held  to 
have  jurisdiction  to  determine  title  to  stock 
certificate  misappropriated  by  executrix.— Bailie 
V.  Sheldon,  749. 

(O  Prlaeiples  ana  Maxims  of  BaaIC7* 

<&=>66  (N.Y.Sup.)  He  who  seeks  equity  must 
do  equity.— Collins  v.  McKenna,  433. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Exec- 
utors and  Administrators;  Life  Estate9» 
Perpetuities;  Wills. 

ESTOPPEL. 

III.   fiaVITABLES   ESTOPPBL. 
(A)  Nature  and  fiSssentials  In  General. 

<e=962(5)  (N.Y.Sup.)  Vote  by -city  officials  for 
appropriation  to  pay  relator's  claim  held  not 
to  estop  them  from  setting  up  noncompliance 
with  charter  provisions  as  to  notice. — ^People  ez 
rel.  Wells  &  Newton  Co.  of  New  York  v. 
Craig,  324. 

EVIDENCE. 

See  Criminal  Law,  «=»607-{562;    DepoBitiona; 

Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal. 
Reception  at  trial,  see  Trial,  ^=:»105. 

I.  JUDICIAL   NOTICB. 

€»5(2)  (N.Y.Sup.)  Common  knowledge  that 
holes  in  a  suit  of  clothes  seven  months  after 
purchase  -might  be  from  causes  not  seller's 
fault— Harburger  v.  Stem  Bros.,  74. 

II.  PRESUMPTIONS. 

^s>75  (N.Y.Sup.)  Failure  to  submit  affidavit  of 

policeman  present  at  attack  on  strike-breaker 

held  to  discredit  denial.— United  Traction  Co.  v. 

Droogan.  39. 

<e=s>80(2)     (N.Y.Sup.)     Presum];>tion      common 

law  prevails  in  other  state.— Speir  v.  Benvenuti, 

885. 

IV.  RBLKVANCY,  MATERIALITY,  AND 
COMPBTBNGY  IN  GBNBRAL. 

(A)  Facts  in  Issue  and  Relevant  to  Issues. 

^=>IIO  (N.Y .Sup.)  In  action  by  buyer  to  re- 
cover payments  made  on  car  sold,  admission 
of  evidence  indicating  that  seller  had  commit- 
ted misdemeanor  held  inadmissible.— Gilmore 
V.  Butts,  712. 

^=:»1 13(10)  (N.Y.Siip.)  Cost  of  improvements 
admissible  in  determining  market  value  of  lease 
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as  basis  for  fixing  mortgage  tax.— People  ex 
rel.  Gorham  Mfg.  Co.  v.  State  Tax  Commis- 
sion, 241. 

VII.  ADMISSIONS. 

(A)  Natvre,  Forniy   and   Incidents   in   Gen> 

eral. 

<e=>215(3)  (N.Y.Sup.)  Letter  from  defendant 
to  retailer,  informing  of  device  to  prevent  ex- 
plosions of  lime  cans,  competent  to  show  de- 
fendant was  packer  of  exploded  can.— Uallen* 
beck  V.  S.  Wamder  &  Sons  Chemical  Co.,  334. 

(B)  By   Parties    or   Others      Interested   la 

Event. 

«=>222(l)  (N.Y.Sup.)  Admissions  admissible 
as  primary  evidence.— Mindlin  v.  Dorfman>  265. 

(B)  Proof  and  Effect. 

^=>254  (N.Y.Sup.)  Admission  admissible, 
though  party  not  interrogated  with  respect 
thereto. — ^Mindlin  v.  Dorfman,  265. 
<e=5>258(l>  <N.Y.Sup.)  Of  agent's  promise  to 
cancel  policies  was  improperly  admitted,  with- 
out evidence  of  agent's  authority.— McNamee  y. 
Zimmett,  638. 

^==>265(l)  (N.Y.Sup.)  Admission  binding,  un- 
less not  made  or  intended,  or  correctly  under- 
stood.—Mindlin  y.  Dorfman,  265. 

VIII.  DBCLARATIONS. 

(A)  Nature,  Form*  and  Incidents  In  Gen- 
eral. . 

«=>27I(I9)  (N.Y.Sup.)  Self-serving  letter  of 
claimed  seller  inadmissible. — ^Louis  y.  Bleecker 
Export  &  Trading  Co.,  199. 

IX.   HBARSAT. 

^=s>318(5)  (N.Y.Sup.)  Freight  receipt  ftelcT  not 
competent  evidence  as  to  weight  of  shipment. 
— Fricdman-Wallach  Clo.  v.  Rosenau  Bros.,  102. 

XI.  PAROL  OR  C3XTRINSIC  B3TIDBNCIB  AF- 
FBGTING  IVRITINGS. 

(A)  Oontradlctlnar,  Vmryina:,  or  Addlnar  to 
Terms  of  "Written  lustrantent. 

<g=:»400(2)  (N.Y.Sup.)  Conversations  before 
signing  contract  for  sale  of  land  are  incompe- 
tent to  change  its  terms.— Spielvogel  v.  Veit, 
899 

<©=>400(3)  (N.Y.Sup.)  Conversations  contra- 
dicting subsequent  written  contract  of  sale  in- 
admissible.—Sidney  Blumenthal  &  Co.  v.  Zim- 
merman, 209. 

^==>4I9(I)  (N.Y.Sup.)  Statement  of  considera- 
tion of  contract  may  be  contradicted  by  parol. — 
Siegel  V.  Schwarzchild,  556. 

(C)  Separate   or    SniMieanent    Oral    AsT'OO- 

ment. 

^=9444(4)  (N.Y.Sup.)  Parol  evidence  admissi- 
ble to  show  that  trade  acceptance,  stating  it 
was  made  on  purchase  of  goods  was  to  become 
effective  only  in  case  of  sale  to  another.— Siegel 
V.  Schwarzchild,  556. 

XII.  OPINION   BVIDBNCB. 

(A)     Conclusions    and     Opinions     of    "Wlt- 
nesses  In  G'eneral. 

^=»474(I7)  (N.Y.Sii|».)  Claimant's  husband 
held  not  qualified  to  state  value  of  claimant's 
services.— Smith  v.  Burhyte,  728. 
^=3»484  (N.Y.Sup.)  Yards  of  cloth  may  be 
shown  by  weignt.— Friedman-Wallach  Co.  ▼. 
Bosenau  Bros.,  102. 

(12) 


(F)  ESffeet  of  Opinion  Evidence. 

^=s»57I(7)  (N.Y.Sop.)  Opinions  of  experts 
competent,  but  incondusive,  evidence  of  value 
of  mortgaged  leases,  in  determining  mortgage 
tax.— People  ex  rel.  Gorham  Mfg.  Co.  y.  State 
Tax  Commission,  241. 

XIV.  ^WKIOHT  AND  SUFFIdESNCnr. 

(@=»589  (N.Y.Sup.)  Plaintiff's  evidence  should 
be  accepted,  where  defendant  merely  denied 
memory  of  agreement.— Tiedemann  v.  Tiede- 
mann,  031. 

€=»595  (N.Y.)  Burden  of  proof  not  met  where 
there  are  two  inferences,  one  consistent,  the 
other  inconsistent,  with  liability.— Ford  v.  Mc- 
Adoo,  231  N.  y.  155,  131  N.  B.  874. 

EXCHANGE  OF  PROPERTY* 

<d=>^13(5)  (N.Y.Sup.)  Measure  of  damages  for 
breach  of  contract  to  deliver.— Schwarta  y. 
Goldman,  165. 

Purchaser,  on  seller's  breach^  entitled  to  re- 
cover value  of  property  advanced  on  account 
of  contract.— Id. 

EXECUTION. 

X.   SUPPLBMBNTARY  PROCEBDHVaS. 

^s»359  (N.y.Sup.)  Garnishee     law     conetitn- 
tlonal.— Smith    v.    Endicott- Johnson    Corpora- 
tion,  673. 
:S=»420/2  [New,  vol.  10  Key-No.  Series] 

(N.Y.Sup.)  In  action  for  failure  to  gar- 
nishee execution,  employer  can  raise  issue  of 
employment.— Stoith  v.  Endicott-Johnson  Cor- 
poration, 673.  ' 

Employer,  which  retained  garnishee  execution 
while  judgment  debtor  in  its  employ,  cannot 
claim  benefit  of  delense  of  no  employment. — ^Id. 

Garnishee  execution  became  lien  on  wages 
becoming  due  after  service  of  order. — ^Id. 

Order  and  execution  not  invalid  becaose  re- 
quiring collection  of  10  per  cent.,  irrespective 
of  allowance  when  wages  found  below  statutory 
minimum.— Id. 


EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 

II.  APPOINTMBNT,    aiTAIiIFICATIOlT,    AKD 

TESNURB. 

<@=s>l7(2)  (N.Y.Sor.)  Guardian  of  sole  next  of 
kin  held  entitled  to  appointment  as  administra- 
tor.—In  re  McGuire*s  Estate,  62. 

"General  guardian'*  defined;  "guardian.*' 
-Id. 

GuaVdian  of  estate  held  entitled  to  preference 
of  appointment  as  administrator  of  infant's 
deceased  mother,  as  against  guardian  of  per- 
son.— Id. 

<©=>20(4)  (N.Y.Sup.)  Citation  not  necessary, 
where  all  children  of  decedent  join  in  i>etition. 
-In  re  Rowe,  3^5. 

<g=>26(I)  (N.Y.Sur.)  Nonresident  executor 
must  give  bond,  though  not  required  by  will.— 
In  re  Dexter's  Estate,  366. 

III.  ASSKTSy    APPRAISALS,    AlTD     nrVESJT- 

TOBY. 

<@==>45  (N.Y.Sup.)  Estate  held  liable  for  funds 
deposited  to  its  credit  as  having  been  misap- 
propriated by  trustee  from  another  eatate  of 
which  he  was  executor.— Whiting  t.  Hudson 
Trust  Co.,  745. 
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Jir.    COLLBCTION    AlfD    MANAGBIIJEBIVT    OF 

estate:. 

(A)  In  General. 
<S=»86(2)   (N.Y.Sup.)  Trust  company  held  lia- 
ble as  for  misappropriation  of  funds  deposited 
with  it  by  executor.— Whiting  v.  Hudson  Trust 
Co.,  745. 

VI.  AliLO'WAlVClS   AMD  PAYMENT   OF 
CLAIMS. 

(A)  lilabllitles  off  BsCate. 

<©=>202(l)  (N.Y-Sur.)  Qaim  need  not  be  in 
writing.— In  re  Ennever,  177. 
^=9221(2)  (N:Y.Sup.)  Claimant  must  pr07e 
contract  to  pay  for  services  theretofore  gratui- 
tously, rendered.— Smith  V.  Burhyte,  728. 
<@=:922U4)  (N.Y.Sur.)  Claim  need  only  |)e 
proved  oy  preponderance  of  evidence,  but  evi- 
dence should  be  clear  and  convincing. — ^In  re 
Ennever,  177. 

Claim  need  not  be  proved  by  disinterested 
witnesses. — Id. 

^s>221(5)  (N.Y.Sup.)  Allowance  for  services 
rendered  decedent  held  excessive. — Smith  v. 
Burhyte,    728. 

Justice  of  claim  for  personal  services  should 
be   established  by  most  satisfactory  evidence. 

<Sx:3»22l  (6)  (N.Y.Sur.)  Evidence  of  oral  admis- 
sions held  insufficient  to  establish  claim  against 
estate.— In  re  Ennever,  177. 

(B>  Presentatloa  and  Allotvance. 

^=9236  (N.Y.Sur.)  Executor's  attorney  has  no 
lien  enforceable  in  Surrogate's  Court.— In  re 
Shipman's  Estate,  894. 

iMirrogate  can  order  reasonable  attorney's 
fee  to  be  paid  for  services  to  estate.- Id. 

(D)   Priorities  and  Payment. 

^=s»282  (N.Y.Sur.)  Temporary  administrators, 
conducting  active  business,  held  not  chargeable 
with  failure  to  make  temporary  tax  p^joaent. 
—In  re  Kennedy's  Estate,  671. 

X.  ACTIONS. 

^=:»430  (N.Y.Sup.)  Complaint  against  one  in- 
dividually holding  property  sole^  as  executor 
should  be  dismissed. — Posner  v.  Posner,  156. 
48=>456(3)  (N.Y.Sup.)  Statute  as  to  costs  held 
inapplicable  to  costs  on  appeal. — Hewlett  v. 
Van  Voorhis,  27. 

Appellate  Division  decides  question  of  costs, 
when  it  reverses  and  renders  judgment  against 
executors.— Id. 

<@=:9456(4)  (N.Y.Sup.)  Claim  held  to  have  been 
unreasonably  resisted  within  stattite  as  to  costs. 
—Hewlett  V.  Van  Voorhis,  27. 

XI.  ACCOUNTING  AND   SBTTLEMBNT. 

<BS)    Statiaff,    Settllnflr*    OpeuInv»    and    Re> 
vle^r. 

^=»502  (N.Y.Sur.)  Surrogate  can  compel  ex- 
ecutors to  file  itemized  account  in  lieu  of  group- 
ed account.— In  re  Miller's  Estate,  575. 
«=5>504(3)  (N.Y.SUP.)  Objections  to  intermedf- 
ate  account  and  reference  thereon  held  prema- 
ture.— In  re  Appell's  Estate,  510, 
^=s>504(7)  (N.Y.Sup.)  Proceedings  to  be  stay- 
ed, but  status  quo  maintained,  under  reference 
on  objections  to  intermediate  account— In  re 
Appell's  Estate,  510. 

EXPTX)SIVES. 

<@=»9  (liY.Sup.)  Packer  and  distributoc  of 
explosive  materials  liable  for  injuries  to  re- 


tail  purchaser.— Hallenbeck   v.    S.   Wander   & 
Sons  Chemical  Co.,  334. 

Question  for  jury  whether  packer  used  suit- 
arble  preventive  appliances  available.— Id. 


See  Brokers. 


FACTORS. 


FELLOW  SERVANTS. 

See  Master  and  Servant,  ^=^180-190. 

FIXTURES. 

^»l  (N.Y.)  No  title  to  fixture  usque  ad  caelum. 
— Hynes  v.  New  York  Cent.  B.  Co.,  231  N.  Y. 
220,  131  N.  E.  808. 

«=>22  (N.Y.)  Seller  of  property  affixed  to  real- 
ty under  conditional  sale  contract  not  permitted 
to  remove  same  to  extent  of  advances  made  by 
mortgagee.— McCloakey  v.  Henderson,  231  N. 
Y.  130,  131  N.  B.  865. 

Loose  materials  on  realty  under  conditional 
sale  held  not  covered  by  mortgage.— Id. 
<©=>3I  (N.Y.)  Mortgagee  in  possession  not  re- 
quired to  assist  conditional  vendor  in  removal 
of  affixed  property.- McCloskey  v.  Henderson, 
231  N.  Y.  130,  131  N.  B.  866. 

FOOD. 

«=»I5  (N.Y.)  Use  of  word  "churned"  on  oleo- 
margarine not  violation  of  law  when  there  is 
no  intent  to  deceive  or  possibility  of  decep- 
tion.—People  V.  Peterson,  231  N.  Y.  100,  131 
N.  E.  748. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^s>642-684. 

FRAUD. 

See  Frauds,  Statute  of. 

I.   DBCEPTION   CONSTITUTING   FRAUD, 
AND   LIABILITY   THESRBFOR. 

<&s925  (N.Y.Sup.)  Damages  by  fraud  must  be 
shown.— Weiner  v.  Fine,  164. 

II.  ACTIONS. 
(A)   Rlsbts  of  Action   and   Deffenaes. 

^=^31  (N.Y.Sup.)  Defrauded  party  may  sue 
for  damages  or  rescind  contract.— Rose  v. 
Union  &  New  Haven  Trust  Co.,  37. 

FRAUDS,  STATUTE  OF. 

IX.   OPBRATION   AND  BFFECT   OF 
STATUTE. 

«=»n9(2)  (N.Y.Sup.)  Equity,  to  prevent 
fraud,  will  imply  trust  against  person  orally 
agreeing  to  bid  in  property  and  convey  to  anoth- 
er interested  person.— Fletcher  v.  Manhattan 
Life  Ins.  Co.,  453. 

Equity  will  afford  relief  to  prevent  fraud.- Id. 
^=»I25(I)  (N.Y.Sup.)  Statute  good  defense  to 
action  to  compel  conveyance  unless  equitable  re- 
lief required  to  prevent  fraud.— Ankele  v. 
Blankner,  876. 

GAS. 

<e=»l3(3)  (N.Y.Sup.)  Foreign  corporation,  not 
within  Transportation  Corporations  Law,  can- 
not be  compelled  to  supply  additional  consum* 
ers,  where  its  gas  supply  is  inadequate.— People 
ex  rel.  Pennsylvania  (ias  Co.  v.  Public  Service 
Commission,   Second  Dist.,  478. 
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GUARANTY. 

See  Indemnity. 

n.   CONSTRUCTION  AND   OPBRATION. 

<S=>32  (N.Y.Co.Ct.)  Held  available  to  land- 
lord's assignee.— Sutter  v.  Nenninger,  662. 

III.  DISCHARGES   OF  GUARANTOR. 

^s»56  (N.Y.Co.Ct.) -Where  each  instalhnent  of 
rent  is  independent  demand  extension  of  time 
of  one  will  not  impair  obligation  of  guaranty  as 
to  others. — Sutter  v.  Nenninger,  662. 

Extension  of  time  of  payment  of  rent  held 
not  to  discharge  guaranty.— Id. 

GUARDIAN  AND  WARD. 

II.  APPOINTMENT.    QUALIFICATION,    AND 
TBNL'RB   OF   GUARDIAN. 

<e=s>8  (N.Y.SHr.)  Surrogate's  Court  held  au- 
thorized to  appoint  guardian  of  person,  or  of 
estate,  or  of  both. — In  re  McGuire's  Estate,  62. 
^»iO  (N.Y.Sur.)  In  appointment  of  guardian, 
relatives  should  be  preferred  to  strangers, 
other  things  being  equal.— In  re  Hauser,  51. 

Appointment  of  person  of  religious  faith  pre- 
scribed by  wUl  devising  property  to  infants  held 
proper,  in   view  of   promises   and   conditions. 

Court  may  appoint  a  trust  company,  not  ap- 
plying for  guardianship  letters,  as  guardian  of 
infant's    estate. — Id. 

^=»ll  (N.Y.Sur.)  Appointment  of  testamen- 
tary guardian  in  will  of  infants'  uncle  not  ef- 
fective.—In  re  Hauser,  51. 
^=9 1 1  (N.Y.Sur.)  Only  surviving  parent  may 
qualify  as  testamentary  guardian.-^In  re  Un- 
derhill's  Estate,  448. 

<©=>I3(7)  (N.Y.Sur.)  Decree  appointing  guard- 
ian may  provide  for  religious  instruction,  such 
that  wards  may  inherit  under  uncle's  will.— In 
re  Hauser,  51. 

III.   CUSTODY  AND  GARB  OF  'WARD*S 
PERSON   AND   ESTATE. 

^=>35  (N.Y.Sur.)  Guardian  of  infant's  estate 
entitled  to  infant's  distributive  share  of  es- 
tate of  his  deceased  mother.— In  re  McGuire's 
Estate,  62. 

Guardian  of  person  held  not  entitled  to  re- 
ceive   or    manage    infant's   property.— Id. 

HABEAS  CORPUS. 

I.  NATURE    AND    GROUNDS    OF    REMEDY. 

^=94  (N.Y.Sup.)  Writ  cannot  operate  as, writ 
of  error,  but  is  merely  to  determine  whether 
detention  unlawful.— People  ex  rel.  La  Rocque 
V.  Bnright.  167. 

^=>25(2)  (N.Y.Sup.)  Courts  have  jurisdiction 
in  controversy  between  husband  and  wife  resid- 
ing together  regarding  custody  of  children. — 
People  ex  rel.  Delaney  v.  Mt.  St.  Joseph's 
Academy  of  Buffalo,  775. 

II.   JURISDICTION,  PROCEEDINGS,  AND 
RELIEF. 

©=»85(2)  (N.Y.Sup.)  Conflicting  evidence  as 
to  whether  relator  was  absent  from  demanding 
state  at  time  charged  in  indictment  held  not  to 
warrant  discharge.— People  ex  rel.  La  Rocque 
v.  Eiu'ight,  167. 

(@=302(2)  (N.Y.SUP.)  Relator's  identity  may 
be  considered. — People  ex  rel.  La  Rocque  v. 
Enright,  167. 

HARMLESS  ERROR. 

See  Appeal,  <8=»1053-1073. 
(14) 


HEALTH. 

n.  REGULATIONS  AND   OFinBIfSBS. 

€r=>3l  (N.Y.Sup.)  Revocation  of  license  to  sell 
milk  by  board  of  health  will  not  be  disturbed  by 
courts,  unless  tyrannical  or  unreasonable.— 
People  ex  rel.  Agms  &  Klugerman  v.  Board  of 
Health  of  Department  of  Health  of  City  of  New 
York.  507. 

Board  of  health  may  revoke  permits  to  sell 
milk  on  information  obtained  through  its  own 
agents.— Id. 

Revocation  of  license  to  sell  milk  not  unrea- 
sonable, where  seller  had  long  violated  the  law. 
-Id. 

EHGHWAYS. 

See  Bridges. 

III.   CONSTRUCTION,  IMPROVEMENT,   AND 
REPAIR. 

<e=s>ll3(4)  (N.Y.Ct.Ct.)  State  liable  to  con- 
tractor for  increased  cost,  caused  by  engineer's 
interference  with  natural  progress  of  work.— 
Schunnemunk  Const.  Co.  v.  State,  569. 

Regardless  of  negligence  state  liable  for  in- 
creased cost  due  to  ordering  commencement  of 
work  before  right  of  way  was  secured. — ^Id, 

Interest  not  allowed  on  contractor's  claim  for 
increased  cost  of  work. — ^Id. 

Ignorance  of  whether  county  had  secured 
rights  of  way  held  not  to  defeat  stater's  liabilitT 
for  increased  cost  caused  by  premature  order 
to  conimence  work.— Id. 

^s»l20(4)  (N.Y.Sup.)  Finding  of  anasnal  heavy 
rainfall  held  supported  by  evidence. — Mead  v. 
State,  516. 

Evidence  held  insufficient  to  show  negligence 
in  construction  of  highway  culvert. — ^Id. 

Negligence  in  constructing  highway  culvert 
question  for  jury. — Id. 

<e=:»l20(4)  (N.Y.Sup.)  Town  not  liable  for 
negligence  m  failing  to  keep  ditdi  dear.— 
Brothers  v.  Town  of  Leon,  590. 

V.  REGULATION  AND  USB  FOR  TRAVEL. 
(C)    Injarles  from  Defecta  or  Obstritetloa«. 

^s>l87(3)  (N.Y.Sup.)  Complaint  against  state 
for  death  in  fall  from  road  at  bridge  demurra- 
ble, if  showing  defect  was  on  approach  of 
bridge— Deyoe  v.  State,  640. 
€=>203  (N.Y.Sup.)  Notice  of  claim  for  injujr 
must  be  filed.— Brothers  v.  Town  of  Leon.  oOO. 
^=s>2\\  (N.Y.Sup.)  Evidence  held  to  show  de- 
fect in  highway  from  want  of  barriers  was 
fault  of  state,  and  not  of  town  authorities.— 
Deyoe  v.  State,  640. 

HOMICIDE. 

IX.   NRW  TRIAL. 

^s>319  (N.Y.Sup.)  New  trial  for  newly  dis- 
covered evidence  on  new  theory  of  defense  re- 
fused—People V.  Odell,  304. 

HUSBAND  AND  WIFE. 

See  Divorce;  Dower;  Marriage. 

I.   MUTUAL  RIGHTS,  DUTIES,  AlTD  I^IA* 
BILITIBS. 

<®=»I4(2)  (N.Y.Ct.CI.)  Wife  holding  land  with 
husband  by  the  entirety,  and  not  filing  claim  or 
notice,  not  entitled  to  recover  damages  to  the 
land.— Gray  v.  State,  572. 

When  land  owned  by  the  entirety,  husband 
only  entitled  to  recover  one-half  iP  damage 
thereto.— Id.  *" 
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Insurance 


III.       CONTBYANCBS,       CONTRACTS,      AND 

OTHBR  TRANSACTIONS   BKTWBBN 

Ht7SBAND   AND   W^IPEJ. 

^=»5I  (N.Y.Sup.)  Separation  agreement  held 
invalid.— Mabbctt  v.  Mabbett,  205. 

VI.  ACTIONS. 

<@=»232(3)  (N.Y.SUP.)  Evidence  held  not  to 
establish  contract  to  pay  complainant  wife  for 
services.— Smith  v.  Burhyte,  728. 

Vm.  SBPARATION  AND  SEPARATE  MAIN- 
TENANCE}. 

;d=>278(3)  (N.Y.Sur.)  Separation  agreement 
for  payment  to  wife  out  of  trust  funds  bind- 
ing, unless  set  aside  or  impeached.— In  re 
Yard's  Estate,  190. 

INDEMNITY. 

See  Guaranty. 

<$=:»I5(9)  (N.Y.8up.)  Whether  minds  of  par- 
ties met  on  proposition  of  whether  defendant 
joint  maker  should  indemnify  plaintiff  for  lia- 
bility a  jury  question.— Logan  v.  Turner,  415. 

INDICTMENT  AND  INFORMATION. 

II.   FINDING  AND  FTIiINO  OP  INDICTMENT 
OR  PRKSBNTMENT. 

<^=>\0  (N.Y.Gen.Sess.)  Indictment  on  uncor- 
roborated testimony  of  police  officers  dismiss- 
ed.—People  V.  Porter,  064. 

INFANTS. 

See  Gu&rdian  and  Ward;  Parent  and  Child. 

VII.  ACTIONS. 

^==>72(l)   (N.Y.Sup.)  Infancy    no    defense    in 

action  for  recovery   of  plaintiff's  property  in 

<lefendant'8  possession.— Benedict  v.  Flannery, 

104. 

<&=s>89  (N.Y.Sup.)  Defect  in  serving  infant  in 

partition  held  cured  before  confirmation,  and 

purchase!^  was  bound.— Lennox  v.  Lennox,  718. 

INJUNCTION. 

II.   SUBJBCTS    OF    PROTECTION   AND 
RESLIKF. 

(B)    Property*    Conveyancefl,    and    Incmn- 
brancea. 

^=s>48  (N.Y.Sup.)  Continually  repeated  unlaw- 
ful trespasses  over  land  under  water  enjoined. 
—Greenspan  ▼.  Yaple,  115. 

(C)    Contracts. 

'^ssGS  (N.Y.Sup.)  Operation  of  amusement 
park  device  in  breach  of  contract  giving  plaintiff 
exclusive  use  will  be  enjoined. — Gonzales  v. 
Kentuclqr  Derby  Co.,  783. 

(G)   Personal  RtgrUts  and  Duties. 

^=s>94  (N.Y.Sup.)  Mandatory  injunction  proper 

remedy  for  illegal  expulsion. — Stenzel  v.  Cava- 

naugh,  888. 

<S=>IOI(l)   (N.Y.Sup.)  Employer  is  entitled  to 

protection  against  unlawful  acts  by  trade  union 

members. — ^Marks   Arnheim,   Inc.,   v.    l^Ilman, 

369. 

in.  ACTIONS  FOR  INJUNCTIONS. 

^=»I18(3)  (N.Y.Sup.)  Complaint  alleging  com- 
bination of  members  of  labor  union  to  commit 
unlawful  acts  sufficient— United  Traction  (3o. 
v.  Droogan,  39. 


IV.  PRCSIilMINARY  AND  INTERIiOCUTORY 
INJUNCTIONS. 

(A)  Grounds  and  Proceedings  to  Procure. 
€=>I33  (N.Y.8up.)  Landlord  held  entitled  to 
mardatory  injunction  pendente  lite  against  sub- 
letting.—Boskowitz  V.  Cohn,  419. 
«=>I36(2)  (N.Y.Sup.)  Preferred  stoOkholder 
iheld  entitled  to  enjoin  payment  of  salaries 
wrongfully  voted  pending  trial  of  action  for  ac- 
counting.—Smallwood  V.  Smith,  427. 

«g=»l47  (N.Y.Sup.)  Under  proofs  of  plaintiff 
and  admissions  of  defendants,  picketing  and 
interfering  with  employer's  business  restrained 
pendente  lite.— Schwartz  &  Jaffee  v.  HiUman, 

<&=>I47  (N.Y-Ssp.)  Affidavit  showing  unlawful 
acts  held  to  warrant  injunction  against  picket- 
ing by  trade  union.— Marks  Arnheim,  Inc.,  v. 
HQlman,  369. 

(B)  Continuing,    Modlfylnar*   Vaeatinir,   or 

Dissolvlnifi:. 

^=9 1 63(1)  (N.Y.Sup.)  Temporary  injunction 
continued,  where  acts  enjoined  unlawful,  and 
restraining  order  proved  efficacious.— United 
Traction  Co.  v.  Droogan,  39. 

Not  continued  against  defendant  not  served 
with  moving  papers.— Id. 

^=s>l74  (N.Y.Sup.)  Facts  held  to  show  lawless 
acts  of  strikers  and  sympathizers  within  con- 
trol of  labor  uiiions.— United  Traction  CJo.  v. 
Droogan,  39. 

Not  vacated  on  affidavits,  where  acts  enjoined 
illegal,  though  facts  denied  by  opposing  affi- 
davits.—Id. 

^=:>I76  (N.Y.Sup.)  Not  continued  as  against 
defendant  individually  acquitted  of  act  en- 
joined, though  still  binding  on  him  as  member 
of  union.— United  Traction  Co.  ▼.  Droogan,  39. 

INSTRUCTIONS. 

See    Criminal   Law,    <@=>776-822;    Trial,    ^=» 
248-251. 

INSURANCE. 

V.  THB   CONTRACT  IN   GBNFRAIi. 
(A)  Nature,  Reaulsltes,  and  Validity. 

<d=:»136(3}  (N.Y.Sup.)  Insurrer  entitled  to  set 
up  as  defense  noncompliance  by  plaintiff  with 
condition  precedent.— Park  &  Pollard  Co.  v.  In- 
dustrial Fire  Ins.  Co.,  866. 
^S3 143(4)  (N.Y.Sup.)  To  reform  policy  for 
mistake,  mistake  must  be  mutual.— Zap  v.  U. 
S.  Casualty  (3o.,  31. 

(B)  Construction  and  Operation. 

^=3»I46(3)  (N.Y.Sup.)  Indemnity  policy  to  be 
construed  liberally  in  favor  of  assured.— Green 
River  Distilling  Co.  v.  Massachusetts  Bonding 
&  Ins.  Co.,  263. 

<@=s>l46(3)  (N.Y.Mun.Ct.)  Policy  most  strong- 
ly construed  against  insurer.— O'Boyle  v. 
American   Equitable   Assur.    Co.,   46. 

VIII.      CANCBLI.ATION,      SVRRENDBIU 

ABANDONMENT,  OR  RBSCISSION 

OP  POLICY. 

<@==>235  (N.Y.Sup.)  Letter  by  insured  held  ad- 
missible in  suit  against  him  for  premium  on 
policy.— McNamee  v.  Zimmett,  638. 

IX.  AVOIDANCES  OF  POL.ICY  FOR  Bf ISRE3P- 

RESSBNTATION,    FRAUD,    OR    BREACH 

OF  WARRANTY  OR  CONDITION. 

(A)   Ground^  in  General. 

^=s>255  (N.Y.Sup.)  Noncompliance  with  vital 
representations  precludes  recovery.— O'dJonnor 
.  Transp.  Co.  y.  Glens  Falls  Ins.  Co.,  612. 

(16) 
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(B)   Matter*   Relatlns  to   Property   or   In- 
terest Insured. 

<&=>272  (N.Y.Sup.)  Statement  that  Vessel  Fire 
Register  certificate  had  been  obtained  held  a 
warranty.— O'Connor  Transp.  CJo.  v.  Glens 
Falls  Ins.  Co.,  612. 

X.  FORFBITrRE  OF  POIilCY  FOR  BRBACH 

OF  PROMISSORY  WARRANTY,  COVE- 
NANT, OR  CONDITION  SUBSKCtUBNT. 

(E3)   Nonpayment   of  Premiums   or  Ajisess* 
ments. 

^=:»365(2)  (N.Y.)  Payment  of  premium  after 
lapse  of  policy  held  not  to  restore  same. — Gould 
y.  Equitable  Life  Assur.  Soc.  of  the  U.  S.,  231 
N.  y.  208.  131  N.  E.  802. 

XI.  ESTOPPKL.,     "MTAIVER,      OR     AGRBB- 
MENTS  AFFECTING  RIGHT  TO  AVOID 

OR   FORFEIT   POIilCY. 

<$=:9389(8)  (N.Y.Sup.)  Insurer  held  not  to  have 
waived  breach  of  warranty  that  certificate  of 
Vessel  Fire  Register  had  been  obtained.— 
O'Connor  Transp.  Co.  v.  Glens  Falls  Ins.  Co., 
612. 

<^=>392(9)  (N.Y.)  Retention  by  insurer  of 
premium  not  waiver  of  demand  for  certificate 
of  continued  good  health.— Gould  v.  Equitable 
Life  Assur.  Soc.  of  the  U.  S.,  231  N.  Y.  208, 
131  N.  B.  892. 

XII.  RISKS   AND   CAUSES  OF  LOSS. 
(B)   Insurance   of  Property  and   Titles. 

^=»425  (N.Y.Sup.)  Policy  against  theft  re- 
quired pieces  to  be  delivered  to  carrier  against 
receipt.— Herts  v.  Hartford  Fire  Ins.  Co.,  Q6. 

(E)   Accident  and  Health  Insurance. 

^=>455  (N.Y.)  Septic  poisoning  as  result  of 
use  of  hypodermic  needle  accidental.— Town- 
send  V.  Commercial  Travelers'  Mut.  Ace.  Ass'n 
of  America,  231  N.  T.  148,  131  N.  E.  871. 
^=>46l(l)  (N.Y.)  Septic  poisoning  resulting 
from  use  of  hypodermic  needle  held  not  result 
of  negligence  or  voluntary  exposure  to  unnec- 
essary danger.— Townsend  v.  Commercial 
Travelers*  Mut.  Ace.  Ass'n  of  America,  231  N. 
Y.  148.  131  N.  B.  871. 

<3=>462  (N.Y.)  That  deceased,  who  had  unlaw- 
ful possession  of  hypodermic  needle,  infected 
himself  was  no  defense  as  showing  death  result 
of  violation  of  law.— Townsend  v.  Commercial 
Travelers'  Mut.  Ace.  Ass'n  of  America,  231 
N.  Y.  148,  131  N.  E.  871. 

XIII.    EXTENT    OF    LOSS    AND    LIABILITY 
OF  INSURER. 

(A)  Marine  Insnrance.- 

<@c=>484  (N.Y.Mon.Ct.)  Failure  of  insured  to 
make  repairs  no  defense  to  action  on  marine 
policy.— O'Boyle  v.  American  Equitable  Assur. 
Co..   46. 

(C)  Gnnranty   and    Indemnity   Insurance. 

<@=»5I3  (N.Y.Sup.)  Company  held  liable  for 
expenses  of  defending  against  attachment. — 
Green  River  Distilling  Co.  v.  Massachusetts 
Bonding  &  Ins.  Co.,  263. 

XVIII.   ACTIONS   ON  POLICIES. 

<$==>646(l)  (N.Y.Sup.)  Burden  of  proving  con- 
dition precedent  and  plaintiff's  nonperformance 
thereof  held  on  defendant. — Casey  v.  Metropol- 
itan Life  Ins.  Co.,  70. 

m 


XX.  BOTTUAL  BENEFIT  IlfSITRAHCE. 

(A)  Corporations  and  Assoclattons. 

0=>699  (N.Y.Sup.)  Noncompliance  with  rein- 
surance contract  as  to  payment  of  assessments 
held  to  defeat  right  to  death  benefits. — ^Dubey 
V.  Phillips.  794. 

Liquidator's  failure  to  notify  certificate  hold- 
ers Insurance  does  not  make  reinsurer  liable. 
—Id. 

INTERPLEADER. 

L  RIGHT  TO   INTERPLEADER. 

^=»l  (N.Y.Sup.)  In  action  on  personal  claim 
is  personal  action,  not  in  rem.— 5)evoy  t.  Kel- 
les,  492. 

II.  PROCEEDINGS   AND  RELIEU*. 

<@=>20  (N.Y.Sup.)  Notice  of  interpleader  must 
be  served  in  same  manner  as  summons. — ^Deyoy 
V.  Nelles,  492. 

Personal  or  substituted  service  of  notice  on 
nonresident  outside  state  insufficient. — ^Id. 

Claimant,  in  answer  to  letter  addressed  to 
residence  in  state,  referring  to  place  of  busi- 
ness as  in  different  city,  same  state,  presumed 
served  in  state  of  residence.- Id. 

INTOXICATING  LIQUORS. 

I.  POIVER  TO   CONTROL  TRAFFIC. 

<e=>2i/2  [New,  vol.  8A  Key-No.  Series] 

(N.Y.Sup.)  National  Prohibition  Act 
binding  on  all  inhabitants  of  the  United  States. 
— Farrelly  v.  Wells,  34. 

XII.  RIGHTS   OF  PROPERTT  AKD 
CONTRACTS. 

<&=»330i/2  [New,  vol.  ISA  Key-No.  Series] 

(N.Y.Sup.)  One  blinded  by  drinking  poi- 
soned whisky  sold  in  violation  of  law  cannot 
recover  damages.— Harkins  v.  Provenzo,  25S. 

JUDGMENT. 

See  Execution. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  top- 
ics. 

For  review  of  judgments,  see  Appeal. 

IV.  BY  DEFAULT. 
(B)  Openinar  or  Setting  Aside  I>efavlt. 

€:=>I38(I)  rN.Y.Sup.)  Default  not  canned 
through  willfulness  or  neglect  should  be  open- 
ed.~Whittemore  v.  Hall,  228. 
<@==>I62(4)  (N.Y.Sop.)  Showing  held  to  have 
entitled  the  defendant  to  have  default  opea.— 
Whittemore  v.  Hall,  228. 

VL     ON  TRIAL  OF  ISSUES. 

(G)   Conformltr   to   Procesii,  Pleatflnira* 
Proofs,  and  Terdlct  or  Flndinss. 

<S=>25I(I)  (N.Y.Sup.)  Plaintiffs  not  entitled  to 
judgment  on  undisputed  evidence  not  within  is- 
sues of  complaint,  without  affording  defendant 
opportunity  to  meet  case  as  presented  by 
amendments.— Webb  v.  Friedberg,  22&. 
^s»25S  (N.Y.Sup.)  Damages  must  be  based  on 
evidence.— Ellis  v.  Rosalsky,  14. 

IX.  OPENING  OR  VACATING. 

^=^382  (N.Y.Sup.)  One  not  party  to  action  as 
general  rule  cannot  move  to  vacate  judgment 
— Manahan  y.  Petroleum  Producing  St  Refining 
Ck).,  127.  ^ 


Digitized  by 


Google 


INDEX-DIGBST 
For  cases  In  Dec.Dlff.  ft  Axn.Dijr.  Key-No.Series  A  Indexes  see  am 


Xiandlord  and  Teaaat 
le  toplo  and  KBY-KUMBBB 


2III.   HERGBSR   AND   BAR    OF   CAUSBSS   OF 

ACTION  AND  DBFBNSB9. 

CB)  Causes  of  Actton  and  Defenses  Mevff- 

edy  Barred,  or  Concluded. 

«S=»585(4)  (N.Y.Sup.)  Former  adjudication 
counterclaim  did  not  show  cause  of  action  bind- 
ing, where  it  was  sought  to  be  set  up  independ- 
ently.—Hcyman  Cohen  &  Sons  v.  M.  Lurie 
AV^len  Co.,  380. 

<SV603  (N.Y.Sup.)  Becovery  of  rent  install- 
ment no  bar  to  recovery  of  further  installments 
subsequently  due.— Baltic  Holding  Corporation 
V.  Clasp  Envelope  Co.,  155. 

XIT.   CONCI^USIVBNBSS   OF   ADJUDI- 
CATION. 
(C)  Matters  Conelnded. 

<@=:3735  (N.Y.Sup.)  Surrogate's  adjudication  as 
to  presumptive-  death  of  decedent's  brother 
prior  to  issuance  of  letters  of  administration 
not  res  judicata  as  to  brother's  death  subse- 
quent to  that  of  decedent— In  re  Rowe,  395. 

JUDICIAL  POWER. 

See  Constitutional  Law,  ^=>70. 

JURY. 

II.  RIGHT  TO  TRIAL  BY  JURY. 

^=s>22(2)  (N.Y.Co.Ct.)  One  accused  of  vagran- 
cy not  entitled  to  jury  trial  as  matter  of  con* 
stitutional   right.— People    v.   Harding,   657. 

LABOR  UNIONS. 

See  Trade  Unions. 

LANDLORD  AND  TENANT. 

II.  I4ESA8BS  AND  AGREBMBNTS  IN 
GESNBRAIj. 
(A)   Reanlsites   and   Vallditr. 
^=>31    (N.Y.Sup.)  Tenant,    who   did   not   sur- 
render or  offer  to  surrender,  cannot  avail  of 
landlord's  fraud.— 810  West  End  Ave.,  Inc.,  v. 
Herzog,  11. 

^=3»32  (N.Y.Sup.)  Recovery  of  rent  subse- 
quent to  execution  of  lease  a  ratification  of 
agreement,  barring  tenant's  plea  of  duress.— 
1200  Madison  Ave.  Corporation  v.  Merrills, 
110. 

(B)  Coastraotion  and  Operation* 

^=s>Z7  (N.Y.Sup.)  Parties  presumed  to  have 
contracted  in  view  of  established  meaning  of 
language  used.- Allen  v.  Oscar  G.  Murray  Kail- 
road  Employes'  Ben.  Fund,  201. 

IT.  TBRMS   FOR  YBAR9. 

(B)  AsKlflrnment,  Snblettiaff>  and  Mort- 
flraare. 

<d=s>76(l)  (N.Y.Sup.)  Exception  of  lease  rela- 
tive to  subletting  construed.— Gulden  v.  Ward,  8. 

(C)  Bxtenfllons,  Rene^Tala.  and  Options  to 
PnrcUaa^  or  Sell. 

<S=>86(2)  (N.Y.Sup.)  Personal  notice  of  de- 
sire to  renew  held  unnecessary. — Giordano  v. 
Zap.  88. 

^=>92(l)  (N.Y.Sup.)  Where  lessor  did  not  de- 
sire to  sell,  option  01  tenant  to  purchase  in  such 
event  cannot  be  exercised.— Lewis  v.  Ludlam, 
636. 

<e=»92(l)  (N.Y.Sup.)  Option  to  purchase  was 
lost  by  not  being  exercised  until  after  exercise 
of  option  to  renew.— Masset  v.  Ruh,  752. 
^=s»92(2)  <N.Y.Sup.)  Single  lessee  entitled  to 
exercise  option  to  purchase.— Lewis  v.  Ludlam, 
636. 
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(D)  Termination. 

^=»94(l)  (N.Y.Sup.)  Notice  to  quit  from  pur- 
chaser of  leased  premises  prior  to  taking  title 
did  not  terminate  lease.— Broadway-John  Street 
Corporation  v.  Huyler's,  223. 

V.  TBH ANCIBS  FROM  YBAR  TO  YBAR 
AlVD  BIONTH  TO  MOKTH. 

<®=>M4(3)  (N.Y.Sup.)  Holding  over  after  ex- 
piration of  term  implies  agreement  of  tenant 
for  year  to  hold  for  another  year,  but  landlord 
may  treat  him  as  trespasser. — In  re  Kinum,  536. 

VII.   PRBMISBS  AWD  BNJOYMBNT  AND 
USB  THBRBOF. 

(A)  Description.  Bztent.  and  Condition. 

<@=5>I24(I)  (N.Y.Sup.)  Tenant  could  not  re- 
cover for  landlord's  failure  to  turn  on  water, 
in  absence  of  request  on  landlord  therefor.— 
Curry  v.  Coyle,  65. 

<@=»I24(3)  (N.Y.Sup.)  Tenant  held  not  enti- 
tled to  damages  for  landlord's  failure  to  fur- 
nish electricity.— Curry  v.  Coyle,  65. 

(D)  Repairs,   Inanranoe,   and   Imprcve- 
ments. 

<©==>! 50(1)  (N.Y.Sup.)  Exception  of  lease  rela- 
tive to  alteration  construed.— Gulden  v.  Ward, 
3. 

<@=>I52(2)  (N.Y.Sup.)  Tenant  could  not  re- 
cover for  failure  to  make  repairs,  in  absence 
of  showing  of  consideration  for  landlord's 
agreement  to  repair. — Curry  v.  Coyle,  65. 
«&=»I52(3)  (N.Y.Sup.)  Lressor's  covenant  to 
"keep  the  premises  in  good  and  tenantable  re- 
pair'^ held  applicable  to  yard  and  gardens.— Al- 
len V.  Oscar  G.  Murray  Railroad  Employes' 
Ben.  Fund,  201. 

<$=»I52(4)  (N.Y.Sup.)  Oil  separator  a  "struo- 
tural  addition,"  witlun  lease.— New  York  Mo- 
tor Sales  Corporation  v.  Corse,  94. 
€=>I52(4)  (N.Y.Sop.)  Covenant  to  "repair" 
not  applicable  to  cleaning  walks,  caring  for 
lawn,  shrubbery,  and  gardens,  etc. — Allen  v. 
Oscar  G.  Murray  Railroad  Employes*  Ben. 
Fund,  201. 

Lessor's  conduct  held  not  to  work  a  modifi- 
cation of  his  covenant  to  repair. — Id. 
<S==>I52(II)  (N.Y.Sup.)  Landlord  liable  for 
cost  of  installation  of  oil  separator  in  leased  » 
garage,  pursuant  to  landlord's  agreement  with 
city.— New  York  Motor  Truck  Sales  Corpora- 
tion V.  Corse,  94. 

(B)   Injuries  from  Dangrerons  or  Defective 
Condition. 

<e==>170(l)  (N.Y.Sup.}  Landlord  held  not  lia- 
ble to  person  injured  by  door  of  entrance  to 
cellar.— Holland  v.  Levy,  77. 
<3=»^I70(1)  (N.Y.Sup.)  Freight  elevator  not 
nuisance,  unless  inherently  dangerous. — ^McDon- 
nell V.  Gerken,  224. 

Freight  elevator  not  nuisance,  unless  danger 
reasonably  to  be  apprehended.— Id. 

Freight  elevator  held  not  dangerous,  when 
used  for  purpose  for  Which  constructed  and 
maintained. — Id. 

Landlord  not  liable  for  injuries  to  employ^ 
of  subtenant  on  freight  elevator,  in  absence  of 
negligence.— Id. 

YIII.  RBNT  AND  ADVANCB8. 
(A)  RIfirbtii  and  Liabllltleii. 

<9=»I84(2)  (N.Y.Sup.)  Prospective  tenant  enti- 
tled to  recover  deposit.— De  Salvo  v.  Faerber, 
Silberman  &  Co.,  147. 
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<d=s>184(2)  (N.Y.8up.)  Subsequent  lessee  held 
not  entitled  to  recover  deposit  of  former. — 
Houlihan  v.  Komaz  Kealty  Co.,  148. 
^=s»200(l'/2)  (N-V^up.;  Court's  refusal  to 
consider  particular  items  of  expenses  in  fix- 
ing reasonable  rental  held  error.— Osmansk^ 
V.  Auerbach,  7. 

<S=»2aO<|i/2)  (N.Y.Sup.)  Housing  laws  not  ret- 
roacUve.— 810  West  End  Ave.,  Inc.,  y.  Herzog, 
11, 

(S=»200(l!/2)  (N.Y.Sup.)  Payment  of  rent  un- 
der lease  not  bar  to  defense  of  unreasonable- 
ness.—Resolute  Investing  Co.  v.  Freeman,  84. 
<S;=:9200Oi/2)  (N.Y.bup.)  Judgment  tor  rent 
without  foundation,  in  absence  of  proof  of  rea- 
sonableness.— Widelitz  v.  Kosenthal,  85. 
^=s>200(|i/2)  (N.Y.bup.)  Lfcase  '^oppressive," 
when  rent  is  unjust.— Klamer  Realty  Corpora- 
tion ▼.  Brill,  92. 

^=»200(|i/2>  (N.Y.Sup.)  In  suit  for  rent  under 
lease  executed  before  emergency  rent  laws, 
court  could  not  determine  whether  rent  reason- 
able.—1200  Madison  Ave.  Corporation  v.  Mer- 
rills, 110. 

^s»200(M/2)   (N.Y.Sup.)  Tenant   not   estopped 
by  former  payment  to  plead  unreasonable  rent. 
— Schechter  v.  Traconis,  144. 
<S=>2(H)(l>/2)   (N.Y.Sup.)  Landlord,     suing    for 
rents,    must    specify    consideration    paid    for 
premises.— Guide  Realty  Co.  v.  Driscoil,  159. 
^=>200(|i/2)    (N.Y.Sup.)    Increase  in  rent  al- 
lowed  by    trial    court    held   insufficient— Auer 
Real  Estate  Co.  v.  Wriggle,  160. 
^=>200(|i/2)    (N.Y.Sup.)  Judgment    dismissing 
complaint  for  use  and  occupation  should  not  be 
rendered,  without  finding  on  the  facts.— Shuck 
v.  McCarthy,  195. 

Judgment  dismissing  landlord's  complaint  for 
use  and.  occupation,  without  finding  on  the 
facts,  could  not  be  treated  as  for  the  old  rent 
deposited.- Id. 

«S=»200(li/2)    (N.Y.Sup.)   Court  should  find  rea- 
sonable use  value,  instead  of  dismissing  land- 
lord's action.— Brennan  v.  McCallum,  197. 
^f=9200{\Y2)    (N.Y.Sup.)   Court  should  find  rea- 
sonable use  value  in  action  by  landlord.— Mar- 
cus V.  Hecht,  198;  Dooley  v.  Sohn,  198. 
<9=s>200(|i/2)   (N.Y.Sup.)  Tenant,  asserting  un- 
reasonableness of  rent,  entitled  to  trial  of  such 
issue. — Greenwald  v.  Cohen,  209. 
,  ^=>200(iy2)    (N.Y.Sup.)  On  issue  of  reasona- 
bleness or  rent,  jury  should  not  have  been  per- 
mitted to  consider  expense  of  future  repairs.— 
Goeman  v.  Boyle,  238. 

<3=>200(l>/2)  (N.Y.Sup.)  Unreasonable  rent 
statute  held  not  retroactive. — Orinoco  Realty 
Co.  V.  Bandler.  855. 

€=>200(|i/2)  (N.Y.CIty  Ct.)  "Rent,"  which 
landlord  may  recover  under  statute,  defined.— 
Weil  v.  Lesser,  655. 

Statute  held  to  give  separate  action  for  rent- 
al value  where  tenant  holds  over.— Id. 

(B)   Actioiifl. 

<@=s>222  (N.Y.Swp.)  Landlord's  threat  to  re- 
gain possession  lawfully  not  duress. — Orinoco 
Realty  Co.  v.  Bandler,  855. 

IX.  RB-KNTRY   AND  RECOVERY  OF  POS- 
SESSION  BY   LANDLORD. 

^=s>275  (N.Y.Sup.)  Tenant  a  trespasser  after 

expiration    of   lease. — Bavendam    v.    Levinson, 

687 

(@=s>278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  Landlord,  occupying  apart- 
ment in  a  building,  may  recover  another  apart- 
ment therein  for  his  own  use.— Drey er  ▼. 
Wiers,  73. 

(18) 


<S=»278i/2  [New,  vol.  II A  Key-No.  Series] 

(N.Y.Sup.)  Tenant    entitled    to   day    in 
court   on   issue   of  whether   landlord     seeking 
premises  for  own  use  is  acting  in  good  faith. — 
Anastasion  v.  Kppel,  79. 
.<@=9278y2  [New,  vol.  IIA  Key-No.  Series] 

(N.Y.Sup.)  Tenant,  asserting  unreason- 
ableness of  rent  in  summary  proceeamg,  enti- 
tled to  a  trial  of  the  issues,  even  though  a  law- 
yer.—Pensel  V.  Levi,  81.  ^ 
<S=s>278y2  [New,  vol.  1 1 A  Key-No.  Series]    ^ 

(N.Y.Sup.)  Landlord  has  burden  of 
showing  rent  reasonable.— B^amer  Realty  Cor- 
poration y.  Brill,  92. 

Execution  of  lease  does  not  bar  tenant  from 
raising  defense  that  rental  is  unreasonable. — Id. 
(S=»278y2  [New,  vol.  I  lA  Key-No.  Series] 

(N.Y.Sup.)  Order  increasing  rent  not  au- 
thorized   in    proceeding    to    dispossess    tenant 
holding  over.— Weiner  v.  Spielman,  97. 
<S=s>278y2  [New,  vol.  IIA  Key-No.  Series] 

(N.Y.Sup.)  Direction  of  verdict  on  ex- 
pert's   calculation    erroneous. — Starzer    Realty 
Corporation  y.  Goodman.  126. 
<3=>278i/2  [New,  vol.  HA  Key-No.  Series] 

«   (N.Y.Sup.)  Tender  of  increased  rent  for 
month  following  adverse  judgment,  but  not  for 
preceding  month,  insufficient  to  redeem. — ^IQiah- 
dan  V.  Wilker  Realty  Co.,  13a 
<e==>278y2  [New,  vol.  IIA  Key-No.  Series] 

(N.Y.Sop.)  Evidence  held  to  prove  that 
landlord  did  not  act  in  good  faith  in  seeking 
possession  for  personal  and  immediate  use. — ^lil- 
liendahl  v.  Lioughman,  162. 

Lietter  offering  tenant  continued  possession  at 
increased  rent  admissible  on  good  faith  of  land- 
lord, seeking  possession  for  own  use.— Id. 
<e=s>278/2  [New,  vol.  1 1 A  Key-No.  Series] 

(N.Y.Sup.)   Statute  relating  to  summary 
proceedings  for  possession  of  premises  "occu- 
pied for  dwelling  purposes*'  construed.— Jack- 
son V.  Grey,  290. 
<d=»278i/2  [New,  vol.  IIA  Key-No.  Series] 

(N.Y.Sup.)  Statute  relating  to  summary 
proceedings  for  possession  of  premises  ^'oocn- 
pied  for  dwelling  purposes*'  construed. — ^Howie 
V.  McKemne,  291. 
<$=»278</2  [New,  vol.  I  lA  Key-No.  Series] 

(N.Y.Sup.)  Landlord  may  recover  por- 
tion of  property  occupied  for  business  purposes 
under  statute.— Bavendam  v.  Levinson,  687. 
<g==>301(l)  (N.Y.Sup.)  Widow  of  deceased  ten- 
ant, holding  over  after  expiration  of  term,  may 
be  removed  after  proper  notice.— In  re  Kinum. 
536. 

€=»31l  (N.Y.Sup.)  Clerk  cannot  refuse  dis- 
possess warrant  and  accept  rent  after  expira- 
tion of  the  time.— People  ex  reL  Rigoolot  v. 
Byrne,  916. 

<@=»3II  (N.Y.Sup.)  Warrant  and  final  order  m 
dispossess  proceedings  not  to  be  combined.— 
Uockaway  Point  Co.   v.  Friberg,  936. 

LARCENY. 

See  Receiving  Stolen  Goods. 

I.  OFFBlfSKS    AND    RBSPONSIBILITT 

THBRBSrOR. 

<&=>I5(2)  (N.Y.Sup.)  One  hiring  automobile 
not  guilty  of  larceny,  though  he  fails  to  return 
same  at  time  stipulated.— People  y.  Alaboda, 
464. 

II.  PROSBOVTIOir  AND  PITNISHMBlirT. 

(B)  Bvldence. 

^=»55  (N.YwSup.)  Defendant  heid  to  have  par- 
ticipated in  the  taking  of  propert7.*-People  T. 
Bomanelli,  902. 
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LEASE. 

See  Landlord  and  Tenant. 

,     LIBEL  AND  SLANDER. 

1.    "WORDS    AND  ACTS    ACTIOIVABIjD>   AND 
lilABILlTY  THSREFOR. 

<©=>4  (N.Y.Sup.)  Article  attacking  newspaper 
editor  held  malicious.~McKee  y.  Robert,  602. 

rV.  ACTIONS. 

(B)  Parties,  Preltnitnary  Proceedlnars, 
and  Plcadlav. 

^=s>BS  (N.Y.Sap.)  Reference  to  other  libels  to 
show  animus  stricken,  as  subjecting  defendant 
to  double  recovery.— Pignatelli  v.  Press  Pub. 
Co.,  524.  * 

<@=>88  (N.Y.Sup.)  Allegation  "of  and  concern- 
ing" plalnti]ff*8  business  unnecessary,  where 
only  eoznplaint  was  as  to  loss  of  reputation  as 
editor.—McKee  v.  Robert,  502. 

(O  BTideaoe. 

<&=»I04(3)  (N.Y.Sup.)  Repetition  of  libel  to 
be  considered  in  connection  with  particular  libel. 
—Pignatelli  v.  Press  Pub.  Co.,  524. 

(B)  Trial,  Jadtfrnent,  a»a  RevleiT. 

«S=»I23(2)  (N.Y.Sup.)  Meaning  of  alleged  li- 
belous article  held  for  jury  without  reference 
to  innuendo.— McKee  v.  Robert,  502. 
<®=>  124(1)  (N.Y.Sup.)  Refusal  to  charge  on 
independent  statements  in  alleged  libelous  arti- 
cle held  not  error.— McKee  v.  Robert,  502. 

TI.   CRUHINAJL  RESPONSIBILITY. 

(B)  Proseeatlon  ana  Panlsbmeat. 
•t=5>l58  (N.Y.Svp.)  Jurors  judges  of  both  law 
and  fact  in  libel  prosecution.— McKee  v.  Rob- 
ert, 502. 

LIENS. 

See  Attorney  and  Client,  ^=»100;   Mechanics* 

Liens.  

LIFE  ESTATES. 

(^=»I6  (N.Y.8ap.)  Life  tenant  not  bound  to 
pay  mortgage.— Collins  v.  McKenna,  433. 

LIMITATION  OF  ACTIONS. 

n.   COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(H)  Comniencement    of    Action    or    Otber 
Prooeedlnar. 

<®=>I30(7)  (N.Y.SUP.)  Statute  of  limitations 
extended  where  action  in  United  States  court 
dismissed.— Park  &  Pollard  Co.  v.  Industrial 
Fire  Ins.  Co.,  866. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

MALICIOUS  PROSECUTION. 

V.  ACTIONS. 

<®=s>42  (N.Y.Sup.)  Prosecution  instituted  by 
corporate  manager  for  stealing  held  outside 
scope  of  authority.— Ehrenreieh  v.  Fox  Film 
Corporation,  488. 

^s»47  (N.Y.Sup.)  Complaint  held  sufficient- 
Fowler  V.  Stuart,  639. 

<8=960(2)  (N.Y.Sup.)  Evidence  as  to  defend- 
ant's relations  with  plaintifTs  employer  held 
admissible  to  show  defendant's  good  faith. — 
Gmie  V,  Fellows,  710. 

(8s>69  (N.Y.Sup.)  Verdict  for  $800  held  exces- 
sive.—Gillie  V.  Fellows,  710. 


MANDAMUS. 

I.  NATURE  AND  GROUNDS  IN  GENERAL. 

<S=»3(I)  (N.Y.Sup.)  Public  Service  Commis- 
sion held  not  to  have  exclusive  jurisdiction. — 
City  of  Syracuse  v.  New  York  State  Rys.,  763. 
€=»1G  (N.Y.Sup.)  Writ  issues  only  where  clear 
legal  right  appears  and  there  is  no  other  ade- 
quate and  legal  means  of  obtaining  it.— People 
ex  rel.  Wells  &  Newton  Co.  of  New  York  v. 
Craig,  324. 

^=»!4(r)  (N.Y.Siip.)  Proceedings  against  city 
officials  held  not  maintainable  where  no  claim 
made  as  required  by  city  charter.— People  ex 
rel.  Wells  &  Newton  Co.  of  New  York  v. 
Craig,  324. 

<&=>I4(3)  (N.Y.Sup.)  Where  auditing  officer 
has  not  determined  relator's  claim,  writ  will 
not  lie  to  compel  execution  of  a  warrant.— 
People  ex  rel.  Wells  &  Newton  Co.  of  New 
York  V.  Craig,  324. 

<@=s>15  (N.Y.Sup.)  Extent  of  debts  no  reason 
for  not  compelling  street  railway  to  conform 
tracks  with  grade.— City  of  Syracuse  v.  New 
York  State.  Rys.,  763. 

HI.    JURISDICTION,    PROCEEDINGS,     AND 
RELIEF. 

^=»I5I(2)  (N.Y.Sup.)  Mayor  is  a  necessary 
party  in  an  action  for  mandamus  to  compel 
municipal  officers  to  make  payment.— People 
ex  rel.  Rangeley  Const.  Co.  v.  Craig,  625. 
^=s>f83  (N.Y.Sup.)  Writ  could  not  be  served 
by  relator,  a  party.— People  ex  rel.  Toomey  v. 
Heath,  905. 

€ss>l87(6)  (N.Y.Sup.)  Appeal  from  order  di- 
recting issuance  of  writ  stays  all  proceedings 
to  enforce  it.— People  ex  rel.  Toomey  v.  Heaai, 
90o. 

MARRIAGE. 

See  Divorce;    Husband  and  Wife. 

^=»58(7)  (N.Y.8upJ  Entered  into  on  promise 
of  performance  of  Jewish  ceremonial  marriage 
annulled  prior  to  consummation  on  husband's 
refusal  to  permit  Jewish  wedding.— Watkins  v. 
Watkins,  860. 


MASTER  AND  SERVANT. 

See  Trade  Unions. 

I.  THE  RELATION. 

(A)  Creation  and  Exlatence. 

^=s>7  (N.Y.)  Evidence  held  to  show  rescission 
of  contract  of  employment. — Schwartzreich  v. 
Bauman-Basch,  231  N.  Y.  196,  131  N.  E.  887. 

New  contract  increasing  compensation  speci- 
fied in  contract  rescinded  simultaneously  valid. 
-Id. 

(C)    Termination    and    Dlscharare. 

^S935  (N.Y.Sup.)  Discharged  employee  could 
not  recover  installments  of  drawing  account 
due.— Keppler  v.  Weiner,  76. 

II.   SERVICES  AND   COMPENSATION. 

(U)  Wnares  and  Other  Ren&nneratloa. 

<e=s>70(2)  (N.Y.Sup.)  Salesman  held  not  obli- 
gated to  repay  excess  of  advances  over  com- 
missions.—Pease  Piano  Co.  v.  Taylor,  425. 
^s>80(l4)  (N.Y.Sup.)  Employee's  breach  of 
contract  issue  for  jury.— Goetz  ▼.  Wertheim, 
80. 
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III.  MASTBR'8   lilABILITY  FOR   INJURIES 

TO   SERVANT. 

(A)  Nature  and  Extent  In  General. 

^=999  *(N.Y.)  Federal  act  does  not  prohibit  rem- 
edy against  one  other  than  employer.— Cott  v. 
Brie  R.  Co.,  231  N.  Y.  67. 131  N.  B.  737. 

(B)   Tools,  Machinery,  Appllanoes,  and 
PlaceM  for  "Work. 

^=9 1 05  (3)  (N.Y.)  Mechanism  in  constant  use 
without  causing  injury  considered  safe  witiiin 
federal  act.— Ford  v.  McAdoo,  231  N.  Y.  155, 
131  N.  B.  874. 

<^=9l07(3)  (N.Y.Sup.)  Safe  place  doctrine  in- 
applicable to  danger  created  by  servant. — Dil- 
lon V.  Trustees  of  St.  Patricrs  Cathedral  in 
City  of  New  York,  594. 

^=9 1 24(4)  (N.Y.)  Contracting  stevedore  ma^ 
assume  safety  of  ship's  appliances. — Liverani 
V.  John  T.  Clark  &  Son,  231  N.  Y.  178,  131  N. 
E.  881. 

^=»124(4)  (N.Y.Sup.)  Master  stevedore  under 
no  duty  to  look  under  hatch  covering  for  defect 
in  support.— McCabe  v.  Turner  &  Blanchard, 
842. 

Employing  stevedore  held  not  negligent  in 
failing  to  inspect  support  of  hatch  covering. 
— ^Id. 

(E)   Fello^r   SerTanta* 

^=»I80(I)  (N.Y.)  Fellow-servant  rule  abolish- 
ed by  federal  act.— Cott  v.  Erie  R.  Co.,  231  N. 
Y.  67,  131  N.  B.  737. 

^=»I89(I)  (N.Y.Sup.)  Foreman  of  longshore- 
men working  in  hold  of  vessel  not  fellow  serv- 
ant-Kennedy V.  Cunard  S.  S.  Co.,  402. 
<@;=»I90(I5)  (N.Y.Sup.)  Employer  liable  for 
foreman's  closing  of  ship's  hatches  shutting 
out  light.— Kennedy  v.  Cunard  S.  S.  Co.,  402. 

(F)  Rislcs  Asflnmed  br  Ser^'ant. 

^=>2I  2  (N.Y.Sup.)  Risk   of  falling  into   open 

hatchway  in  darkness  not  assumed.— Kezmedy 

V.  Cunard  S.  S.  Co.,  402. 

^=»222(l)   (N.Y.Sup.)  Longshoreman's  duty  of 

obedience. — ^Malukas  v.  Overseas  Shipping  Co., 

13. 

(H)  Actions. 

^=»265(l)  (N.Y.)  Joint  operators  of  railroads 
under  dut^r  to  explain  situation  at  switch. — Cott 
V.  Erie  R.  Co.,  231  N.  Y.  67,  131  N.  E.  737. 
^=s»265(3)  (N.Y.)  Plaintiff  has  burden  of  prov- 
ing facts  entailing  liability.— Ford  v.  McAdoo, 
231  N.  Y.  155.  131  N.  E.  874. 
^=»276(5)  (N.Y.)  Evidence  held  not  to  show 
cause  of  injury  to  brakeman  thrown  under 
wheels.— Ford  v.  McAdoo,  231  N.  Y.  155,  131 
N.  B.  874. 

^=»278(6)  (N.Y.)  Evidence  insufficient  to 
show  locomotive  defective  within  federal  act. 
—Ford  V.  McAdoo,  231  N.  Y.  155.  131  N.  E. 
874. 

4@=:»286(4)  (N.Y .Sup.)  Negligence  in  furnishing 
defective  truck  held  for  jury.— ^Malukas  v.  Over- 
seas Shipping  Co.,  13. 

^=9286(19)  (N.Y .Sup.)  Negligence  in  not 
shoring  up  excavation  held  for  jury.— Dillon  v. 
Trustees  of  St.  Patrick's  Cathedral  in  City  of 
New  York.  594. 

^=^9288(13)  (N.Y.Sup.)  Assumption  of  risk  in 
using  defective  truck  after  complaint  held  for 
jury.— Malukas  v.  Overseas  Shipping  Co.,  13. 
^=»289(8)  (N.Y.Sup.)  Contributory  negligence 
in  using  defective  truck  after  complaint  held 
for  jury.— Malukas  v.  Overseas  Shipping  .Co., 
13. 

<&=>289(38)  (N.Y.Sup.)  Contributory  nei^- 
gence  of  longshoreman,  injured  in  darkness, 
for  jury.— Kennedy  v.  Cunard  S.  S.  Co.,  402. 

(20) 


(S=>293(10)  (N.Y.)  Requested  charge  on  duty 
of  contracting  stevedore  to  apply  hammer  test 
to  ship's  ringbolt  held  correct. — Liverani  v. 
John  T.  Clark  &  Son,  231  N.  Y.  178,  131  N. 
B.  881. 

^=»293(I6)  (N.Y.Sap.)  Instruction  on  employ- 
in|:  stevedore's  negligence  held  erroneous  in 
failing  to  limit  issue.— McCabe  v.  Tomer  & 
Blanchard,  842. 

IV.  LIABIL.ITIBS  FOR  INJURIES   TO 
THIRD   PBRSONS. 

(A)  Acts  or  OmiaaloniK  of  Serraat. 

<&=»30l(4)  (N.Y.)  Negligent  driving  of  hospi- 
tal's ambulance  by  garage  owner's  chauffeur 
not  chargeable  to  hospital  merely  directing 
route.— Baler  v.  Allen  &  Amink  Auto  Renting 
Coy  231  N.  Y.  8,  131  N.  B.  551. 

Hospital  owning  automobile  liable  for  caus- 
ing negligent  driving  by  chauffeur  of  garage 
owner.— Id. 

^=s»301(4)  (N.Y.Su|>.)  Contractor  employing 
trucking  company  to  remove  excavated  mate- 
rial at  price  per  day  not  liable  for  driver's  neg- 
ligence.—Wagner  y.  Motor  Truck  Renting  Cor- 
poration, 596. 

^=»302(2)  (N.Y.)  Hospital,  owning  negligent- 
ly driven  ambulance  accompanied  by  orderly. 
entitled  to  show  his  authority  to  interfere  with 
driver.- Baker  v.  Allen  &  Amink  Auto  Renting 
Co.,  231  N.  Y.  8,  131  N.  B.  551. 

Negligence  of  hospital's  orderly  in  permitting 
ambulance  door  to  swing  open  chargeable  to 
hospital.— Id. 

<g==>302(2)  (N.Y.)  Master  liable  for  negligence 
of  chauffeur  contemplating  independent  errand. 
— Clawson  v.  Pierce- Arrow  Motor  Car  Co.,  231 
N.  Y.  273,  131  N.  B.  914. 
(SS9303  (N.Y.Sup.)  Owner  of  motor  track  lia- 
ble for  negligence  of  driver,  incompetent  under 
statute.— La  Rose  v.  Shaughnessy  Ice  Co.,  562. 

(C)  Actions. 

<&s»330(l)  (N.Y.)  Hospital's  orderlv  accom- 
panying ambulance  not  presumed  authorized  to 
direct  driving. — Baker  v.  Allen  &,  Amink  Auto 
Renting  Co.,  231  N.  Y.  8,  131  N.  B.  561. 

VI.    ^WORKMBIV'S     COMPElfSATIOlf     ACTTS. 

(A)   Natare  and  Groanda  oC  Maater'a  Ina- 
bility. 

^=»346  (N.Y.Sup.)  Compensation  awarded  on 
theory  of  contract— Kennedy  v.  Cunard  S.  S. 
Co.,  402. 

^=»347  (N.Y.)  Classification  of  employments  as 
"hazardous  employment"  constitutional.— Eu- 
rope V.  Addison  Ammsements,  231  N.  Y.  105, 
131  N.  E.  750. 

(Ss>347  (N.Y.Sup.)  Classification  of  hazardous 
employments  held  constitutional.— Ray  v.  Union 
News  Co.,  486. 

(@=s>358  (N.Y .Sup.)  Election  to  sue  third  per- 
son and  discontinuance  held  not  to  estop  de- 
pendent from  recovering  compensation. — ^Ben- 
nett V.  Page  Bros.,  529. 

^=>36l  (N.Y.)  Band  conductor  A«kl '^employee" 
in  "hazardous  employment"  within  Compensa- 
tion Law  classification  of  employments  having 
four  "workmen"  or  "operatives." — Europe  v. 
Addison  Amusements,  231  N.  Y.  105,  131  N.  E. 
750. 

<S=»36I  (N.Y.Sup.)  Compensation  Law  hM 
applicable  to  newsboys  on  trains.— Ray  y.  Un- 
ion News  Co.,  486. 

^=>36l  (N.Y.Sup.)  Employees  of  stockbroker 
not  protected  bv  Workmen's  Compensation 
Law;  "employer.**— Westbay  ▼.  Curtis  &  San- 
ger, 539. 
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^=>36l  (N.Y^op.)  ReligioaB  society,  conduct- 
in^  cemetery  for  profit,  applied  to  charitj  held 
within  Workmen's  Comp3nflation  Law.— Dillon 
Trustees  of  St.  Patrick's  Cathedral  in  City 


of  New  York,  594. 
<Pi=>364  (N.Y.Sup.)  Workmen's  Compensation 
ILtWkw  does  not  authorize  group  life  insurance 
for  city  employ^s.—People  ex  rel.  Terbush  & 
I*owell  V.  Dibble,  29. 

^;=>aM  <N.Y.Sup.)  Water  supply  policeman 
not  an  "employee,"  within  Workmen's  Com- 
pensation Law;  "officer."— Kahl  t.  City  of  New 
York.  547. 

^=9371  (N.Y.)  Compensation  not  awarded  un- 
less injury  arises  out  of  and  in  course  of  em- 
ployment.—Clark  V.  Voorhees,  231  N.  Y.  14, 
131  N.  B.  553. 

^=»373  ( N.Y.)  Assault  provoked  in  controversy 
over  work  held  "accidental  injury  arising  out 
of  and  in  course  of  employment"  within  Com- 
pensation Law.—Knocks  v.  Metal  Package  Cor- 
poration, 231  N.  Y.  78,  131  N.  E.  741. 
4e=s>373  (N.Y.Sup.)  Assault  by  fellow  employ^ 
held  compensable  injury.— Janschewsky  v.  E. 
W.  Bliss  Co.,  154. 

<S=>Z75(\)  (N.Y.Siip.)  Injury  in  elevator  at 
noon  held  in  course  of  employment,  within  Com- 
pensation Law. — Martin  v.  Metropolitan  life 
Ins.  Co.,  467. 

<t=>375(2)  (N.Y.)  Injury  on  street  while  go- 
ing to  restaurant  held  not  one  "arising  out  of 
or  in  course  of  employment"  within  Compensa- 
tion Law.— Clark  v.  Voorhees,  231  N.  Y.  14, 
131  N.  B.  553. 

^=^380  (N.Y.)  Insult  provoking  assault  not 
willful  misconduct  defeating  compensation.— 
Knocks  V.  Metid  Package  Corporation,  231  N. 
Y.  78,  131  N.  B.  741. 

(B>  Compeimatlou. 

^=»385(l)  (N.Y.Sup.)  Compensation  claimant's 
inability  to  work  because  of  personal  friction 
insuffiaent.— Scfaapiro  v.  Wanamaker,  348. 

(O  Prooeedlnirs* 

^=»398  (N.Y.Sap.)  Bar  to  compensation  claim 
held  waived. — Kraemer  v.  Mergcntbaler  Lino- 
type Co.,  193. 

Objection  to  failure  to  file  claim  in  time  may 
be  made  any  time  before  award. — Id. 
<@=s>398  (N.Y.Sup.)  Notice  of  injury  to  eye  held 
not  given  by  compensation  claimant— Conley  v. 
Upson  Co.,  473. 

.^=s>398  (N.Y.Sup.)  Limitation  of  actions  for 
death  inapplicable  to  compensation  proceeding. 
—Bennett  v.  Page  Bros.,  629. 
<d=»404  (N.Y.Sup.)  Physician's  certificate  held 
not  evidence  in  compensation  case. — Dunn  v. 
Brooklyn  Rapid  Transit  Co.,  484. 
48=?>405(4)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  show  cancer  resulted  from  injury  to 
compensation  claimant- Schapiro  v.  Wanama- 
ker, 343. 

^=s>405(5)  (N.Y.Sup.)  Highest  degree  of  evi- 
dence of  dependency  not  required. — ^Bennett  v. 
Page  Bros.,  529. 

^=»405(6)  (N.Y .Sup.)  Award  of  compensation 
held  unsupported,  claimant  appearing  to  be  a 
"malingerer."— Dunn  v.  Brooklyn  Rapid  Transit 
Co.,  484. 

^=a416  (N.Y.)  Opinion  of  Industrial  Commis- 
sion should  not  be  incorporated  in  findings. — 
Clark  v.  Voorhees,  231  N.  Y.  14,  131  N.  E.  553. 
^=^41 6  (N.Y .Sup.)  Erroneous  finding,  made 
after  award,  disregarded.— Kraemer  v.  Mer- 
genthaler  Linotype  Co.,  193. 
^s»4l6  (N.Y.Sup.)  State  Industrial  Commis* 
sion  may  not  set  aside  its  decision  denying  daim 


for  compensation;  "case;"  "award."— Conley  ▼. 
Upson  Co.,  473. 

^=s>4l7(3(4)  (N.Y.Sup.)  Reconsideration  of 
compensation  claim  held  not  an  appealable 
"award"  or  "decision."— Kraemer  v.  Mergen- 
thaler  Linotype  Co.,  193. 

«=»4I7(4)  (N.Y.SUP.)  Specific  objections  be- 
fore Industrial  Commission  waived  other 
questions.— Nastacos  v,  Orfan,  715. 
<$=:»4I7(8)  (N.Y.Sup.)  Nonmisleading misstate- 
ment of  tact  on  hearing  of  claim  for  compen- 
sation not  reversible  error.— Kraemer  ▼.  Mer- 
gcntbaler Linotype  Co.,  193. 

MECHANICS'  LIENS. 

in.  PROCEBDlllOS  TO  PBRFBCT. 

<8=9-132(7)  (N.Y.SUP.)  Work  done  after  con- 
tract was  claimed  to  nave  been  performed  held 
done  under  the  contract,  so  as  to  extend  the 
time  for  filing  a  mechanic's  lien.--George  Colon 
&  C!o.  V.  Hassenpflug,  206. 

MIUTABY  LAW. 

See  Army  and  Navy. 

MINORS. 

See  Infants. 

MORTGAGES. 

See  Chattel  Mortgages. 
ni.  coifSTRUcnoir  aitd  opbratioh. 

(A)   General   Rules    of    Coniitrvctloii. 

^=>97  (N.Y.Sup.)  Ambiguity  in  mortgage 
drawn  by  mortgagor's  attorney  resolved  in  fa- 
vor of  mortgagee.— De  Clow  r.  Haverkamp, 
617. 

^=>99  (N.Y.Sup.)  Intention  of  parties  ascer- 
tained from  entire  instrument  given  effect.— 
De  Clow  V.  Haverkamp,  617. 

(B)    Parties   and    Debts    or   Liabilities    Se- 
cured. 

i@=»M9  (N.Y.Sup.)  Mortgagor  held  required  to 
support  mortgagee  and  husband  during  remain- 
der of  their  lives  and  life  of  survivor.— De 
CJlow  V.  Ilaverkamp,  617. 

X.  FORECLOSfJRE:   BT  ACTION. 
(J)  Sale. 

<e=s>544(l)  (N.Y.Co.Ct.)  Right  to  compel  sher- 
iff to  put  purchaser  under  foreclosure  in  pos- 
session must  be  invoked  within  a  reasonable 
time  after  sale.— Albany  County  Savings  Bank 
V.  Bartow,  659. 

Delay  of  five  years  no  bar  to  remedy  under 
Code  to  compel  sheriff  to  put  purchaser  under 
foreclosure  in  possession. — Id. 

When  order  compelling  sheriff  to  put  fore- 
closure purchaser  m  possession  should  issue 
stated.— Id. 

«=>544(3)  (N.Y.Sup.)  Purchaser  on  foreclo- 
sure, accepting  rent,  recognizes  tenancy,  and  is 
not  entitled  to  writ  of  assistance.- Blackmer  v. 
Dargan,  582. 

MOTIONS. 

^=:»22  (N.Y.Sup.)  Notice  of  motion  for  relief 
must  be  served  on  adverse  party,  to  entitle  one 
to  relief  on  hearing  of  adverse  party's  motion. 
— Helfand  v.  Massachusetts  Bonding  &  Insur- 
ance Co.,  246. 

MUNICIPAL  CORPORATIONS. 

See  Schools  and  School  Districts;  Street  Bail- 
roads;    Towns. 
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I.   CRBATION,    ALTERATION,    BXISTENCES, 
AND   DISSOLUTION. 

(B)   Territorial    Extent   and    8abdlTl«lon«, 

Annexation,  Consoliaatlon,  and 

Division. 

<d=s»36(4)  (N.Y.Sup.)  City  held  without  statu- 
tory power  to  tax  adjacent  landowners  for 
sidewalk  on  property  acquired  as  successor  to 
two  villages.— Carbonelli  v.  City  of  Amster- 
dam, 272. 

^==>40  (N.Y.Sup.)  Aldermanic  districts  not 
based  on  equality  of  population.— People  ex  reL 
Boyle  V.  Cruise,  338. 

ni.    LBGISLATIVE    CONTROL    OF    MUNICI- 
PAL ACTS,  RIGHTS,  AND  LIABILITIRS. 

^s»75  (N.Y.Sup.)  Bill  for  special  dty  law 
held  '"transmitted"  and  repassed  at  oroper 
time.— -People  ex  rel.  Boyle  v.  Cruise,  338. 
^=>79  (N.Y.Sup.)  Inconsistent  provisions  of 
city  charter  preventing  payment  of  officers  in 
military  service  modified  by  subsequent  legis- 
lation.—Henn  V.  City  of  Mt.  Vernon,  851. 

V.    OFFIciSRS,    AGF.NTS,   AND    BMPLOYISS. 

(A)    Municipal   Ollleers   in    General. 

<8=»I24(6)  (N.Y.Sup.)  Law  requiring  city  to 
pay  officers  in  military  service  held  not  invalid 
as  grant  of  extra  compensation.— Henn  v.  City 
of  .\U.  Vernon,  851. 

^=3»138  (N.Y.Sup.)  Owner  of  property  assessed 
to  another  through  mistake  is  qualified  to  be- 
come trustee.— People  ex  rel.  De  John  v.  Lytic, 
132. 

(B)    Mnnioipal    Departments    and    OlilcerB 
Thereof. 

^=»I80(2)  (N.Y.Sup.)  Evidence  insufficient  to 
support  charge  of  neglect  of  duty  against  po- 
lice captain  reduced  to  rank  of  patrolman.— Peo- 
ple ex  rel,  Winspear  v.  Kreinheder,  767. 

Bvidence  insufficient  to  show  police  captain 
reduced  to  rank  of  patrolman  gave  interview 
criticizing  superiors. — Id. 

Reduction  of  police  captain  to  rank  of  patrol- 
man for  trivial  violation  of  rules  excessive. 
-Id. 

^=>I82  (N.Y.)  Where  finding^  on  most  of 
charges  on  which  chief  of  police  dismissed  are 
reversed  by  appellate  court,  question  whether 
remaining  charges  sufficient  to  justify  removal 
for  commissioners. — People  ex  rel.  Gilson  v. 
Gibbons,  231  N.  Y.  171,  131  N.  E.  879. 

Dismissed  police  chief  entitled  to  determina- 
tion whether  charges  of  commissioners  proved 
by  preponderance  of  evidence.— I'd. 

On  review  of  charges  on  which  police  chief 
dismissed,  court  may  grant  new  trial,  or  re- 
mand for  resentence.— Id. 

(C)  Aarents   and    eSmployfta. 

^=»215  (N.Y.Sup.)  Law  requiring  dty  to  pay 
employees  in  military  service  held  not  to  require 
a  gift  on  grant  of  extra  compensation.— Ilenn 
V.  City  of  Mt.  Vernon,  851. 
^=>2I6(2)  (N.Y.)  For  examination  and  ap- 
pointment to  position  created  by  municipal  civil 
service  commission  its  enumeration  in  schedule 
not  essential;  "classification."- Story  v.  Oraig, 
231  N.  Y.  33,  131  N.  B.  560. 

Doubt  in  meaning  of  civil  service  commis- 
sion's rules  dispelled  by  its  practical  construc- 
tion.—Id. 

<S=:=>220(I)  (N.Y .Sup.)  Group  life  insurance  for 
city  employes  cannot  be  sustained  as  a  pay- 
ment of  wages.— People  ex  rel.  Terbush  & 
PoweU  V.  Dibble,  29. 

(22) 


VII.  CONTRACTS   IN  GBNICRAI.. 

(S=>226  (N.Y.Sup.)  Without  authority  to  in- 
sure employes*  lives.— People  ex  rel.  Terbush 
&  Powell  V.  Dibble,  29. 

•  Home  Rule  Law  does  not  authorize  ^roup  life 
insurance  for  city  employes.- Id. 

X.    POLICE    POWBR    AND    RESGULATIOXS. 

(A)  Delesratlon,    Exteiit,   and    Exerelae    of 

Po-vrer. 

^=:»60l  (N.Y.Sup.)  Power  to  fix  zones  and  cre- 
ate use'  districts  in  board  of  estimate  and 
apportionment,  except  as  delegated  to  board  of 
appeals. — People  ex  reL  Sheldon  v.  Board  of 
Appeals  of  City  of  New  York,  772. 

Zone  regulation  of  board  of  estimate  and  ap- 
portionment may  not  be  repealed  by  action  of 
board  of  appeals  under  guise  of  variance. — ^Id. 

Action  of  board  of  appeals  in  permitting  busi- 
ness use  of  property  set  aside  by  board  of  es- 
timate and  apportionment  for  residence  use  heli 
improper.— Id. 

^=^62 1  (N.Y.Sup.)  Fire  commissioner  lbe7<i  un- 
just in  not  permitting  erection  of  building.— 
People  ex  rel.  Earle  v.  Walsh,  904. 

XI.   I7SB   AND  RKGUIiATION  OF   PUBI.IC 
ri^ACES,  PROPBRTY,  AND   IV^ORKS. 

(A)    Streets  and  Otber  Public    'V%'aT9>. 

^&s>705{2)  (N.Y.Sup.)  Statute  giving  ncfat  of 
way  construed.— Schultz  v.  Nicholson,  722. 
^==>705(I0)  (N.Y.Sup.)  Person  disre^rding 
Motor  Vehicle  Law  guilty  of  contributory  neg- 
ligence.—Dickes  V.  New  York  Telephone  Co., 
99. 

^=:»706(5)  (N.Y .Sup.)  Finding  of  negligence  of 
truck  driver  in  collision  with  automobile  held 
against  weight  of  evidence— Dickes  v.  New  York 
Telephone  Co..  99. 

<8=3»706(5)  (N.Y.Sup.)  Inference  that  defend- 
ant could  have  avoided  collision  held  jastified. 
—Schultz  V.  Nicholson,  722. 

Evidence  held  to  show  defendant's  negligence 
causing  collision. — Id. 

<^=>706(6)  (N.Y .Sup.)  Evidence  held  to  pre- 
sent jury  question  as  to  negligence.— Schulti  v. 
Nicholson,  722. 

<@=>706(7)  (N.Y.Sup.)  Evidence  held  to  pre- 
sent jury  question  as  to  contributory  negli- 
gence.—Schultz  V.  Nicholson,  722. 

XII.  TORTS. 

(B)  Acts     or     Omiflslons     of     Ofll«era      or 

Aseatiu 

^=s>747(2)  (N.Y.Sup.)  Not  liable  for  negligence 
of  Public  Service  Commission. — John  Wana- 
maker,  New  York,  v.  City  of  New  Y'ork.  354. 
<&=»75l(l)  (N.Y.Sup.)  Not  liable  for  negligence 
of  contractor. — John  Wanamaker,  New  York, 
V.  Citv  of  New  York,  354. 
^=>754  (N.Y.Sup.)  Liable  for  damages  occa- 
sioned by  accepted  defective  sewer. — John 
Wanamaker,  New  York,  v.  City  of  New  York, 
354. 

(C)  Detects  or  ObHtractlons  la  Streets  and 

Otber  Pabllo  Ways. 

«S=>764(I)  (N.Y.Sup.)  Absolute  duty  of  city  to 
maintain  safe  streets.— Westfall  v.  Leamon. 
211. 

^=»777  (N.Y.Sup.)  Owner  of  building.  In  con- 
nection with  which  sidewalk  obstructed  for  pri* 
vate  purposes,  and  city,  liable  for  injuries  there* 
from.— Westfnll  v.  Leamon,  211. 
^=s>808(l)  (N.Y .Sup.)  Chemical  company  lia- 
ble for  death  of  horse  caused  by  its  filling  ded- 


Digitized  by^^OU^  lilT 


INDEX-DIGBST  New  Trim! 

Vor  casM  in  DecDlg.  *  Am  JMs.  Key-No.Sertes  *  Indexes  see  same  topic  and  KET-KUMBKB 
icated  street  with  material  from  its  works.—  1     ^  ACTS   OR  OMISSIONS   CONSTITUTUfQ 


Hhapiro  v.  Albany  Chemical  Co,,  736. 
4®=>808(2)  (N.Y.Sup.)  Building  owner  not  lia- 
ble as  such  for  injury  to  pedestrian  falling  over 
rope  across  sidewalk.— Westfall  ▼.  Leamon,  211. 

One  removing  rope  placed  across  siaewalk  by 
authorities  not  liable  for  injuries  after  replac- 
ing same.— Id. 

jBuilding  owner  not  liable  for  absence  of  lights 
learning  of  rope  across  sidewalk. — Id. 

Owners  of  building  not  using  sidewalk  for 
private  purposes  not  liable  for  injuries  from  ob- 
structions.- Id. 

Owner  of  building,  in  connection  with  which 
sidewalk  obstructed  for  private  purposes,  and 
city,  liable  for  injuries  therefrom.— Id. 
<e=»808(2)  (N.Y.Siip.)  Right  of  proprietor  of 
store  as  to  use  of  sidewalk  stated. — Ellis  v. 
Friedlander,  545. 

<g=s>821(8)  (N.Y.SUP.)  Where  injuries  were 
caused  by  stepping  on  garbage,  which  was  neg- 
ligently permitted  to  remain  on  icy  sidewalk 
unreasonable  time,  held  for  jury.— Ellis  v. 
Friedlander,  545. 

4&3082I  (17)  (N.Y.Sup.)  Direction  of  verdict  for 
building  owner  Jield  proper  in  suit  for  injury 
from  obstruction  on  sidewalk.— Westfall  v.  Lea- 
mon,  211. 

^;=»82l(20)  (N.Y.SUP.)  Contributory  negligence 
of  pedestrian,  who  slipped  on  garbage  on  icy 
sidewalk,  held  for  jury.— Ellis  v.  Friedlander, 
545. 

<I>)  Defects    or    Obstrnctlona    in    Sewera, 
Di«lnSy  and  Wntev  Oonraea. 

^=s>844  (N.Y.Sup.)  Contractor  not  liable  to 
third  person  for  constructing  sewer  according  to 
faulty  plans  of  city  engineers.— John  Wana- 
maker,  New  York,  v.  City  of  New  Xork.  354. 


XIIK    FISCAIi    MANAOKMKNT,    PUBLIC 
DBSBT,   SESCVJRITIBS,  AND   TAX- 
ATION. 


(A) 


Power  to  Incur  Indebtednesa  and  Ex- 
.penditnren. 


^=»87l  (N.Y.Sup.)  Law  requiring  dty  to  pay 
officers  in  military  service  held  not  to  require  a 
gift.— Henn  v.  City  of  Mt.  Vernon,  851. 

XIV.  CLAIMS  AGAINST  CORPORATION. 

^s>IOOI  (N.Y.)  When  allowance  of  claim  for 
compensation  of  special  deputy  Attorney  Gen- 
eral is  final,  as  affecting  authority  to  audit.--r' 
People  ez  rel.  Rand  v.  Craig,  231  N.  Y.  216, 
131  N.  B.  894. 

MUTUAL  BENEFIT  INSURANCE. 

See   Insurance,    ^=»699. 

NAVIGABLE  WATERS.  . 

See  Canals. 

II.   LANDS   UNDER  WATBR. 

<es>37(4)  (N.Y.Sup.)  Grant  of  British  crown 
land  held  to  extend  to  high- water  mark  only.— 
In  re  Condemnation  of  Water  Front  in  Tomp- 
kinsville  on  Upper  New  York  Bay,  839. 

NEGLIGENCE. 

See  Master  and  Servant,  ^=s>99-d30;  Munici- 
pal Corporations,  ®=>747-844;  Railroads, 
<@=s>275-461. 


I.   ACTS    OR 

NBGIilGBNCB. 

(A)  Personal   Conduct  in  General. 

€=»$  (N.Y.Siip.)  Availability  of  safer  devices 
may  be  shown.— Hallenbeck  v.  S.  Wander  & 
Sons  Chemical  Co.,  334. 

<3=>6  (N.Y.)  Liability  for  violation  of  statutory 
duty  to  class  limited.— Di  Caprio  v.  New  York 
Gent.  R.  Co.,  231  N.  Y.  94.  131  N.  E.  746. 

Liability  for  violation  of  general  statute  de- 
fined.— Id. 


(B) 


Danflrerons    Snbatances,   Blachlnery. 
and  Other  Inntramentalltles. 


<g=s>22i/2  (N.Y.Sup.)  Child  permitted  to  ride  on 
truck  not  to  be  treated  as  trespasser.— La  Rose 
V.  Shaughnessy  Ice  Co.,  562. 

Motor  truck  driver  held  negligent  as  to  child 
riding.— Id. 

^=>27  (N.Y.Sup.)  Packer  and  distributor  of  ex- 
plosive 'materials  liable  for  injuries  to  retail 
purchaser.— Hallenbeck  v,  S.  Wander  &  Sons 
Chemical  Co.,  334. 


(C) 


Condition  and  Use  of  Land,  Bnildinflra> 
and  Other   Strnctnres. 


^=»35  (N-Y.)  Landowner  bound  to  contem- 
plate presence  of  travelers  on  adjacent  public 
ways.— Hynes  v.  New  York  Cent  R.  Co.,  231 

N.  Y.  229,  131  N.  B.  898. 


IV. 

(B) 


ACTIONS. 
Bvidenee. 


^=»121(l)  (N.Y.Siip.)  Evidence  held  to  create 
presumption  safety  appliance  available.— Hal- 
lenbeck V.  S.  Wander  &  Sons  Chemical  Co., 
334. 

^=^131  (N.Y.Sup.)  Evidence  as  to  rebuilding 
fence  inadmissible. — ^Rosen  v.  Chesebrougb 
Bldg.  Co.,  131. 

^=s>!3l  (N.Y.Sup.)  Changes  after  accident  in- 
admissible as  admission  of  negligence. — Hallen- 
beck V.  S.  Wander  &  Sons  Chemical  Co.,  334. 
(gs>l34(4)  (N.Y.Sup.)  Evidence  held  to  prove 
can  of  lime  likely  to  explode.— Hallenbeck  v.  S. 
Wander  &  Sons  Chemical  Co..  334. 
(d=>l34(IO)  (N.Y.Sup.)  Evidence  held  to  show 
exploded  can  of  lime  came  from  defendant  pack- 
ers stock.— Hallenbeck  ▼.  S.  Wander  &  Sons 
Chemical  Co.,  334. 

(C)  Trial,  Jndirmenty  and  Review. 

<g=>r36(I8)  (N.Y.Sup.)  Question  for  jury 
whether  packer  used  suitable  preventive  appli- 
ances available.— Hallenbeck  v.  S.  Wander  & 
Sons  Chemical  Co.,  334. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

^=»7  (N.Y.Sap.)  Unincorporated  association 
supplying  current  news  by  ticker  has  the  obli- 
gations of  a  newspaper.— Jaillet  v.  Cashman, 
743. 

Ticker  company  not  liable,  for  incorrect  re- 
port of  court  decision.— Id. 

NEW  TRIAL. 

See  Criminal  Law,  «®=»912%-945. 

II.   GROUNDS. 

(F)  Verdict  or  FlnfltnvM  Contrarr  to  liavf 
or  Dvldence. 

)@=>72  (N.Y.Sup.)  Grant  of  new  trial  error 
under  evidence.— Clark  v.  Wright  &  Brown,  33. 
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(G)    SurprUe.   Aocldentt   laadTertenee*   or 
Mistake. 

<d=990  (N.Y.Sup.)  Granted  where  expert  wit- 
ness changed  his  iplnd.— Van  Epps  t.  McKen- 
ny,  910. 

(H)  Ne^rlT  Dlsoovered  Bvldenee. 

«=»99  (N.Y.Sup.)  Refusal  of  new  trial  for 
newly  discovered  evidence  held  error.— Vogel  ▼. 
Pyne,  285. 

NOTES. 

See  Bills  and  Notes. 

OBLIGATION  OF  CONTftAGTS. 

See   Constitutional  Law,   ^=s>137. 

OFFICERS. 

See  Attorney  General;  Clerks  of  Courts;  Sher- 
iffs  and  Constables. 

in.  RIGHTS,   POWBRS,  DUTIES,  AND 
LIABILITIES. 

<S»III  (N.Y.)  Only  clear  warrant  will  justify 
assumption  of  power  to  control  expenditures. 
—People  ex  rel.  Rand  v.  Craig,  231  N.  Y.  216, 
181  N.  B.  894. 

PARENT  AND  CBJLD, 

See  Guardian  and  Ward;  Infants. 

<e=s>2(2)  (N.Y.Sup.)  Husband  cannot  give  cus- 
tody of  children  without  wife's  consent.— People 
ex  rel.  Delaney  v.  Mt.  St.  Joseph's  Academy  of 
Buffalo,  775. 

«=>3(l)  (N.Y.Sup.)  Promise  of  parent  neg- 
lecting to  furnish  necessaries  to  infant  to  pay 
another  supplying  them  implied.— Michaels  v. 
Flach.  908. 

Father  must  support  infant  on  death  of  wife 
who  had  agreed  to  support  the  child.— Id. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to   parties,   see  Appeal. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

in.  VtSW  PARTIES   AIVD   CHANGE   OF 
PARTIES. 

^=>47  (N.Y.Sup.)  Answer  by  intervener  in 
suit  for  construction  of  will  held  to  raise  issues 
outside  of  controversy.^Fleming  v.  Larkin, 
412. 

^=s>5B  (N.Y.Sup.)  Motion  for  substitution  im^ 
properly  entertained  during  stay  of  proceedings 
pending  the  giving  of  security  for  costs.— 
Uelfand  v.  Massachusetts  Bonding  &  Insurance 
Co.,  246. 

<®=s>59(2)  (N.Y.Sup.)  Substitution  on  transfer 
of  interest  a  matter  of  favor,  and  not  of  right. 
— Helfand  v.  Massachusetts  Bonding  &  Insur- 
ance Co.,  246. 

PARTITION. 

II.   ACTIONS   FOR  PARTITION. 
(B)  Proceedtaars  ajid  Relief. 

«==>IOI  (N.Y.Sup.)  Sale  not  subject  to  taxes 
exceeding  purchase  price  not  confirmed. — ^Leahy 
V.  Leahy,  897. 

ess>\ 02  (N.Y.Sup.)  Rule  of  practice  does  not 
preclude  separate  sale  of  tracts.— Leahy  v. 
Leahy,  897. 

<@=s>  104(1)  (N.Y.Sup.)  Defect  in  serving  in- 
fant in  partition  held  cured  before  confirma- 
tion, and  purchaser  was  bound.— Lennox  v.  Len- 
nox, 718. 

(2« 


<@=>I05  (N.Y.Sup.)  Referee*B  report  of  sale  not 

under  oath  cannot  be  confirmed. — ^Leahy  t.  Lea- 
hy, 897. 

^=s>l07  (N.Y.Sup.)  Court  of  equity  may  exer- 
cise discretion  not  accorded  by  legal  roles  to 
award  resale.— Leahy  v.  Leahy,  897. 

PARTNERSHIP. 

I.  THE   RELATION. 
(C)  BTldenee. 

^==»55  (N.Y.8up.)  Evidence  held  to  fail  to  es- 
tablish partnership.— Moylan  v.  Smith,  200. 

IV.   RIGHTS    AND    LIABlIilTlES    AS     TO 
THIRD   PERSONS. 

(A)  Representation    of    Finn   by    Partner. 

^=s>\25  (N.Y .Sup.)  ETach  partner  general  agent 
of  partnership.— Mautner  v.  Eitingon,  567. 
^=s>l37   (N.Y.Sup.)  Effect    of    instrument    un- 
der seal  signed   by   one  partner. — ^Mautner  t. 
Eitingon,  567. 

PAYMENT. 

IV.  PLBADINO,    BVIDENCfiy    TRIAIj,     AND 

RESVIBIV. 

<$=:»65(6)  (N.Y.Sup.)  Nonpayment,  when  a  ma- 
terial allegation  in  complaint,  must  be  proved 
by  plaintiff.— Miller  v.  Baer,  149. 

PERPETUITIES. 

^=5>9(5)  (N.Y.Sup.)  Provision  for  payment  of 
'income  accruing  before  death  of  life  tenant  to 
remainderman  violates  statute.— ESquitabJe  Trust 
Co.  of  New  York  v.  Miller,  293. 

PHYSICIANS  AND  SURGEONS. 

^=s>l4(l)   (N.Y.Sup.)  Care  required  of  dentii^t 

in   extracting   tooth.— Van  Epps  v.   McKennv, 

910. 

^=3»I8(6;^    (N.Y.Sup.)  Expert  witness  necessary 

to  describe   approved   methods  in   malpractice 

case.- Van  Epps  v.  McKenny,  910. 

PLEADING. 

For  pleadings  in  particular  actions  or  pr<tjceed- 
ingSi  see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 

I.  FORM  AND  AI^LEGATIONS  IN  GENKRAI^. 

^=5>6  (N.Y .Sup.)  Plaintiff,  suin^  to  enforce 
forfeiture  under  National  Prohibition  Act,  need 
not  plead  it  or  constitutional  amendment— 
Farrelly  v.  Wells,  34. 

^==»36(3)  (N.Y.Sup.)  Admission  of  defendant 
in  his  separate  defense  nullifiea  denials  in  his 
answer.— 810  West  End  Ave.,  Inc.,  ▼.  Herzog, 
11. 

II.  DBCLARATION,    COMPLAINT,    PETI- 
T10N»  OR  STATE»1BNT. 

<@=>52(2)  (N.Y.Sup.)  Separate  causes  of  ac- 
tion should  be  separately  stated  and  numbered. 
—Morris  &  Co.  v.  ^>outhern  Express  Co.,  26. 
^=;>52(2)  (N.Y.Sup.)  Complaint  held  to  state 
inconsistent  causes  of  action,  which  should  be 
separately  stated.— Heaphy  v.  Eidlitz,  431. 

III.  PLBA  OR  ANS1¥ER,  CROSS-COM- 
PLAINT,  AND   AFFIDAVIT 
OF  DBFESNSB. 

(O)  Traverses  or  Denials  and  AdnsljMioas. 

(S=:>I20(I)  (N.Y.Sttp.)  Spedid,  but  not  ^ener* 
al,  denials  proper  in  separate  defense.— Ankele 

V.  Blankuer,  876. 
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<Sx=s>l29(l)  (N.Y.$up.)  Failure  to  deny  allega- 
tions or  complaint  admitted  them. — Cooley  v. 
Cooley,  577. 

IV.  RBPIilCATION  OR  RESFLY  AND  SUBSiQ- 
(^UBNT  PliESADlNGS. 

<S=»I66  (N.Y.SHP.)  New  matter  in  answer 
deemed  controverted.— Baird  v.  Grace  Church 
of  Millbrook.  583. 

^X=>I67  (N.Y.Sup.)  Defense  in  foreclosure  suit 
held  "counterclaim,"  to  which  reply  was  prop- 
er.—Hume  V.  Woodruff,  382. 

V.  DESMURRBR  OR  BXCBPTION. 

<@==»IB7  (N.Y.$up.)  Unnecessary  allegations 
should  not  be  tested  bjr  demurrer.— Tracy  De- 
velopment Co.  V.  Empire  Gas  &  Electric  Co., 
8.-^6. 

<g=»l93(8)  (N.Y.Sttp.)  That  complaint  prays 
for  more  relief  than  can  be  granted  does  not 
render  it  demurrable.— Smyrna  Tneatre  Co.  v. 
Missir,  4. 

<@=>2I4(I)  (N.Y.Sup.)  Court,  must  assume  the 
truth  of  facts  pleaded  in  counterclaim  on  de- 
murrer thereto.— Tracy  Development  Co.  v. 
Empire  Gas  &  Electric  Co.,  836. 
€=s>214(8)  (N.Y.8HP.)  Allegations  of  com- 
plaint assumed  to  be  true  on  demurrer  to  sep- 
arate defense  containing  no  denials. — Ankele  v. 
Blankner,  876. 

<^=>216(l)  (N.Y.Sup.)  Court  must  assume  the 
truth  of  facts  pleaded  in  counterclaim  on  de- 
murrer thereto,  and  not  pass  on  merits  of  con- 
troversy.— Tracy  Development  Co.  v.  Em- 
pire Gas  &  Electric  Co^  836. 
^=9216(2)  (N.Y.Sup.)  On  demurrer  separate 
defense  treated  as  entirely  separate  from  rest 
of  answer.— Ankele  v.  Blankner,  876. 

VI.   AMBNDBD    AND    8UPPI.BMKNTAIi 
PLBADING'S     AND     R£SPLlflADl!2R. 

<&=3237(6)  (N.Y.Sup.)  Plaintiffs  held  entitled 
to  amend  complaint  at  close  of  their  evidence, 
to  conform  to  undisputed  evidence  received 
without  objection.— Webb  v.  Friedberg,  229. 

IX.  Bllil^  OF  PARTICriiARS  AND  COPT  OF 
ACCOUNT. 

<S=»3I3  (N.Y.Sup.)  Defendant's  right  to  par- 
ticulars of  plaintiff's  claim  will  not  be  extend- 
ed, to  encroach  on  office  of  a  motion  for  dis- 
covery or  on  examination  before  trial. — Monroe 
Cider  Vinegar  &  Fruit  Co.  v.  Marshall,  152. 
^==>3I8(3)  (N.Y.Sup.),  Employee  compensated 
for  injuries  in  maritime  work  entitled  to  bill 
of  particulars  of  contributory  negligence  plead- 
.ed  in  action  under  Employers*  Liability  Act  for 
same  injuries.— Maeurer  v.  Morse  Dry  Dock  & 
Repair  Co.,  19. 

4@=s>323(l)  (N.Y.Sap.)  Moving  papers  for  bill 
of  particulars  must  show  merits.— Wanaksink 
Lake  Development  Corporation  v.  Hannan,  461. 

XI.   MOTIONS. 

^=»349  (N.Y.Sup.)  Excerpts  from  church  can- 
ons, set  out  in  answer,  held  not  admitted,  so  as 
to  warrant  judgment  for  defendant  on  plead- 
ings.—Baird  V.  Grace  Church  of  Millbrook,  583. 
<&=3350(l)  (N.Y.Sup.)  Allegations  of  answer 
not  admitted  by  defendant's  motion.— Fowler  v. 
Stuart,  639. 

^=9350(2)  (N.Y.Sup.)  Defendant,  desjpite  ref- 
erence, may  move  before  court  for  judgment 
on  pleadings.— Pease  Piano  Co.  v.  Taylor,  425. 
^=9350(3)  (N.Y.Sup.)  On  motion  for  judg- 
ment on  complaint  and  demurrer,  allegations  of 
complaint  taken  as  true.— Farrelly  v.  Wells,  34. 
<S=»350(3)  (N.YwSup.)  Court  can  treat  as  if 
annexed  to  complaint  copy  of  contract  annexed 


to  bill  of  particulars.— Pease  Piano  Co.  v.  Tay- 
lor, 425. 

<©=>354(l)  (N.Y.Sup.)  Counts  relating  to  con- 
tract preceding  that  involved  are  properly 
stricken.— Heaphy  v.  Eidlitz,  431. 
<8=»354(2)  (NrY.Sup.)  Motion  to  strike  held  a 
distinct  remedy,  not  designed  to  test  sufficiency 
of  defense  or  counterclaim. — Rice  v.  Rice,  227. 
<@==>364(2)  (N.Y.Sup.)  Motion  to  strike  is 
proper  remedy  against  irrelevant  answer  of  in- 
tervener.- Flemine  v.  Larkin,  412. 
<$=»364(3)  (N.Y.Sup.)  Plaintiff  is  not  aggriev- 
ed by  redundant  matter  in  answer,  deemed  to 
be  controverted.— Hackensack  Trust  Co.  v. 
Hudson  Trust  Co.,  36. 

^=>365(2)  (N.Y.Sup.)  Motion  for  judgment  otf 
pleadings  held  not  motion  to  strike  out.— Baird 
V.  Grace  Church  of  Millbrook,  583. 
<@==>367(6)  (N.Y.Sup.)  Motion  for  judgment  on 
pleadings  held  not  motion  to  make  more  defi- 
nite.—Baird  V.  Grace  Church  of  Millbrook,  583. 

POLICE  POWER. 

^ee   Municipal    Corporations,    ^=^601-^21. 

PRACTICE, 

For  practice  in  particular  actions  and  proceed- 
ings,  see  the  various  specific  topics. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;   Brokers. 

I.   THB   RBLATION. 
(A)  Creation   and   Bxlatenee. 

<S=>23(I)  (N.Y.Sttp.)  Evidence  held  to  esUb- 
lish  agency.— Genung  v.  Turner,  684. 

(B)  Ternalnatlon. 
€=s>43(3)  (N.Y.Sup.)  Agency  is  terminated  by 
principal's  death  though  other  party  does  not 
know  it.— Goetzman  v.  Danitz,  788. 

IL  MUTUAL  RIGHTS,   DUTU29,  AND 

LIABILITIES. 

<A)  Execution  of  Asenoy. 

<8=»72  (N.Y.Sup.)  Agent's  appropriation  of 
proceeds  of  unauthorized  sale  held  conversion 
for  which  liable  in  damages. — George  Haiss 
Mfg.  Co.  V.  Becker,  791. 

Agent's  appropriation  of  proceeds  of  unau- 
thorized sale  not  justified  though  commissions 
due  him  in  other  transactions. — Id. 
^;s»79j(5)  (N.Y.Sup.)  Evidence  held  insufficient 
to  show  sales  made  or  negotiated  by  a^ent  en- 
titling him  to  commissions.— rGeorge  Haiss  Mfg. 
Co.  V.  Becker,  791. 

«©=»79(9)  (N.Y.Sup.)  Interest  recoverable  by 
principal  on  agent  s  conversion  of  proceeds  of 
unauthorized  sale. — George  Haiss  Mfg.  Co.  v. 
Becker,  791. 

(B)  Compensation  and  Lien  of  Agrent. 

^=»85  (N.Y.Sup.)  Agent  cannot  recover  for 
disbursements  or  expenses  where  contract  pro- 
vided for  flat  commission.- George  Haiss  Mfg. 
Co.  V.  Becker,  791. 

m.   RIGHTS    AND    LIABILITIS3S    AS    TO 
THIRD   PE2RSONS. 

(A)  Pofvera  of  Ayent. 

<&=s>f05(3)  (N.Y.Sup.)  Agent  to  negotiate  does 
not  thereby  have  authority  to  receive  payments 
on  principal.— Goetzman  ▼,  Danitz,  788.  * 
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<^=>  105(8)  (N.Y.Sup.)  Authority  of  agent  to 
receive  interest  payments  does  not  include  au- 
thority to  receive  payments  on  principal. — 
Goetzman  ▼.  Danitz,  788. 
<g=>ll6(2)  (N.Y,Sirp.)  Seller  liable  for  war- 
ranty made  bv  agent,  which  was  within  appar- 
ent scope  of  his  authority,  notwithstanding  se- 
cret limitation  of  authority.— Gilmore  v.  Butts, 
712. 

<S=»I19(5)  (N.Y.Sup.)  Mortgagor  has  burden 
of  proving  agency  of  person  to  whom  principal 
was  paid.— Goetzman  v.  Danitz,  7S8. 
^=>I23(4)  (N.Y.Sup.)  Receipt  of  other  pay- 
ments on  principal  does  not  establish  general 
authority.— Goetzman  v.  Danitz,  788. 

Facts  held  not  to  establish  authority  of  agent 
to  receive  payments  of  principal.— Id. 
^=>  123(7)  (N.Y.Sup.)  Evidence  insufficient  to 
show  agency  to  purchase  of  party  through 
whom  transaction  effected.— Louis  v.  Bleecker 
Export  &  Trading  Co.,  199. 

(B)  Notice  to  Asent. 

^=>  177(3)  (N.Y.8up.)  Contract  construed  as 
making  parties  operating  agents  of  defendant, 
so  as  to  charge  defendant  with  knowledge  and 
require  repayment  of  freight.— Charles  E.  Mc- 
Innes  &  Co.  v.  Equitable  Trust  Co.  of  New 
York,  518. 

PRINCIPAL  AND  SURETY. 

See  Guaranty;  Indemnity. 

III.  discharge:  of  surety. 

«=s>IOI(2)  (N.Y.Sup.)  Where  contract  is  al- 
tered, surety  is  released.— New  York  Municipal 
Ry.  Corporation  v.  Intercontinental  Const. 
Corporation,  621. 

^=>M7  (N.Y.Sup.)  Unauthorized  payment  to 
contractor  held  not  to  completely  release  sure- 
ty.— ^New  York  Municipal  Ry.  Corporation  v. 
Intercontinental  Const.  Corporation,  621. 

Payment  of  retained  percentages  discharges 
surety  only  pro  tanto. — Id. 
«=s>i2l  (N.Y.Sup.)  Prejudicial  acts  of  obligee 
release  surety  only  to  extent  of  injury.— New 
York  Municipal  Ry.  Corporation  V;  Interconti- 
nental Const.  Corporation,  621. 

IV.   RBMSDIESS   OF   CRRDITOR8. 

<@=>I45(I)  (N.Y.)  Validity  of  vendor's  title 
held  established  by  judgment,  and  not  open  to 
litigation  in  suit  on  undertaking  on  appeal.— 
Kmetz  V.  De  Ronde,  231  N.  Y.  255,  131  N.  E. 
907. 

PROCESS. 

II.   SBRVICR. 

(R)  Subatitmted  Service. 

^=>70  'N.Y.)  Statute  authorizing  substituted 
service  must  be  strictly  followed. — Erickson  v. 
Macy.  231  N.  Y.  86,  131  N.  E.  744. 

(C)   Publication  or  Otber  Notice. 

^=>86  <N.Y.Sup.)  Service  by  pubtication  gives 
no  jurisdiction  in  action  to  establish  mere 
personal  claim. — McKennell  v.  Payne.  7. 

III.   DBFBCTS.    OBJBCTIOBTS,   AlVD 
AMRNDMBNT. 

^K>164(3)  (N.Y.Sup.)  Defective  proof  of 
service  on  nonresident  held  cured.— Kelly  v. 
Schramm,  129. 

IV.   ABUSB   OF  PROCBSS. 

<d==>168  (N.Y.SUP..)  Warrant  to  dispossess  ten- 
ant pursuant  to  final  order  held  not  malicioua 

(26) 


abuse  of  process. — Kashdan  ▼.  Wilker  Realty 
Co.,  138. 

Gravamen  of  action  for  "malicious  abuse  of 
process"  is  willful  use  for  unlawful  parpose  and 
to  effect  object  outside  proper  scope. — Id. 
^=>I7I  (N.Y.Sup.)  Action  for  malicious  abuse 
of  process  should  be  dismissed,  where  inten- 
tional or  wanton  wrongdoing  is  not  proved.— 
Kashdan  v.  Wilker  Realty  Co.,  138. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PUBLIC  LANDS. 

III.  DISPOSAIi  OF  LANDS  OP  THE2  STATES. 

^=s>l63  (N.Y.Sup.)  Notice  of  possession  in 
comptroller  vests  him  with  actual  possessioii. 
—People  V.  Ohateaugay  Ore  &  Iron  Co.,  754. 

PUBLIC  SERVICE  CORPORATIONS. 

See     Carriers;     Electricity;     Gas;     RailroadF; 
Street  Railroads;  Telegraphs  and  Telephones. 

RAILROADS. 

See  Street  Railroads. 

I.   CONTROL  AND   RBGUIiATIOM   WN 
OENBRAL.. 

^=»9(1)  (N.Y.Sup.)  Public  Service  Commis- 
sions Law  applies  only  to  transportation  of  per- 
sons and  property. — City  of  Syracuse  v.  New 
York  State  Kys.,  763. 

VI.   CONSTRUCTION,    MAINTBNANCB.     AND 
ECimPMENT. 

(@==>95(6)  (N.Y.)  Statute  providing  for  naain- 
tenance  of  bridge  crossing  a  "railroad"  con- 
strued.—People  ex  rel.  New  York  Cent.  R.  Co. 
V.  Public  Service  Commission  of  State  of  New 
York.  Second  Dist.,  231  N.  Y.  1,  131  N.  E.  549. 
^==>99(2)  (N.Y.)  Not  required  to  maintain  ap- 
proaches to  overhead  bridge  outside  of  railroad 
property.— People  ex  rel.  New  York  Cent,  R 
Co.  V.  Public  Service  Commission  of  State  of 
New  York,  Second  Dist.,  231  N.  Y.  1,  131  N. 
E.  549. 

^=s>99(ll)  (N.Y.)  Crossing  elimination  order, 
void  because  in  excess  of  Commission's  juris- 
diction, reviewable  on  certiorari. — People  ex 
rel.  New  York  Cent.  R.  Co.  v.  Public  Service 
«^ommission  of  State  of  New  York,  Second 
Dist.,  231  N.  Y.  1,  131  N.  E.  549. 

X.   OPERATION. 

(D)    Injarlea    to    Llceniieea    or   Tre»pA«aer« 
Im  General. 

<^=>275(3)  (N.Y.Sup.)  No  duty  exists  to  give 
usual  signals  to  one  not  using  a  public  cross- 
ing.—Barbeau  V.  Hines,  690. 

No  duty  to  give  warning  to  avoid  fright  of 
horses  by  train  approaching  cars  loaded  on  sid- 
ing.— Id. 

<;=:9278(2)  (N.Y.Sup.)  Failure  to  tie  horses 
used  in  loading  oar  held  contributory  negligence 
— Barbeau  v.  Hines.  690. 

<gs=9282(5)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  show  cause  of  frightening  of  horses.— 
Barbeau  y.  Hines,  690. 

(F)   Accidents  at  Crosalnirs. 

<$=»303(4)  (N.Y.Sup.)  Notice  to  repair  barri- 
ers on  bridge  required.— Burchard  v.  Payne, 
240. 

<S=>327(I2)  (N.Y.)  Motor  truck  rider  held 
guilty  of  contributory  negligence.>->Iia  Ooy  v. 


Digitized  by^^UU^l^ 


INDEX-DIGEST 
For  cases  In  Dec.Dlff.  ft  Am.Dif.  Ke7*No.SerIes  ft  Indexes  see  same  topic  and  KEY-NCJMBIBB 


Bales 


Director  General  of  Railroads,  231  N.  T.  IW, 
131    N.   E.  886. 

<S=»33I(4)  (N.Yh)  Automobile  driver,  cross- 
iDg  while  gates  were  being  lowered,  held  guilty 
of  contributory  negligence.— Singer  v.  Erie  R. 
Co.,  231  N.  Y.  268,  131  N.  E.  912. 

<«)  lAjnrtea  to  Feraontf  on  or  near  Tracka. 
<S=>36I  (N.Y.)  Violation  of  fence  law  not  neg- 
iil^ence  as  to  child.— Di  Caprio  ▼.  New  York 
Cent.  R.  Co.,  231  N.  Y.  94,  181  N.  B.  746. 

REAL  ACTIONS. 

See  Partition. 

RBCEIYING  STOLEN  GOODS. 

<S==>6  (N.Y.Sup.)  Participant  in  taking  cannot 
be  convicted  of  receiving.— People  v.  RomaneUi, 
902. 

RECORDS. 

See  Appeal,  ^=»690. 


II. 


REFERENCE. 

REJFERSBS  AND  PROCEEDINGS. 


<S=>76(2)  (N.Y.Sup.)  Agreement  permitting 
referees  to  fix  own  compensation  unenforce- 
able.—City  of  New  York  v.  Empire  CSty  Sub- 
wav  Co.,  400. 

Stipulation  as  to  compensation  held  valid  in 
part,  though  void  as  to  provision  entitling  ref- 
erees to  name  own  compensation. — Id. 
43=>76(4)  (N.Y.Sup.)  Evidence  as  to  time 
spent  by  referees  in  the  matter  of  the  reference 
held  insufficient  to  warrant  charge  made.— City 
of  New  York  v.  Empire  City  Subway  Co.,  400. 

REFORMATION    OF   INSTRUMENTS. 

II.   PROCBESDINGS   AND   RBIilBF. 

<S=»37  (N.Y.Sup.)  Counterclaim  seeking  to  re- 
form contract  sued  on  will  be  overruled,  where 
its  allegations  show  that  the  parties  mutually 
relied  on  a  mistake  in  an  engineer's  estimate 
as  to  quantity  of  water.— Tracy  Development 
Co.  V.  Empire  Gas  &  Electric  Co.,  836. 
<9==>45((4)  (N.Y.8up.)  Evidence  insufficient  to 
show  that,  through  mutual  mistake,  insurance 
policv  did  not  correctly  describe  automobile. 
—Zap  V.  U.  S.  Casualty  Co.,  31. 

REPLEVIN. 

I.   RIGHT   OF  ACTION   AND   DEFENSES. 

^=s>l2(l)  (N.Y .Sup.)  No  defense  that  title  was 
in  federal  government.— Hudson-Oliver  Motor 
Co.  V.  Vivian,  734. 

IV.  PLEADING  AND  BVIDENCK. 

<©=>69(2)  (N.Y.8up.)  Plaintiff,  seeking  dam- 
ages  in  connection  with  unlawful  detention, 
must  prove   damages.— Miller   v.   Baer,    149. 

VI.   triaIj,    judgment,   enforcement 

OF   JUDGMENT,   AND   REVIEW^. 

<3=s>96  (N.Y.Sup.)  Finding  as  to  value  of  prop- 
erty cannot  be  based  on  complaint  and  affidavit. 
—Wilson  V.  Kellerd,  161. 


See  Taxation. 
Sec  Appeal. 


REVENUE. 

REVIEW. 

RISKS. 


See  Master  and  Servant,  ^==>212-222. 


ROADS. 

See  Highways. 

SALES. 

See  Vendor  and  Purchaser. 

I.   REatJISITBS  AND  VAI^IDITT  OF  CON- 
TRACT. 

<®=5>l(4)  (N.Y.Sop.)  Agreement  that  buyer 
should  have  the  privilege  of  making  further 
purchases  unenforceable  for  uncertainty.— Hey- 
man  Cohen  &  Sons  v.  M.  Lure  Woolen  Co..  380. 
<d=»2  (N.Y.Sup.)  Made  where  broker  exchang- 
ed bought  and  sold  notes.— Pottash  v.  Cleve- 
land-Akron Bag  Co.,  375. 
(S=s»22(4)  (N.Y.Sup.)  Acceptance  of  contract 
must  be  unconditional.— Rabin  v.  Bigio,  6. 
^=s»43(l)  (N.Y.Sup.)  No  title  passes  in  case  of 
sale  under  misrepresentation  that  buyer  is 
nonexistent  corporation.— Cohen  y.  Savoy  Res- 
taurant, 71. 

<&=»48  (N.Y.)  Uncertainty  of  Lever  Act  pre- 
vents it  from  invalidating  contracts.— Standard 
Chemicals  &  Metals  Corporation  v.  Waugh 
Chemical  Corporation,  231  N.  Y.  61,  131  N. 
B.  566.    . 

Lever  Act  did  not  authorize  President  to  fix 
prices  for  all  necessaries.— Id. 

Order  fixing  price  of  necessaries  presumed 
not  to  apply  to  existing  contracts. — ^Id. 

Order  fixing  price  of  oleum  held  not  to  ren- 
der illegal  an  existing  contract. — Id. 
<S=»53(1)   (N.Y.Sup.)  Whether  contract  caUed 
for   goods    delivered   held  for   jury.— Loeb    & 
Schoenfeld  Co.  v.  Dumarest,  66. 

II.  CONSTRUCTION   OF   CONTRACT. 

^=»58  (N.Y.Sup.)  Sale  of  silk  subject  to  rules 
of  bilk  association  held  not  to  constitute  agree- 
ment to  submit  controversy  to  arbitration.— 
In  re  General  Silk  Importing  Co.,  391. 
<&»79  (N.Y.Sup.)  Place  of  delivery  held  to  be 
in  New  York,  so  that  question  of  delay  should 
be  submitted  to  the  jury.— Schopflocher  v.  Ess- 
gee  Co.  of  China,  498. 

<6=979  (N.YfSup.)  "Net  landed  weight"  signi- 
fies intention  that  weight  at  destination  must 
accord  with  contract.— WiUits  &  Patterson  v. 
Abekobei  &  Co.,  525. 

^=»83  (N.Y.Sup.)  Delivery  to  carrier  sufficient 
under  c.  i  f.  contract.— WiUits  &  Patterson  v. 
Abekobei  &  Co.,  525. 


III. 


MODIFICATION  OR  RESCISSION  OF 
CONTRACT. 


(A)   By  Agreement  of  Parties. 

^=s>92  (N.Y.Sup.)  Seller's  act  in  selling  butter 
after  return  a  cancellation  of  contract.— Schmid 
V.  Klinck  Packing  Co.,  534. 

rV.   PERFORMANCB    OF   CONTRACT. 
(O  Delivery  and  Aooeptance  of  Good*. 

«s»l6l  (N.Y.Sup.)  Carrier  not  agent  of  con- 
signee, in  specifying  weight  of  shipment  in  re- 
ceipt given  consignor. — Friedman- Wallach  Co. 
V.  Rosenau  Bros.,  102. 

<&=>I68(I)  (N.Y.Sup.)  Buyer  not  bound  by  ac- 
ceptance, in  absence  of  inspection.— Belmont 
Silk  Co.  V.  Noschkes,  112. 
^=9 1 73  (N.Y .Sup.)  Direction  for  delivery  not 
gufficientlv  specific- Partola  Mfg.  Co.  v.  Gen- 
eral Chemical   Co.,  437. 

Defendant    seller    cannot    claim    refusal    to 
deliver  on  ground  not  specified. — Id. 
^=:»I78(1)   (N.Y.Sup.)  Acceptance   is   presum- 
ed, where  defendant  offered  goods  for  resale.— 
Eagle  Mfg.   Co.  v.  Arkell  &  Douglas,   140. 
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<&=>178(4)  (N.Y.8up.)  Cloth  held  not  accepted 
by  directing  dyeing  and  finishing.— Belmont  Silk 
Co.  V.  Noschkes.  112. 

(S=»I82(I)  (N.Y.Sup.)  Whether  purchaser  had 
right  to  reject  part  of  goods  tendered  held 
for  the  jury.—Rosing  v.  Parkside  Mills,  86. 
<@=>  1 82  ( I )  ( N.Y.SUO.) .  Question  of  delivery  held 
for  jury  .—David  Schwartz  Co.  v.  Brander  & 
Curry,  239. 

<&:=»I82(I)  (N.Y.SapO  Delivery  in  reasonable 
time  held  for  jury.— Schopflocher  v.  Essgee  Co. 
of  China,  498. 

<©=>f82(4)  (N.Y^up.)  Whether  buyer's  at- 
tempt to  rescind  for  nonconformance  of  goods 
to  sample  was  within  a  reasonable  time  after 
delivery  held  for  the  jury.— Belmont  Silk  Co. 
V.  Noschkes,  112. 

T.  OPESRATIOn   AND  BFPESCT. 
(A)  Transfer  of  Title  tut  Between  Partlea. 

<d=3>20l<4)  (N.Y.Sup.)  Seller  held  not  entiUed 
to    recover   purchase    price,    title    not"  having 

Sassed.— Pottash  y.  Cleveland-Akron  Bag  Co., 
75. 
^201(5)   (N.Y.Sup.)  Delivery     of  'sufficient 
order  on  third  person  held  delivery  of*  goods.— 
Pottash  y.  Cleveland-Akron  Bag  Co..  375. 


VI.   l^ARRANTIBS. 

^=»26l(5)    (N.Y.Sup.)  Statement    of    wearing 
quality  of  clothes  held  not  a  warranty.- Har- 
burger  v.  Stern  Bros.,  74. 
<S=>26I(5)    (N.Y.Sup.)    Statement      that      car 
would  give  more  power  than  a  new  car  a  war- 
ranty.—Gilmore  V.  Butts.  712. 
^=»271    (N.Y.SUP,)   Sale  by  sample  one  on  ex- 
press warranty.— Ellis  v.  Bosalsky,  14. 
^==>285(2)    (N.Y.Sup.)   Seven    months   held   an 
unreasonable  time  for  notice  of  breach  of  war- 
ranty of  suit  of  clothes.— Harburger  v.  Stem 
Bros.,  74. 

Tn.   RBMKDtBS   OP  SESIiliGR. 

(C)  Recovery  of  Goods  Delivered  or  Pro- 

ceeds  Thereof. 

«=5>324(l)  (N.Y.8up.)  Seller,  seeking  to  re- 
cover goods  under  contract  requiring  buyer  to 
pay  for  or  return  goods  to  seller  on  or  before 
certain  date,  required  to  prove  nonpayment- 
Miller  y.  Baer,  149.       ^ 

(E)  Actions  for  Price  or  Value. 

<@=»345  (N.Y.Syp.)  Seller  must  prove  title  in 
action  for  price.— Pottash  v.  Cleveland-Akron 
Bag  Co.,  375. 

VIll.  RBMBDIBS    OP    BUYBR. 

(D)  Actions  and  Connterclalnts  for  Breacli 

of  "Warranty. 

<g=>437(l)  (N.Y.Sup.)  Waiver  of  short  statute 
of  limitations  in  contract  must  be  alleged.— Sid- 
ney   Blumenthal   &   Co.   v.    Zimmerman,    209. 

IX.  GONDlTIOlf AI<  SALIDS. 

^=>475  (N.Y.Sup.)  Right  of  action  given  con- 
ditional vendee  exists  only  against  vendor.- 
Stella  V.  Bankers'  Commercial  Corporation, 
511. 

Purchaser,  on  rescission  of  contract,  had  no 
claim  against  transferee  of  notes  for  return  of 
money  paid.— Id. 

(28) 


SCHOOLS  AND  SCHOOL  DISTBICIS. 

See  Colleges  and  Universities. 

!!•  PUBLIC   SCHOOLS. 

(D)   District   Property,  Contract«»   and 
Lilabllltlea. 

<9=s>89  (N.Y.Siip.)  BoaVd  of  education  held  lia- 
ble for  negligent  performance  of  duties  result- 
ing in  injury  to  a  pupil.— Jaked  v.  Board  of  Ed- 
ucation of  City  of  Albany,  697. 

SEAMEN. 

t3=s>33  (N.Y.Sup.)  The  "master"  of  a  ship,  with- 
in  statute  as  to  liability  of  "master"  to  wrong- 
fully discharge  seamen,  refers  to  the  captain.— 
Bums  V.  U.  S.  Shipping  Board  Emergency  Fleet 
Corporation,  267. 

•United  States  Shipping  Board  Emergency 
Fleet  Corporation  held  not  liable  to  seanien  dis- 
charged without  fault.— Id. 
<@c=>33  (N.Y.Sup.)  Seaman's  release  of  all 
claims  for  "wages"  held  applicable  to  penalty  for 
wages  withheld  recoverable  under  6tatute.--Coi 
V.  Lykes  Bros.,  268. 

SEARCHES  AND  SEIZURES. 

e=s>3  (N.Y.Sup.)  Illegal  to  take  papers  from 
defendant's  house  in  his  absence  without  war- 
rant.—Peoplf»  V.  Manko.  357. 
<@=s>3  (N.Y.Co.Ct.)  Person  of  defendant  and 
place  where  arrested  may  be  searched  without 
warrant— People  v.  KalLin,  359, 

House  may  be   searched  by  officers  withor. 
warrant  by  consent. — Id. 

(9=s>5  (N.Y.Siip.)  Property  illegally  taken  should 
be  returned.— People  v.  Manko,  357. 

SEPARATION. 

See  Husband  and  Wife,  ^:s>278. 

SET-OFF  AND  COUNTERCLAIM. 

II.    SUBJBCT-MATTBR. 

^=>34(I)  (N.Y.Sup.)  Demand  on  contract  not 
subject  of  counterdaim.— Oeorge  Haiss  Mfg. 
Co.  V.  Becker,  791. 

<S==»34(3)  (N.Y.8up.)  Claim  for  value  of  con- 
verted goods  held  not  properly  set  up  in  re- 
plevin.—Jacobs  V.  Mulford,  481. 
^=>44(1)  (N.Y.Sup.)  Counterclaim  against 
one  of  two  plaintiffs  in  replevin  not  properly 
asserted.— Jacobs  v.  Mulford,  481. 

Counterclaim  based  on  breach  of  contract  by 
one  plaintiff  not  properly  assertable.— Id. 

SHERIFFS  AND  CONSTABLES. 

II.   COMPENSATION* 

^=>75  (N.Y.Sup.)  Marshal  not  entitled  to  re- 
tain attached  goods  for  fees  on  third  person 
claiming  and  giving  bond.-^enovese  y.  Horn, 
719. 

SHIPPING. 

VII.  CARRIAGE   OF   GOODS. 

^=»152  (M.Y.Sup.)  Shipper  may  recover  pre- 
paid freight  where  goods  do  not  arrive,  re- 
gardless of  fraud  in  inducing  contract  and  pre- 
payment.—Charles  E.  Mclnnes  &  Co.  y.  Eq- 
uitable Trust  Co.  of  New  York,  518. 

Prepaid  freight  recoverable,  if  goods  are  not 
carried.— Id. 

SLANDER. 

See  Libel  and  Slander. 
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SPECIFIC  PERFORMANCE. 

I.    NATURE    AND    GROUNDS    OF    RESMBDY 
IN    GfiNBRAIi. 

^=»I0(2)  (N.Y.Sup.)  That  wife  refuses  to  join 
in  conveyance  is  no  defense  to  specific  per- 
formance.—Lewis  v.  Ludlam,  636. 
^=>\2  (N.Y.Sup.)  Vendor  cannot  complain  be- 
cause purchaser  willing  to  take  premises  as  re- 
placed after  destruction  by  nre,— Boehm.  v. 
Piatt,  16. 

^==>I7  (N.Y.SUB.)  Memorandum  of  sale  not 
specifically  enforceable  by  buyer's  assignees 
who  did  not  become  bound  to  purchase.— Klein- 
man  ▼.  Strassburg,  0. 

II*  CONTRACTS  BNFORCBABIiB. 

<S=»28(2)  <N.Y.Sup.)  Contract  not  specifying 
duration  and  interest  of  mortgage  may  be  en- 
f orced.—Spielvogel  v.  Veit,  899. 

Memorandum  held  not  •  completed  contract 
which  can  be  specifically  enforced. — Id. 
^=»53  (N.Y.Sup.)  Agreement  to  exchange  stock 
for  bonds  of  corporation  enforceable,  not  being 
tainted  with  fraud.— United  Hudson  Mectric 
Corporation  ▼.  Sheehan,  244. 
^=>86  (N.Y.Sup.)  Specific  contract  in  writing 
to  make  a  will,  founded  on  good  consideration, 
is  enforceable  in  equity  against  the  estate  of 
deceased.- Rochester  Trust  &  Safe  Deposit  Go. 
T.  Brown,  678. 

III.   GOOD  FAITH  AND  DIIilGBNCB. 

^=»9I    (N.Y.Sup.)  Notice    of    closing    contract 

held  not  required  when  contract  itself  provided 

for  settlement  on  given  date.— Boenm  v.  Piatt, 

16. 

($=»9I    (N.Y.Sup.)  Demand    is    not    condition 

precedent   to   action   for   specific   performance 

of  option  to  purchase.— Lewis  v.  Ludlam,  636. 

IV.  PROCBBDINGS  AND  RBLIJBF. 

€=»II4(2)  (N.Y.Sup.)  Complaint  held  not  to 
allege  agreement  that  could  be  specifically  en- 
forced.—Ankele  V.  Blankner,  876. 
<@=>lf7  (N.Y.)  Pleadings  held  to  allow  de- 
fendant to  show  defects  in  plaintiff's  title.— 
Kmetz  V.  De  Ronde,  231  N.  Y.  255,  131  N.  E. 
907. 

^=»I3I  (N.Y.)  Decree  held  not  to  leave  open 
question  of  sufliciency  of  particular  title.— 
Kmetz  V.  De  Ronde,  231  N.  Y.  255,  131  N.  E. 
907. 

Provision  in  decree  authorizing  application  for 
further  relief  held  not  to  neutralize  adjudica- 
tion.—Id. 

STATES. 

I.  POI.ITICAL  STATUS  AND  RELATIONS. 

(^=>l  (N.Y.Sup.)  Statute  held  not  to  create  new 
quasi  political  subdivision. — City  of  New  York 
V.  Willcox,  724. 

^=>6  (N.Y.Sup.)  Subject  to  approval  of  Con- 
gress, states  may  enter  into  joint  adventure  to 
promote  welfare  of  citi«en8.--City  of  New  York 
v.  WiUcox,  724. 

New  York  held  not  to  have  surrendered  its 
sovereign  rights  by  an  act  pursuant  to  agree- 
ment to  co-operate  with  New  Jersey  to  prevent 
congestion  at  port  of  New  York.— Id. 

II.   GOVERNMENT  AND   OFFICERS. 

(g=»34  (N.YJSup.)  Joint  legislative  investigat- 
ing committee  had  a  right  to  take  testimony 
in  camera. — In  re  Leach,  352. 
^=>40  (N.Y.SuD.)  Joint  le^slative  committee 
held  unauthorized  to  authorize  one  member,  as 
a  subcommittee  to  take  testimony,  so  that  sub- 
pcenaed  witness   should  not  be   punished   for 


contempt  in  refusing  to  testify.— In  re  Leach, 

^s»53  (N.Y.Sap.)  Special  agent  in  excise  de- 
partment held  to'  hold  office  at  will  of  commis- 
sioner.—Heinemann  V.  State,  554. 

Notice  terminating  services  of  special  agent 
in  excise  department  held  sufficient.— Id. 

III.  PROPERTY.  CrnvrHACTS,  AND  lilA- 
BILITIES. 

<$=»102  (N.Y.)  State  held  not  to  have  employ- 
ed attorneys  representing  accused  senator  or 
expert  witnesses  called  by  him.--Carr  v.  State, 
2;a  N.  Y.  184,  131  N.  E.  377. 
<S=»I12  (N.Y.SUP.)  State  not  liable  at  common 
law  for  damages  to  lumber  company  through  or- 
der of  Attorney  General.— Herkimer  Lumber 
Co.  V.  State,  119. 

State  not  liable  for  damages  to  lumber  com- 
pany from  stopping  work  pursuant  to  direction 
of    Attorney    General.— Id. 

State  not  a  ''municipal  corporation,"  within 
statute  subjecting  it  to  liability  for  damages 
sustained  by  injunction.— Id. 

State  not  liable  to  lumber  company  for  dam- 
ages through  injunction  against  operations  on 
claimed  state  lands.— Id. 

State  not  liable  for  damages  to  lumber  com- 
pany from  stoppage  of  operations  on  account 
of  injunction  procured  erroneously  by  Attor- 
ney General.— Id. 

«8=»II2  (N.Y.Ct.GI.)  Not  answerable  for  inju- 
ries arising  frouji  negligence  of  officers.— Moffat 
V.  State,  360. 

Legislature,  on  waiving  state's  exemption 
from  liability  for  negligence  may  prescribe  con- 
ditions  of   recovery. — Id. 

Proof  entitling  convict  to  recover  for  inju- 
ries under  special  statute.— Id. 

Officers  held  not  required  to  furnish  convict, 
permitted  to  recover  for  negligence,  best  con- 
ceivable safeguards  while  at  work. — Id. 

Convict  electrician,  working  according  to  in- 
structions, held  not  negligent.— Id. 

V.   CliAIMS  AGAINST   STATE. 

<@=s>l74  (N.Y.Sup.)  Claim  against  state  forda[m- 
age  to  crops  held  to  accrue  at  end  of  crop  sea- 
son as  affecting  time  for  presentation;  "claim 
accrued."— Dufel  v.  State,  759. 
<@=>I78  (N.Y.)  Appropriation  bill  held  not 
audit  or  direction  to  pay  claims  against  state.— 
Carr  v.  State,  231  N.  Y.  164,  131  N.  E.  877. 

Certification  of  claim  by  chairman  of  legisla- 
tive committee  or  president  of  Senate  held  not 
to  fix  state's  liability.— Id. 
<S=»f84  (N.Y.)  Statute  authorizing  board  of 
claims  to  hear  and  determine  claims  held  to  au- 
thorize rejection.— Carr  v.  State,  231  N.  Y,  164, 
131  N.  E.  877. 

<&=»I84  (N.Y.Sup.)  Allowance  of  claim  for 
death  of  member  of  National  Guard  due  to  his 
own  negligence  in  disregard  of  duties  not  war- 
ranted by  statute.— Lewis  v.  State,  560. 
<S=>I84  (N.Y.Ct.CI.)  Court  of  Claims  performs 
functions  of  court  and  jury.— Moffat  v.  State, 
360. 

Prison  officials  held  not  guilty  of  negligence 
as  to  convict.— Id. 


STATUTE  OF  FRAUDS. 

See  Frauds,   Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 
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STATUTES. 

For   statutes   relating   to  particular    subjects, 
see   the  various  specific  topics. 

VI.   CONSTRUCTION   AND    OPERATION. 

(A)  General'  Rules   of  Constrmctlon. 

^=»2ff   (N.Y.Sap.)  Title  can  be  considered  in 

construction.— People   ex   rel.  New  York   Life 

Ins.  Co.  V.  Walsh,  600. 

<&=>2I8  (N.Y.Sup.)  City   cannot   tax   property 

after   having  uniformly  recognized  its  lack  of 

power  to  do  so  under  statutes. — Carbonelli  v. 

City  of  Amsterdam,  272. 

<&=>2253^   (N.Y.)  Courts  must  be  slow  to  hold 

statutes  do  not  mean  what  they  say,  because 

formerly  saying  and  meaning  something  else. — 

People  ex  rel.  Rand  v.  Craig,  231  N.  Y.  216, 

131  N.  E.  894. 

<@=»230  (N.Y.Sup.)  Amendment,      enacted     to 

darify,  must  be  considered  with  existing  law.— 

People  ex  rel.  New  York  Life  Ins.  Co.  v.  Walsh, 

600. 

(B)  Partlonlar   Claaaea   of    Statute*. 

^=s»239  (N.Y.Sup.)  Changing  common  law 
strictly  construed.— People  v.  Alaboda,  464. 

VII.  PliBADING  AND  ESVIDBNCB. 

<$s»279  (N.Y.Sup.}  Plaintiff,  suing  to  enforce 
forfeiture  under  National  Prohibition  Act,  need 
not  plead  it  or  constitutional  amendment.— 
FarreUy  v.  Wells,  34. 

STATUTES  CONSTRUED. 

CONSTITUTION  1821. 

Art  2,  S  1-189  N.  Y.  S.  132. 

CONSTITUTION    1895. 

Art.  3,  j  1&-189  N.  Y.  S.  763. 

Art.  3,  §  19—131  N.  E.  877.  231  N.  Y.  164. 

Art.  3,  §  28-189  N.  Y.  S.  851. 

Art.  3.  §  29-189  N.  Y.  S.  360. 

Art.  6,  §  1-189  N.  Y.  S.  908. 

Art.  6,  §  19—131  N.  E.  884,  231  N.  Y.  186. 

Art.  8,  §  10-189  N.  Y.  S.  851, 

Art.  10,  I  3-189  N.  Y.  S.  554. 

Art  12,  §  2—189  N.  Y.  S.  338. 

CODE  OF  CIVIL  PROCEDURE  1880. 

§  2802-189  N.  Y.  S.  49.  ^ 

CODE  OF  CIVIL  PROCEDURE. 

S  191—131  N.  E.  569,  231  N.  Y.  60. 
i  191,  subsec.  3—131  N.  E.  910,  231  N.  Y.  263. 
§  264—189  N.  Y.  S.  360,  759. 
I  382—131  N.  B.  744,  231  N.  Y.  86. 
$  405—189  N.  Y.  S.  866. 
f  425—189  N.  Y.  S.  905. 
I  426—189  N.  Y.  S.  718. 
I  432—189  N.  Y.  S.  449. 
§  438,  subsec.  5—189  N.  Y.  S.  629. 
;   438,  subsec.  6r-131  N.  E.  744,  231  N.  Y.  86. 
I  443—189  N.  Y.  S.  629. 
I    446-189  N.  Y.  S.  481. 
it  452^189  N.  Y.  S.  929. 
i  481,  subsec.  2—189  N.  Y.  S.  431. 
i  i  494^189  N.  Y.  S.  830. 
501-189  N.  Y.  S.  382,  481. 
514—189  N.  Y.  S.  382. 
522-189  N.  Y.  S.  583. 
545—189  N.   Y.    S.   227,  412,   583. 
546-189  N.  Y.   S.   583. 
547—189  N.  Y.  S.  425. 
§  658a,  700-189  N.  Y.  S.  719. 
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f  §  721-723—189  N.  Y.  S.  629. 

i  756—189  N.  Y.  S.  246. 

§  768-189  N.  Y.  S.  246.  525. 

§  820-189  N.  Y.  S.  492. 

I  829—189  N.  Y.  S.  177. 

$§  834,  836—189  N.  Y.  S.  605. 

§  844—189  N.  Y.   S.   629. 

§  873-189  N.  Y.  S.  907. 

8  889-189  N.  Y.  S.  558. 

§  901,  subsec.  2-189  N,  Y.  S.  441. 

I  997—189  N.  Y.  S.  217. 

f  999-131  N.  E.  891,  231  N.  Y.  206. 

I  1314-189  N.  Y.  S.  905. 

I  1317-189  N.  Y.  S.  334,  502. 
§  1391-189  N.  Y.  S.  673. 
I  1576—189  N.  Y.  S.  897. 
I  1675—189  N.  Y.  S.  659. 
I  1676-189  N.  Y.  S.  897. 

11726—189  N.  Y.  S.  161. 
1750-189  N.  Y.  S.  860. 
1766—189  N.  Y.  S:  494. 
1771—189  N.  Y.  S.  831. 
§  1772.  1773-189  N.  Y.  S.  494. 
§  1774-189  N.  Y.  S.  860. 
§§  1835,  1838—189  N.  Y.  S.  27. 
§  1902—189  N.  Y.  S.  529. 
I  1990-189  N.  Y.  S.  119. 
§  1990.    Amended  by  Laws  1894,  eh.  90—189 

N.  Y.  S.  119. 
S|  1991,  1999-189  N.  Y.  S.  905. 
I  2231—189  N.  Y.  S.  536. 
i  2231,  subsec.  la.  added  by  Laws   1920,  ch. 

942—189  N.  Y.  S.  290. 
i§  2234r-2236— 189  N.  Y.  S.  536. 
if  2249,  2251-189  N.  Y.  S.  936. 

II  2365-2386-189  N.  Y.  S.  391. 
2328.  subsec.  3-189  N.  Y.  S.  174. 
3229—189  N.  Y.  S.  174. 

S  3251-189  N.  Y.  S..831. 
I  3296—189  N.  Y.  S.  400. 
I  3343—189  N.  Y.  S.  258. 

CODE   OF   CIVIL   PROCEDURE.    f§   2472- 
2771,  AS  AMENDED  AND  RENUMBER- 
ED IN  1914  (SURROGATE'S  CODE). 

S  2510-189  N.  Y.  S.  49,  190. 

S  2510,  subsec.  3-189  N.  Y.  S.  575. 

§  2510,  subsec.  4—189  N.  Y.  S.  908. 

S§  2514.  2515.  2569-189  N.  Y.  S.  49. 

§  2588-189  N.  Y.  S.  62. 

§§  2564,  2567-189  N.  Y.  S.  366. 

§  2590-189  N.  Y.  S.  395. 

S|  2642,  2643—189  N.  Y.  S.  62. 

§  2649-189  N.  Y.  S.  51. 

§  2674—189  N.  Y.  S.  293. 

§§  2680.  2681—189  N.  Y.  S.  908. 

§§  2721,  2723-189  N.  Y.  S.  49. 

§  2726-189  N.  Y.  S.  575. 

§  2753—189  N.  Y.  S.  49. 

§  2768,  subsecs.  8,  9—189  N.  Y.  S.  510. 

CODE  OF  CRIMINAL  PROCEDUBB. 

f  399-181  N.  B.  752,  231  N.  Y.  111. 
I  418-189  N.  Y.  S.  502. 

§  542-131  N.  E.  752,  231  N.  X.  Ill;  189  N.  Y. 
S.  521. 

827,  subsec.  2—189  N.  Y.  S.  167. 

887,  subsec.  4(e)— 189  N.  Y.  S.  657. 

REVISED  STATUTES. 
First  Edition, 
Volume  L 
Page  748,  <  26-189  N.  Y.  S.  195 
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CONSOLIDATED  LAWS. 

Agricultubai.  Law  (Ch.  1). 

§§  40,  41,  61—131  N.  B.  748,  231  N.  Y.  100. 
§  139f.    Amended  by  Laws  1918,  ch.  43^—189 
N.  Y.  S.  585. 


Akbitbation  Law  (Ch.  72). 
§§  2-4-189  N.  Y.  S.  391. 

Business  Cobpobation  Law  (Ch.  4), 
§  5—131  N.  B.  654,  231  N.  Y.  18. 

OivrL  Rights  Law  (Ch.  6). 

§  8-189  N.  Y,  S.  359. 

Civil  Service  Law  (Ch.  7). 

§  12—131  N.  E.  560.  231  N.  Y.  33. 
§  22—189  N.  Y.  9.  554. 

Decedent  Estate  Law  (Ch.  13). 

§  35-189  N.  Y.  S.  366. 

$  35.     Amended  by  Laws  1919,  di.  293—189 

N.  Y.  a  386. 
§  98.  subsec.  4-189  N.  Y.  S.  62. 
§  120-189  N.  Y.  S.  258. 

DoiCESTic  Relations  Law  (Ch.  14). 

§  61—189  N.  Y.  S.  205.  728. 
§  81—189  N.  Y.  S.  51,  448,  775. 

Education  Law  (Ch.  16). 
§§  300,  868.  875—189  N.  Y.  S.  697. 

Employers'  Liability  Act. 
See  Labor  Law,  $§  200-204. 

Executive  Law  (Ch.  18). 

§  61.    AmendPd  by  Laws  1919,  ch.  165-131  N. 

^.  894,  231  N.  Y.  216. 
§  62,  Bubsecl— 131  N.  B.  894,  231  N.  Y.  216. 

Fabms  and  Markets  Law  (Ch.  69). 

Ch.  69-189  N.  Y.  S.  585. 
§§  55.  56—189  N.  Y.  S.  585. 

General  Business  Law  (Ch.  20). 
§  91^189  N.  Y.  a  174. 

Genebal  City  Law  (Ch.  21). 
§§  19-24  added  by  Laws  1913,  ch.  247-189  N. 
Y.  S.  29. 

General  Corporation  Law  (Ch.  23). 

$  15-189  N.  Y.  S.  140.     . 
§§  35,  156,  191.  221,  261—131  N.  E.  554,  231 
N.  Y.  18. 

Highway  Law  (Ch.  25). 

Ch.  25—189  N.  Y.  S.  590. 
^  74-189  N.  Y.  S.  590. 
§  148-189  N.  Y.  S.  569. 
§  282,  subsec.  2—189  N.  Y.  S.  562. 
§  287,  added  by  Laws  1910,  ch.  374-189  N.  Y. 
S.  722. 

Home  Rule  Laws. 
See  General  City  Law,  §§  19-24. 
Judiciary  Law  (Ch.  30). 
§  116-189  N.  Y.  S.  176. 
§  474-189  N.  Y.  S.  552. 

Labor  Law  (Ch.  31). 
|§  200-204-189  N.  Y.  S.  19. 


Stfttnies  Coastmad 
i  topic  and  KBT-NUMBIEB 

Liquor  Tax  LAw(Ch.  34). 

§  7.    Amended  by  Laws  1918,  ch.  56iL  §  1— 
189  N.  Y.  S.  554.  ^ 


MiLiTABY  Law  (Ch.  36). 

§  245.     Amended  by  Laws  1917,  ch.  435-189 
N.  Y.  S.  851. 

'  Negotiable  Instbumentb  Law  (Ch.  38). 

|§  94,  95,  98,  115-189  N.  Y.  S.  285. 

Penal  Law  (Ch,  40). 

H  872-189  N.  Y.  S.  712. 
P  991-993-189  N.  Y.  S.  137. 
I  1293a— 189  N.  Y.  S.  464. 
I  1841—189  N.  Y.  S.  664. 
if  1897,  1898-189  N.  Y.  S.  232. 

Pebsonal  Pboperty  Law  (Ch.  41). 

15-189  N.  Y.  S.  190. 
10-189  N.  Y.  S.  293. 
62-131  N.  E.  865.  231  N.  Y.  130. 
65-189  N.  Y.  S.  511. 
101,  subsec.  2-189  N.  Y.  S.  875. 
102—189  N.  Y.  S.  707. 
;§  114,  115,  118-189  N.  Y.  S.  375. 

125.  subsec.  3-189  N.  Y.  S.  86. 

126,  subsec.  2-189  N.  Y.  S.  86. 
127-189  N.  Y.  S.  102. 

|§  128,  129-189  N.  Y.  S.  112. 
j  130-189  N.  Y.  S.  209. 
i  144,  145-189  N.  Y.  S.  375. 
156-189  N.  Y.  S.  86. 

Pbison  Law  (Ch.  43). 
§«  170-177-189  N.  Y.  S.  360. 

Public  Health  Law  (Ch.  45). 

Ch.  45-131  N.  E.  871,  231  N.  Y.  148. 
§§  249,  249a,  249d— 131  N.  B.  871,  231  N.  Y. 
148. 

Public  Service  Commission  Law  (Ch.  48). 

Ch.  48-189  N.  Y.  S.  701. 

§  2,  subsec.  0-131  N.  E.  549,  231  N.  Y.  1. 

I  50-189  N.  Y.  S.  763. 

§  66,  subsec.  12-180  N.  Y.  S.  312. 

H  71,  72-189  N.  Y.  S.  312. 

§1  92,  97—189  N.  Y.  S.  701. 

Railroad  Law  (Ch.  40). 

I  21—131  N,  E.  549.  231  N.  Y.  1. 
I  52-131  N.  E.  746,  231  N.  Y.  94. 
i  89-131  N.  E.  549.  231  N.  Y.  1. 
§  93-131  N.  B.  549,  231  N.  Y.  1;    189  N.  Y. 
S.  249. 

Real  Property  Law  (Ch.  50). 

f  103—189  N.  Y,  S.  190. 

!  176-189  N.  Y.   S.   885. 

§  243—131  N.  B.  554,  231  N.  Y.  18. 

Sales  Law. 

See  Personal  Property  Law,  §{  82-158. 

Tax  Law  (Ch.  60). 

§  87—131  N.  E.  896,  231  N.  Y.  221. 

§§  181,  182-131  N.  E.  900,  231  N,  Y.  237. 

I  187-189  N.  Y.  S.  600. 

§  187.     Amended  by  Laws  1917,  ch.  796—189 

N.  Y.  S.  600. 
S  220,  subsec.  2-131  N.  E.  900,  231  N.  Y.  237. 
i  220,  subsec.  0-189  N.  Y.  S.  917. 
§  232—131  N.  E.  900,  231  N.  Y.  237. 
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S  260-189  N.  Y.  S.  241. 

$  270.  ^mended  by  Laws  1911,  ch.  352—189 

I#T.  S.  45T. 
f  290-131  N.  E.  896,  231  N.  Y.  221. 
§  360,  subsec.  5—189  N.  Y.  S.  550. 

Town  Law  (Ch.  62). 
§  2-189  N.  Y.  S.  590. 

Transportation    Corporations    Law    (Ch. 
63). 

I  62—189  N.  Y.  S.  478. 

Village  Law  (Ch.  64). 
§  42-189  N.  Y.  S.  132. 

Workmen's  Compensation  Law  (Ch.  67). 


C     ''"    -"-  "   ~    553,  2.S1  N.  Y.  14;    189  N. 
154,  343,  402,  410.  467,  484. 
594 
S  »'.  23l'  N.  Y.  105. 

i  89  N.  Y.  S.  410. 

I  N.  Y.  S.  594. 

I  >  N.  Y.  S.  547. 

i  2,  second  group  45-131  N.  E.  750,  231  N.  Y. 

105;   189  N.  Y,  S.  486. 
a  3—131  N.  E.  741,  231  N.  Y.  78. 
^  3,  subsec  4-131  N.  B.  750,  231  N.  Y.  105. 

3,  subsec.  5—189  N.  Y.  S.  594. 

3,  subsec  7—189  N.  Y.  S.  343. 

10—131  N.  E.  741,  231  N.  Y.  78. 

11-189  N.  Y.  S.  594. 
|§  18,  20,  22-189  N.  Y.  S.  473. 

23-  189  N.  Y.  S.  193,  473. 

28-189  N.  Y.  S.  193. 

29.     Amended  by  Laws  1917,  ch.  705,  §  &- 
189  N.  Y.  S.  529. 

!  72-189  N.  Y.  S.  484. 
74-189  N.  Y.  S.  473. 
114-189  N.  Y.  S.  402. 

CITY  CHARTERS. 

Greater  New  York,  §  149.    Laws  1901,  ch.  466 

—189  N.  Y.  S.  625. 
Greater  New  York,  §  261.    Laws  1901,  ch.  466 

—189  N.  Y.  S.  324. 
Greater  New  York  (§  411a,  subsec.  4  added  to 

Laws.  1901.  oh.  466  by  Laws  1916,   ch. 

503.  §  5)-i89  N.  Y.  S.  904. 
Greater  New  York.  §  419.    Laws  1901,  ch.  466 

—189  N.  Y.  S.  62.5. 
Greater  New  York,  §  472.    Laws  1901,  ch.  466 

—189  N.  Y.  S.  929. 
Greater   New  York,  §  1131.     Laws  1901.   ch. 

466.     Amended  by  Laws  1918,  cb.  583— 

189  N.  Y.  S.  625. 
Greater  New  York,   §  1132.     Laws  1901,   ch. 

466.     Amended  by  Laws  1916,  ch.  580— 

189  N.  Y.  S.  625. 
Greater  New  York,  §  1541.    Laws  1901,  ch.  466 

—189  N.  Y.  S.  625. 
Lyons.    Laws  1907,  ch.  750-189  N.  Y.  S.  132. 

MUNICIPAL  COURT  CODE. 

(Laws  1915,  ch.  279.) 

{  27,  subsec.  2—189  N.  Y.  S.  200. 
I  50-189  N.  Y.  S.  719. 
I  92-189  N.  Y.  S.  1(J3. 
i  178-189  N.  Y.  S.  719. 

LAWS. 

1813,  ch.  123—189  N.  Y.  S.  272. 

1847,  ch.  426—180  N.  Y.  S.  182. 

1848,  ch.  200—189  N.  Y.  S.  572. 
1850,  ch.  272—189  N.  Y.  S.  40. 
1864,  ch.  355^-189  N.  Y.  S.  272. 
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870.  ch.  291—189  N.  T.  S.  132. 

878,  ch.  21—131  N.  B.  884,  231  N.  Y.  1S6. 

885,  ch.  518-189  N.  Y.  S.  49. 

888,  ch.  131—189  N.  Y.  S.  272. 

893,  ch.  711,  I  ia-189  N.  Y.  S-  754. 

804,  ch.  90-189  N.  Y.  S.  119. 

805,  ch.  168,  §§  1,  6-189  N.  Y.  S.  623. 
807,  ch.  414-189  N.  Y.  S.  132. 

897,  ch.  754.  §  64-189  N.  Y.  S.  249. 

901,  ch.  40(:      See  City  Charter   of   Greater 
New  York. 

902,  ch.  14r.  -i89  N,  Y.  S.  249. 

903,  ch.  147—189  N.  Y.  S.  759. 

905,  ch.  724,  §  35.    Amended  by  Laws  lOO^i. 
ch.  314,  §  6—189  N.  Y.  S.  547. 

906,  ch.  314,  §  e-189  N.  Y.  S.  547. 

906,  ch.  452—189  N.  Y.  S.  132. 

907,  ch.  750—189  N.  Y.  S  132. 
910,  ch.  374r-189  N.  Y.  S.  722. 

910,  ch.  513—131  N.  E.  877,  231  N.  Y.  164. 

911,  ch.  242-189  N.  Y.  S.  272. 

911,  ch.  242,  S  2,  subsec  3-189  N.  Y.  S.  272. 
911,  ch.  242,  §  160—189  N.  Y.  S.  272. 

911,  ch.  352-189  N.  Y.  S.  457. 

912,  ch.  274—131  N.  B.  877,  231  N.  Y.  164. 

913,  ch.  247—189  N.  Y.  S.  29,  929. 

914,  ch.  443—189  N.  Y.  S.  62,  678. 

915,  ch.  279.     See  Municipal  Court  Code. 
.916,  ch.  497,  }  242a.    Amended  by  Laws  1917. 

ch.  601—189  N.  Y.  S.  772. 

916,  ch.  503,  I  5—189  N.  Y.  S.  904. 

916,  ch.  580-189  N.  Y.  S.  625. 

917,  ch.  435—189  N.  Y.  S.  851. 
917,  ch.  601-189  N.  Y.  S.  772. 
917,  ch.  705,  f  a-lS9  N.  Y.  S.  529. 

917,  ch.  786,  }  875,  subsec  8-189  N.  Y.  S. 
625. 

.917,  ch.  796-189  N.  Y.  S.  600. 

918,  ch.  439-189  N.  Y.  S.  585. 
918,  ch.  569,  S  1—189  N.  Y.  S.  554. 
918,  ch.  583-189  N.  Y.  S.  625. 
918,  ch.  609—189  N.  Y.  S.  360. 

918,  ch.  611—189  N.  Y.  S.  560. 

919,  ch.  165-131  N.  B.  894,  231  N.  Y.  216. 

919,  ch.  293—189  N.  Y.  S.  366. 

920,  ch.  136-189  N.  Y.  S.  855. 

920,  ch.  136,  I  6.     Amended  by  Laws   1921. 

ch.  434.  §  1-189  N.  Y.  S.  195. 
920,  ch.  942—189  N.  Y.  S.  73,  79,   97.   162. 

290,  291. 
920,  chs.  942-953—189  N.  Y.  S.  687. 
920,  ch.  944^189  N.  Y.  S.  84.  85,  110,  162. 

195,  655. 

920,  ch.  944,  {  2-189  N.  Y.  S.  159. 
020,  ch.  944,  i  3—189  N.  Y.  S.  92. 
020,  ch.  944.  I  4r-189  N.  Y.  S.  655. 

020,  ch.  945—189  N.  Y.  S.  84.  97,  110. 
.021,  ch.  154—189  N.  Y.  S.  724. 

921,  ch.  434,  §  1—189  N.  Y.  S.  195. 

021,  ch.  438-189  N.  Y.  S.  144. 


STIPULATIONS. 

<@=>I8(I)  (N.Y.Sup.)  Held  not  to  estop  defend- 
ant, holding  property  as  executor,  from  assert- 
ing he  did  not  claim  individually. — ^Posner  t. 
Posner,  156. 

STREET  RAILROADS. 

f.  BSTABUEgHMESNT*  CONSTRUCTION,  AND 
MAINTBNANCB. 

<S=»39  (N.Y.Sup.)  Municipal  consent  held  to 
impose  duty  to  conform  rails  to  grade  changes. 
—City  of  Syracuse  v.  New  York  State  R^s. 
763. 
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knowledge  in  petition  for  certiorari  not  enti- 
tled to  relief.— Id. 

XI.  TAX  TITIiBS. 

(A)  Title  and  Rlirbte  of  Pnrcbaner  at  Tax 

Sale. 

(&=»732  (N.Y.Sup.)  As  respects  pre-existing 
easements,  tax  sales  invest  purchaser  only 
with  title  of  owner  of  property  sold.— Poetzsch 
V.  Mayer,  695. 


Lia^w^  applies  only  to  transportation  of  persons 
find  property.— City  of  Syracuse  v.  New  York 
State  Rys.,  763. 

SUPPLEMENTARY  PROCEEDINGS. 

See    Kxecution,   «=»359-42<y%. 

SURETYSHIP. 

See   Principal  and  Surety. 

SURVIVAL. 

See    Abatement   and   Revival,   ^=>54. 

TAXATION. 

III.    I^IABIIilTY  OF  PERSONS  AND  PROP- 
ERTY. 

(A)   Private  Persona  and  Property  In  Gen- 
eral. 

<&=>l05«/2  (N.Y.8»p.)  Act  taxing  transfer  of 
stock  from  trustees  of  voting  trust  to  owners 
held  not  to  violate  "obligation  of  a  contract."— 
C:iiicago  Great  Western  R.  Co.  v.  State,  457. 


(H) 


Corporatlona     and     Corporate     Stock 
and  Property. 


C=p.l40  (N.Y.Sup.)  Amendment  to  Tax  Law 
held  applicable  to  life  insurance  companies. — 
People  ex  rel.  New  York  Life  Ins.  Co.  v.  Walsh, 
GOO. 

Life  insurance  company  entitled  to  deduct  de- 
ferred dividends  and  refunds  in  computing  tax. 
—Id. 

V.   LEVY   AND    ASSESSMENT. 
(C)    Mode  of   Anaeasment  In    General. 

€=s>348  (N.Y.Sup.)  Tax  commission,  in  fixing 
mortgage  tax,  must  determine  actual  or  mar- 
ket value  of  mortgaged  leases.— People  ex  rel. 
(worham  Mfg.  Co.  v.  State  Tax  Commission, 
241. 

Weight  of  expert  opinions  as  to  value  of 
mortgaged  leases  for  tax  commission  in  fixing 
mortgage  tax.— Id. 

No  error  in  fixing  value  of  mortgaged  leases 
at  cost  of  improvements  less  depreciation, 
though  expert  opinions  differed. — Id. 
<^=9348  (N.Y.8up.)  As  respects  valuation  iri- 
doBcent  dreams  no  substitute  for  value  of  land. 
—People  ex  rel.  Empire  Mortgage  Co.  v.  Can- 
tor, 646. 
<@=>363>/2  TNow,  vol.  18  Key-No.  Series] 

(N.Y.Sup.)  No  deduction  from  income 
allowed  tor  loss  on  horse  race  gambling.— Peo- 
ple ex  rel.  Konigswald  v.  Wendell,  550. 

(G)  RevleiT,  Correction,  or  Settlna^  Aside 
of  Assessment. 

^^483  (N.Y.)  ^  Complaint  concerning  assess- 
ment held  sufficient  where  notice  of  assessment 
rendered  more  particular  complaint  impossi- 
ble.—People  ex  rel.  Long  Island  R.  Co.  v.  State 
Board  of  Tax  Com'rs,  231  N.  Y.  221,  131  N. 
E.  896. 

Company  not  setting  out  facts  within  its 
knowledge  in  complaint  not  entitled  to  relief. 
-Id. 

®=»493(7)  (N.Y.)  Petition  for  certiorari  con- 
cerning assessment  held  sufficient  where  notice 
of  assessment  rendered  more  particular  peti- 
tion impossible.— People  ex  rel.  Long  Island  R. 
Co.  V.  State  Board  of  Tax  Com'rs,  231  N.  Y. 
221,  m  N.  B.  89C. 

Coini^any    not    setting    out   facts    within   its 

1H9N.Y.S.-T0 


Xni.  I«BGACY,    INHERITANCE,    AND 
TRANSFER  TAXES. 

(S=>867(l)  (N.Y.)  Nonresident  must  have  cap- 
ital invested  in  state  and  do  business  in  state 
to  render  transfer  taxable.— In  re  Green's  Es- 
tate, 231  N.  Y.  237,  131  N.  E.  900. 

Whether  corporation  subjected  to  license  tax 
held  to  be  considered  in  determining  whether 
organ^er  doing  business  within  transfer  tax 
law.— Id. 

Person,  organizing  corporation  to  buy  and 
sell  securities  and  transferring  securities  to  it 
on  credit,  held  not  "doing  business."— Id. 

Person  organizing  corporation  to  take  over 
mortgages  held  not  **doing  business."— Id. 

Deposit  of  money  in  savings  bank  or  trust 
company  not  **doing  business." — Id. 
e=3>876!/2  (N.Y.SUP.)  Affidavits  on  motion  for 
exemption  from  transfer  tax  are  in  the  nature 
of  testimony.- In  re  Scully's  Estate,  239. 

Unverified  petition  for  exemption  from 
transfer  tax,  stating  matters  on  information 
and  belief,  of  no  probative  value.— Id. 
€=>878(2)  (N.Y.Sup.)  Exercise  by  resident  of 
power  under  nonresident's  will  held  not  taxable. 
—In  re  Canda's  Estate,  917. 
^=>900(5)  (N.Y.)  Proceeding  not  remitted  to 
surrogate  on  reversal  of  order  of  the  Appel- 
late Division  and  affirmance  of  that  of  the 
surrogate.— In  re  Green's  Estate,  231  N.  Y. 
237,  131  N.  B.  900. 

TBLBGRAPHS  AND  Tia^PHONBS. 

II.  REGULATION  AND   OPBRATIOlf. 

<&=>33(l)  (N.Y.Sup.)  Power  of  Public  Service 
Commission  to  fix  rates.— City  of  New  York 
V.  New  York  Telephone  Co.,  701. 

Public  Service  Commission  authorized  to  ab- 
rogate order  fixing  rates.— Id. 

Public  Service  Commission  may  consent  to 
increase  in  rates.— Id. 

<^=>54(1)  (N.Y.CItyCt.)  Gross  negligence  not 
subject  to  limited  liability.— Freschen  v.  West- 
ern Union  Telegraph  Co.,  649. 

Failure  to  transmit  message,  held  gross  neg- 
ligence.— Id. 

<&=»54(4)   (N.Y.CItyCt.)  Limitation  of  time  for 
presentation  of  claim  not  exemption  from  lia- 
bility for  gross  negligence. — Freschen  v.  West- 
ern Union  Telegraph  Co.,  649. 
€=>54(7)      (N.Y  .Slip.)     Party  transmitting 

money  not  bound  by  limitation  of  liability. — 
Stumer  v.  Western  Union  Telegraph  Co..  537. 
•S=»54(7)  (N.Y.CItyCt.)  Limitation  of  liability 
binding  on  sender  and  addressee.— Freschen  v. 
Western  Union  Telegraph  Co.,  649. 

Limitation  of  liability  held  not  binding. — Id. 
<S=>70(1)   (N.Y.CItyCt.)  Measure    of   damages 
for  failure  to  transmit  offer  to  purchase  stated. 
— Freschen   v.   Western  Union  Telegraph   Co., 
649 

«s>73(l)  (N.Y.8up.)  Contract  for  transmis- 
sion of  money  jury  question.^^Stumer  v.  West- 
em  Union  Telegraph  Co.,  537. 
«g2=>73(l)  (N.Y.CItyCt.)  Acceptance  of  offer 
in  message  question  of  fact.— Freschen  v.  West- 
ern Union  Telegraph  Co.,  649. 

(83)       , 
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TORTS. 

See  Fraud,  ^=>25-31;  Label  and  Slander,  <©=> 
4-124;  Malicious  Prosecution,  <e=>42-69;  Mu- 
nicipal Corporations,  <@=»747-844:  Negligence, 
<^=>3-136;   Trover  and   Conversion. 

^=>5  (N.Y.Sup.)  Plaintiff  must  prove  damages. 

-Miller  V.  Baer.  149. 

^=>I0  (N.Y.Sup.)  Organizations     engaged     in 

strikes  responsible  for  all  lawlessness  avoidable 

bv   reasonable  discipline  of  members.— United 

Traction  Co.  v.  Droogan,  39. 

(@=»I2  (N.Y.Sup.)  One  who  induces  another  to 

break  contract  with  third  person  is  liable  to 

third  person  for  damages  sustained.— Gonzales 

v.  Kentucky  Derby  Co.,  783. 

TOWNS. 

II.  GOVBRNBIKBrr  AND   OFFICBRS. 

<6=s>30  (N.Y.Sup.)  Acts  of  officials  outside  of 
powers  granted  not  binding.— Brothers  v.  Town 
of  Leon,  590. 
No  powers  imposed  by  common  law.— Id. 

III.  PROPERTY,  CONTRACTS,  AND  LIA- 
BILITIES. 

«=»45  (N.Y.Sup.)  Not  liable  at  common  law 
for  negligent  acts  of  officers.— Brothers  v.  Town 
of  Leon,  590. 

Exist  only  for  general  political  government 
of  state,  and  represent  its  sovereign  power, 
not  liable  at  common  law  for  negligence  of  of- 
fleers.- Id. 

TRADE-MARKS  AND  TRADE-NAMES 
AND  UNFAIR  COMPETITION. 

IT.  INFRINGBMBlfT  AND  UNFAIR  COMPE- 
TITION. 

fC)    Actions. 

<&=995(3)  (N.Y.Sup.)  Temporary  injunction 
against  simulation  of  headings  of  photographic 
news  service  and  of  subscription  contracts 
granted.— Elliott  Service  Co.  v.  JDispatch  Photo 
News  Service  Co.,  459. 

TRADE  UNIONS. 

<©=>4  (N.Y.Sup.)  Expulsion  illegal,  where  laws 
of  union  were  not  complied  with.— Stenzel  v. 
Oavanaugh,  883. 

Where  expulsion  was  illegal,  because  rules 
were  not  followed,  there  can  be  no  rehearing, 
unless  waived  by  the  accused.'— Id. 

Damages,  such  as  inability  of  member  to  se- 
cure work,  may  be  recovered  for  wrongful  ex- 
pulsion.—Id. 

^=»I0  (N.Y.Sup.)  Members  of  labor  unions  on 
strike  responsible  for  acts  of  other  members.— 
United  Traction  Co.  v.  Droogan,  89. 

TRIAL. 

See  Continuance;  Costs:  Criminal  Law,  ^=» 
656-822;  Jury;  New  Trial;   Reference. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal. 

IV.   RECEPTION   OP   EVIDISNCE. 

(C)   Objections,  Motfona  to  Strike  Out,  and 
Exceptions. 

«&=>I05(4)  (N.Y.Sup.)  Where  letter  was  ad- 
mitted in  evidence  without  objection,  it  must 
be  given  weight. — United  Vulcanizing  Co.  v. 
Rapid  Safety  Filter  Co.  of  New  York,  1.  i 

(34) 


V.  ARGVMBNTS  AND  CONTDVOT  OF 
COUNSEIi. 

^s>IIO  (N.Y.Snp.)  Counsel  could  not  create 
prejudice  against  party  by  asking  questions  as 
to  wholly  irrelevant  matters.— Friednuui-Wal- 
lach  Co.  V.  Rosenau  Bros.,  102. 
<S=s>l27  (N.Y.Sup.)  Reference  by  attorney  to 
insurance  in  ixersonal  injury  case  reversible  er- 
ror.—Leon  V.  BlauBtein,  78. 

VII.   INSTRUCTIONS  TO   JURY. 

(D)    AppllcttbllltF    to    Pleadluirs    And    Evl- 

deaee. 

<&=>248  (N.Y.Sup.)  Instruction     shonld     apply 

IfKal   principles   to   the   facts.— In   re   Gnbert 

868. 

<Sj=»25I(5)     (N.Y.Sup.)    Instruction,    in    actioL 

for  failure  to  deliver  goods  sold,  as  to  jasti^- 

cation  for  strike,  which  was  not  in  issue,  error 

—Cohen  v.  Segal,  100. 

IX.  VBRDICT. 
(B)   Special  Interro^ntorlei  and  PiiadiBsv. 

^=>359(l)  (N.Y.)  Prevailing  party  cannot 
move  to  set  aside  finding  in  favor  of  adversary. 
— Brizse  v.  Lisman,  231  N.  Y.  205,  131  N.  E 
891. 

TROVER  AND  CONVERSION. 

I.  ACTS  CONSTITUTING  CONVBRSIOH  AND 
lilABILITY  THBREFOR. 

^^2  (N.Y.Sup.)  Money  subject  of  conversion. 
—George  Haiss  Mfg.  Co.  v.  Becker,  701. 

II.  ACTIONS. 
(R)   Trial,  Jndarment,  and   Review. 

<^=>66  (NJ)r.Sup.)  Issue  of  conversion  of  bonds 
m  action  between  joint  makers  of  note  for 
jury.— Logan  v.  Turner,  415. 

TRUST  DEEDS. 

See    Mortgages. 

TRUSTS. 

I.  CRBATION,    RXISTBNCE,  AJTD    VA- 
LIDITY. 

(C)  Constructive  Trnst^ 
<g=»92,i/2  (N.Y.Sap.)  Where  husband  coiiTeyed 
property  to  his  wife  on  her  agreement  to  recon- 
vey,  an  enforceable  trust  vras  created,  notwith- 
standing statute  of  frauds.— Tiedemann  v.  Tie- 
demann,  931. 

<©=>96  (N.Y .Sup.)  Conveyance  to  wife  on  orsl 
agreement  as  to  payments  and  as  to  title  held 
not  to  create  resulting  trust— Ankele  ▼.  Blank- 
ner,  876. 

<S=»100  (N.Y.Sup.)  Agreement  between  inter- 
ested persons  that  one  should  bid  in  property 
held  to  imply  agreement  that  other  should  not 
bid.— Fletcher  v.  Manhattan  life  Ins.  Co.,  453. 
Party  to  agreement  that  proi)€rty  should  be 
bid  in  b^  another  not  required  to  show  his 
own  ability  to  buy.— Id. 

<^^\02(\)  (N.Y.Sup.)  Stockbrokers  accepting 
stock  certificate  as  collateral  held  liable  with 
depositor  in  conversion  as  trustees  ex  maU- 
ficio.— Bailie  v.  Sheldon,  749. 
€=>I02(I)  (N.Y.Sup.)  Person  acting  jointlv 
with  trustees  under  same  disability  to  deal  with 
trust  property.— Skinnell  v.  Mahoney,  845. 

n.  CONSTRUCTION  AND  OPRRATION. 
(A)  In   General. 

^=s>\\2  (N.Y.Sup.)  Construction  making  deed 
of  trust  legal  adopted  in  case  of  ambiguity.— 
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Equitable  Trust  Co. 
203. 


of  New  York  t.  Miller, 


(B) 


Estate  or  Interest  of  Trvntee  and  of 
Cestui  ane  Tmst. 


<3=>I47(1>  (N.Y.8ur.)  Provision  of  separation 
agreement,  for  payment  to  wife  of  part  of  in- 
come directed  by  trust  to  be  paid  husband,  not 
a  prohibited  transfer.— In  re  Yard's  Estate, 
190. 

IV.    MANAGEMENT.  ANU    DISPOSAIi    OP 
TRUST  PROPERTY. 

<@=s>2l7(l)  (N.Y.Sup.)  Evidence  held  to  show 
trustee  did  not  exercise  proper  care.— Durant 
V.  Crowley,  885.  '    „. 

<&=>23l(2)  (N.Y.8up.)  Trustees  selling  proper- 
ty to  corporation  organized  by  them  accounta- 
ble to  estate  for  stock  representing  proflts.-*- 
Skinnell  v.  Mahoney,  845. 
«©=>237  (N.Y.Sop.)  Consent  of  cestuis  que 
trust  held  not  to  validate  trustee's  acts  where 
there  were  contingent  remainders.— SkinneU  v. 
Mahoney,  845.  , 

V.  SSXECUTION    OF    TRUST    BT    TRUSTEE 

OR  BY  COURT. 

<^=»273  <N.Y.Sup.)  Interest  on  njy»«PaJ 
bonds  maturing  after  life^enant's  death  to  be 
apportioned.— Equitable  Trust  Co.  of  New 
York  V.  Miller,  293. 

VI.  ACCOUNTING  AND  COMPENSATION  OF 

TRUSTEE. 

«s>298  (N.Y,Sur.)  Trustee  must  account  to 
surrogate  having  jurisdiction  over  the  estate.^- 
In  re  Pinckney's  Estate,  49. 

Vn.  ESTABLISHMENT   AND   BNFORCBJ- 
VENT  OF  TRUST. 

(B>  Risht  to  Follo-wr  Trust  Property  or 
Proceeds  Thereof. 

<g=>35S(l)  (N.Y.Sup.)  Person  given  stock  for 
services  as  manager  of  corporation  organized 
by  trustees  permitted  to  retain  it— Skinnell  v. 
Mahoney,  845. 

(O)  Aotlons. 
®=»37l(8)   (N.Y-Sup.)  Fraud,  as  basis  of  trust, 
must  be  alleged  and  proved.-Tiedemann  v.  OXe- 
demann,  931. 

UNFAIR  COMFBTTHON. 

See  Trade-Marks  and  Trade-Names  and  Un- 
fair Competition,  ^s>95. 

UNIONS, 

See  Trade  Unions. 

UNITED  STATES. 

See  Army  and  Navy. 
•.» 

VENDOR  AND  PURCHASER. 

See  Sales. 

I.  RB41UI8ITBS  AND  VAIilDITY  OF  CON- 

^PRA.CT 

<@S921  (N.Y.8iip.)  Contract  held  to  contain 
vendor's  agreement  to  sell.— Spielvogel  v.  Veit, 
899. 

Provision  for  execution  of  more  formal  con- 
tract does  not  prevent  enforcement  of  memo- 
randum,*—Id. 


II.   CONSTRUCTION  AND  OPERATION  OF 
CONTRACT. 

«=s>46  <N.Y.Sup.)  Written  provisions  in  con- 
tract prevail  over  inconsistent  printed  provi- 
sions.—Spidvogel  V.  Veit,  890. 

IT.  PERFORMANCE   OF  CONTRACT. 
(A)  Title  and  Estate  of  Vendor. 

^=>I30<7)  (N.Y.Sup.)  Possession  for  more 
than  30  years  gave  valid  title.— Rossi  v.  Gen- 
tfle.  145. 

<8==>l3a(9)   <N.Y.Sup.)  That    waUs    have    en- 
croached on   adjoining  property  for  50  years  • 
held  not  to  render  titie  to  building  unmarket- 
able.—Poetzsch  V.  Mayer,  695. 

V.  RIGHTS  AND  LABILITIES  OF  PAR- 
TIES. 

(A)   As   to   Eaclft   Otber. 

^s»203  <N.Y.Sup.)  Vendee  in  possession  must 
bear  loss  by  fire  occurring  between  execution 
of  contract,  and  performance  thereof.— Boehm 
V.  Piatt,  16. 

(B)   As  to  Third  Persons  In  General. 

$=»2I4(5)  (N.Y.Sup.)  Assignees  of  memo- 
randum of  sale  not  entitled  to  recover  from 
assignor  payment  for  assignment,  though  sell- 
er refused  to  perform.— Heinman  v.  Strass- 
burg,.  633. 

In  case  of  sale  of  executory  contract  for  pur- 
chase of  land,  no  warranty  implied  that  con- 
tract will  be  performed  by  seller.— Id. 

Assignees  of  contract  for  sale  of  land  could 
enforce  it  in  adtion  at  law  against  vendor  for 
recovery  of  payment  made  by  their  assignor. 
— Id. 

(C)  Bona  Fldo  Purchasers. 

^sf>244  (N.Y.Sa|i.)  Defendant  held  not  bona 
fide  purchaser.— Tiedemann  v.  Tiedemann,  931. 

TI.  REMEDIES   OF  VENDOR. 
(C)    Actions    for    Daniaices. 

^=9330  (N.Y.)  Damage  from  breach  of  agree- 
ment to  assume  mortgages  is  prima  fade 
amount  of  mortgages. — Kmetz  v.  De  Bonde,  231 
N.  Y.  255,  131  N.  E.  907. 

VERDICT. 

See  Trial,  <&=>359. 

WAREHOUSEMEN. 

^s>l4  (N.Y.Sup.)  Receipt  held  to  refer  only  to 
liability  during  transportation  to  warehouse.- 
Starr  v.  Beerman,  174. 

Receipt  given  several  months  after  trunk 
had  been  stored  did  not  affect  contract.— Id. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Navigable  Waters. 

VII.  CONVEYANCES  AND  CONTRACTS. 

<g==>  154(1)  (N.Y.Sup.)  Easement  passes  by 
deed  of  dominant  estate.— Greenspan  v.  Yaple, 
115. 

<SF=>t55  (N.Y.Sup.)  Exception  held  to  be  of  en- 
tire pond.— Greenspan  v.  Yaple,  115. 

A  pond  inside  lands  conveyed  may  be  ex- 
cepted, though  right  of  way  through  conveyed 
uplands,  is  not  reserved.— Id. 
«=s>  156(4)  (N.Y .Sup.)  Words  of  a  deed,  fol- 
lowing an  exception  of  a  pond,  held  not  a  res- 
ervation, but  a  conveyance  of  an  easement  in 
the  pond.— Greenspan  ▼.  Yaple,  115. 
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€=39156(7)  (N.Y.Sup.)  Rights  in  water  of 
grantee  of  land  to  then  high -water  mark  of 
pond  already  raised  hy  dam,  where  it  was  fur- 
ther raised  under  reserved  right  stated.— 
Greenspan  v.  Yaple,  115. 

VIII.    ARTIFICIAIi    PONDS,    RBSlSRVOtRS, 

AND  CHANMBIiS,  DAMS,  AND 

FL.OWAGK. 

<S=:»I64  (N.Y.CtCI.)  Right  gained  by  stote  by 

prescription   to   discharge   water   upon  land.— 

Smith  V.  State,  43. 

<gs>l7i<2)   (N.Y.Ct.CI.)  SUte    not    liable    for 

damage  caused  by  cloudburst.— Smith  v.  State, 

43. 

IX.  PUBIilC  l^ATBR  SUPPLY. 

(A)  Domestic  and  Mmnldpal  Pnrposes. 

<d==>203<6)  (N.Y.Sup.)  Commissioner  of  water 
supply  cannot  summarily  order  water  company 
not  to  put  increased  rate  into  effect. — City  of 
New  York  v.  Citizens*  Water  Supply  Co.,  929. 
<e=s>203(7)  (N.Y.Sup.)  Franchise  rates  govern 
the  rates  which  can  be  charged.— Waterloo  Wa- 
ter Co.  V.  Village  of  Waterloo,  906. 
«=»203(I2)  (N.Y.Sup.)  City  of  New  York 
without  power  to  restrain  Increased  rates  of 
water  company.— City  of  New  York  v.  Citizens* 
^ater  Supply  Co.,  929. 

WEAPONS. 

^=9 1 2  (N.Y.8up.)  Licensee  not  required  to 
carry  license  at  time  of  caffy^ng  concealed 
weapon.— People  v.  Stuyvesanfi  2ffi2. 

wniA 

See  Descent  and  Distribution;  Executors  and 
Administrators. 

II.  TBSTAMBNTARY  CAPACITY. 

^B3»50  (N.Y.Sur.)  Test  of  testamentary  capac- 
ity stated.- In  re  Burnham's  Will,  182. 
^=;>52(n    (N.Y.Sar.)  Proponents  have  burden 
of  showing  capacity.— In  re  Burnham's  Will, 
182. 

^=»52(2)  (N.Y.Sur.)  Burden  on  proponents, 
when  will  unnatural.— In  re  Burnham^s  Will, 
182. 

^s»55(l)  (N.Y.Sur.)  Mere  scintilla  insufficient 
to  overcome  presumption  of  sanity.- In  re 
Burnham's  Will,  182. 

^=:»55(5)  (N.YeSup.)  Finding  that  testatrix 
could  recall  natural  objects  of  bounty  against 
weight  of  evidence.— In  re  Gilbert.  868. 
<SF=>55(5)  (N.Y.Sur.)  Evidence  held  sufficient 
to  support  finding  of  testamentary  incapacity. 
—In  re  Burnham's  WiU,  182. 


IV.  RBSC^UISITBS   AND   VALIDITT. 

(F)  MiutAUe,  Undue  Influence,  a,nd  Fraud. 

^=s>156  (N.Y.Sur.)  Undue  influence  inconsist- 
ent with  insanity.— In  re  Burnham's  Will,  182. 
(&=»I66(8)  (N.Y.Sup.)  Circumstances  held  to 
show  undue  influence.— In  re  Gilbert,  868. 

(G)  Re-rooation  and  Revival. 

^=s>l68  (N.Y.Sur.)  Statute  as  to  revocation 
in  force  at  testator's  death  governs.— In  re 
Dexter's  Estate,  366. 

(d=>19l  (N.Y.Sur.)  Will  revoked  by  statute  as 
to  birth  of  issue  can  be  admitted  to  probate. 
—In  re  Dexter's  Estate,  866. 


V.  PBORATB,  ESTABI^ISHMBNT,  AND    AlV- 
NULMBNT. 

(H)  Bvldenee. 

<g;=s>290  (N.Y.Sup.)  Failure  to  find  will  amoni? 
papers  after  death  gives  rise  to  presumption  of 
revocation.— Cooley  v.  Cooley,  577.  - 
<®=s>293(4)  (N.Y.Snp.)  Evidence  AeM  insufficient 
to  show  destruction  by  heir  at  law  of  will  in 
favor  of  widow.— Cooley  v.  Cooley,  577. 
<^=s>297(3)  (N.Y.Sup.)  Contents  not  provable 
by  testator's  declarations.— Cooley  y.  Cooley, 
577. 

<e=s>302(8)  (N.Y.Sup.)  Evidence  insufficient  to 
show  all  realty  left  to  widow  by  loert  or  de- 
stroyed will.— Cooley  v.  Cooley,  577. 

(1)  Hearing  or  Trlnl. 
^3»324(l)    (N.Y.Sur.)  Questions  on  contested 
probate  are  for  jury,  if  reasonable  men  might 
draw   different    inferences.— ^In   re    Burnham's 
Wm,  182. 

«=»330(l)  (N.Y.SUP.)  Definite  sUtement  of 
particular  issues  presented  is  reauired. — In  re 
GUbert,  868. 

^=»333  (N.Y.8ur.)  Finding  of  no  nndae  influ- 
ence consistent  with  finding  of  incapacity.— Id 
re  Burnham's  Will,  182. 

^=39337  (N.Y.8ur.)  On  contested  probate  pro- 
ceeding, verdict  governed  by  rules  in  other 
cases.— In  re  Burnham's  Will,  182. 

When  motions  to  set  aside  verdict  granted. 
sUtod.— Id. 

(3ourt  cannot  substitute  opinion  as  to  facts 
for  that  of  jury.— Id. 

Probability  of  different  result  considered  on 
motion  to  set  aside  verdict— Id. 

TI.  CONSIWCTION. 

(A)  General  Rales. 

<S^440  (N.Y.$ur.)  Court's  dutv  is  to  see  tes- 
tator's intention  in  words  of  will.- In  re  Hunt's 
Will,  55. 

«s»449  (N.Y.8ur.)  Intention  to  include  all 
property  in  residuary  devise  presumed.— In  re 
Hunt's  Will,  55. 

Rule  of  construction  as  to  intestacy  must 
yield  to  testator's  intention.— Id. 

Presumption  against  intestacy  not  controlling 
as  to  testator's  mtention.— Id. 

Where  presumption  against  partial  intestacy 
and  that  of  disherison  confiict,  weaker  prevails. 
—Id. 

<S=»450  (N.Y.Sur.)  Words  never  to  be  reject- 
ed, if  they  can  be  made  consistent  and  sign^- 
cant.— In  re  Hunt's  Will,  55. 
^=»452  (N.Y.Sup.)  Construction  avoiding  dis- 
herison of  children  favored.— Mersereau  v. 
Katz,  847. 

<@=s»455  (N.Y.Sur.)  Where  intention  of  testator 
dear,  no  technical  rules  of  construction  per- 
mitted to  alter  or  defeat  it,— In  re  Kelsey's 
Estate.  60. 

^=»478  (N.Y.Sur.)  Devise  b^  implication  re- 
quires some  words  of  gift.— In  re  Hunt's  WiU, 

(B)   Deslanatlon    of    Devisee*,    and    Leva- 
teea  and  Tbeir  Respeetlve  SlftAree. 

<d=»498  (N.Y.)  The  term  "issue"  includes  de- 
scendants in  any  degree.— In  re  Farmers'  Loan 
&  Trust  Co.,  231  N.  Y.  41,  131  N.  B.  562. 

Grandchildren  of  life  tenant  not  ^ititled  to 
share  in  remainder  to  issue  of  life  tenant,  their 
parents  being  living.— Id. 

^=:»53l(l)  (N.Y.)  There  is  a  presumption  in 
favor  of  per  capita  distribution.— In  re  Farm- 
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♦•rs'  Loan  &  Trust  Co.,  231  N.  Y.  41,  131  N. 
E.  562. 

Presumption  in  case  of  per  capita  distribu- 
tioji  yields  to  eyidenee  of  opposite  iiitcnt.^Id. 

(C)  flnrrtTorablPf  Representation,  nntf 
Snbstttntlon. 

«S=»545(4)  (N.Y.Sur.)  Construed  to  Test*  no 
remainder  in  child  of  testatrix  dying  before 
death  of  life  tenant— In  re  Kelsey's  Estate,  60. 

(D)  DeMcrlptlon  of  Propertr. 

4&=9587(l)  (N.Y.8up.)  Widow  AeM  not  entitled 
to  personal  use  of  stock  certificate  in  excess  of 
her  share  as  residuary  legatee.—Bailie  v.  Shel- 
don, 749. 

<e=»588  (N.Y.Sur.)  Testator  held  to  have  died 
intestate  as  to  interest  in  brother's  estate  in- 
herited from  daughter.— In  re  Hunt's  Will,  55. 
^ss>589  (N.Y.8up.)  Will  an  execution  of  pow- 
er unless  intent  not  to  execute  appeared.— 
Speir  V.  Benvenuti,  885. 

Intent  not  to  execute  power  must  appear  in 
will  itself.— Id. 

Power  not  exercised  at  common  law  unless 
will  expresses  intention. — Id. 

iVy  Tested  or  Conttnsent  Biitates  and  lu- 
toreata. 

<S=»629  (N.Y.Sup.)  Vesting  of  estates  favored. 
— Mersereau  v.  Katz,  847. 
^=5>634(I3)    <N.Y.Sup.)  Remainder  after  devise 
of  life  estate   to   daughter   held   contingent.— 
Mersereau  v.  Katz,  847. 


VII.   RIGHTS  AND  lil ABILITIES  OF  DBVI- 
SEBS  AND   liEGATEBS. 

<A>  Nature   of   Title    and   Rlarl&ts    In    Gen- 
eral. 

€=5>748  (N.Y.Sup.)  Heir  held  entitled  to  re- 
cover stock  certificate  misappropriated  by  ex- 
ecutor.—Bailie  V.  Sheldon,  740. 


(B)   Speolfle,   DentonstratlTe,  and    General 
Devises  and  Bequests. 

4S=s>750  (N.Y.8ur.)  Rule  as  to  legacy  being 
deemed  general  yields  to  rule  that  intention 
governs.— In  re  Hunt's  Will,  55. 


(F)  Ijearaeles  Charged  on  Propertr*  Es- 
tate, or  Interest. 

<S==>820(5)  (N.Y.Sup.)  Legatees  held  not  en- 
titled to  lien  on  realty.— Clayton  v.  Kingston, 
245. 

(G)  Debts  of  Testator   and   Incnatb ranees 
on  Property. 

<@s»840  (N.Y.Sup.)  Devisee,  on  acceptance  of 
devise,  becomes  chargeable  with  obligations 
of  lease.— Allen  v.  Oscar  G.  Murray  Railroad 
Employes'  Ben.  Fund,  201. 


(H)    Void,   Lapsed,   and   Forfeited   De-vlses 

and  Beqnests,  and  Property  and 

Interests  Undisposed  of. 

<S=s>858(l)  (N.Y.Sur.)  Fund  to  which  testa- 
trix's estate  entitled  under  will  of  deceased 
husband  passes  under  residuary  clause  of  her 
will.— In  re  Kelsey's  Estate,  60. 


WITNESSES. 

See   Depositions;    Evidence. 


II.  COMPBTlsiNCY. 

(C)  Testimony  of  Parties   or  Persons   In- 

terested, for  or  asalnst  Representa- 
tlTOs,  Smrv-lvorMy  or  Saeeessors  In 
Title  or  Interest  of  Persons  Deceas- 
ed or  Incompetent. 

<^=>  144(4)     (N.Y.Sup.)     Claimant's      husband 

party  held  entitled  to  compensation,  so  that  his 

testimony  was  incompetent.— Smith  v.  Biirhyte, 

728. 

^=»I59(5)    (N.Y.Sur.)  Par<^  cannot  testify  to 

giving  money  to  person^  who  gave  it  to  deced- 

dent.— In  re  EJnnever,  177. 

(D)  confldentlal  Relations  and  PriTlleared 

Commnnlcatlons. 

€=»208(l)  (N.Y.Sup.)  Purpose  of  statute  pro- 
hibiting disclosure  by  physicians  stated.— He - 
thier  v.  Johns,  605. 

<S=92I9(4)  (N.Y.Sup.)  Privilege  under  statute 
forbidding  disclosure  by  physician  personal  to 
patient  and  may  be  waived  by  him.— Hethier  v. 
Johns,  605. 

«c=>21d(5)  (N.Y.SU|».)  Callinjr  one  attending 
physician  not  a  waiver  of  privilege  as  to  another 
physician  attending  at  a  different  time.— Hethier 
V.  Johns,  605. 

lU.  EXAMINATION. 
(A)  Takinv    Testimony   in    General. 

^s>235  (N.Y.8ttp.)  Court  erred  in  permitting 
tenant  in  own  behalf  to  read  statement  in  lieu 
of  formfd  testimony.— Siegel  v.  Grabiun}  M, 

(D)    Oross-Bxaml nation    and   Re-ezamlna- 
tlon. 

<ds»268(l)  (N.Y.SUP.)  In  action  for  breach  of 
a  contract  to  bury  in  lots  purchased  from  de- 
fendant, evidence  as  to  defendant's  desire  to 
make  money  from  selling  lots  held  improperly 
elicited  on  cross-examination. — ^Harrison  v.  He- 
brew Community  of  Borough  Park,  888. 

WORDS  AND  PHRASES. 

"Accidental."— Knocks  t.  Metal  Package  Cor- 
poration,   231  N.  Y.  78,  131  N.  B.  741. 

"After."— New  York  Trust  Co.  v.  Portland  Ry. 
Co.   (N.  Y.  Sup.)   346. 

"Arising  out  of  and  in  course  of  employment." 
— Janschewsky  v.  E.  W.  Bliss  Co.  (N.  Y. 
Sup.)  154;  Knocks  v.  Metal  Package  Cor- 
poration, 231  N.  Y.  78.  131  N.  E.  741;  Clark 
V.  Voorhees,  231  N.  Y.  14,  131  N.  E.  553, 

"Award."— Kraemer  v.  Mergenthaler  linotype 
Co.  (N.  Y.  Sup.)  193;  Conley  v.  Upson  Co. 
(N.  Y.  Sup.)   473. 

"Case."— Conley  v.  Upson  Co.  (N.  Y.  Sup.)  473. 

"Claim  accrued."— Dufel  v.  State  (N.  Y.  Sup.) 
759 

"Classification."— Story  v.  Craig,  231  N.  Y.  33, 
131  N.  B.  560. 

"Counterclaim."— Hume  v.  Woodruff  (N.  Y. 
Sup.)  382. 

"Debts  or  obligations."— City  of  New  York  v. 
New  York  &  South  Brooklyn  Ferry  &  Steam 
Transp.  Co.,  231  N.  Y.  18,  131  N.  B.  554. 

"Decision."— Kraemer  v.  Mergenthaler  Lino- 
type Co.  (N.  Y.  Sup.)  193. 

"Doing  business."— In  re  Green's  Estate,  231 
N.  Y.  237,  131  N.  E.  900. 

"Doing  business  within  state."— Bogert  &  Hop- 
per v.  Wilder  Mfg.  Co.  (X.  Y.  Sup.)  444. 

"Employee." — Europe  v.  Addison  Amusements, 
231  N.  Y.  105,  131  N.  E.  750;  Kahl  v.  City 
of  New  York  (N.  Y.  Sup.)  547. 

"Employer."— Westby  v.  Curtis  &  Sanger  (N. 
Y.  Sup.)  539. 
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••Etc."— Cooper  v.  (^onklin   (N.  Y.  Sup.)  552. 
"Foreign  commerce."— Cott  v.  Brie  R.  Co.,  231 

N.  Y.  67,  131  N.  B.  737. 
"General  gnardian."— In  re  McGuire's  Estate 

(N.  Y.  Sur.)  62. 
"Guardian."--In  re  McGuire's  Estate    (N.  Y. 

Sur.)  62. 
"Hazardous  employment."— Europe  v.  Addison 

Amusements,  ^1  N.  Y.  105.  131  N.  E.  750. 
"Intermediate  account."— In  re  Appell*s  Estate 

(N.  Y.  Sup.)  510. 
"Interstate    or    foreign    commerce."— Cott    v. 

Erie  R.  Co.,  231  N.  Y.  67.  131  N.  B.  737. 
**Is8ue."— In  re  Farmers*  Loan  &  Trust  Co., 

231  N.  Y.  41,  131  N.  E.  562. 
•'Judicial   settlement."— In   re   AppelFs   Estate 

(N.  Y.  Sup.)  510. 
"Keep   the   premises   in   good  and   tenan table 

repair."— Allen  v.  Oscar  G.  Murray  Railroad 

Employes*  Benefit  Fund  (N.  Y.  S.)  201. 
"Malicious    abuse    of    process."— Kashdan    v. 

Wilker  Realty  Co.  (N.  Y.  SupJ  138. 
"Malingerer." — Dunn  v.  Brooklyn  Rapid  Transit 

Co.  (N.  Y.  Sup.)  484. 
"Master."— Bums    v.    U.    S.    Shipping    Board 

Emergency  Fleet  Corporation  (N.  x.  Sup.) 

267. 
"Municipal     corporation."- Herkimer     Lumber 

Co.  V.  State  (N.  Y.  Sup.)  119. 
"Net  landed  weight."— Willits  &  Patterson  v. 

Abekobei  &  Co.  (N.  Y.  Sup.)  525. 
"OUigatioa    of    a    contract."— Chicago    Great 

Western  R.  Co.  v.  State  (N.  Y.  Sup.)  457. 
(38) 


"Occupied  for  dwelling  purposes."— Jackson  r. 
Grey  (N.  Y.  Sup.)  290;   Ho    *         "^ 
(N.  Y.  Sup.)  291. 
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"Officer."— Kahl  v.  City  of  New  York  (N.  Y. 

Sup.)    547. 
"Operative."— Europe  v.  Addison  Amusements, 

231  N.  Y.  105,  131  N.  E.  75a 
"Oppressive."— Klamer  Realty   Corporation  y. 

Brill  (N.  Y.  Sup.)  92. 
"Outstanding."— New  York  Trust  Co.  v.  Port- 
land Ry.  Co.   (N.  Y.  Sup.)  .346, 
"Railroad.^*— People  ex  rel.  New  York  Cent,  R. 

Co.  v.  Public  Service  Commission  of  State 

of  New  York,  Second  Dist.,  231  N.  Y.  1. 

131  N.  E.  549. 
"Rent."— Weil  v.  Lesser  (N.  Y.  City  Ct.)  655. 
"Repair."— Allen  v.  Oscar  G.  Murray  Railroad 

Employes'  Benefit  Fund  (N.  Y.  Sup.)   201. 
"Rescission."— De  Mille  Co.  v.  Casey    (N.   Y. 

Sup.)  275. 
"Structural  addition."— New  York  Motor  Track 

Sales  Corporation  v.  Corse  (N.  Y.  Sup.)  M. 
"Workman."— Europe  v.  Addison  Amvsements, 

231  N.  Y.  105,  131  N.  E.  750. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «=»346-417. 

WRITS. 

See   Attachment;   Execution;   Habeas    Corpus; 
[njunction;  Mandamus;  Process;  Replevin. 
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